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SUBJECT INDEX 


Berar Land Revenue Code (1928), S. 157 (2) 
— Auction sale — Suit for possession by legal 
representatives of auction-purchaser — Sec- 
tion 157 (2) if bars defendants from raising 
plea of fraud (Nov) 274 B 
—— Ss. 159, 161 — Auction sale under the 
Code — No transfer takes place till the sale 
is confirmed and the sale certificate is grant- 
ed to the person declared to be a purchaser 
of the land (Nov) 274 A 
——S. 161 — See Ibid, S. 159 (Nov) 274 A 


Berar Regulation of Agricultural Leases Act 

(24 of 1951) 

See under Tenancy Laws. 

Bombay Court-fees Act (36 of 1959) 

See under Court-fees and Suits Valuations. 
Bombay Execution of Decrees (Temporary 
Postponment) Act (10 of 1959), Ss. 3 (1), 8 
— Expression “suit for money” in S. 3 (1) — 
Scope of (Aug) 215 
—S. 8 — See Ibid, S. 3 (1) (Aug) 215 
Bombay Land Revenue Code (5 of 1879), 
S. 61—See Tenancy Laws—Bombay Pargana 
and Kulkarni Watans (Abolition) Act (1950), 


S. 3 (Nov) 300 
Bombay Municipal Corporation Act (3 of 
1888) 


See under Municipalities, 


Bombay Pargana and Kulkarni Watans (Aboli- 
tion) Act (60 of 1950) 
See under Tenancy Laws. 


Bombay Provincial Municipal Corporations 
Act (59 of 1949) 
See under Municipalities. 


Bombay Public Trusts Act (29 of 1950), S. 72 
— See Letters Patent (Bom), Cl. 15 
(Feb? 40 B 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of. 1947) 
See under Houses and Rents. 


Bombay Tenancy and Agricultural Lands Act 
(67 of 1948) 

See under Tenancy Laws. 

Bombay ‘Tenancy and Agricultural 
(Vidarbha Region) Act (99 of 1958) 
See under Tenancy Laws. 

C. P. and Berar Agricultural Produce Market 

Act (29 of 1935), Ss. 3, 4 — Notifications 

under — Legality —- Challenge after a lapse 

of several years — Not permissible 
(May) 128 A 

—Ss. 3 and 4 — Repealed — Notifications 

published under deemed as if published under 

Act (20 of 1964) (May) 128 B 

——S. 4 — See Ibid, S. 3 (May) 128 A, B 

C. P. and Berar Debt Conciliation Act (2 of 
1933) 

See under Debt Laws. 

C. P. and Berar Letting of Houses and Rent 
Control Order (1949) 

See under Houses and Rents. 


Lands 


C. P. and Berar Money Lenders Act (13 o£ 
1934 


See under Debt Laws. 


C. P. and Berar Money Lenders Rules 
See under Debt Laws. 


C. P. and Berar Municipalities Act (2 of 1922) 
See under Municipalities, 


Civil Procedure Code (5 of 1908), S. 2 (12) — 
See Tenancy Laws —- Bombay Tenancy and 
Agricultural Lands Act (1948), S. 31 

(Dec) 311 
——Ss. 9, 11 and O. 41, R. 23 — Suit for 
possession by landlord against protected ten- 
ant — Jurisdiction of Civil Court 

(Jan) 28 
——-$. 9-A (Mah) and O. 39, R. 1 — Suit 
for permanent injunction — Notice of motion 
for an ad interim injunction — Jurisdiction 
of Court challenged — That question to be 
decided as preliminary issue (Nov) 288 A 
——S. 11 — See also 


(1) Ibid, S. 9 (Tan) 28 
(2) Special Marriage Act (1954), S. 36 
(Mar) 82 B 


——S. 11—Res Judicata—Judgment declaring 
former decision on law as erroneous — Earlier 
Order, in same proceeding, based on erroneous 
decision — Not Res Judicata (Jan) 20 
——S. 11 — Res judicata — Applicability 
(Feb) 49 B 
——S. 47 — See Co-operative Societies — 
Maharashtra Co-operative Societies Act 
(1961}, S. 98 (a) (b) (Nov) 295 A 
——S. 60 — also Co-operative Societies — 
Maharashtra Co-operative Societies Act (1961), 
S. 29 (2) . (Mar) 87 A 
——-8. 60 — Property in which judgment- 
debtor has no legally transferable interest or 
the transfer of which is prohibited by any law 
cannot be sold in Court auction (Mar) 87 B 
-——S. 64 — “Any private transfer............... 
Contrary to such attachment" — Section con- 
templates only one attachment (Oct) 261 
——S. 115 and O. 21, R. 58 — Revisional 
powers of High Court — Failure to exercise 
jurisdiction and material irregularity in exer- 
cise of jurisdiction by lower court — In- 
terference (Jun) 155 C 
——$. 115 — Purely factual contentions — 


Cannot be raised in revision Qul) 174 B 
——S. 148 — See Specific Relief Act (1963), 
S. 28 (Apr) 104 
—S. 151 — Ibid, O. 39, R. 2 (Dec) 319 


——QO. 5, R. 21-A — See Ibid, O. 30, R. 3 
(Apr) 101 

——O. 21, R. 58 — See also Ibid, S. 115 
Qun) 155 C 
—O. 21, R. 58 — Objection under — In- 
vestigation into — Criteria is possession and 
not title (Jun) 155 A 


‘——(, 22, R. 2 — Death of defendant No. 1 


pending appeal — Can decree in his favour 

not be confirmed if appeal is not liable to 

be dismissed on grounds of abatement? 
(Apr) 107 B 
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Civil P. C. (contd. 
=, 23, x 1 Ee E for withdrawal 
of suit with liberty to file fresh suit — An 


order whereby the suit stood withdrawn with- 
out such liberty is erroneous (Feb) 39 


——O, 30, Rr. 3 and 5 and O. 5, R. 21-A — 
Suit against firm in firm name — Service of 
notice — Mode of (Apr) 101 
— —Q. 30, R. 4 — Suit by partner authorised 
to sue on behalf of firm — It does not abate 
for not bringing legal representatives of de- 
ceased partner on record (Feb) 52 
——JO. 30, R. 5 — See Ibid, O. 30, R. 3 


(Apr) 101 

——O, 39, R. 1 (Mah) — See Ibid, S. 9-A 
(Nov) 288 A 
— —QO. 39, R. 2, S. 151 — Word ‘injury’ — 
Meaning of — Existence of decree cannot 


be an absolute right ousting jurisdiction of 
court to grant injunction (Dec) 319 
——O, 39, R. 6 — Demolition of building 
— Plaintiff claiming tenancy right in property 
— Tenancy being interest within Art. 19 (1) 
(f) of Constitution of India — Tenant is en- 
titled to interlocutory injunction 

(Oct) 272 B 
———O. 41, R. 4 — See also Hindu Law — 
Suit for partition (Apr) 106 
——O. 41, R. 4 — Joint decree — Appeal — 
. Death. of one of two respondents and non- 
‘substitution of his heirs — Appeal abates as 
ja whole (May) 118 
}——~O. 41, R. 23 — See Ibid, S.9 (Jan) 28 


' Constitution of India, Art. 19 (1) (f) — See 
Civil P. C. (1908), O. 39, R. 6 (Oct) 272 B 
——Art. 226 — See also C. P. and Berar 
Agricultural Produce Market Act (1935), S. 3 

(May) 128 A 

— —Art. 226 — Inordinate delay and laches, 
on part of petitioner, to move Court for ad- 
mission of amended petition allowed by court 

(Apr) 97 

-———Art. 226 — Writ petition — Locus standi 
(Aug) 219 C 
jurisdiction 
(Feb) 49 C 

Art. 227 — Scope of supervisory jurisdic- 

tion — To what extent reappraisal of evi- 

dence is permissible? (Jul) 189 B 


Contract Act (9 of 1872), S. 2 (d) — Con- 
sideration for a promise (Mar) 72 A 
-———S. 25 (3) — See Debt Laws — C. P. and 
Berar Debt Conciliation Act (1933), S. 13 (1) 

(Mar) 72 B 
—S. 28 — See Insurance Act (1938), Sec- 
tion 2 (6-B) (Sep) 228 
——S. 38 — Joint creditors — Payment to 
one of them — Entire liability whether dis- 
Charged — Applicability of S. 38 

(Jul) 164 A 
— 8. 45 — See also Civil P. C. (1908), 


——Art. 227 — Extraordinary 
under, when not to be exercised 





O. 30, R. 4 (Feb) 52 
——S. 45 — Joint promisees — Discharge 
given by one of them does not bind others 


Gu) 164 B 


Contract Act (confd.) y 
——S, 55 — Contract of re-sale of immov- 
able property — Time is of essence , 
(Jun) 136 
CO-OPERATIVE SOCIETIES 


—Maharashtra Co-operative Societies Act 
(24 of 1961), S. 29 (2) — See also Civil P. C. 
(1908), S. 60 (Mar) 87 B 
—S,. 29 (2) — Bye-laws and Regulations of 
Housing Society — Member allotted a fat 
as tenant — Can it be attached and sold in 
execution of a decree against him? — No 
(Mar) 87 A 
——S$. 78 — See Ibid, S. 163 (3) (Oct) 269 
——Ss. 98 (a), (b) and 154 — Setting aside 
certificate of execution of award under Sec- 


tion 154 not proper (Nov) 295 A 
——S. 152 — See Ibid, S. 163 (3) (Oct) 269 
——S. 154 — See also 
(1) Ibid, S, 98 (a), (b) (Nov) 295 A 
(2) Ibid, S. 163 (3) (Oct) 269 


—S. 154 — Revisional jurisdiction con- 
ferred by S. 154 does not include power to 
Set aside legal and proper order 

(Nov), 295 B 
—Ss. 163 (3), 78, 152, 154 — Suit challeng- 
ing superession of Managing Committee whe- 
ther maintainable? No (Oct) 269 


—Maharashtra Co-operative Societies Rules 
(1961), R. 83 — See Co-operative Societies 
— Maharashtra Co-operative Societies Act 
(1961), S. 98 (a) (b) (Nov) 295 A 


Co-sharers — Rights in respect of a common 
well—Co-sharer also owning other adjoining 
land — Can he use the well water to irrigate 
those lands? Yes with restriction 

(Apr) 107 A 
COURT-FEES AND SUITS VALUATIONS 


—Bombay Court-fees Act (36 of 1959), S. 6 — 
Suits Valuation Act (1887), S. 9 (as amended 
by Maharashtra Act 9 of 1970) — Suit filed 
long before amendment — Whether! amend- 


ment affects payment of court-fees retrospec- 


tively (Jun) 133 
—Suits Valuation Act (7 of 1887), S. 9 — See 
Court-fees and Suits Valuations — Bombay 

(Jun) 133 


Court-fees Act (1959), S. 6 


DEBT LAWS 


—C. P. and Berar Debt Conciliation Act (2 of 
1933), Ss. 13 (1); 13-C (1) (4) — Contract Act 
(1872), S. 25 (3) — Promise to pay the barred 
debt by third persons — Whether a lawful 
consideration (Mar) 72 B 
—S. 13-C (1) (4) — See Ibid, S. 13 (1) 
(Mar) 72 B 
—C. P. and Berar Money Lenders Act (13 of 
1934), Ss. 3 (1) (a) and (b), 7 (b) (c) — Failure 
to comply with mandatory provisions of S. 3 
entails penalty under S. 7 (c) (Feb) 60 
——S. 7 (b) ©) — See Ibid. S. 3 (1) (a) and 
(b) (Feb) 60 


6 . SUBJECT INDEX, A. I. R. 1974 BOMBAY 


Debt Laws (contd.) í 

— C. P. and Berar Money Lenders Rules, R. 10 

— See Debt Laws — C. P. and Berar Money 

Lenders Act (1934), S. 3 (1) (a) and (b) 

oe » a 

——-R. 12 — See Debt Laws — C. 

Berar Money Lenders Act (1934), S. 3 TD s 
and (b) (Feb) 60 


Divorce Act (4 of 1869), S. 3 (9) — See Ibid, 
S. 10 (Nov) 297 
——-S. 10 — Application for divorce on 
ground of adultery coupled with desertion for 
two years or upwards — Decree when can be 


granted (Nov) 297 
EDUCATION 


—M. P. Secondary Education Act (12 of 1951), 
S. 19 — See Municipalities — C. P. and Berar 
Municipalities Act (1922), S. 176 

(Aug) 219 B 


— —$. 20 — See Municipalities — C. P. and 
Berar Municipalities Act (1922), S. 176 

(Aug) 219 B 
— Maharashtra Secondary Education Boards 
Act (41 of 1965) S. 40 — Repeal of M. P. 
Secondary Education Act (12 of 1951) — 
Effect of (Avg) 219 D 


Evidence Act (1 of 1872), Ss. 17, 21 — Ad- 
mission made by a person in a suit that he 
was a tenant can be used in subsequent suit 
to show that his possession was permissive 


Qan) 12 C 
——S. 21 — See Ibid, S. 17 Gan) 12 C 


Hindu Law — Adoption — Hindu dying leav- 
ing behind son or grandson and power to 

widow to adopt—Son or grandson predeceas- 
ing the widow — Can the widow thereafter 
exercise her power to adopt? (Apr) 111 


——Suit for partition of joint family pro- 

perty — Death of one of plaintiff-appellant — 

Appeal pending — Whether appeal abates 
(Apr) 106 


Hindu Succession Act (30 of 1956) S. 14 — 
Does adoption by a full owner widow divest 
her of her ownership? No (Mar) 65 


: HOUSES AND RENTS 
~Bombay . Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 5 (8) (b) 
Gi) — “Premises” — Stall like cupboard hang- 
ing on outside wall of shop — Not “premi- 
ses" (Nov) 288 B 
—— Ss. 12 and 50 — Appeal pending on date 
on which Parts II and III were made applic- 
able to area where premises were situate — 
Provisions do not apply (Oct) 245 (FB) 
——8. 18 — See T. P. Act (1882), S. 50 
(M ay) 115 
——-§. 28 — Scope — Expression 'suit relat- 
ing to recovery of possession' — Interpretation 


of (Nov) 288 C 
——S$. 50 — See Ibid, S. 12 

(Oct) 245 (FB) 
of Houses and Rent 


—C. P. & Berar Letting 
*Has 


Control Ordex (1949), CL 13 (3) Gi) — 


Houses & Rents — C. P. & Berar Letting of 
Houses etc. Order (contd.) 

Sub-le — Is sub-letting even prior to coming 
into force of the Rent Control Order covered 
by the expression “has sub-let"? Yes 

Gul) 178 
——Cl. 13 (3) (ii) — Word ‘sub-let? — Is 
mere induction of a licensee sufficient to con- 
stitute sub-letting? ` Yes (Ju) 189 A 


—Hyderabad Houses (Rent, Evicfion and 
Lease) Control Act (20 of 1954), S. 15 (3) — 
Can a landlady occupying a house shared by 
her with somebody else as owner take benefit 
of S. 15 (3? No (Mar) 96 


Hyderabad Houses (Rent, Eviction and Lease) 
Control Act (20 of 1954) 
See under Houses and Rents. 


Hyderabad Tenancy and Agricultural Lands 
Act (21 of 1950) 
See under Tenancy Laws. 


Insurance Act (4 of 1938), Ss. 2 (6-B), 3 (2) 
(f) — Machine risk insurance policy — Con- 
dition of forfeiture in case of fraudulent claim 
or failure to bring action within stipulated 
time on repudiation — Condition does not. 
violate d 28 of Contract Act (Sep) 248 
-—S. 3 (2) (f) — See Ibid, S. 2 (6-B) 

(Sep) 228, 


Interpretation of Statutes — See also Mumi-i 
cipalities — Bombay Provincial Municipal 
Corporations Act (1949), Sch. (Jul) 174 A | 
——Deeming provision — Cannot be intro- | 
duced by construction (Nov) 281 3 
——Errors in statutes or notifications — Cor- 
tection of, Courts (Jun) 142 
——Literal meaning raising anomaly — Literal 
meaning should not be given (Jul) 181 B 
———Statement of Objects and Reasons — Use 
of (Aug) 219 A 


Land cue hws Act (1 of 1894) S. 18 — 
See Ibid, S. 48 (3) (Oct) 249 
S. 23 — Market value — Price level at 
the que of notification (Apr) 99 
. 23 (1), Clause Fourthly — Scope 
(Feb) 58 A 
—S. 23 (1), Cl. Fifthly — Acquisition of a 
house where the owner was residing and also 
carrying on business — Assessment of com- 
pensation (Feb) 58 B 
——Ss. 48 (3), 18 — Compensation for with- 
drawal under S. 48 (2) — Application by land 
owner to Collector for reference to Court — 
Maintainable — Section 48 (3) makes S. 18 
applicable (Oct) 249 
Letters Patent (Bom.), Cl. 15 — Interpretation 
— The words and expression used in the clause 
should be given their natural meaning 
(Feb) 40 A 
—Cl. 15 — Bombay Public Trusts Act 
(29 of 1950), S. 72 — Appeal against order of 
District Judge — Hearings by Single Judge 








Appeal — Prior permission of Single 
Todge under Cl. 15 not necessary 
(Feb) 40 B 
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Limitation Act (9 of 1908), Art. 142 — Suit 
based on title — Article 142 has no applica- 
tion (an) 12 A 


——Art. 142 — Discontinuance in possession 
— It cannot be assumed, but it must either be 
admitted or proved (Jan) 12 B 
—— Art. 144 — See Ibid, Art. 142 

(Jan) 12 A 


Madh. Pra. Abolition of Proprietary Rights 
(Estates, Mahals. Alienated Lands) Act (1 of 
1951) 

See under Tenancy Laws. 
Madh, Pra. Secondary Education Act (12 of 
1951) 

See under Education.. 

Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961) 

See under Tenancy Laws. 


Maharashtra icultura! Produce Marketing 
(Regulations) Act (20 of 1964), S. 2 (1) (a) — 
Enlargement of definition of "agricultural pro- 
duce" — Intra vires State Legislature 


(May) 128 D * 


——S. 3 — See also C. P. and Berar Agri- 
'"nitural Produce Market Act (1935), S. 3 
(May) 128 A 
——Ss. 3, 4 — Objections invited under — 
inquiry — Necessity (May) 128 C 
——S. 3 — Notification regulating marketing 
‘ f any agricultural produce — Publication 
* t Mode of — Failure to publish in the news- 
, "aper does not vitiate the notification 
| Qul) 181 C 
5S. 4 — See 
/ (1 Ibid, S.3 (May) 128 C; July) 181 C 
x D CP. and Berar Agricultural Produce 
1 Market Act (1935), S.3 (May) 128 A 
'1.— S. 15 (1), Proviso and S. 18 — Elected 
"representative of Panchayat Samiti on Market 
] Committee — His representation could be 
«cancelled by the Panchayat Samiti before ex- 
| piry of his term of office (Mar) 68 A 
-———JS. 18 — See also Ibid. S. 15 (1), Proviso 
(Mar) 68 A 
——S$S. 18 — Information about vacancy — 
Failure to give — Effect (Mar) 68 C 


-——S. 58 — Notification dated 16-9-1967 
jssued by State Government delegating its 
powers to the Director is not ultra vires the 
power of the State Government 
Gul) 181 A 
-———S. 64 (2) — See C. P. and Berar Agri- 
cultural Produce Market Act (1935), S. 3 
(May) 128 B 
Maharashtra Agricultural Produce Marketing 
(Regulation) Rules (1967), R. 3 — See Maha- 
rashtra Agricultural Produce Marketing (Re- 
gulation) Act (1964), S. 3 Qui) 181 
-———R. 4 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
8. 3 Qu) 181 C 
R. 89 — Applicability — Cancellation of 
representation of Panchayat Samiti on Market 
Committee in exercise of power under proviso 





Maha. Agri. Produce Marketing Regn.) Rules 
(contd.) ! 
to S. 15 (1) of the Act — Rule 89 has no 
application (Mar) 68 B 
ee Co-operative Societies Act (24 of 
19 1 1 H 
See under Co-operative Societies. i 
Maharashtra Co-operative Societies Rules 
(1961) 


See under Co-operative Societies, | 


Maharashtra Municipalities Act (40 
See under Municipalities. 
Maharashtra Revenue Patels (Abolition of 
Office) Act (35 of 1962), S. 8 — See|Tenancy 
Laws — Bombay Tenancy and Agricultural 
Lands Act (1948), S. 32-O (1) (Jan) 26 
Maharashtra Secondary Education Boards Act 
(41 of 1965) f ; 
See under Education. 1 


Maharashtra Zilla Paxishads and Panchayat 
Samities Act (5 of 1962) > 
See under Panchayats. 


MUNICIPALITIES 


—Bombay Municipal Corporation Act (3 of 
1888), S. 351 — See also Civil P. C. (1908), 
39, R. 6 (Oct) 272 B 
——— Ss. 351 and 352-A — Demolition of build. 
ing — Plaintiff claiming to be tenant — Plain- 
tiff not carrying on unauthorised construction 
— Notice under S. 351 is not required to be 
given to tenant (Oct) 272 A 

——S. 352-A — See Ibid, S. 351 | 
(Oct) 272 A 


—Bombay Provincial Municipal Corporation 


Act (59 of 1949) Sch. Ch. VIII, Taxation 
Rules, R. 8 — Rule is mandatory 1— Non- 
compliance with it prevents assessee from 
filing- appeal under S. 406 of the Act 

Qul) 174 A 


—C. P. and Berar Municipalities Act (2 of 
1922), S. 176 — Rules under — Municipal 
Officers and Servants Recruitment Rules, R. 9 
— M. P. Secondary Education Act (12 of 
1951), Ss. 19 and 20 — Regulations under 
— School Code — Whether applies to Muni- 
cipal Schools (Aug) 219 B 
—Maharashtra Municipalities Act | (40 of 
1965), S. 9 (2) and (4) — Order of the Direc- 
tor of Municipal Administration under S. 9 
(2) increasing the number of Municipal Coun- 
cillors — When takes effect (Jan) 6 D 
— —S. 44 (3) — Disqualification under — 
Vacancy when arises (Jan) 6 A 
——S. 45 (4) — Disqualification for failure 
to pay taxes — Vacancy when occurs 

Gan) 6 B 
——S. 55 (3) Proviso — Notice of special 
meeting, not necessary Gan) 6 C 
—Municipal Officers and Servants Recruitment 
Rules, R. 9 — See Municipalities — C. P. and 
Berar Municipalities Act (1922), S. 176 
(Aug) 219 B 


| 


of 1965) 
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Municipal Officers and Servants Recruitment 
See under Municipalities. 

PANCHAYATS 
—Maharashtra Zilla Parishads and Panchayat 
Simities Act (5 of 1962), S. 42 Proviso 1 — 
*Held any such office for two consecutive 
terms" — Interpretation (Nov) 281 A 


Precedents — Logical extension from observa- 
tions in judgment — Do not form part of 


judgment (Sep) 238 B 
Lx eir Act (16 of 1908) S. 17 — See 
T. P. Act (1882), S. 58 Feb) 46 


Special Marriage Act (43 of 1954), 5. 36 — 
Payment pendente lite of expenses after main 
petition for divorce is disposed of — Per- 
missibility (Mar) 82 A 
——S. 36 — Alimony pendente lite or pay- 
ment pendente lite for expenses — Fresh ap- 
plication — Not barred by principles ana- 
Jogous to res judicata Mar) 82 B 
——S. 36 — "Expenses" — Meaning of — 
Not limited to costs payable on pzrty and 
taxation. (Mar) 82 C 
Specific Relief Act (47 of 1963) S. 28 — 
' Decree expressly providing for dismissal of 
suit in case of non-payment within che time 
fixed — Court's power to grant extension of 
time . (Apr) 104 
Stamp Act (2 of 1899) 
See under Stamp Duty. - 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 12 — Adhesive 
stamps on a document cannot be cancelled 
under S. 12 only by drawing one line across 
them (Oc2) 256 A 
——-$. 12 — Question whether a particular 
stamp is cancelled so that it cannot be used 
again is only a question of fact 

(Oct 256 B 


Suits Valuation Act (7 of 1887) 
See under Court-fees and Suits Valvations. 


TENANCY LAWS 


—MBerar Regulation of Agricultural Leases Act 
(24 of 1951) S. 8 — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (1958), S. 38 (3) and 
(4) (Feb) 49 A 
——S. 19 — See Tenancy Laws — Bombay 
Tenancy and Agr ety Lands (Vidarbha 
Region). Act (1958), S . 38 (3) and (4) 

(Feb) 49 A 


—Bombay Pargana and Kulkarni Watans (Ab- 
olition) Act (60 o£ 1950), Ss. E and 4 — Bom- 
bay Land Revenue Code S — Determina- 
tion of nature of occupation E former watan- 
dar — Scope of S. (Nov) 300 
-——S$. Padre 3 (Nov) 300 
—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), Ss. 4, 61, 88 (1) (d), Proviso 
and 90 — Whether a lesseo from Manages 


Tenancy Laws — Bom. Tenancy and Agri- 
cultural Lands Act (contd.) 
who remains in cultivating possession after 
expiry of lease can claim status of a protected 
tenant or a deemed tenant or an annual 
tenant? ' (Mar) 94 
—S. 29 — See Ibid, S. 31 (Dec) 311 
——Ss. 31 and 29 — Termination of tenancy 
by notice — Application by landlord to 
Mamlatdar for possession — Dismissal — 
Higher Tribunals passing order in favour of 
landlord — Subsequent suit for mesne profits 
— Starting point for calculation — Time when 
tenant’s possession becomes unlawful ex- 
plained. AIR 1973 Bom 252, Overruled 
(Dec) 311 
———S. 32-F (1-A) Proviso (as amended by 
Act 49 of 1969) — Object — Application by 
fenant under, for purchase of land — Prior 
unexecuted order under S. 32-P for his evic- 
tion if bars application (Feb) 35 
———S. 32-F (1-A) First Proviso (Inserted by 
Mah. Act 49 of 1969) — What amounts to 
compliance with the requirement of notice? 
Mar) 92 A 
———S. 32-F (2) — Does the tenant become 
a deemed purchaser when landlord’s applica- 
tion under S. 31 after he attained majority 
has been dismissed? Yes (Mar) 92 B 
———S. 32-0 (1) — Tenancy "created" under 
— Interpreation (Gan) 10 
———S. 32-0 (1) — Tenants rights to pur- 
chase lands — Period within which right to 
be exercised (Jan) 26 
——S. 32-P — See Ibid. S. 32 (1-A) Proviso 


(Feb) 35 
—--S. 43-C, Proviso — See Civil P. C. (1908), 


S. 9 (Jan) E 
——S. 61 — See Ibid, (Mar) 9 
——S. 85 — See Civil Š. t. (1908), S. 9 
(Jan) 28 
—S. 88 (1) (d), Proviso — See Ibid, S. 4 
(Mar) 94 
—S. 90 — See Ibid, S. 4 (Mar) 94 
—Bombay Tenancy and Agricultural Lands 


(Vidarbha Region) Act (99 o£ E 1958), Ss. 6, 100 
(2) — Deemed tenancy — Declaration as to 
— Erroneous approach of appellate authority 
— Revision — Tribunal not bound to remand 
the case (Sep) 238 A 
——S. 6 — Deemed tenant — Cultivating 
partnership by land holder and other persons 
js excluded by necessary implication from the 
terms of Section 6 Sep) 238 C 
——S. 6 — Deemed tenancy — Proceeding 


for declaration as to Sep) 238 D 
——S. 25 — See Ibid, i 41 (Aug) 203 
—S. 26 — See Ibid, 41 (Aug) 203 


—S. 30 (1) — See Toid, S. 36 Q) 
6 A, B 


(Mar) 7 

—C— 58. 36 (2) — See also Ibid, S. 38 (3) (4) 

(Feb) 49 A 
— Ss. 36 (2); 30 (1) — Application by land- 
Jord for possession — Order granting time to 
pay lease money — Application if can be 
allowed without allowing tenant to explain 
default in payment (Mar) 76 A 
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Tenancy Laws — Bom. Tenancy and Agrl. 
Lands (Vidarbba Region) Act (contd.) : 
Ss. 36 (25; 30 (1); 106 —- Application 
under S. 36 (2) — No final order passed under 
S. 30 (1) — Can application for execution 
under S. 106 be made (Mar) 76 B 
Ss. 38 (3) and (4), 36 (2) — Proceedings 
for enforcement of rights acquired under the 
Leases Act — Section 38 (3) and (4), if attract- 
ed (Feb) 49 A 
—S. 41 — Purchase of land by tenant — 
All trees standing in the land do not automa- 
tically pass to him (Aug) 203 
S. 46 — See Ibid, S. 41 (Aug) 203 

——S. 49-A — See also Ibid, S. 41 














(Aug) 203 

S. 49-A (1) Proviso — Term “such ap- 
plication for possession" in Proviso — Con- 
struction Gul) 192 


——Ss. 58, 60, 61 — Provisions of S. 58 how 
far subject to provisions of S. 60 (May) 122 
S. 58 (3) — See Interpretation of Statutes 





(Jun) 142 
——S. 60 — See Ibid, S. 58 (May) 122 
——S. 61 — See Ibid, S. 58 (May) 122 





——S. 89, Proviso — Application for permis- 
sion for sale of land to non-agriculturist — 
Application by intending purchaser is inain- 


tainable (Mar) 80 
——S. 100 (2) — See Ibid, S. 6 

(Sep) 238 A 
——S. 106 — See also Ibid, S. 36 (2) 

(Mar) 76 B 
———Ss. 106, 111 — Execution proceedings — 
No revision lies — Tribunal cannot invoke 
inherent powers (Feb) 64 
— —$. 111 — See Ibid, S. 106 Feb) 64 


—Hyderabad Tenancy and Agricultural Lands 
Act (21 of 1950), Ss. 38 and 38-A — Suit for 
specific performance of an agreement of sale 
of land by landholder to protected tenant — 
Civil Court's jurisdiction to entertain it, is 
not ousted (Oct) 258 





Tenancy Laws — Hyd. Tenancy and Agricul- 
tural Lands Act (contd.) | ] 
—-S. 38-A — See Ibid, S. 38 (Oct) 258 


—Madh. Pra. Abolition of Proprietary Rights 
(Estates, Mahals Alienated Lands) Act (1 of 
1951), S. 15 — Order of Compensation Officer 
— Not binding on person who is not a party 
to such proceeding (Jan) 1 B 


—Maharashtra Agricultural Lands | (Ceiling on 
Holdings) Act (27 of 1961), Ss. 14; 33 (1) and 
(2) — Tenant who is found to be a surplus 
holder cannot take shelter under a decree for 
partition passed in favour of his! son 

(Feb) 33 
—S. 21 — See Ibid, S. 33 (Jan) 1 A 
——Ss. 33 and 2] — Appeal lies against dec- 
laration under S. 21 even if it is|a negative 
one (Jan 1 A 
S. 33 (1) and (2) — See Ibid; S. 14 
(Feb) 33 





Transfer of Property Act (4 of 1882), S. 8 — 
See Tenancy Laws — Bombay Tenancy and 
Agricultura! Lands  (Vidarbha Region) Act 
(1958), S. 41 (Aug) 203 
—S. 50 — Payment of advance rent — Suit 
by successor landlord for arrears|— Immu- 
nity (May) 115 
——S. 55 (6) (b) — Statutory charge or lien 
— Land in possession of tenants — Vendee 
aware of vendor's inability to secure surrender 
of possession — Statutory lien not| created in 
favour of vendee (Jun) 155 B 
——S. 58 — Registration Act (1908), S. 17 — 
Mortgage deed not providing for interest — 
Subsequent unregistered letter agreeing to pay 





interest — Immovable property worth more 
than Rs. 100 — Interest cannot be claimed on 
its basis | (Feb) 46 





S. 105 — "Lease" (May) 115 B 


Words and Phrases — "Expenses" — See 
Special Marriage Act (1954), S. 36 
(Mar) 82 C 
i} 


LIST OF BOMBAY CASES OVERRULED; REVERSED AND DISSENTED FROM 


ETC. IN A. I. R. 1974 
Dissented From in; Not F. = Not Followed in; Revers, — Revérsed in 


Diss. — 


(1897) ILR 21 Bom 548, Bapu v. Vajir — 
— Diss. AIR 1974 Punj 235 (Aug). 
AIR 1915 Bom 15 — 17 Bom LR 192, Bhug- 
wan Das v. Special Land Acquisition 
Officer — Not F. AIR 1974 Kant 125 

(Oct). 

AIR 1926 Nag 95 — 89 Ind Cas 14, Dina v. 
Gujaba — Diss. AIR 1974 Punj 18 A 
(Jan). 

AIR 1931 Nag 54 — 26 Nag LR 353, Dada 
v. Ganpatrao — Diss. AIR 1974 All 
275 B (FB) (Aug). 

AIR 1933 Bom 182 = 35 Bom LR 298, 
Dharamdas v. Kachudas — Diss, AIR 
1974 Kant 88 (Aug). 

AIR 1943 Bom 341 (Pt. B), G. I. P. Rty Em- 
ployees Co-operative Bank Ltd. v. 
1974 Indexes Bom./1 (2)—4 Paces 


Bhikhaji Merwanji Karanjia — Held nof 
good law in view of AIR 1969 SC 1320. 
AIR 1974 Delhi 132 (Jul). 


AIR 1945 Bom 386 (Pt B) — 47| Bom LR 
320, Savla Ram v. Viswanath —- Held not 
good law in view of AIR 1973 SC 2423. 
AIR 1974 Raj 183 (Sep). 

AIR 1948 Nag 406 (Pt. B) — 1948 Nag LJ 
146, Brij Mohan Matulal v. Mt! Chandra- 
bhagabai — Diss. AIR 1974!Mad 289 
(Oct). : 

AIR 1949 Bom 229 (A), Municipal Corpn., 
Bombay v. Govind Laxman Savani — 
Diss. AIR 1974 Kant 6 (Apr). 

AIR 1952 Nag 357 = ILR 1952 Nag 471 
(FB) Manohar v. Baliram — Over. AIR 
1974 SC 1719 A (Sep). fics 





10 -~ "List cf Bombay Cases Overruled; Reversed, etc. in A. L R. 1974 


AIR 1953 Bom. i22 (Pt A) = 54 Bom LR 

' 947, Hussain Sad v. Sitram Vigneshwar 
Diss. AIR 1974 Punj 225 (Aug). 

AIR 1954 Bom 491, Baroda Oil Cakes Traders 
v. Parshottam — Diss. AIR 1974 Mad 
209 (ful). 


AIR 1956 Nag 65 (Pt. B) = 1955 Nag LJ 732, 
Naziruddin v. P. S. Lawale — Diss. AIR 
1974 Ker 210 B (Deo). 

AIR 1956 Nag 245 (Pt. A) = 1956 Nag LJ 
538, Jayantilal Keshavlal v. Surendra 
Gangsa -— Diss. AIR 1974 Ail 257 D 
(Jul). 


AIR 1962 Bom 162 (FB), Farkundali Nanhay 

. v. V. B. Potdar — Held not good law 

jn view of AIR 1969 SC 1320. AIR 1974 
Delhi 132 (Jul). 


AIR [1964 Bom 263, Shiramabai v. Kalgonda 
Bhimgonda — Diss. AIR 1974 Guy 23 B 
(Feb). 

(1965) 67 Bom LR 291 = 1965 Mah LJ 462, 

f Ambabai Janhavibai v. State — Diss. AIR 
1974 Kant 147 A (Dec). 

AIR. 1966 Bom 64 (Pt. C) = 67 Bom LR 612, 

Indubai Naik v. Vyankati Vithoba — 


* 


Diss. AIR 1974 Madh Pra 141 A (FR) 

(Aug). 
AIR 1966 Bom 194 = 1966 Mah LJ 289, 
Salubai Ramchandra v. Chandu Saju —. 
Overruled by AIR. 1970 Bom 232 (FB) as 
interpreted. AIR 1974 Bom 20 (Jan). 

1967 Bom 428 = 69 Bom LR 383, 

Parvatibai Rokade v. Shankar Mahade — 
Diss AIR 1974 Guj 11 (Jan). 


(1969) 71 Bom LR 398, M/s. Polychem Ltd. 
v. Municipal Corporation of Greater 
Bombay — Revers AIR 1974 SC 1779 
(Oct). 


(1970) 72 Bom LR 835, Babulal v. Jagannath 
Not F. AIR 1974 Bom 104 (Apr). 


(1971) S. C. A. No. 1354 of 1970, D/- 9-12- 
1971 (Bom) — Revers AIR 1974 SC 
1502 A and B (Aug). 

AIR 1971 Bom 244 (Pt. D), M/s. Chotabhai 
Purshottam Patel v. State of Maharashtra 
— Over. AIR 1974 SC 1832 C (Oct). 

AIR 1973 Bom 252 — 75 Bom LR 58, 
Suryakant Ramchandra v. Shivlinga 
Vishwanath — Over. AIR 1974 Bom 311 
(Dec). - 


AIR 


COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years ' 


Owing to late receipt of Other Journals the following Supplemen, 
to Comparative Tables of A I R = Other Journals is issued 


AIR 1969 Bombay | 


AIR Other Journals |AIR 
255 78 Bom L R 130.. 84 
— lu 


AIR 1971 Bombay 


AIR 1973 Bo nbay 


Other Journals |AUR 
ILR (1974) Bom 123 X ji 
ILR (1973). 

| Bom 1282 |?49 
ILR (1974) Bom 388/252 


AIR Bombay = Other Journals 


AIR 1973 Bombay 


Other Journals 
76 Bon L R 92 
76 Bom L R 104 
1974 Bea O J 442 


larg 
323 


830 


ILR (1974) Bom 583/333 


i 
! 


| 


AIR 1973 Bombay 


Other Journals 
ILR (1974) Bom 87 


ILR (1974) 
Bom 1078 


ILR (1974) Boa 535 
ILR (1974) Bom 625 
ILR (1974) Bom 146 
1974 Mah. D J 358 
ILR (1971) Bom 468 
ILR (1974) Bom 63 


ILR (1874) Bom 172 


} 
i 


i 
Other Journala 
1974 Mah L J 61 


1973 Mih L 7 728 
IL3 (1974) Bom 92? 
1974 Mah L J 451 
1974 Mah L J 810 


1974 Mah UT 484 


l15FB78 Bom L R 324 


- AIR Other Journals ; 4) Bom 648 
139  ILR(1974)Bom 497/274 ILR (1974) Bom 643! 397 
26 ILR (1974) Bom 922/717 IER (1974) Bom 388/278 ILR (1973) 5 | 3 
* Dom 
AIR 1972 Bombay [ME mR OSA filas gregh fot 
AIR Other Journals |168 ILR (1974) Bom 324/301 ILR (1874) Bom 69 356 
373 1974 Ren O3 71 |223 ILR (I974) Bom 831/313 ILB (1978) 
pone 299 ILR (1974) Bom 510 Bom 1954 lass 
AIR 1974 Bombay = Cihur Journals 
AIR Other Journals JAIR Other Journals | AIR Other Journals ; AIR 
1l 1978 Mah LJ737 | 6) 1973 Mah L J931 |104 75 Bom L R 772 | 208 
- ILB (1974) ILB (1974) Bom 522 1973 Mab L J 1031 [15 
Mok E7667; | 9! 195 Mah LJ 1000 | 08 sse D RICE 
TER (97s) Bom 485] 55 1978 Mah L 3.906 ILR (1974) sth 
10 75 Bom L R 98 68 1973 Mah L J 867 Bom 1085 |??8 
1973 Mah LJ 344 | 72 1974 Mesh L 228 {107 75 Bom R88) |88 
12 1975 MahLJ 771 | 76 1973 Mah LJ 926 i en d a 
ILR (1974) Bom 752) gg Tee Mah D1 M8 1973 Mah L J 1004 | 49 
20 1978 Mah L J 792 da ILR (1974) Bom ILS (1973) ies 
ILR (1974) Bom 816} 99 .75 Bom L R 582 Bom 1375 
36 75 Bomb PI 1973 Mah L J 1015 |ii5 75 Bom LR 678 ag 
e 101) bem osl 87 75 Bom D R 649 1313 Ben O R 771 
Ee eng 1973 Mah L J 975 1974 Ren G J 157. ier 
38 om (1973) 9 Coop 1974 Mih L J 624 
88 75 Bom L R 468 LJ202 | 18 75BomLR710 |j 
1973 Mah LJ 874 | 92 95 Bom L-R 701 1974 Mah L 19 
ILR (1973) Ü 1978 Mah L J 969 ILR (1974) Bom 281 
1S Bom ngs |o4 75BomLRG4 {122 1974 Mah LJ 257 |173 
"8 AGIA Mak L3 058 1973 Mah LJ 958 |:38 1974 Mih L J 378 
75 Bom L R 632 ILR (1974) Bom 1141133 75 Bom G R804 |274 
5 leis Meh Ly aso | 2 nen e. 138 1974Mih L7 120. |?81 
& 233 
ILR (1974) Bom 553 1973 Rea CR 763 |li2 1971 Mah LJ 183 
S DE Ro D a Pa ILR (1974) Bom 120/165 76 B3n LR 58 — |,.: 
1975 Ma 97 %5 Bom LR 776 1974 Mah LJ 502 
46 1973 Mah LJ 851 1974 Mah L 7352 |(64 1974 Mah L J 106 291 
ILR (1974) 99  ILR (1974) 174 75 Bom U R 786 
Bom 1011 Bom 1005 1974 Mah L T 146 
49 1973 Mah L J 971. |101 75 Bom L R760 |178 1874Muà pJ40 300 
62 1974 Mah L J 76 1974 Mıh L J 370. |181 1974 Mah LJ 333 |311 
68 1973 Mah D J 645 ILR (1971) 189 1974 Mah GJ 351 
ILR (1974) Bom 548 Bom 1105 !193 1974 Mah LJ 291 !819 


1974 Muh GJ 539 
1974 Mab L,J 475 
1974 Mah L J 898 
76 Bom L Rí188 
1974 Mah LJ 400 
78 Bom L Rl188 
1974 Mih L J 494 
78 Bon L R 207 
78 Bom L R 23 
1974 Mah D J 217 
ILR(1974) Bom 680 
76 Bom L R 378 
1914 Mah L J 574 
1974 Mıh LJ 153 
1971 Mah L J 674 


76 83m L R 400 
1974 Mah L J 691 
1974 Mah GS 374 
76 Bon LR 176 

76 Rom Ù R 384 
ILR (1974) Bom 45í 
76 Bom L R 347 

76 Bom L R 539 
1974 Mah LJ 750 
1874 Mah L J 620 
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ILR (1912) Bom 


Other Journals = All India Reporter 


ILK (1974) Bom 


(1974) 16 Bom 


[uk AGB ILR AIR | LR 
250 1974 Bom 33 ae 1973 Bom 222 |Bom LR AIR 
1584 1978 " BIS c, 5, sul 2 1974 Bom 288 
193 ce err $37 | se ON IRE 
1305 194 » mjes xo x TN gg 197s ap 
1353 1978 » 376|£99 a T "ug [104 2:948 
2 197 180 1989 » 251 
ee 912 1971 » 28h og 1974 » 292 
919 1974 n 215i n n 258 
IGR (4974) Bom 1005 » — 7 OE) ag» >» 258 
ILR AIR 1978 1973 » 330 ae core ie a 
83 1973 Bom 358 | 1085 1974 » 108 278 » 
87 » 39313990 » »  1|84/ 1974 » 300 
105 ia » 2611105 ^» » 101 364 n ” 39! 
114 » 94 518 » » 9279 
96 — 394 n » 245 
129 » " 
128 1913 » 84 400 » » m 
372 i » 263 (1913) 18 Bom J 1975 : e 
38) 1974 » m LE 
320 1978 » 16 
M UNT LM m 5 ou Bom 82 
as ew uM > 188 | 4974 Mah LJ 
e33 n»n  " Ml|yanpy AIR 
388 » " ló]es » » S'|or 1974 SQ 705 
416 ” » 342 1678 » » 115 
459 1974 » «297469 » ~= 107 
468 1973 » 348/694 » " 94 xn 
485 1274 » 6f ^ " 
497 1973 » 139{708 » » 86 4973 Mah L J 
Bo 2294710118 | Mah Lj AIR 
592 1974 » 80|r'0 » » 1011726 1974 Bom 215 
385 1973 » 885|768 » = 106|808 » 7 80 
546 1974 » seire » » Maé|ST » y 68 
553 ^" » «BO ETD " » 104 | 908 » » ) B6 
558 n » 804715 " » 911925 " » 76 
580 Li » 269 — 961 » » 96 


1973 Mah L J 1974 Mah L J 
MahLJ AIR Mah LJ AIR 
948 1974 Bom 94 | 31k 1974 BO 209 
+63 n » 92; 519 » Bom 224 
916 * x» 87 | 388 " 5 i81 
1004 »  » lil|8532 » » 97 
eT aaa hee aa, 
(018 1974 Bom 8» | 310 1974 7 195 
1034 =  " 108) 37g n»  » 138 

» 
1043 " 108 | 398 4  » 256 
NES 400 »  » 258 
404 » » 261 

4974 Mah LJ |424 1973 SO 84 

1 1973 So2537 473  »  8O 1488 

9 1974 Bom 118|4/5 » Bom 249 
92 1973 SC 564| 481 » n 238 
28 1974 Bom 72! 500 » BO 844 
40 ” » 178 | 612 » Bom 155 
61 „s » 203 | 524 » » 116 
69 " » 107 | 533 " » 246 
16 » n»n ià2|6562 2975 » 18 
105 Ha n aan 574 1914 » 272 
i29 1971 SO 1558 Pio ee adage 
146 1974 Bom 174 n 80.1126 
153 » » 274 | 620 » Bom 318 
171 » §0 35 |863 1975 » 8 
188 » Bom 142] 674 1974 » 281 
229 » 8O 308 | 694 » SO 1938 
238 » » 3323 |730 1975 Bom 1 
244 1973 BO 1188 | 750 1974 » 8311 
217 1974 Bom 289 | 785  » SO 1719 
25] ^ 189 | 877 » » 1877 
257 » » 122 | 887 ” » 1805 
291 » » 132 | 894 " » 1879 
307  » BO 186, 898 1978 "216g 
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All India 


AIR 1974 BOMBAY 1 (V 61 C 1) 
(AT NAGPUR) 
DHARMADHIKARI. J. 

Smt. Shakuntala Raje Panditji, Petitioner 
v. Maharashtra Revenue Tribunal, Nagpur 
and another, Respondents. : 

Special Civil Appin. No. 996 of 1969, 
D/- 13-4-1973. 

Index Note:— (A) Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act Q7 
of 1961), Ss. 33 and 21 — Appeal lies against 
declaration under S. 21 even if it is a nega- 
tive one. 

Brief Note:— (A) If the provisions of 
Section 21 are read with Section 33 of the 
Ceiling Act, it is quite clear that an appeal 
shall also lie from a decision of the Collec- 
tor making a declaration regarding the total 
area of land which a person is holding and 
is entitled to hold under the Ceiling Act. 
The declaration contemplated by Section 21 
can also be a negative declaration to the effect 
that the person holds the total area of land 
which is less than the ceiling area itself. An 
appeal can also lie for establishing the fact 
that the landholder holds land in excess of 
the ceiling area. (Paras 7, 9) 


Thus where the right of the landholder 
is finally decided against her and a decision 
has been given by the Special Deputy Col- 
lector that she is not lawfully in actual pos- 
session of the said land as contemplated by 
sub-section (14) of S. 2 of the Ceiling Act, 
she has a right to file an appeal against the 
declaration given by the Special Deputy Col- 
lector. (Para 9) 


Index Note:— (B) M. P. Abolition of 
Proprietary Rights (Estates, Mahals, Alienat- 
ed Lands) Act (1 of 1951) S. 15 — Order 
of Compensation Officer — Not binding on 
person who is not a party to such proceeding. 

Brief Note:— (B) The Act is not in- 
tended to take away each and every kind of 
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right possessed by a person in immoveable 
property situated in the villages. Any find- 
ing recorded or an entry made in the Revenue 
Records under the provisions of the [Act can- 
not bind a third person who was not a party 
to those proceedings. If such decision of the 
Compensation Officer is not binding upon a 
person who is not a party to the proceedings 
then such decision cannot be used against 
him while deciding the question under the 
Ceiling Act. Such order is not binding on 
the Ceiling Court and the authorities con- 
stituted under the Ceiling Act can gó against 
it. 1961 MPLJ 944, Rel. on. (Paras 11, 13) 
Cases Referred : Chronological Paras 
(1969) Civil Appin. Nos. 1480 and 1502 

of 1966, D/- 17-4-1969 = (1969) 17 

Tenancy LR 277, Abdul Mahamad- 








bhai v. The State 9 
1972 Mah LJ (Note) No. 54, State of 

Maharashtra v. Sharad 7 
AIR 1966 SC 1974 — (1966) 3 SCR 

815, Himmatrao v. Jaikisandas 11 
1963 MPLJ 389. Komalchand v. State 

of Madhya Pradesh 9 
1961 MPLJ 944, Rajaram v. Rani 

Jamit Kunwar i 12 


AIR 1956 Nag 132 = 1956 Nag LT 
1, Rahmatulla Khan v. Mahabir 
Singh il 


G. J. Ghate, for Petitioner; M. |B. Mor, 
Asst. Govt. Pleader, for Respondent No. 2 


JUDGMENT :— Petitioner Smt. ‘Shakun- 
tala Raje filed a return under Section 12 of 
the Maharashtra Agricultural Lands | (Ceiling 
on Holdings) Act, 1961, hereinafter referred 
to as the Ceiling Act, in respect of the land 
held by her. According to her, she held 
163.92 acres of land. An enquiry was start- 
ed in this behalf by the Special Deputy Col- 
lector, Land Reforms, Bhandara. Inl the te- 
turn filed by the petitioner under Section 12 
of the Ceiling Act she had included| Khasra 
Nos. 432, 434, 438, 439 and 426 of! Mouza 
Nerla, district Bhandara. According to the 
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petitioner, these lands were acquired by her 
by virtue of transfer deed dated 7-11-1949 
executed by the  ex-proprietor. The said 
transfer deed is duly registered and the peti- 
tioner is also in possession of the lends since 
the date of the transfer. 


2. However, the Special Deputy Col- 
lector held that these lands had vested in 
the Government after coming into force of 
the M. P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act, 1950, 
hereinafter referred to as the Act There- 
fore, they cannot be included in the return 
filed by the petitioner, because it cannot be 
said that she is lawfully. in actual possession 
of the land as an owner or as a tenant, The 
learned Special Deputy Collector further held 
that a compensation for this vested land was 
fixed by the then Compensation Officer, 
Bhandara, under the provisions of the Act and 
an instalment of Rs. 1,000/- was also paid to 
the landlord as compensation anc the re- 
maining amount is kept in revenue deposit. 
He further directed that since the landlady 
is in possession of these lands unlawfully and 
unauthorisedly the competant authority may 
take suitable action to vacate unlawful pos- 
session of the landlady. Before tke Special 
Deputy Collector the agent appeared on be- 
half of the landlady and he contended that 
the petitioner had no objection to Jelete the 
lands at Kaolewada as the same were not 
only recorded in the name of the Govern- 
ment, but were not actually in her possession. 
He also conceded to delete the area compris- 
ed in Khasra Nos, 367 and 359/1 from village 
Nerala. However, the landlady contended 
before the Special Deputy Collector that the 
remaining area from village Nerala out of 
Khasra Nos. 432, 434, 438, 439 and 426 
should not be deleted from her holdings, al- 
though it is recorded, in the name of the 
Government, as, according to her, it was 
wrongly recorded as vested in the name of 
the Government. It was also coniended on 
her behalf before the Special Deputy Collec- 
tor that these Khasra numbers are actually 
jn her possession and were transferred by 
ex-proprietor in her favour before the date 
of vesting, by the registered permarent lease- 
deeds dated 7-11-1949 executed b» the ex- 
proprietor. It was also contended before the 
Special Deputy Collector that any entries 
made in the records under the provisions of 
the Act regarding these lands were not bind- 
ing upon her as she was not a party to any 
proceedings under the said Act. The said 
entries were made behind her back, and 
therefore, were not binding upon her. 


3. It seems from the record that the 
Special Deputy Collector made a reference to 
the Commissioner, Nagpur Divisior, Nagpur, 
and the Commissioner vide his letter dated 
12-11-1968 intimated to him that the total 
holdings of the landlady have to be calculated 
in terms of Section 12 with reference to Sec- 
tions 8, 10 and 18 of the Ceiling Act, He 
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further directed that the Special Deputy Col- 
lector should decide the matter with refer- 
ence to the provisions of Section 2 (14) of 
the Ceiling Act as to whether the landlady 
holds land in the light of the definition. Ulti- 
mately the Special Deputy Collector came to 
the conclusion that the landlady has shown 
the Jand as owned and possessed by her 
which is vested in the Government under the 
Act. Ultimately, therefore, the Sepcial Deputy 
Collector held that the landlady is holding 
only 91-11 acres of dry crop land. which is 
less than 105 acres of local ceiling area, and 
etor he ordered the proceedings to be 
ed. . 


4. Against this order passed by the 
Special Deputy Collector, the landlady filed 
an appeal under Section 33 of the Ceiling 
Act. The learned Member of the Maha- 
rashtra Revenue Tribunal by his order dated 
23-6-1969 dismissed the appeal summarily, as, 
according to the learned Member, it was not 
tenable. The learned Member of the Revenue 
Tribunal held that the appeal under Sec. 33 
of the Ceiling Act will not lie against a dec- 
laration of no land as surplus, It was also 
observed that the order by the Compensation 
Officer under the Act was not open for review 
by the Ceiling Court and the Ceiling Court 
could not go behind it. In this view of the 
matter the appeal filed by the landlady was 
dismissed summarily by the Maharashtra Re- 
venue Tribunal Against these orders the pre- 
sent writ petition has been filed. 

5. Shri Ghate, who appears for the 
petitioner before me, contended that the learn- 
ed Member of the Maharashtra Revenue Tri- 
bunal has committed an error apparent on 
the face of the record in holding that an 
appeal under Section 33 of the Ceiling Act 
will not lie against the order passed by the 
Special Deputy Collector. He further con- 
tended that the. Maharashtra Revenue Tribu- 
nal has committed an error in holding that 
the order passed by the Compensation Officer 
was binding upon the Ceiling Court. Ac- 
cording to Shri Ghate, the petitioner was not 
a party to the proceedings taken under the 
Act, and therefore, any decision given in the 
said proceedings or entries made in the Re- 
venue records in pursuance of the orders 
passed under the said Act are not binding 
upon her. 


6. In my opinion there is considera- 
ble substance in these contentions raised by 
Shri Ghate. Section 33 of the Ceiling Act 
provides for an appeal against an order or 
an award of the Collector to the Maha- 
rashtra Revenue Tribunal, and S. 33 (1) (2) 
further provides that such an appeal shall 
lie against a declaration or any part thereof 
under Section 21. Section 21 lays down that 
as soon as may be after the Collector has 
considered the matters referred to in Sec- 
tion 18 and the questions, if any under sub- 
section (2) of S. 20, he shall make a declara- 
tion stating therein his decision on the various 
points referred to in clauses (a) to (e). 
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Clauses (a) and (b) of Section 21 (1) read 
as under: 


*21 (1) As soon as may be after the Col- 
lector has considered the matters referred to 
in Section 18 and the questions, if any, under 
sub-section (2) of S. 20, he shall make a 
declaration stating therein his decision on: 


(a) the total area of land which the per- 
son is entitled to hold as the ceiling area; 


(b) the total area of land which is in 
excess of the ceiling area;" 


Therefore, it is quite clear from the provi- 
sions of Section 21 (1) of the Ceiling Act 
that the Collector has to make a declara- 
tion stating as to what is the total area of 
the land which the person is entitled to hold 
as the ceiling area and also the total area of 
the Jand which is in excess of the ceiling 
area. Section 2 (14) defines the term “to 
hold land" in the following words: 


*9(14) “to hold land", with its gramma- 
tical variations and cognate expressions, means 
to be lawfully in actual possession of land 
as owner or as tenant and "holding" shall be 
construed accordingly;” 


It is, therefore, quite clear that the Collector 
has to find out as to what is total holding 
of the person proceeded against and whether 
he is actually in possession of the said land 
as an owner or as a tenant and what is the 
nature of his or her possession. All these 
matters are required to be gone into. This 
finding is part and parcel of the declaration 
contemplated by Section 21 of the Ceiling 
Act. Further Section 41 of the Ceiling Act 
bars the jurisdiction of Civil Court to settle 
or deal with any question required to be 
settled or dealt with under the Act. Sec- 
tion 45, as amended, only provides for filing 
of a revision application. The scope and limi- 
tations of the revisional jurisdiction are well 
known. The jursdiction conferred upon the 
State Government under this section can be 
exercised by the State Government in certain 
circumstances only. The said jurisdiction 
cannot be exercised by the State Government 
if an appeal is filed against a declaration or 
part thereof given by the Collector under 
Section 21 of the Ceiling Act. Moreover said 
provision made in Section 45 of the Act was 
not originally on the Statute book and was 
substituted by an amendment later on. Said 
provision cannot take away or curtail the 
right of any appeal conferred upon the parties 
under Section 33 of the Ceiling Act. 

7. It is no doubt true, as observed 
by this Court in State of Maharashtra v. 
Sharad, (1972 Mah LJ Note No. 54), that the 
declaration contemplated is a composite dec- 
laration and no piecemeal declaration with 
regard to the items specified in Section 18 
is contemplated and the right to appeal does 
not accrue before stage of making final dec- 
laration under Section 21 (1). However, it 
is further held by this Court that part of 
declaration is appealable, though there are 
no two independent declarations regarding 
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land which is surplus and land which a land- 
holder is entitled to retain. Therefore, in 
my opinion, if the provisions of Section 21 
are read with Section 33 of the Ceiling Act, 
it is quite clear that an appeal shall also lie 
from a decision of the Collector making a 
declaration regarding the total area|of land 
which a person is holding and is entitled to 
hold under the Ceiling Act. The declaration 
contemplated by Section 21 can alo be a 
negative declaration to the effect that the 
person holds the total area of land which 
is less than the ceiling area itself. It is well 
established principle of law that an appeal 
is a creature of the Statute and the powers 
and jurisdiction of the appellate Court must 
be circumscribed by the Statute itself.| If thev 
are not so circumscribed then the Court of 
Appeal is a Court which is entitled to correct 
the errors in the decisions appealed from and 
its jurisdiction is, therefore, co- -extensive with 
that of the trial Court, Normally there does 
not seem to be any fetter to its power to 
do what the trial Court can do. Therefore, 
in my opinion, the learned Member of the 
Revenue Tribunal was not right in: holding 
that the appeal is not maintainable only be- 
cause a negative declaration is given. This 
was a declaration given by the Special Deputy 
Collector under Section 21 of the Ceiling Act 
which is specifically made appealable under 
Section 33 of the Ceiling Act. 


8. There is one more aspect of this 
matter which deserves to be consideréd. Sup- 
pose in a given case it is decided by ithe Col 
lector that a person does not hold land more 
than the ceiling area prescribed for the said 
area and he orders that the proceedings 
Should be filed, then, if the interpretdtion put 
forward by the Revenue Tribunal upon the 
provisions of Section 33 is accepted, then in 
that case even the Government will not be 
entitled to file an appeal under Section 33 
of the Ceiling Act challenging the said deci- 
sion of the Collector. Section 33 of the Ceil- 
ing Act, as it is drafted. does not bar filing 
of an appeal by the Government against any 
decision recorded by the Collector| in the 
cases enumerated in Section 33 itself. 


9. This Court had an occasion to in- 
terpret Section 33 of the Ceiling| Act in 
Abdul Mahamadbhai v. The State,| (Special 
Civil Appins. Nos. 1480 and 1502 |of 1966 
decided on 17-4-69—(1969) 17 Tenancy LR 
277. In the said case one Manikrao filed a 
return under Section 12 of the Ceiling Act. 
Before holding an enquiry under Section 14 
of the Act the Special Deputy Collector 
caused a public notice to be given under Sec- 
tion 17 (1) to all persons interested in the 
lands comprised in the holding of Manikrao 
calling upon them to file their objections. In 
response to this notice, Abdul Mahamadbhai 
and Appasaheb Hon appeared at the enquiry 
conducted by the Special Deputy Collector. 
They did so because their lands survey num- 
bers 10/1 and 10/3 respectively in the village 
Chandakasare were held by Manikrao as a 
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tenant and.were included in the return filed 
by Manikrao. In the return Manikrao claim- 
ed that he did not hold any excess “and than 
the ceiling area. After holding an erquiry the 
Special Deputy Collector held that Manikrao 
was not a surplus holder and ordzred that 
the proceedings should be closed. "When the 
matter went before the Maharashtra Revenue 
Tribunal at the instance of Abdul Mahamad- 
bhai and Appasaheb the Bench of the two 
Members of the Revenue Tribunal delivered 
differing judgments, though they concurred 
in rejecting the appeals. One of the Mem- 
bers held that the appellants had no right 
to file an appeal while the other Member 
held that the appellants were entitled to chal- 
lenge the order of the Special Deputy Col- 
lector and the appeals were maiatainable. 
After referring to the provisions of Sec- 
tions 17 and 14 of the Act, the High Court 
held that the petitioners in those iwo peti- 
tions had a right to participate in an enquiry 
under Section 14 and try to establish that 
the holding of Manikrao was in excess of 
the ceiling area. It should, therefore, follow 
that when the Deputy Collector fcund that 
the holding of Manikrao was less than the 
ceiling area, the petitioner had a right to 
approach the Maharashtra Revenue Tribunal 
in appeal from the decision. An argument 
was advanced before the High Court that in 
view of the fact that the petitioners would 
have no right to restoration of these Jands 
under Section 19 of the Ceiling Act, they 
had no locus standi to file an appeal. This 
argument was repelled by the High Court 
and it was held that from this it does not, 
however, follow that the petitioners are not 
interested in getting a decision to the effect 
that the holding of Manikrao is in excess of 
the ceiling area. From this decision of the 
High Court it is quite clear that on appeal 
can also lie for establishing the fact that the 
landholder holds land in excess of the ceiling 
area. In the present case the right of the 
landholder, namely, the petitioner, so far as 
Khasra Nos. 432, 434, 438, 439 and 426 of 
Nerla in district Bhandara are concerned, is 
finally decided against her and a decision has 
been given by the Special Deputy Collector 
that she is not lawfully in actual possession 
oi the said land as contemplated by sub-sec- 
tion (14) of S. 2 of the Ceiling Act. Obvious- 
ly the petitioner-landlady is aggrieved by the 
said decision given by the Special Deputy Col- 
lector, and therefore. she had a right to file 
an appeal against the said declaration given 
by the Special Deputy Collector. 


10. As a result of the finding record- 
ed hereinbefore that an appeal lies to the 
Maharashtra Revenue Tribunal under Sec- 
tion 33 of the Ceiling Act, normally I would 
have remanded this case back to the Revenue 
Tribunal for deciding the appeal on merits. 
However, from the order of the Maha- 
rashtra Revenue Tribunal as well as of the 
Special Deputy Collector it is quite clear that 
both the authorities have taken the view that 
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the orders passed by the Compensation Of- 
ficer in the proceedings under the Abolition 
Act are binding upon them and it is not 
open for the Ceiling Court to go behind it. 
In my opinion, this finding recorded by both 
the Courts below cannot be sustained. 


11. The scheme of the Madhya 
Pradesh Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act, 1950, 
was considered by the Supreme Court in 
Himmatrao v. Jaikisandas, (AIR 1966 SC 
1974). While laying down the scope of the 
ad it is observed by the Supreme Court as 
under : 


“The Madhya Pradesh Abolition of Pro- 

prietary Rights (Estates, Mahals, Alienated 
Lands) Act, 1950 (hereafter referred to as the 
Act for brevity) was enacted, as the long title 
thereof shows, to provide for the acquisition 
of the rights of proprietors in estates, mahals, 
alienated villages and alienated lands in 
Madhya Pradesh and to make provision for 
other matters connected therewith. It was 
not intended to take away each and every 
kind of right possessed by a person in im- 
movable property situated in such villages. 
The vesting section is Section 3. Sub-sec- 
tion (1) thereof makes it clear that the rights 
which were acquired by the State were pro- 
prietary rights save as otherwise provided in 
the Act, but not any other kind of right 
possessed by an owner of property." 
Thus it is quite clear from the provisions of 
the Act itself that it was not intended to take 
away each and every kind of right possessed 
by a person in immoveable property situated 
in the villages. It has been specifically alleg- 
ed by the petitioner-landlady that she was 
not a party to any proceedings taken under 
the Act. As observed by the Special Deputy 
Collector in his order the landlady has also 
placed on record the registered permanent 
lease-deed dated 7-11-1949 executed by the 
ex-proprietor in her favour. It was also con- 
tended that if this transaction amounts to a 
legal transfer, then these Jands cannot vest 
in the Government. It was further contended 
by her that by making certain entries in the 
Record of Rights a person cannot be divested 
of her property more so, when such entries 
are made behind her back and she was not 
a party.to the said proceedings. For this pro- 
position Shii Ghate has brought to my notice 
the decision of the Madhya Pradesh High 
Court in Komalchand v. State of M. P.. (1963 
MPL] 389). While dealing with the conten- 
tions raised before the High Court that the 
compensation Officer’s order is final and can- 
not be challenged as provided in S. 15 (4). 
of the Abolition Act it was observed by the 
Madhva Pradesh High Court in paras 10 and 
11 of the judgment as under :— 

“10. The last contention on behalf of 
the appellant is that the record made at the 
time of abolition by the Compensation Of- 
ficer is final and cannot be challenged as 
provided in Section 15 (4) of the Abolition 
Act. Under Section 13, the Compensation 
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Officer is required to record the details of the 

land which shall vest in the State Govern- 

ment after its acquisition in lieu cf the pay- 
(contd. on next coi.) 
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ment of such corapensaiion ‘The Form pre- 
scribed under that section fo. making such 
record is Form Ili, Part I-A. This form has 
eight columns with the following heading. : 














Area heid Area held Area held by  D7oprietor 
bv absolute bv occu- not included in hdome-farm. 
occupancy pancy te-” 
tenants. nants. : 
(1) (3) , (9 i 
Area of Area of tand Area under 
village other than grass. seruk. 
service Sir held by any jungle and 
holdings, person frora the forest, ` 
proprietor on 
favourable 
terms for 
service rendered 
bv him. 
(4) (5) (€) 
Area under village sites hats, Other 
bazars. melas. wells, tanks. ponds, unoccupied 
water channels, rivers, nalas, path- land. 
ways and other communai land. ~ 
(7) ae (8) 
it is not disputed that the area of the suit made by the Compensation Officer wrongly 
lands is included in the area mentioned in recording his land as vested. Had |that been 


column 2 and not in column 6. As chhota- 
ghas, it should have been entered in column €. 
Sub-section (4) of S. 15 is as follows :— 
"fixcept as provided in sub-sections (1) 
to (3) the decision and the record by the 
Comrensation Officer shall be final and con- 
clusive in respect of the quantum of the com- 
pensation payable, and other entries made 
in the statement of thc Compensation Officer." 
The question is whether this sub-section 
Creates a bar agairst the Government for 
asserting the real character of the land. 


11. Xt has to be nctec that the State 
Government is challenging in this case the 
right asserted by the plaintiff as a tenant. No 
question of the rights of the ex-proprietor 
arises in this case, as the ex-proprietor is not 
claiming any right in the lands. Form Ti, 
which shows the details of lands vesting in 
the Government under Section-13 (1), includes 
all sorts of lands in the village including oc- 
cupancy tenancy lands. The rights of the 
proprietor in these lands also vest in the Gov- 
ernment. The record does not go any fur- 
ther. Section 13 does not require the Cem- 
pensation Officer to record the rights of the 
tenants or other persons and he cannot, there- 
fore. make any enquiry in this matter. This 
is naturally so because under the Abolition 
Act it is only the rights of the proprietor 
which vest in the State and it is only these 
which have to be recorded in the prescribed 
Form. The bar under Section 15 (4) arises 
only when the chalienge is made by the pro- 
prietor on the ground that certain lands have 
wrongly been treated as vested and operates 
only between hin. and the Government. That 
section does not prevent a person who claims 
to be a tenant from challenging any entry 


the intention, Section 13 would have provid- 
ed an opportunity to him for being heard. 
As it is, a tenant has no locus standi at that 
stage to press his claim. it follows that he 
is not bound by the entry ard as a| necessary 
corollary the converse also follows| that the 
Government is free to challenge his claim 
irrespective of the record made under Sec- 
tion 13. Accordingly, we hold that |the Gov- 
ernment is not debarred from setting up that 
defence in answer to the assertion ‘by plain- 
tiff that he is an occupancy tenant!” 
Similar observations seems to have been made 
by the Nagpur High Court in Ràhmatulla 
Khan v. Mahabir Singh, (1956 Nag|LJ 1) = 
(ATR. 1956 Nag 132) In the said! decision 
it is observec by the Nagpur High Court that 
no person should be made to suffer for an 
ezror or orrissios oc the part of an authority 
to perform its statutory duty. 

12. Shri Ghate has also relied upon 
another decision of the ^ Madhya| Pradesh 
High Court in Rajaram v. Rani Jamit| Kunwar, 
(1961 MPLJ 944) wherein it was held that the 
power under Section 15 of the M. P. Aboli- 
tion of Proprietary Rights Act could be ex- 
ercised only in regard te a decision given 
under Section 13 which dealt mainly with 
compensation payable to ex-proprietor. Dis- 
putes between the State Government! and ex- 
proprietor about land vesting in the State 
were to be decided, and ro power was given’ 
to the Compensation Ofver to decide any 
dispute between an ex-proprictor and a third 
person about title to land nct vested ic tko 
State, nor could » third person, who was 
not a party to the proveedings, be bouwd by 
such decision. | 

13. Theiefore, in my opinion, it is 
quite clear fiom the provisions of the Aboli- 
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tion Act that by the said Act it was not in- 
tended to take away such and every kind of 
right possessed by a person in the immove- 
able property situated in such village, nor à 
finding recorded or an entry made in the 
Revenue Records under the provisions of the 
saíd Act can bind a third person who was 
not a party to those proceedings. If zhe said 
decision of the Compensation Officer was not 
binding upon petífíoner, because the petitioner 
was not a party fo the said proceedings, then 
the said decision cannot be used agcinst the 
petitioner landlady im these groceedings, whiie 


deciding the question under the Ceiling Act.. 


In this view of the matter, in my opinion, the 
learned Member: of the Maharashtra Revcnue 
Tribunal as well as the Special Deputy Col- 
lector had committed an error in holding 
that the said order of the Compensation Of- 
ficer was binding upon the Ceiling Court and 
the authorities constituted under the Ceiling 
Act cannot go behind it. 


14. The authorities below have uot 
decided the question on merits. It seems that 
only because tke authorities below felt that 
they are bound by the order passed by the 
Compensation Officer they kad nst made any 
enquiry on the merits of the matter. In this 
view of the matter, in the interest of justice 
M is necessary to send back the case to 
the Special Deputy Collector for dcciding tae 
matter on merits in advertence to the obser- 
vations made hereinbefore. 


45, In the result, therefore, the order 
passed by the Maharashtra Revenue Tribunal 
dated 23-6-1969 in Ceiling Appeal Na. Alc-A- 
78 of 1969 and the order passed by tte Special 
Deputy Colector dated 22-2-1969 in Ceiling 
Case No. 22/A-60(2)1965-66 are hereby quash- 
ed and set aside and the case is remanded 
back to the Special Desuty Collector for 
deciding the same on merits in advertence 
with the observations made in tkis judgment. 
As the agent for the petitioner landlady hed 
conceded before the Special Deputy Collector 
that she had no objection to delete zhe lands 
situated at Kaolewada and the lands, namely, 
Khasras 367 ahd 359/1  sitvated zt village 
Kerala from her holding and as the said part 
of the order is not challenged either before 
the Maharashtra Revenue Tribunal or before 
me, this order is restricted to the Khasras 432, 
434, 439, 438 and 426 situated at mouza 
Nería in district Bhandara only. 


16. Ín fhe result, therefore, the peti- 
tion is alfowed. However, in the circumsi- 
ances of the case there will be no order as 
fo costs. = 


Petition allowed. 
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S. K. Kadu v. N. G. Jaiswal (Chandurkar J.) 
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AIR 1974 BOMBAY 6 (V 61 C72) 
(AT NAGPUR) 
CHANDURKAR AND , 
DHARMADIIKEARI Jj. 

Shamrao Krishnarao Kadu, Petitioner v. 
Nanckishore Ghanshyamdas Jaiswai and 
others, Respondents. 

: Special Civi: Appln. No. 989 of 1972, D- 
9-11-1972. 

Index Note :—- (A) Maharashira Momici- 
palities Aci (40 of 1965), S, 44 (3) — Disquali- . 
fication under — Wacency when arises. 

Brief Note :— (A) irrespective of the fact 
that a Councilior has incurred a disqualifica- 
tion by not attending meetings continuously 
for six months he will not be deemed to 
have ceased to hold that office tili the order 
is passed by the Collector trat a vancancy 
has arisen and such decision is further com- 
municated to the Councillor concerned. Tilt 
then he is entitled to be present and vote at 
the mectings. (Para 6) 


Index Note :— (B) Maharashtra Munisi- 
palities Act (40 of 1965), S. 45 (4) — Ds- 
qualification for failure fo pay taxes — 
Vacancy when occurs. 

Brief Note:— (B) Where proceedings 
under Section 44 concerning disqualification 
of a counciilor are pending before a Collec- 
tor and he has yet to apply his mind to the 
question whether the Councillor had any satis- 
factory explanation for non-payment of taxes 
and has yet to issue an order disqualifying 
him, the office cf the Councillor cannot be 
said to have tecome vacant. (Para 8) 


Index Note :— (C) Maharashtra Murnici- 
palities Act (49 of 1965), S. 55 (3) provise — 
Netice of special meeting, not necessary. 

Brief Note: —(C) When notice of meet- 
ing is already served on President, failure to 
send to him intimation of special meeting wil! 
zot vitiate further proceedings. (Para 9) 

Index Note :— (1») Maharashtra Munici- 
palities Act (40 of 1965), S. 9 (2) and (4) — 
Order of the Director of Municipal Adminis- 
tration under Section 9 (2) increasing the 
number of Muuicipal Councilors, takes effect 
only from the next general election of i^e 


' Council following after the date of the order 


and not from the date of the order itself. 
(fara 10) 
S. G. Kukday, for Petitioner; V. R. 
Manohar and J. P. Pendse (for Nos. 1 to 3) 
and M. B. Mor (for Nos. 4 and 5), for Res- 
pondents. 


CHANDURKAR, Y. ;— The petitioner in 
this petition is the President of the Municipal 
Council Katol, and the respoudents Nos. 1 
to 3 are the Municipal Councillors. Admit-- 
todiy, on 5-9-1972 some Councillors gave a 
requisition to the Sub-Divisional Officer, 
Katol. who was performing the duties and 
exercising the powers of the Collector under 
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Section 55 of the Maharashtra Municipalities 
Act, 1965 (hereiriafter referred to as the Act), 
for a meetíng to be called in which a resolu- 
tion of no-confidence in the petitioner was 
to be moved. On 6-9-1972 the Sub-Divi- 
sional Officer issued the necessary notice con- 
vening the meeting for 13-9-1972. The peti- 
tioner then immediately filed this petition 
praying that the notice of the meeting issued 
by the Sub-Divisional Officer should be quash- 
cd because, according to him, the three res- 
pondents who were signatories to the requisi- 
tion had incurred a disqualification and, there- 
fore ceased to be Councillors. According to 
the petitioner, the respondents Nos. 1 and 2 
were defaulters in the matter of payment of 
municipal taxes. It was alleged that the res- 
pondent No. 1 had not paid taxes for the 
years 1971-72 and 1972-73 in spite of service 
of demand bill No. 588 dated 19-5-1972 and 
a report about the non-payment of taxes by 
him was made to the Collector by the Chief 
Officer of the Municipal Council under Sec- 
tion 45 (1) of the Act. Further, according 
to him, the respondent No. 2 had also not 
paid taxes for the first quarter of the year 
1972 amounting to Rs. 447,50 P. and against 
him also a report had been made by the 
Chief Officer to the Collector. The petitioner 
alleged that the Collector, Nagpur, had issued 
show-cause notices to both these respondents 
why action should not be taken against them 
under Section 45 of the Act. The petitioner’s 
allegation against the respondent No. 3 was 
that he had been absent at the meetings of 
the Council as from 18-12-1971 continuously 
until the meeting of 7-8-1972 without obtain- 
ing the leave of absence and he had also, 
therefore, incurred a disqualification under 
Section 44 (1) (D) of the Act and had dis- 
abled himself from continuing as a Council- 
lor. This matter was also pending before the 
Collector. 

2. When this matter was heard on 
12-9-1972, this Court directed that the meet- 
ing scheduled to be held on 13-9-1972 should 
be held and the respondents Nos, 1 to 3 were 
permitted to participate in the said mecting. 
This Court had also directed that the votes 
be taken by ballot but the result of the ballot 
should not be declared, and the Presiding 
Officer of the meeting, namely, the Sub-Divi- 
sional Officer was directed to forward the 
proceedings and the ballot papers to this 
Court immediately after the meeting was 
held on 13-9-1972. 


3. On 6-10-1972 an interim order was ` 


passed in this case after the sealed ballot box 
containing the ballot papers was opened. It 
was found that the ballot box contained 9 
ballot papers in support of the resolution of 
no-confidence. This Court also observed that 
the case will have to be further heard in 
order to find ont whether the three coun- 
cillors who were alleged to be disqualified 
were entitled to cast vote.in the said meeting. 


4. . The petitioner had, by an amend- 
ment of his petition, alleged that an intima- 
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tion which was.reqnired to be given to him 
in his capacity as President under the proviso 
to sub-section (3) of S, 55 of the Act was not 
given. This was one of the grounds accord- 
ing to him, on which the meetitng was vitiat- 
ed. The respondents Nos, 1, 2 and 3 have 
by their return denied that they were disquali- 
fied or that they were not entitled to yote. 
The Sub-Divisional Officer and the Collector 
have also filed a return in which also a stand 
is taken that the meeting was properly con- 
vened and that the three respondents were 
entitled to vote at the said meeting. 1t may 
be stated that when the meeting| was held 
on 13-9-1972 the petitioner had filed a written 
objection before the Sub-Divisional Officer 
who was the Presiding Officer at the meeting, 
stating that the intimation contemplated by 
the proviso to sub-section (3) of S.) 55 of the 
Act was not issued to him and what he had 
received was only a notice in Form A which 
was given to him in his capacity as a Coun- 
cillor. He had also raised an objection that 
under Rule 3 (2) of the Maharashtra Munici- 
palities (Conduct of Business) Rules, 1966, a 
notice of the proposed meeting was required 
to be posted at the municipal office, which 
was not done, and therefore. the meeting was 
not valid ín law. By an order passed by 
the Sub-Divisional Officer on the 'same day 
these objections were overruled and the Sub- 
Divisional Officer observed that the notice 
issued to the petitioner could be treated as 
an intimation under Section 55 (3) of the Act. 


5. During the pendency of| this peti- 
tion, the Collector, Nagpur, by order passed 
on 21-10-1972, has held that the respondent 
No. 3 Mahadeo Krishnajj Gajbe| was dis- 
qualified to hold the office as Councillor dur- 
ing his term of office as he had absented him- 
self without leave of absence granted by :he 
Municipal Council from the meetings of the 
Council held during six successivé months. 
A copy of this order was produced by Mr. 
Kukday appearing for the petitioner. 


6. The learned counsel appearing on 
behalf of the petitioner contends that the dis- 
qualification of the respondent No. 3 must 
relate back to the date of the last meeting 
within the period of six months which he 
had failed to attend, This date, according 
to him, was 26-6-1972 because counted from 
18-11-1971 the last meeting during the period 
of six months was held on 26-6-1972. 
Jt is not possible to accept this con- 
tention which must stand negatived by 
the express words of Section 44 (3) of the 
Act. Section 44 (1) (d) of the Act provides 
that a Councillor shall be disqualified to hold 
office as such, if at any time during his term 
of office, he absents himself during six suc- 
cessive months from the meetings of the 
Council, except with the leave of; absence 
granted by the Council by a resolution on his 
written application for such leave, and it 
further provides that snch a Conncillor shall 
ve disabled subject to the provisions of sub- 
section (3) from contínuing to be a Vienacillor 
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and his office shail become vacant. 
Clause (ii) of the proviso to sub-section (1) 
of Section 44 provides that for the purpose 
of clause (d) when the Councillor applies for 
leave, such leave shall be deemed to have 
been granted unless it is refused within a 
period of sixty days from the date of his ap- 
plication. Under sub-section (2) of S. 44 
when a Councillor, whether elected, co-opted 
or nominated, incurs any of the disqualifica- 
tions in sub-section (1), it shall be che duty 
of the Chief Officer to submit a report to 
the Collector within one month of his becom- 
ing aware of the disqualification through any 
source whatsoever. Then comes sut-sec. (3) 
which is material. It reads: 


“In every case the authority to decide 
whether a vacancy has arisen shall be the 
Collector. The Collector may give his deci- 
sion on receipt of the report of the Chief 
Officer under sub-section (2), or on his own 
motion or on an application made tc him by 
a voter and such decision shall be communi- 
cated to the Councilior concerned, the Chief 
Officer and the applicant, if any. Until the 
Collector decides that a vacancy has arisen 
and such decision is communicated as pro- 
vided above, the Councillor shall not be 
deemed to have ceased to hold office.” 

Under sub-section (3) of Section 44, there- 
fore, the authority to decide whether a 
Councillor has incurred any of the disqualifi- 
cations mentioned in Section 44 is the Collec- 
tor. Sub-section (3) of S. 44 also provides 
the point of time with effect from which the 
Councillor must be deemed to have ceased 
to hold office. In terms of sab-section (3) 
a Councillor cannot be deemed to have ceased 
to hold office until the Collector decides that 
a vacancy has arisen and suct decision is 
communicated as provided in that sub-sec- 
tien. There is, therefore. a clear indication 
in sub-section (3) that for the purposes of 
the Act a Councillor ceases to held office 
as a Councillor only after the Collector has 
decided that a vacancy has arisen and after 
such decision is communicated to the Councillor 
concerned. Thus, irrespective of the fact that 
the respondent No. 3 had, incurred a disquali- 
fication by virtue of his failure to attend the 
meetings of the Municipal Council for a con- 
tinuous period of six months ending June 
1972, he cannot be deemed to have ceased 
to hold office till at least the order was pas- 
sed by the Collector on 21-10-1972. Con- 


sequently, when the meeting at which the re- . 


solution of no-confidence was to be put to 
vote was held on 13-9-1972, the respondent 
No. 3 was holding office as a Councillor aud 
he was, therefore, clearly entitled to be pre- 
sent at the meeting and vote at that meeting. 
The proceedings of the meeting held on 13-9- 
1972 cannot, therefore, be said to have been 
vitiated because the respondent No. 3 had 
attended and voted at that meeting. 


7. The learned counsel for the peti- 
tioner then contended that proceedings were 
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pending before the Collector, Nagpur, against 
the respondents Nos. 1 and 2 because they 
had also incurred a disqualification on ac- 
count of non-payment of taxes due to tha 
Municipal Council. These proceedings ad- 
mittedly were under Section 44 of the Act. 
Here also it is contended by the learned coun- 
sel for the petitioner that the disqualification 
on account of non-payment of taxes was in- 
curred at the time when the non-payment 
tock place cr at the time the taxes 
were due and were not paid, and that is, ac- 
cording to the learned counsel, before 13-9- 
1972. Therefore, it is urged that the res- 
pendents Nos. 1 and 2 also could not have 
noted in favour of the resolution which was 
put to vote at the meeting held on 13-9-1972. 
Section 45 of the Act contains special pro- 
visions regarding disqualification for failure 
to pay taxes due to the Municipal Council. 
The scheme of Section 45 is that first the 
Chief Officer has to prepare and forward to 
the Collector by the fifteenth day of April, 
July, October and January every year a list 
of all the Councillors including the President 
and the Vice-President who, on the 1st day 
of April, July, October and January, respec- 
tively, immediately preceding, have failed to 
pay any tax or taxes due by them to the 
Council within two months from the date on 
which such tax became payable and the 
amount due from each by way of such tax 
is to be shown in this list. A copy of this 
list is required to be placed before the Coun- 
cil at its next meeting. Under sub-section (2) 
of S. 45 it is cbtigatory on the Chief Officer 
*o issue to every Councillor included in such 
list, simultaneously a special notice in the 
prescribed form requiring him to pay the 
amount of tax due from him within one 
month from the date of the issue of such 
notice. Sub-section (3) then requires the Chief 
Officer to forward to the Collector bv the last 
day of May, August, November and Febru- 
ary, immediately following a statement show- 
ing— 
(i) the name of each Councillor included 
in the list prepared under sub-section (1); 
(ii) the amount of tax due from each 
such Councillor by way of each such tax 
and the date on which it became payable; 
(iii) the date of the special notice issued 
to such Councillor under sub-section (2); and 
(iv) the amount of tax paid by the Coun- 
cillor and the reasons for the non-payment 
of the balance, if any, 


8. Sub-section (4) of S. 45 provides: 

“On receipt of the statement under sub- 
section (3) the Collector shall issue a special 
notice to each Councillor who has failed to 
pay any tax by the date specified in the notice 
under sub-section (2), calling upon him to 
state within one month from the date of the 
special notice why he should not be dis- 
qualified and his office declared vacant. If 
the Councillor fails to give an explanation 
to the satisfaction of the Collector for the 
non-payment of the taxes, the Collector shall 
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issue an order disqualifiying such Councillor 
and his office shall thereupon be vacant: _ 
Provided that. neither the pecuniary cir- 
cumstances of the Councillor nor the fact 
that he has paid the arrears after the notice 
under sub-section (4) was received by him 
shall be a satisfactory explanation for the 
purposes of this sub-section." 
Sub-section (4) thus clearly provides that be- 
fore a Councillor can be said to be disquali- 
fied for non-payment of taxes due to the 
Municipal Council, the Collector has to issue 
a special notice to each Councillor who has 
failed to pay any tax by the date specified in 
the notice under sub-section (2), and only if 
fhe Councillor fails to give an explanation to 
the satisfaction of the Collector for non-pay- 
ment of the taxes, the Collector is empowered 
to make an order disqualifying such Council- 
lor, and on such an order being made, the 
office of such Councillor becomes vacant. 
Even under this. provision, therefore, mere 
non-payment of taxes does not result in dis- 
qualifying the Councillor from holding his 
office, but it is only when the Collector issues 
an order disqualifying such Councillor that 
he ceases to hold office and his office then 
becomes vacant. Till such a vacancy occurs 
as contemplated by sub-section (4) of S. 45, 
the Councillor must be treated as holding the 
office legally in spite of the fact that he has 
failed to pay the taxes in respect of which 
a notice was issued to him by the Chief Of- 
ficer under sub-section (2) of S. 45. In the 
instant case, admittedly, the proceedings be- 
fore the Collector are pending. He has still 
to apply his mind to the question whether 
the Councillors had any satisfactory explana- 
tion for non-payment of the taxes and it is 
impossible in such circumstances to hold that 
merely on an allegation that the respondents 
Nos. 1 and 2 have failed to pay the taxes 
due to the Municipal Council they had incur- 
red a disqualification and had ceased to hold 
Office as Councillors and were consequently 
not entitled to be present or vote at the 
meeting held on 13-9-1972. 


9. It is then contended that an intima- 
tion which was required to be given by the 
Collector—in this case by the Sub-Divisional 
Officer—under the proviso to sub-section (3) 
of S. 55 of the Act was never given to the 
petitioner who was the President and, there- 
fore, the meeting itself was illegal. Under 
sub-section (2) of S. 55 the requisition for a 
special meeting which is required to be con- 
vened for considering a resolution for the 
removal of the President is required to be 
sent to the Collector. Under sub-section (3) 
of S. 55 the Collector has to convene a special 
meeting of the Council within ten days of 
the receipt of a requisition under sub-sec- 
tion (2) The proviso to sub-section (3) pro- 
vides : 

"Provided that, when the Collector con- 
venes a special meeting of the Council, he 
Pin give intimation thereof to the Presi- 
dent.” E 
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In the instant case, the petitioner, had ad- 
mittedly received a notice in Form A pre- 
scribed by Rule 3 of the Maharashtra Muni- 
cipalities (Conduct of Business) Rules, 1966. 
The petitioner himself was present, at the - 
meeting. He had submitted an "objection t 
the meeting itself, and assuming that ño inti- 
mation as contemplated by the proviso to 
sub-section (3) of S. 55 was issued to him, 
we fail to see how the failure to give such 
an intimation could vitiate the meeting itself. 
Such an intimation contemplated by! the pro- 
viso to sub-section (3) cannot stand on a 
higher footing than the notice of the meeting 
itself, and where a notice of the meeting was 
already served on the President, in our view, 
the failure of the Collector to send an inti- 
mation to the petitioner cannot vitiate the 
proceedings of the meeting. 

10. Lastly it was contended that by 
an order made by the Director of Municipal 
Administration, Maharashtra State, |on 31-8- 
1972, the maximum number of Councillors of 
the Municipal Council in question was fixed 
at 19 and, therefore, at least 10 Councillors 
should have voted in favour of the resolution 
before it could be said to have been passed. 
It is not disputed that originally the strength 
of the Municipal Council was 17 Councillors, 
and for any resolution to be passed by a 
majority, 9 votes were sufficient. "What is, 
however, contended by the learned counsel 
for the Petitioner is that this order passed 
by the Director of Municipal Administration 
takes effect immediately, and though in fact 
ne fresh elections were held and 'the total 
number of Councillors was still 17 for the 
purposes of the resolution in question the 
total number must be treated as 19 as pro- 
vided by the order of the Director of Muni- 
cipal Administration. It is not possible to 
accept this contention because it is| apparent 
that the order increasing the number of 
Councillors to 19 takes effect only for the 
purposes of the next general election im- 
mediately following the date of the order. 
Paragraph 2 of this order on which reliance 
is placed is as follows: ' 


“The order of the Director or Municipal 
Administration No. RCN-4865(8)-45902 dated 
the 27th day of September, 1965, is hereby 
superseded, and this Order shali take effect 
for the purposes of the next general election 
immediately following the date of this order." 
The order dated 27-9-1965 referred tó in para- 
graph 2 quoted above was the one by which 
the number of Councillors was fixed at 17 
for the Municipal Council, Katol. The Direc- 
tor of Municipal Administration has| obvious- 
ly passed this order under Section |2 of the 
Act which deals with the composition of 
Councils. Under sub-section (2) of S. 9, 
authority is given to the Director tol fix from 
time te time by an order published in the 
Official: Gazette the number of elected Coun- 
villors according to the class of the municipal 
area and the population. It also empowers 
him to fix the number of seats to bej reserved 
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for the Scheduled Castes or the Scheduled 
Tribes, so that such number shall bear, as 
nearly as may be, the same proportion to 
‘the number of elected Councillors as the 
population of the Scheduled Castes or of the 
Scheduled Tribes, ín the municipal area bears 
to the total population of that arca. Sub- 
section (4) of S. 9 provides: 

"Every order under sub-section (2) shall 

take effect for the purposes of the next gene- 
ral election of the Council immediately follow- 
ing after the date of the order." 
It is obvious that the increase in the number 
of the Councillors was, in terms of sub-sec- 
ion (4) of S. 9 and in terms of the order 
passed by the Director of Municipal Adminis- 
"ration, to take effect only from the next gene- 
ral election of the Council following after the 
date of the order, namely, 31-8-1972. The 
increased number of 19 Councillors was, 
therefore, immaterial for the purposes of the 
meeting which was held on 13-9-1972. 

11. There is thus no substance in this 
petition. The petition fails and is dismissed. 
The petitioner shall pay the costs of the res- 
pondents in two sets. The ballet papers 
shall now be returned to the Sub-Divisional 
Officer, Katoli, and he shali deal with them 
according to law and declare the result of 
the voting. 

Petition dismissed. 


AIR 1974 BOMBAY 16 (V 61 C 3) 
VAIDYA, J. 

Bhila Keshav Patil and another, Peti- 
tioners v. Ganpati Chunilal Kabre and an- 
other, Opponents. 

Special Civil Appl. No. 2672 of 1971, 
Dj- 28-4-72 to set aside order of Maharashtra 
ie Tribunal at Bombay, D/- 22-10- 

Index Note:— (A) Bombay Tenancy and 
Agricultural Lands Act (1948), S. 32-0 (1) — 
Tenancy “created” under — Interpretation. 


Brief Note:-— (A) A tenancy under 
S. 32-O (1) is a tenancy “created after the 
tillers’ day by the landlord” and not a tenancy 
recognized and declared by tenancy autho- 
rities de hors the landlord. As the tenancy was 
‘created’ by law only and not by the landlord, 
it cannot be said that it was ‘created’ by the 
landlord until the landlord accepts the stat- 
utory tenancy or until his contentions denying 
the tenancy are finally and conclusively over- 
ruled. 

Hence intimation given by tenants in ex- 
ercise of the right of statutory purchase is 
within the period prescribed. {Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 Bom 207 = 73 Bom LR 

792 (FB), Vishnu Shantaram v. $m. 
Indira Anant Patkar 7 
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B. K. Patil v. G. C. Kabre (Vaidya J.) 


A. I. R. 


(1968) Spl. Civil Appin. No. 303 of 
1968 (Bom) 
AIR 1963 SC 1356 — (1964) 1 SCR 29, 
S. C. Prashar v. Vasantsen Dwarkadas 7 


R. G. Samant, for Petitioners; D. M. 
Parulekar for P. S. Warke, for Opponent 
No. 1. 


ORDER:— The only question which 
arises in this special civil application under 
Article 227 of the Constitution of India is 
whether the petitioners had exercised their 
fights of statutory purchase under Sec. 32-0 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948, within one year from the 
commencement of the tenancy within the 
meaning of that section. 


2. The facts are as follows:— 


The subject-matter of dispute between 
the parties ie, the petitioners-tenants and 
their Jandlord-respondent No. 1 is Gat 
No. 102, measuring 14 acres and 13 gunthas 
assessed at Rs. 40-12, situated at Village Pal- 
sod in Taluka Jalgaon. On October 28, 1967, 
the petitioners made an application before 
the Agricultural Lands Tribunal and Tahsil- 
dar Jalgaon, stating that they had cultivated 
the land in 1966-67 as tenants and had given 
necessary notice to purchase the suit-land on 
June 30, 1967 *and should be, therefore, de- 


` clared the purchasers of the land under Sec- 


tion 32-O and the price should be fixed 
under Sections 32-G and 32-H. All the time 
during the pendency of the said case before 
the Agricultural Lands Tribunal the land- 
lord-respondent No. 1 merely took adjourn- 
ments 20 times and ultimately on Novem- 
ber 7, 1969 the Tahsildar decided the case 
ex narte against the landlord. 

3. The Tahsildar relied upon the de- 
position of petitioner No. 1, in the course of 
which he stated that the petitioners’ tenancy 
was recognized for the first time by mutation 
entry No, 802 dated April 20, 1967 and 
hence intimation was sent to the landlord by 
the petitioners on June 27, 1967 and the 
same was received by the landlord on June 
30, 1967 within one year from the commence- 
ment of tenancy by Section 32-O of the Act. 
The Tahsildar considered the oral and doca- 
mentary evidence relating to the land and 
fixed the price and instalments by which the 
tenant had to pay the price to the landlord. 
In the course of the proceedings, the  peti- 
tioners had produced a copy of the decision 
in Appeal No, 119 of 1968 dated Februery 
28, 1969 given by the Sub-Divisional Officer, 
Jalgaon Division, declaring ihe petitioners as 
tenants of the land in dispute. Having re- 
gard to all these facts, the Tahsildar held by 
his order dated November 30, 1569, that 
the tenants had exercised their right within 
the period prescribed by Section 32-0 of the 
Act and on payment of the price, a certifi- 
cate should be issued io them under Sec- 
tion 32-M of the Bombay Tenancy and Agri- 
cultural Lands Act, subiect to the provisions 
of Section 43 of the same Act. 
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4. Feeling aggrieved by the said de- 
cision of the Tahsildar and Agricultural 
Lands Tribunal, respondent No. 1 filed an 
appeal to the Deputy Collector, Jalgaon, 
contending that the tenancy of the petitioners 
was held, in the earlier reference proceedings, 
to be commencing from the year 1959-60 and 
not from the year 1967-68 and that notice 
of intimation of purchase was not given by 
the petitioners within one year from the 
commencement of the tenancy within the 
meaning of Section 32-O of the Act; and 
hence the purchase in favour of the tenant 
‘had become ineffective by reason of failure 
to give notice to the landlord within one 
year from 1959-60. The’ Deputy Collector 
upheld these contentions, set aside the order 
of the Tahsildar and directed the Agricultural 
Lands Tribunal to proceed under Sec. 32-P 


of the Bombay Tenancy and Agricultural 
Lands Act. 
4-A. The decision of the Deputy Col- 


lector dated March 23, 1971, was challeng- 
ed by the petitioners in revision before the 
Revenue Tribunal The Revenue Tribunal 
confirmed the order of the Deputy Collector 
observing as under:— 


“The opponent filed Civil Suit No. 321 
of 1967 to restrain the applicants from inter- 
fering with his possession of the suit land 
and the defence set up by the applicants was 
that they were tenants of this land since 
1959-60. No doubt, as the suit was filed 
in 1967, the relevant question therein was re- 
garding the possession of the land in that 
year, namely, 1967-68. Now, the opponent 
sought an injunction on the footing that the 
applicants had no right to the land in ques- 
tion and were trespassers. The applicants 
claimed to be tenants of the land. Naturally, 
the issue that was referred to the Revenue 
Court under Section 85-A was confined to 
the question of possession of the year 1967- 
68. The Judgment recorded by the appellate 
Court, however, shows that the evidence led 
by the applicants was calculated to show 
that they were tenants in the land from the 
year 1959-60. It appears from the observa- 
tions at certain places in the Judgment that 
this position, that the applicants were culti- 
vating the land since 1959-60, was admitted 
by the opponent’s Mukhtyar. The opponent, 
however, tried to explain that the applicants 
were mere labourers and not tenants. The 
Sub-Divisional Officer held, on the evidence, 
that the applicants had been cultivating the 
land as tenants since the year 1959-60, and 
they were on the land as tenants in the 
material year 1967-68. The opponent unsuc- 
cessfully tried to challenge this view by bring- 
ing the matter to this Tribunal, then taking 
it to the High Court and also to the Supreme 
Court. Thus, on the strength of that deci- 
sion, a finding has been reached that the 
applicants were in the land from the year 
1959-60. Now, this finding takes away the 
very basis of the view taken by the Tahsil- 
dar and A. L. T. Jalgaon that the tenancy 
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of the applicants should -be deemed to have 
commenced when their names were entered 
as tenants on 20-4-1967 by mutation entry 
No. 802.” : 

In other words the Revenue Tribunal took 
the view that because, in the earlier, proceed- 
ings, it was found that the petitioners were 
cultivating the land as tenants from the 
year 1959-60, although the landlord: was dis- 
puting the tenancy even in 1967, it! was the 
duty of the tenants to give notice! of one 
year from 1959-60 under Section 3210 of the 
Act. 


5. The said decisions of the; Revenue 
Tribunal and the Deputy Collector are chal- 
lenged in the above petition. Mr.! Samant, 
the learned counsel for the petitioners-tenants 
contended that the period of one year under 
Section 32-O is to be calculated from the 
date of the commencement of the} tenancy; 
and the tenancy referred to in Section 32-O 
(1) is a tenancy “created after the tillers’ 
day by a landlord” and not a tenancy re- 
cognized and declared by the tenancy autho- 
Tities de hors the landlord. The contention 
must be upheld. If the tenancy was ‘created’ 
by law only and not by the Jandlord, it can- 
not be said that it was ‘created’ by |the land- 
lord, until the landlord accepts the |statutorv 
tenancy or until hís contentions denying the 
Poney, are finally and conclusively overrul- 
ed. 





6. The finding in the earlier; proceed- 
ing that the tenants were cultivating since 
1959-60 was a finding which was arrived at 
after rejecting the contention of the| landlord 
that the petitioners were merely labourers 
working on the land. The landlord never ac- 
cepted the petitioners’ tenancy till the deci- 
sion of the Revenue Tribunal on the refer- 
ence by the Civil Court which became bind- 
ing on him. He even challenged the decision 
of the Revenue Tribunal in the High Court 
and the Supreme Court. It is only [after the 
decision of the Revenue Tribunal) became 
binding on the landlord that it can be said 
that he “created” the tenancy within the 
meaning of Section 32-0. Having, disputed 
the tenancy till the Revenue Tribunal decid- 
ed the dispute and even thereafter, he can 
never be permitted to blow hot and cold in 
the same breath and say that he had ‘creat- 
ed' in 1959-60 the tenancy within the mean- 
ing of Section 32-O or that the tenancy had 
commenced in 1959-60 for purposes of Sec- 
tion 32-O. The. Tahsildar, in the present 
case held that as the petitioners had made 
an application and given an intimation under 
Section 32-O of the Act within one year 
from the date of the mutation entry. showing 
them as the tenants, Section 32-O was com- 
plied with. Before even the Deputy Col- 
lector and the Revenue Tribunal decided that 
they were the tenants in the year 1967-68, it 
could not be said that there was any delay 
In giving intimation on their part to the Jand- 
lord as required under Section 32-O! The in- 
timation given by the tenants and the appli- 
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cations made by them were, therefore, with- 
in the period prescribed under Section 32-O 
(D and (1A). 


7. Mr. Parulekar, the learned coun- 
sel for the respondent, contended that the 
view that I am taking is contrary to the 


view of the Full Bench in: Vishnu Shanta- 
ram v. Smt. Indira Anant Patkar, 73 Bom 
LR 792 = (AIR 1972 Bom 207), the deci- 
sion of the Supreme Court in: S. C. Prashar 
v. Vasantsen Dwarkadas, AIR 1963 SC 
1356, which was a decision under the Income- 
tax Act and which laid down the law about 
the extension of time limit by Statute, and 
the decision of Malvankar J. in an unre- 
ported judgment in Special Civil Applica- 
tion No. 303 of 1968 (Bom). I do not find 
in the said Judgments any view contrary to 
the view that I have taken of the provisions 
of Section 32-O. It is, therefore, not neces- 
sary to discuss them. 

8. In the result, the petition succeeds. 
The order passed by the Revenue. Tribunal 
on October 22, 1971 and the order passed by 
the Deputy Collector on March 23. 1971 are 
set aside. 


9. As no other ground is alleged 
against the validity or propriety of the order 
of the Tahsildar and Agricultural Lands Tri- 
bunal, the order passed by the Tahsildar and 
Agricultural Lands Tribunal on November 
30, 1969 is restored, subject to the modifica- 
tion that the first instalment of Rs. 461/- 
should be paid, not as directed by the Tah- 
sildar on December 31, 1970, but in view 
of the passage of all this time, on or before 
December 31, 1972. 


10. Rule made absolute. 
11. No order as to costs. 
Appeal allowed. 
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Second Appeal No. 379 of 1964, Dj- 
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peal No. 55 of 1963. 

Index Nofe:— (A) Limitation Act ae 
Art. 142 — Suit based on fitle — Art. 142 
has no application — (X-Ref.:— Art. 144). 

Brief Note:— (A) The plaintiff had in- 
stituted a suit for declaration that the defen- 
dant was a tenant in the suit house but he 
failed to prove the allegation. He subsequent- 
ly filed a suit in 1961 for possession based on 
his title. The plaintiff had purchased the suit 
house in 1958 and was never in actual pos- 
session of the house. The defendant claimed 
to be in adverse possession for over 25 years. 
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In these circumstances it was held that Arti- 
cle 142 will not apply and the suit was not 
liable to be dismissed on the ground of limi- 
tation for neither the plaintiff nor the person 
from whom the house was purchased was in 
possession at any time 12 years next before 
the suit. The suit was governed by the resi- 
ey Art. 144. AIR 1970 All 289 (FB), Rel. 
(Paras 15, 18) 
Index Note :— (B) Limitation Act (1908); 
Art. 142 — Discontinuance in possession — 
It cannot be assumed, but it must either be 
admitted or proved. 


Brief Note:— (B) From the mere fact 
of failure to establish the allegation of ten- 
ancy it cannot be assumed that there was 
discontinuance of possession in a sense that 
the plaintiff had abandoned title and left the 
house to be possessed by the defendant. AIR 
1970 Ail 289 (FB), Rel. on. (Para 18) 


Index Note :— (C) Evidence Act (1872), 
Ss. 17, 21 — Admission made by a person in 
a suit that he was a tenant cán be used in 
subsequent suit to show that his possession 
was permissive. AIR 1966 SC 405, Rel. on. 

Brief Note :— (C) The finding in the pre- 
vious suit that the person was not a tenant 
makes no difference. (Para 21) 
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Abdulla v. Babaji Gangaji 15 


V, R. Manohar, for Appellants; K. G. 
Chendke and V. R. Deopujari, for Respon- 
dent. 


JUDGMENT :— This is a second appeal 
filed by the original plaintiffs against the 
judgment of the Second Extra Assistant Judge, 
Nagpur, in Civil Appeal No. 55 of 1963 dated 
19-2-1964, allowing the appeal filed by the 
original defendant and dismissing the suit filed 
by the plaintiffs. 

2. The plaintiffs filed a suit for pos- 
session of the suit house on the basis of title 
and also for recovery of Rs. 540/- on account 
of mesne profits for use and occupation of 
the said house by the defendant. It was 
contended by the plaintiff that the house 
bearing number 1326/0-3 situated in Circle 
No. 21, Balaji Mandir Road, Itwari, Nagpur, 
originally belonged to one Narayan Paikaji 
Gurao of Nagpur. After his death it was 
inherited by his wife Gaurabai. She sold 
this house to one Mannulal in the year 1925. 
Since then Mannulal cóntinued to be in pos- 
session of the said house in his own right and 
got the same constructed at his own costs in 
the year 1936. As it was thought necessary 
that Maina, sister of Narayan, should also 
give her consent to the said transfer such a 
consent deed was obtained on the 4th Octo- 
ber, 1925 by which she purported to give up 
her right in respect of the property. Mannu- 
lal continued in possession till 20-11-1958 on 
which date he sold the suit house to the pre- 
sent plaintiffs. At that time the defendant 
was in possession of the suit house either 
with the consent of Gaurabai or as her ten- 
ant. 'The plaintiffs after the purchase of the 
house filed an application before the Rent 
Controller for permission to terminate the ten- 
ancy of the defendant. After getting the 
necessary permission, the plaintiffs filed a suit 
in the Court of the Civil Judge, Senior Divi- 
sion, which was registered as Civil Suit 
No. 1014-A of 1959. This suit was dismissed 
on 25-6-1960. The question as to whether the 
defendant was a tenant of Mannulal or other- 
wise was the subject-matter of the decision 
of that suit. In that suit it was held that the 
plea of tenancy was not established. An ape 
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peal filed against the said decision of the 
Civil Judge, bearing Civil Appeal No. 128-A 


of 1960, was also dismissed. After the deci- 
sion in that appeal the present suit was fil- 
ed by the plaintiffs on the basis of their 
title, on 7th December, 1961. To the pre- 
sent suit the plaintiffs have contended that 
the defendant was in possession ever before 
his vendor's zale-deed of the year 1925 and 
at any rate from 1942. It was thereafter 
contended that the defendant had paid the 
rent to Mannulal upto the end of June 1958 
and also for July, 1958. A reference was 
also made to a declaration given | by the de- 
fendant to the Nagpur Municipal Corpora- 
tion to the effect that hc was the tenant of 
the house and this given ' 
on 27-4-1952, 


3, The defendant denied hu title of 
the plaintiffs. He contended that there was 
no relationship of the landlords |and tenant 
between the plaintiffs and himself. Though 
the defence of limitation was not take in 
specific terms, it was stated that the defen- 
dant and his father have been continuously 
in possession of the premises since before 25 
years of the date of the suit. In effect, there- 
fore, right on the basis of adverse possession 
was claimed. "This was also construed to be 
a plea on the ground of limitation. 


4. The trial Court after framing 
necessary issues came to the conclusion that 
the plaintiffs have proved their title tc the 
suit house, and therefore, decreed the claim 
of the plaintifs. 

5. Against this judgment|and decree 
an appeal was filed which was heard and de- 
cided by the Second Extra Assistant Judge, 
Nagpur, in his judgment referred to above. 
The learned Second Extra Assistant Judge 
held that the present suit filed by the plain- 
tiff is governed by Article 142 of the Limi- 
tation Act, 1908 and that neither the plaia- 
tiffs nor Mannulal were in possessioa of the 
suit house at any time 12 years next before 
the suit, and therefore, the suit Was barred 
by limitation. In this view of the matter, 
the appeal was allowed and the plaintiffs? 
suit was directed to be dismisséd. Against 
this judgment the present second [appea? has 
been filed by the original plaintiffs. 

6. Shri V. R. Manohar, who appears 
for the appellants plaintiffs beforé me, con- 
tended that the learned Judge of the first 
appellate Court committed an error of law 
in holding that the present suit was governed 
by Article 142 of the Indian Limitation Act, 
1908. According to Shri Manoh.: sr, the sui 
was not for possession of immovable pro- 
perty on the ground that the plaintiffs have 
been dispossessed or their possession has been 
discontinued at any time. Thelsuit is a 
pure and simple suit for possession based 
on title. In the suit neither dispossession or 
discontinuance of possession was ever alleg- 
ed. In this view of th» matter,| the judg- 
ment of the learned Judge of the first appel- 
late Ccurt ic illegal. 





declaration was 
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7. On the other hand, it was con- 
tended by Shri K. G. Chendke, who appears 
for the respondent-defendant before mes, that 
the allegations in the plaint if properly cons- 
trued clearly amount to saying that the ten- 
ant repudiated the title of the plaintifis in 
the previous suit and a finding was given 
that the plaintiffs have failed to prove the 
relationship of landlords and tenant between 
the plaintifis and the defendant. Therefore, 
from the plaint it is quite clear that it is a 
case of discontinuance. As an allegation 
was made by the plaintiffs that-the defendant 
was a tenant and they have failed to prove 
the same it will have to be held that the 
discontinuance of possession took place on 
the very day on which the defendant is al- 
leged to have been inducted in the suit 
house, Shri Chendke further contended that 

(Contd. on Col. 2) 


— ——— 








Description of suit. 


142, For vossession of immoveable 
property when the plaintiff. 
while in possession of the pro- ' 
perty. has been dispossessed 

‘or has discontinued the pos- 
session. 
' 444. For possession of immoveable 
property or any interest 
therein noi hereby otherwise 
specially provided for. 




















`S, Jn support of bis contentions Shri 
Manohar relied upon the various decisions 
of the Supreme Court anc other High Courts. 
He brought to my notice a decision of the 
Supreme Court in Mt. Merti Dasadhin v. 
Mohammad Mir Khan. AIR 1965 SC 875 
and particularly observations made in para 10 
of the judgment whicb reads as under: 


“Construing the plaint as a whole, it is 
clear that the plaintiff never alleged dispos- 
session or being out of possession. He assert- 
ed ownership of the suit land and claimed 
that he was in possession, Section 144, Cri- 
minal P. C, proceedings seemed to have 
cast a doubt on his title and he accardingly 
brought a suit for a declaration. It is true 
that in the alternative he prayed for a de- 
cree for possession and mesne profits. He 
was careful even in this alternative prayer 
to say that he could only be deemed to be 
dispossessed by Section 144 proceedings. The 
defendants did not deny the title of the 
plaintiff to the suit and but asserted that 
they had been settled and acquired occu- 
pancy rights. On these facts it seems to us 
that it is Article 144 and not Article 142 
that applied.” 

Another decision to which a reference was 
made by Shri Manohar is reported in Kassar 
Singh v. Balvant Singh, AIR 1967 SC 487. 
He drew my attention to the observations in 
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Ex. 34, which is said to be a declaration 
given by the defendant before the Munici- 
pal Corporation to the effect that he was 
a tenant of the premises, is not admissible 
in evidence, because in the prior suit it was 
held.that the present defendant was not prov- 
ed to be the tenant of the plaintiffs. No evi- 
dence to contradict the said finding given in 
the previous suit can be admitted even for 
collateral purposes, nor any finding which 
will go contrary to the finding recorded in 
fhe previous suit can be given in the present 
suit. In view of this matter according to 
Shri Chendke, the judgment of the first ap- 
pellate Court is in accordance with law. 


8. For appreciating the controversy : 


‘involved in this appeal it is necessary to re- 


produce Articles 142 and 144 of the Indian 
Limitation Act, 1908, which are as under: 




















Period of Time from which 

limitation period begins to 
run. 

Twelve The date of the dis- 

years possession or discon- 

: . tinuance 

Twelve ‘When the posses- 

years -sion of the defen- 
dant becomes ad- 
'verse to the plain- 
tiff, 


para 16 of the judgment which are to the 
following effect: 

"Voss AS originally the possession of 

the appellant and the other defendant was 
clearly permissive, there can be no question 
of the application of Article 142 in the pre- 
sent case and the appellant could only suc- 
ceed if he could prove adverse possession 
under Anicle 144 for over 12 years. The 
decision of the High Court on the question 
of limitation is correct." 
Mr. Manohar also relied upon a decision of 
the Supreme Court in Shivagonda v. Rudra- 
gonda, AIR 1970 SC 453 and particularly 
on the observations made by the Supreme 
Court in para 5 of the judgment, namely: 

"Article 142 has no application because 
the suit is not against the defendant on the 
ground that he has becn dispossessed by him 
but against a person who is not entitled to 
possession. The defendant did not dispossess 
the plaintiff, and as such Article 142 is not 
applicable at all" 

Mr. Manohar has further contended that as 
to whether Article 142 or Article 144 of the 
Limitation Act will apply to the facts of the 
case wii have to be. decided on the basis of 
the averments made in the- plaint. In this 
particular case no averments regarding pos- 
session or. dispossession or discontinuance of 
possession have been made at all. In these 
circumstances the present suit is not at all 
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governed by Article 142, He further contend- 
ed that the terms “dispossession” or “discon- 
tinuance" of possession only mean a loss of 
possession which can be referred to somebody 
going into possession and driving another 
out of possession, The dispossession and 
discontinuance of possession contemplated by 
this Article is a physical one and not 
notional. In this particular case no such al- 
legation has been made in the plaint, and 
therefore, the learned Judge was not right 
in coming to the conclusion that Article 142 
of the Limitation Act will apply to such a 
suit. On the contrary the residue Article, 
namely, Article 144 of the Limitation Act 
will be apnlicable to the present suit. 

10. In para 15 of the written-state- 
ment the defendant raised a plea of adverse 
possession. Therefore, the burden was upon 
the defendant to prove the same and since 
he has failed to prove his adverse possession 
the plaintiffs are entitled — to a decree. He 
has further contended that only because the 
plaintiffs have alleged that the defendant was 
their tenant and he has failed to prove the 
same it cannot be said that there was dis- 
continuance of possession. For this proposi- 
tion he relied upon the following cases: 

(1) Meherban Lalli v. Yusufkhan Kallu, 
AIR 1939 Nag 7; 

(2) Sulaiman v. Dawood Khan Sahib, 
AIR 1935 Mad 754; 


(3) Mt. Maluk Zadi v. Mt. Anwar Sul- 
tan. AIR 1950 Pesh 31; and 

(4) Qadir Bux v. Ramchand, AIR 1970 
All 289, 
The case reported in AIR 1970 Ail 289 of 
the Allahabad High Court (cit. supra) is a 
Full Bench decision in which the resume of 
the law on the subject has been taken. In 
paras 10 and 11 of the said judgment it is 
Observed by the Allahabad High Court as 
under: 


*10. There js obviously some distinction 
between the mere dispossession or discontinu- 
ance of the possession of the plaintiff and 
the adverse possession of the defendant. Ordi- 
narily an owner of property is presumed to 


be in possession of it and such presumption: 


is in his favour where there is nothing to 
the contrary. It would, therefore, follow that 
an owner of property starts with the presump- 
tion in his favour that he is in possession of 
his property, but where the plaintiff himself 
admits or it is proved that he has been dis- 
possessed by the defendant and, therefore, is 
no longer in the proprietary possession of the 
property in suit, at the time of the institu- 
tion of the suit, the Court cannot start with 
the presumption in his favour that the pos- 
session of the property was with him. 

11. No doubt in many cases the 
distinction is very fine and the line of de- 
marcation between dispossession and adverse 
possession is thin but the question in each 
case is one of burden of proof and it is 
incumbent on the plaintiff when he has been 
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dispossessed or had discontinued |his posses- 
sion to establish the date of dispassession or 
discontinuance of possession and td show that 
it was within twelve years of the institution 
of the suit (vide Article 142 of the First 
Schedule to the Limitation Act).” 


In Para 30 of the said judgment the Allahabad 
High Court further observed as follows: 


“30. The main point for consideration is 
whether in such circumstances it ¢an be said 
that the plaintiff had been dispossessed or 
had discontinued his possession | within the 
meaning of Article 142 of the First Schedule 
to the Indian Limitation Act. The term “dis- 
possession” applies when a person comes in 
and drives out others from the possession. It 
imports ouster: a driving out of| possession 
against the will of the person in actual posses- 
sion. This driving out cannot be said to have 
oceurred when according to the case of the 
plaintiff the transfer of possession was 
voluntary, that is to say, not against the will 
of the person in possession but in laecordance 
with his wishes and active consent. The 
term “discontinuance” implies a voluntary act 
and abandonment of possession followed by 
the actual possession cf another. | It implies 
that the person discontinuing has given up 
the land and left it to be possessed by any- 
one choosing to come in. There must be an 
intention to abandon title before! there can 
be said to be a discontinuance in| possession, 
but this cannot be assumed. It! must be 
either admitted or proved. | 


So strong in fact is the position of the 
rightful owner that even when he had been 
dispossessed by a trespasser and that trespasser 
abandons possession either voluntarily or by 
his major for howsoever short a time before 
he has actually perfected his title | by twelve 
years’ adverse possession the possession of the 
true owner is deemed to have revived and he 
gets a fresh starting point of limitation vide 
Gurbinder Singh v. Lalsingh, AIR 1965 SC 
1553. Wrongful possession cannot be as- 
sumed against the true owner when according 
to the facts diselosed by him he himself had 
voluntarily handed over possession and was 
not deprived of it by the other side.” 
Thereafter the Full Bench answered the ques- 
tion referred to them in the following terms: 

"Our answer to the question referred to 
the Full Bench is as follows:— — ' 


If a plaintiff claims possession against a 
defendant alleging him to be his tenant and 
fails to prove the tenancy set up by him, 
Article 142 of the First Schedule to the 
Indian Limitation Act, 1908, will not apply 
and tbe only Article that can apply is Arti- 
cle 144 of the First Schedule to the Limita- 
tion Act." : 


i 
_ ib On the other hand, Shri Chendke 
relies upon the following decisións of the 
various High Courts, namely,: 
(1) Gangoobai v. Soni, 1942 Nag LJ 99; 
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. Q) Official Receiver of East Godavari at 
Rajahmundry v. Chava Govindaraju. AIR 
1940 Mad 798; 


(3) Beharilal v. Narain Das, ATR 1935 
Lah 475 (FB); 

(4) Premeswar Das v. Madhab Chandra 
Das, AIR 1950 Assam 55; 

(5) Venkiteswara Iyer 
AIR 1957 Trav Co 223; 

(6) Lingamma v. Putte Gowda, AIR 1963 
Mys 1 (FB); and 

(7) Adhikarimayum v. Heikrujam Tombi 

Singh, AIR 1973 Gauhati 38. 
Shri Chendke has strenuously relied upon a 
Full Bench decision of the Mysore High 
Court in Lingamma’s case (cit supra) and 
particularly the observations made Sy the 
Mysore High Court in paras 3, 10 and 11 
of the judgment which are as under: 

“(3) Before proceeding to examine the 
decisions on the subject, we shall first go to 
the language used in Article 142. Article 142 
speaks of suits for possession of immovable 
property when the plaintiff while in posses- 
sion of the property, has been either dispos- 
sessed or has discontinued his possession. 
Article 144 is a residuary Article. It relates 
to suits for possession of immovable property 
or any interest therein not otherwise specifi- 
cally provided in the "Act". It is quite clear, 
nor is it disputed, that Article 144 can only 
apply to cases which are not governed by 
any other article in the "Act". In' the pre- 
sent case the controversy centres round Arti- 
cles 142 and 144. No other Article is rele- 
vant for our purpose. Therefore, we have 
to first see whether the question formulated 
could be reasonably brought within the am- 
bit of Article 142. 

In a case where dispossession or discon- 
tinuance of possession is either admitted or 
proved, there is no difficulty. But difficulty 
arises where no specific evidence is available 
about dispossession of the true owner or his 
discontinuing his possession. What then is 
the position? In the absence of evidence to 
the contrary, the true owner of the property 
must be deemed to have been in possession 
of the property. The dictum possess:on fol- 
lows title is well known and well recognised 
by Courts. Therefore, when a person esta- 
blishes his title to the property, law pre- 
sumes that either he or his predecessor-in- 
title was deemed to have been in pcssession 
of the property, at some point of time. If 
the plaintiff either admits or it is proved 
that he was not in possession of the suit pro- 
perty at the time of the institution of the 
suit, then necessarily he must have either 
been dispossessed or he must have discon- 
tinued his possession at some point of time 
prior to the suit. “Dispossession” occurs 
when the possession of the true cwner is 
taken away by a third party. “Discontinu- 
ance" of possession relates to a case where 
a true owner consciously gives up his posses- 
sion and some third party gets into posses- 
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sion. For the reasons mentioned already, 
every suit for possession based on title at- 
tracts to itself the mischief of Article 142. 
If a person having title to the property sues 
for possession of the suit property on the 
allegation that the defendant was his tenant 
but fails to establish the tenancy pleaded, 
then it follows that he must have either been 
dispossessed or that he had discontinued his 
possession prior to suit. Where a plaintiff 
pleads permissive possession and the defen- 
dant admits his possession but denies that 
he is in permissive possession (in either cause 
the defendant's possession being admitted) if 
the plaintiff fails to establish his case, then 
it follows that the defendant's possession was 
without the consent of the plaintiff. From 
the time the defendant holds the property 
without the consent of the plaintiff. then the 
plaintiff must be deemed to have been dis- 
possessed. In such a case, law requires the 
plaintiff to establish that he was in posses- 
sion of the suit property within 12 years 
from the date of the suit. Otherwise, his 
rights get barred under Article 142. 

(10) Now coming to question No. 3, the 
general principles enunciated earlier apply 
with equal force to this question as weil. 
Further, several Courts have taken the view 
that when the plaintiff’s allegation that the 
defendant was in permissive possession of 
the suit property is not established, the alle- 
gation in question amounts to an admission 
of discontinuance of plaintiff’s possession and 
therefore, his case falls under Article 142. 
See AIR 1946 All 389 and (1951) 29 Mys 
LJ 141. This appears to be the correct view 
both in principle and on authority. 

{11) In the result, our decision on ques- 
tion No. 1 is that the plaintiff has to prove 
not only his title to the suit property but 
also his possession of the same within twelve 
years of the suit; on question No. 2 we 
hold that the relevant Article is Article. 142 
of the “Act”; and on question No. 3 we 
hold that the plaintiff. who seeks to eject 
persons from immovable property claimed 
by him, on the ground that although they 
entered into such property as tenants, were 
in wrongful possession thereof but fails to 
prove his allegations has to establish bis 
possession within 12 years of the suit." 

12. Thus there are conflicting views 
on this subject and it has to be decided as 
to which of the view should be preferred in 
this behalf. The Mysore High Court bas 
relied upon the decision of the Madras High 
Court reported in AIR 1940 Mad 798 ‘cit. 
supra) The said decision of the Madras 
High Court has also been referred to by 
the Supreme Court, AIR 1965 SC 875. Ihe 
Supreme Court has also referred to another 
decision of the Lahore High Court in AIR 
1935 Lah 475 (cit. supra) on which Shri 
Chendke relies. 

13. The Supreme Court in Mt. Murti 
Dusadhin's case, AIR 1965 SC 875 in paras 7 
and 8 of its judgment has observed as under: 
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“(7) The learned counsel for the appel- 
lant urged that in an action in ejectment, one 
of the things that the plaintiff must prove is 
his title to immediate possession. This is true 
and these is no dispute, about this proposi- 
tion. He further urges that where the plain- 


tiff does not admit tenancy, although the 
defeadant alleges tenancy, he must show 
possession within 12 years of the suit. Fie 


Says that the defendants have admitted title 
of the plaintiff but not possession. To sup- 
pori his proposition. the learned counsel for 
fhe appellant, apart from Patna cases whicb 
have been overruled by the Full Bench re- 
lied on the Official Receiver of East Goda- 
vari v. Chava Govinda Raju, ILR (1940) Mad 
953 — (AIK 1940 Mad 798 (FB) and ILR 
16 Lah 443 = (AIR 1935 Lah 475 (FB). 
In the Madras case, 
was obstructed by a person who claimed it 
as his own ancestral property. The auction 
purchaser sued for declaration and injunc- 
tion. The facts are quite different and in 
none of the cases discussed by the learned 
Chief Justice in his judgment a defendant 
had claimed possession under the plaintiff 
but had asserted right by adverse possession. 

(8) In ILR 16 Lah 443 — (AIR 1935 
Lah 475 (FB)) the facts as stated in the 
head-note were these: 

“The plaintiffs instituted a suit for pos- 
session of a house against N. B. and N. D., 
alleging that in 1927 they had rented the 
house to N. B. who had sublet it to the 
defendant N. D. The plaintiffs stated in the 
plaint that they were the owners of the house 
and that they had instituted a suit previously 
for recovery of rent against both the defen- 
dants, but N. D. had asserted his own title 
to the property and the suit had beea dis- 
missed against him, but had been decreed 
against N. B." 

The High Court held that the plaintiffs 
clearly pleaded possession . and dispossession, 
ie. possession through their tenant N. B. and 
dispossession by'the latter's sub-tenant N. D., 
when he set up a title of his own. This case 
is again distinguishable for the sub-tenant 
had clearly asserted his own title and denied 
that of the plaintiff." 

14. It is no doubt true that the 
Mysore decision has not been referred to by 
the Allahabad High Court in AIR 1970 Alt 
289 (cit. supra) which is also a Fuli Bench 
decision. But. in my opinion, the view taken 
by the Allahabad High Court in AIR 1970 
All 289 (FB) lays down the correct law on 
the subject. 


15. In Nare  Süindu v. Krishna 
Shindu, AIR 1938 Bom 210, this Court had 
an occasion to deal with this aspect of the 
matter. In this context it is observed by this 


. Court as under: 


“The first question whicff arises iu this 
case is, whether the suit falls within Arti- 
cle 142 or Art. 144, Limitation Act. It is clear 
that these two Articles apply to two different 
sets of circumstances. Article 142, on the 
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face of it, is restricted to a suit based on the 
plaintiffs prior possession lost by disposses- 
sion, and is order to bring the|suit within 
Article 142, the plaintiff must allege that he 
was oripinaily in possession of the property 
which is the subject-matter of the sit. aad 
that he has been díspossesser by, ihe defen- 
dant. In other words, he must prove that he 
was dispossessca within 12 years.| The whole 
question under Art. 142 is, whether more than 
12 years have elapsed since the plaintiff was 
dispossessed; and if the plaintiff fails to prove 
that the onus obviously being upon him—tLe 
defendant is not called upon tel set up his 
adverse possession. Article i42, makes nc 
reference to the defendant ot :c| his posses- 
sion. That is done in Article |144. Arti- 
cle 144 is a residuary Article, and only ap- 
plies if no other Articie is applicable. The 
Article, in my opinion, applies ' only when 
there is no allegation in the plaint that the 





.plaintiff has been in possession and has been 


dispossessed. It applies when the! suis is bas- 
ed on the ground that the plaintiff is the 
owner of the property and the defendan: is 
right tc remaiz in 
possession. This distinction has been well 
put by Telang J. in (1890) ILR 14 Bom 458; 
Faki Abdulla v. Babaji  Gangaji at p. 462 
and has been accepted not only by this Court 
but by all other High Courts ir this 
Country." 

The very basis of a suit under |Article 142 
of the Limitation Act is the prior posses- 
sion of a party and his subsequent dispos- 
session or discontinuance of possession. If the 
suit is merely based on title, then obviously 
Article 142 of the Indian Limitation Act 
will not apply to such a suit. To the same 
effect are the observations of the Supreme 
Court in AIR 1965 SC 1553. | whereir in 
para 6 of the judgment it is observed: 


"In order that Article  142|is attracted 
the plaintif must initially have been ix pos- 
session of the property and should have ‘been 
dispossessed by the defendant or someone 
through whom the defendants claim or alter- 
natively the plaintiff shov?d havel, discontinu- 
ed possession.” 
In the present case such allegation: have not 
been made in the plaint. Only because on a 
previous occasion the plaintiffs had alleged 
that the defendant was their tenant and they 
had failed to prove the same, it cannot be 
assumed that there was discontinuance of 
their possession from their mere! failure to 
prove their allegation of tenancy| Further ir 
the present case it cannot be said thet the 
allegations of lease made by the plaintiffs 
were found to be false. In the previous pro- 
ceedings the plaintiffs had only failed to 
prove the same. Thereafter the present suit 
was filed by them on tbe basis of theie title 
against the defendant, who was not entitled 
to remain in possession of the house. In 
these circumstances, in my opinion, tc the 
present suit Article 142 of the Indian Limi- 
tation Act will not apply. Once|it is held 
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[that Article 142 will not apply to the instant 
‘suit, the only other Article which could 
apply to such a suit is Article 144 of the 
‘Limitation Act. 


16. This aspect can be considered 
from another point of view. It is one of the 
principles of interpretation of Statute that 
the subsequent legislation can be looked at in 
order to see as to what could be the proper 
construction to be put upon an earlier Act 
where the earlier Act is ambiguous or the 
wording used therein has resulted in creating 
confusion. If both the laws are on the same 
subject and if the provisions of the earlier 
Act which are said to be construed are open 
to diverse meaning, then the subsequent Act 
can usefully be referred to for the interpre- 
tation’ of the earlier legislation. A reference 
to this principle is made at page 147 of 
Craies on Statute Law and it is observed: 


“In Cape Brandy Syndicate v. I. R. C., 
(1921). 2 KB 403 at p. 414, Lord Sterndale 
M. R. said: 

“I think it is clearly established in Att. 
Gen. v. Clarkson, 1900-1 QB 156 (supra), 
that subsequent legislation may be looked to 
in order to see what is the proper 
construction to be put upon an earlier 
Act where that earlier Act is ambigu- 
ous. I quite agree that subsequent legisla- 
tion if it proceeded on an erroneous construc- 
tion of previous legislation cannot alter that 
previous legislation, but if there be any am- 
biguity in the earlier legislation, then the 
subsequent legislation may fix the proper 
interpretation which is to be put upon the 
earlier. “This”, said Lord Buckmaster in Or- 
mond Investment Co. v. Betts, (1928) AC 143 
at p. 156 “is, in my opinion, an accurate 

(Contd. on col. 2.) 


Description of suit 


€— 


. 64. For possession of immove- z 
able property based on pre- 
vious possession and not or 
title. when the plaintiff 
while in possession of the | 
property has been dis- 
possessed. 








The new Article covers the suit for posses- 
sion of immovable property which is based 
on previous possession only and not on title 
when the plaintiff while in possession of the 
property has been dispossessed. 


18. What were the aims and objects 
behind the enactment of this new Article 64 
has been explained in the Notes of Clauses 
attached to the Bill of the Act wherein it 
is stated as under: 


"The aim behind the enactment has been 
thus explained. Articles 142 and 144 of the 
Existing Act have given rise to a good deal 
of confusion with respect to the suits for 
possession by owners of the property. Arti- 
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expression of the law, if by 'any ambiguity" 
is meant a phrase fairly and equally open to 
divers meanings". In the same case Lord 
Atkinson said: “Sargant L. J. scems to hold 
that a legislative interpretation of the statute 
of 1918 is to be found in this Section 26 
of the Act of 1924 and thercfore the case 
comes within a well-recognised principle dcal- 
ing with the construction of statutes, namely 
that where the interpretation of a statute is 
obscure or ambiguous or readily capable of 
more than one interpretation, light may be 
threwn upon the true view to be taken of it 
by the aim and provisions of a subsequent 
statute.” . 

Maxwell on Interpretation of Statutes has also 
referred to the same principle, namely, “not 
only may the later Act be construed by the 
light of the earlier, but it sometimes fur- 
nishes a legislative interpretation of the 
earlier”. Thereafter it is observed that “subse- 
quent legislation on the subject may be look- 
ed into in order to see what is the proper 
construction to be put upon an earlier Act." 
A reference to this principle has also been 
made by the Full Bench of Allahabad High 
Court in a case reported in Sher Khan v. 
State, AIR 1958 All 733 wherein if is ob- 
served: 


"Subsequent legislation on the same 
subject may be looked to in order to see 
the proper construction to be put upon an 
earlier Act where that earlier Act is ambi- 
guous.” 


17. The later legislation on the sub- 
ject is the Limitation Act of 1963. Articles 64 
and 65 are tke Articles which have been 
enacted in place of Articles 142 and 144 res- 
pecively of the original Act of 1908. The 
new Article 64 reads as under:— 


Period of Time from which 

Limitation period begins to run. 
Tweleve - The date of dis- 
years 3 possession, 





cle 64 as proposed replaces Article 142, but 
it restricted to the suit based on possessory 
title so that an owner of the property does 
not lose unless the defendant in possession 
is able to prove adverse possession." 


In my opinion, therefore, Article 64 of the 
Limitation Act, 1963 throws considerable 
light upon the meaning and the expression 
used in Article 142 of the Limitation Act, 
19C8 and a suit based on title will not be 
covered by thé said Article. Even otherwise 
the term ‘discontinuance’ used .in the said 
Article will imply a voluntary act and aban- 
donment of possession followed by the actual 


possession of another. It necessarily implies 
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that a person who has discontinued the pos- 
session has given up the property and has 
left it to be possessed by anyone who chooses 
to come in. For this there must be an in- 
tention to abandon title before there can be 
said to be discontinuance in possession. Such 
a discontinuance cannot be assumed, but it 
must either be admitted or proved. In this 
particular case it is neither admitted nor it 
is proved. But the argument of Shri Chend- 
ke is that it should be assumed from the 
fact that the plaintiffs have failed to prove 
the allegations of tenancy. In my opinion, 
from the mere fact of failure of the plaintiff 
to prove the allegation of tenancy it cannot 
be assumed that there was discontinuance of 
possession in a sense that the plaintiffs had 
intention to abandon their title and had given 
up the house property or had left it to be 
possessed by the defendant. 


19. As an alternate argument Shri 
Manohar had also relied upon Ex. 54 a de- 
claration made by the defendant before the 
Municipal Corporation authority to the effect 
that he is living in the said house as a ten- 
ant on rent at Rs. 5/- per month. The date 
of this declaration is 26-4-1952, Ex. 54 is 
fhe certified copy of the declaration given 
by the defendant to the Nagpur Municipal 
Corporation. As observed by the trial Court 
-in para 13 of its judgment it has been duly 
proved by the Assessment Inspector Madhu- 
kar (P. W. 4). The contents of this declara- 
tion are admissible in evidence though its 
original is not brought because the original 
js reported to be lost. Shri Manohar was 
relying upon this declaration not for the pur- 
pose of establishing the relationship of land- 
lord and tenant between the plaintiffs and 
the defendant. but as an admission of the 
defendant to prove that the defendant was 
in permissive possession of the house pro- 
perty. It was further contended by Shri 
Manohar that even if it is beld that Art. 142 
of the Limitation Act applies to the present 
case this declaration clearly establishes the 
fact that till 1952 the defendant was admit- 
ting that he was in the permissive posses- 
sion of the property, and therefore. a ques- 
tion of discontinuance of possession will not 
arise till that date. If the date of the de- 
claration is taken to be the starting point of 
limitation, then according to Shri Manohar, 
the suit filed by the plaintiffs was within limi- 
tation. 


20. .In my opinion, there is consider- 
able force in this contention of Shri Mano- 
har. Shri Chendke has objected to the ad- 
missibility of Ex. 54 the declaration on the 
ground that it is a piece of evidence which. 
will contradict the findings given in the previ- 
ous suit wherein it was held that the plain- 
tiffs have failed to prove that the defendant 
was their tenant. It is further submitted by 
Shri Chendke that no evidence to contradict 
that finding can be tendered even for a colla- 
teral purpose. 
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21. In my opinion it is nc: correct to; 
say that Ex. 54 the declaration given by the 
Gefendant cannot be used for any purpose. 
The plaintiffs in this suit are not claiming 
any finding in this behaif. This admission 
incorporated in Ex. 54, the declaration given 
by the defendant is being relied upoa by the 
plaintifis to show that the defendant was in 
permissive possession of fne property. As 
held by the Supreme Court in Bharat Singt 
v. Mst. Bhagirathi, AIR 1966 SC 405 the 
admissions duly proved are admissible in 
evidence. In the present case the said ad- 
mission has been duly proved and the evi- 
dence in this behalf adduced by the plain- 
tiffs has been rightly accepted by the trial 
Court. 'This being the position, in my opin- 
ion, it will have to be held that till the date 
of this declaration in the year 1952, the de- 
fendant himself had admitted that he was in 
the permissive possession of the|suit house. 
Therefore, even if discontinuance, of posses- 
sion is assumed, it will be after) that date 
only and on this count also suit will be with- 


in limitation even under Article |142 of the 
Limitation Act, 1908. 
22. In the view which Ij|have taken 


it is quite clear that it is the Article 144 of 
the Limitation Act, 1908 which will apply to 
the present case. In para 15 of the written 
statement the defendant had alleged that he 
is in possession of the suit house|in his own 
right as an owner thereof exclusively without 
interruption by Gaurabai and Miina, peace- 
fully and adversely to them all. However. at 
the appellate stage, as observed by the learn- 
ed Judge in para 9 of his judgment, it was 
conceded before him that if Article 144 were 
to apply to this suit, then the defendant has 
no case. No issue was also framed with re- 
gard to the plea of adverse possession of the 
defendant. However, it was contended by 
Shri Chendke that the defendant should be 
given a fresh opportunity to prove his case 
of adverse possession and for this purpose 
the suit should be remanded back to the 
trial Court for a fresh trial. 


23. In my opinion it will| not be in 
the interest of justice to allow thé defendant 
a fresh opportunity in this behalf. The de- 
fendant had an ample opportunity to prove 
his case. As mentioned in para 9 of the 
appellate judgment it was conceded before 
the learned Judge that if Article 144 were 
to apply to this suit, then the defendant has 
It is further clear from Ex. 54, 
the declaration given by the defendant, be- 
fore the Municipal Corporation, that he was 
in permissive possession of the house till then 
and therefore no useful purpose will be serv- 
ed by remanding the case. Having regard tc 
the facts and circumstances of the case and 
for the reasons stated hereinbefore it is not 
possible for me to accept the request made 
by Shri Chendke in this behalf. |, 


24. In the view which I have taken 
therefore, the appeal filed by the plaintii. 
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is allowed. - The judgment and decree passed 
by the Second Extra Assistant Judge in Civil 
Appeal No. 55 of 1963 decided on 19-2-1964 
is set aside and the judgment and decree 
passed by the Sixth Joint Civil Judge, Junior 
Division Nagpur dt. 11-1-1963 in Regular Civil 
Suit No. 838 of 1961 is restored. In view of 
this the  cross-objection is dismissed. How- 
ever, in the circumstances of the case there 
wil be no order as to costs. Leave to file 
LPA orally prayed for refused. 

Order accordingly. 


AIR 1974 BOMBAY 20 (V 61 C 5) 
MASODKAR. J. 

Pandurang Sakharam, Petitioner v. 
The Maharashtra Revenue Tribunal, Nag- 
pur and others, Respondents. 

Special Civil Appln. No. 902 of 1968, 
D/- 1-12-1972. from order passed by 
.Y. G. Shirke, member. Maharashtra Re- 
venue Tribunal, Nagpur. D/- 26-7-1967. 


Index Note:— (A) Civil P, C. (1908), 


S. 11— Res iudicata — Judgment declar-. 


ing former decision on Jaw as errone- 
ous — Earlier Order, in same proceed- 
ing, based op erroneous decision — Not 
res judicata, 


Brief Note:— (A) Whenever the law 
is changed or an error in its interpre- 
tation has been declared by Court in the 
same or subsequent proceedings the 
prior erroneous decision unrelated to 
facts of the case but dependent only on 
interpretation of law cannot constitute 
res judicata at subsequent stage even in 
the same proceeding. 


An interpretation of Section 38 (7) 
of the Bombay -Tenancy and Agricui- 
tural Lands Act, 1958, which was made 
in the earlier High Court decision (AIR 
1966 Bom 194) was merely alluded to 
and the case was remanded by the High 
Court When the matter. came up before 
it again by way of writ petition. the 
-said decision was already overruled by 
Full Bench decision in AIR 1970 Bom 
232 (FB). 


Held; the earlier remand order could 
mot be treated as res judicata for the 
purpose of the present writ petition be- 
cause the order of remand was unrelated 
to facts of the case and was only made 
because of the erroneous view of tena- 
bility of application by virtue of  Sec- 
tion 38 (7) as expressed in the overruled 
decision. Therefore. since the tenant 
was covered under Section 38 (7) appli- 
cation to evict him was not maintain- 
able as declared by the Full Bench case 
referred to above. 

(Paras 13, 14.15. 19) 
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Pandurang v. M. R. T.. Nagpur 
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Cases Referred: Chronological Paras 
(1972) Spl. Civil Appln. No. 698 o 
1970, D/- 30-3-1972 (Bom) Bh 
wan Singh v. Sitabai 10 
(1972) Spl. Civil Applns, Nos. 943 
and 944 of 1970, D/- 5-4-1972 
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1871) 3 PC 465 = 17 ER 120, 
Rodger v, Comptoir D. Escompte 
De Paris : 
S. A. Jaiswal, for Petitioner; L. K. 
Shamborkar, for Respondent No. 4. 


ORDER:— The facts leading to 
fhe present petition are no more in dis- 
pute, The petitioner Pandurang is a 
protected lessee of the fields, survey 
Nos. 28/2, 24/4 and 15/6 area 22 acres, of 
village Sawargaon  Dukre, situate in 
District Buldana. The respondent No. 4 
Yadaosao is the landholder of the said 
land. The present proceedings came to 
be initiated by respondent No. 4 under 
the provisions of Section 36 (2) read 
with Section 38 of the Bombay Tenancy 
and Agricultural Lands Act, 1958, here- 
dnafter called the Act, for possession of 
. the land from his tenant Pandurang. 


2. The respondent No. 4 acquir- 
2d right to these fields by a registered 
deed ofpartition which isevidenced by a 


document of December 17, 1958. The 
tenancy of Pandurang is protected and 


dates back to a period prior to the date 


of partition, iie. December 17, 1958. 
These being the facts the respondent 
No, 4 who is the tenure-holder having 


acquired by partition this land after ist 
day of August 1953 and the protected 
lease in favour of the petitioner Pandu- 
rang being prior to the date of the said 
partition, had no locus standi to make 
an application in view of the bar of 
sub-section (7) of Section 38 of the Act. 
No Court therefore under the Act could 
proceed to grant relief to him. 


3. However, the litigation be- 
tween the parties is pending for it had 
its own chequered course. Initially by 
an order dated October 22, 1963, the 
Naib Tahsildar held that the respondent 
No, 4 was entitled for possession of the 
suit land as per provisions of Section 
38 (4) (a) proviso, of the Act. In the 
appeal which was disposed of on April 


13, 1964, the Deputy Collector with 
tenancy appellate powers affirmed that 
finding directing that respondent No, 4 


Yadaorao, should be placed in possession 
Of half the suit land under Section 38 
of the Act. The matter was taken by 
the tenant to Maharashtra Revenue Tri- 
bunal and by an order dated February 
23, 1965. that Tribunal held that the 
application itself was not tenable in view 
of the provisions of Section 38 (7) of 
the Act and adjudged that the applica- 
tion was suntenable, 


4. Respondent No. 4 moved a 
petition under Article 227 of the Con- 
stitution being Special Civil Applieation 
No. 407 of 1965 in this Court. It ap- 
pears that when that case came up for 
hearing on April 5. 1966, a decision in- 
ferpreting Section 38 (7) was rendered 
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by this Court in some other petition 
which is now reported in  Salubai v. 
Chandu (1966 Mah LJ 289) = (AIR 1966 
Bom 194) Following that decision this 
Court allowed the writ petition and ie- 
manded the matter for finding out the 
other conditions contemplated by the 
provisions of Section 38 of the Act so 
as to enable a relief to tenure-holder 
5. When the matter went back 
before the Tribunal the Tribunal merely 
referred to Salubai’s decision.1966 Mah LJ 
289 = (AIR 1966 Bom 194) and held that 
application was tenable and the claim 
of the applicant will be allowed to .the 
extent indicated by Section 38 (4) (a), 
proviso 1 of the Tenancy Act. Though 
this Court directed that all the ques- 
tions on merits as required by Section 38 
should be freshly found, the tribunal dis- 
posed of the case by affirming earher 
view taken by the appellate authority. 
Against that order the present petition 


is directed. 
6. This petition was filed some~ 
time on December 18, 1967. During 


the pendency of this petition, à Fuit 
Bench of this Court considered the cor~ 
rectness of the Salubai’s decision 1966 
Mah LJ 289 = (AIR 1966 Bom 194) and 
interpreted the provisions of Sec. 38 (7) 
and found that the landlord of the kind 
as the respondent No. 4, cannot main- 
tain an application in view of the condi- 
tions imposed by that provision. This 
Full Bench decision is reported in Smt. 
Radhabai v. State of Maharashtra (1969 
Mah LJ 933) = (AIR 1970 Bom 232 FB). 
If that is what is'the law, then the ap- 
plication filed by respondent No. 4 under 
Section 38 admittedly upon a partition of 
December 17, 1958, is not tenable nor he 
is entitled to any right as claimed by him. 


7. Therefore, it is properly urg- 
ed at the time of argument of this peti- 
tion that no useful purpose will be serv- 
ed by again remanding this case to the 
Tribunal to comply with earlier direc-. 
fions given by this Court though the 
petition initially was filed for such a re- 
lief, but the matter being covered by 
the ratio of Radhabai's decision 1969 Mah 
LJ 933 = (AIR 1970 Bom 232 FB). the 
tenancy Courts have no jurisdiction to 
adjudicate. To this the learned counsel ap- 
pearing for respondent No. 4 naturally 
pleads the doctrine of res judicata or its 
general principles. The only question 
therefore that clearly arises for con- 
sideration is whether the earlier order 
of this Court following Salubai’s case 
1966 Mah LJ 289 = (AIR 1966 Bom 194) 
Since overruled should stand in the way 
of the petitioner to apply the law found 
in Radhabai’s decision so as to non-suit 
the land-holder. 

8. It is olain that upon the in- 
bx hr ie given in Radhabai’s case 


a t 
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1969 Mah LJ 933 = (AIR 1970 Bom 232 
FB) the respondent No. 4 could not main- 
tain any application before the tenancy 
authorities under Section 38 of the Act. 
On the basis of Salubai's decision 1966 
Mah LJ 289 — (AIR 1966 Bom 134). alone 
his application could be treated as tena- 
ble and tenant deprived of his land. The 
question thus is one of initial jurisdic- 
tion to entertain a proceeding and furnish 
relief. The provisions of Section 38 (7) 
in clear terms operate upon a power to 
adjudicate upon the rights of a tenure- 
holder to terminate the tenancy of a 
tenant. In other words, if the tenancy is 
of the nature indicated by that sub-sec- 
tion, the entire Section 38 is not availa- 
ble and there is in law no right to move 
the tenancy Court. It is further apparent 
that the tenancy courts are tribunal of 
limited jurisdiction. Unless statute con- 
fers a power or authority those tribunals 
cannot seek to decide the disputes nor 
can reach the rights of parties on any 
caer of general principles of 
aw. 


9. The argument however takes 
in the earlier order of this Court which 
is produced at Annexure-D in this 'peti- 
tion wherein what was expressed in 
Salubai’s case 1966 Mah LJ 289 = (AIR 
1966 Bom 194) was mentioned and the 
Tribunal’s order set aside and the matter 
remanded back for a fresh trial on 
merits, Taking therefore the decision in 
Salubai’s case as law that order was 
made. This Court did not dispose of the 
litigation finally between the parties nor 
put an end to the rights of the parties. 
In fact the present proceeding can be 
said to be a continuation of the same 
proceeding not finally disposed of by 
Special Civil Application No. 407 of 
1965. The earlier order was made under 
the provisions of Article 227 of the 
Constitution which is of a supervisory 
character. Such a power can be exercis- 
ed from time to time and by its very 
nature is meant to correct the errors of 
law and jurisdiction of the lower tribu- 
nàls always keeping them in the bounds 
of law. Therefore, when an order was 
made in the earlier petition, the matter 
was not disposed of but reopened 
in ‘the same proceeding. During the 
pendency of the very same lis the Full 
Bench by Radhabai’s decision 1969 Mah 
LJ 933 = (AIR 1970 Bom 232 (FB) ) 
declared the law which must apply and 
govern the rights of the parties as if ap- 
plicable at all stages of litigation. This 
is more so. for earlier remand was on the 


basis of a view of law unrelated to facts 
between the parties. Hardly it can be 
said therefore that such an order con- 
cludes either the valuable rights availa- 
ble to the parties or the matters of 


A. LR, 


jurisdiction or authority of the tenancy 
Courts. . 


10. It is urged strenuously by the 
tenure-holder that the real effect of An- 
nexure-D, ie. the order of this Court, 
is to hold that his application was tenable 
in view of Salubai"s decision 1966 Mah 
LJ 289 — (AIR 1966 Bom 194) and what 
remained for the Tribunal was to apply 
other provisions of Section 38 and grant 
him relief. It was not open to the Tribu- 
nal to sit in judgment upon the order 
made by fhis Court on April 5, 1966, 
holding that the application was tenable. 
The interpretation put by this Court 
conferred the right on the tenure-holder 
which cannot be defeated in a subsequent 
proceeding. The learned counsel aprear- 
ing for the tenure-holder, therefore, re- 
lied upon, for this purpose on certain 
decisions of this Court as well as of the 
Supreme Court which will be noticed as 
I diseuss the several facets of the duct- 
rine of res judicata which falls for con- 
sideration in this case. It may be men- 
tioned that the learned counsel says that 
this case is governed by the princ!ples 
laid down by this Court in Shenphad 
v. Maharashtra Revenue Tribunal, Nag- 
pur, (1970 Mah LJ 541) and Special 
Civil Appln. No, 867 of 1968 decided on 
4-2-1971 (Bom) (Laxman v. Shaikh 
Munir). As against this, the petitioner’s 
counsel submits and presses in aid ‘the 
Supreme Court decision in Mathura 
Prasad v. Dossibai (1971 Mah LJ 37) = 
(AIR.1971 SC 2355) and decisions of this 
Court in Special Civil Appln. No, 698 
of 1970 decided on 30-3-1972 (Bhagwan- 
sing v.  Sitabai) and Special Civil 
Applns. Nos. 943 and 944 of 1970, decid- 
ed on 5-4-1972 (Bom) (Chhaganlai v. 
Mansingh and Chhaganlal v. Ghana- 
shyam, respectively) and submits that the 
decision of this case should be govern- 
ed by the principle enunciated by these 
judgments and the matter cannot be 
foreclosed on the plea of res judicata. 


il. The doctrine of res juaicata 
is a doctrine of repose and is grounded 
on publie policy. It means that the things 
which were actually and directly in dis: 
pute and which were finally adjudicated 
upon should not be allowed to be re- 
agitated. In a sense it postulates a 
principle of peace operative over the 
warring field of litigation and. secures 
finality for justice. Doctrine as is known 
to us had its origin in English common 
law principle. Its recent, appraisal by 
English courts reveals its redl nature 
that it stems out of law of estoppels and 
in essence is a doctrine of "issue-estop- 
pel" In Edwards v, Edwards (1967) 2 All 
ER 1032, Sir Jocelyn Simon, P. observes: 

“Al adjudication, like every piece 
of social engineering. is a compromise 
between a number of desiderata, not all 
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of which are easily made consistent. 
There should, first, be the fullest and 
truest assessment of all relevant facis. 
There must, however, secondly be some 
protection of individual privacy end 
liberty. Thirdly, and most relevant of all 
to this application, it is desirable that 
disputes within society should be brovght 
toan endas soonasis reasonably practi- 
cal and should not be allowed to drag 
festeringly on for an indefinite period. 
That last principle finds expression in 
a maxim which English law took over 
from the Roman law’ It is in the public 
interest that there should be some end 
to litigation, The principle, for example, 
applies in the doctrine which is known 
to lawyers as res judicata; in other 
words, once there is decision on a matter 
by a competent Court, it is binding on 
ali courts of similar jurisdiction." 
In Carl-Zeiss-Stiftung v. Rayner, ((i966) 
2 AM ER 536), its contentis found to mean 
"an issue estoppel”. The Court observes 
fb etus Within recent years the princi- 
ple has developed so as to extend to 
what is now described as "issue estoppel," 
that is to say where in a judicial deci- 
sion between the same parties some issue 
which was in controversy between the 
parties and was incidental to the main 
decision has been decided, then that may 
create an estoppel per rem judicatam." 


12. As far as Indian Law is con- 
cerned, the principles of res judicata are 
firmly grounded into our system of judi- 
cial administration both under the Code 
of Civil Procedure and also upon general 
principles. In Satyadhyan v, Smt. Deo- 
Tajin Debi (AIR 1960 SC 941) the prin- 
ciples were appliedon themeed of giving 
a finality to judicial decisions. If a matter 
between two parties in one suit or pro- 
ceeding has been decided and that deci- 
sion has achieved finality either because 
no appeal was taken to a higher court or 
because the appeal was dismissed or no 
appeal lies, then neither party should be 
allowed in the future suit or the precee- 
ding between the same parties to canvass 
the matter again. Thisis the core and con- 
cept of the rule. The principles however 
underlying the doctrine are available and 
as such applicable in other jurisdictions too 
for achieving finality and firmness to judi- 
cial process. Similarly a given controversy 
may stand concluded between two stages 
of the same litigation to the extent that 
Court, whether the trial Court or higher 
Court, having at an earlier stage decided 
the matter in one way will not allow the 
same parties to reagitate the matter again 
at a subsequent stage of the same pro- 
ceeding. Relying on these salutary rules 
it is said that the judgment im Special 
Civil Application No, 407 of 1965 of this 
Court must be treated as res judicata for 
the purpose of the present petition. 
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13. The doctrine came further for 
consideration before the Supreme Court 
in all its varied aspect in a later case 
reported in 1971 Mah LJ 37 - (AIR 1971 
SC 2355) (Mathura prasad's case cited 
supra) and the Court emphasised that 
when law is altered or when decision 
relates to jurisdiction of court, the 
matters cannot be treated as foreclosed 
upon a plea of res judicata. Eminently 
therefore questions affecting jurisdiction 
Or arising upon alterations of the very 
law to be applied are clear exceptions to 
this parent doctrine and as also 1o its 
general principles. In Shenphad’s case, 
(1970 Mah LJ 541) mainly reliance is 
placed on Satyadhyan's case (AIR 1960 
SC 941) to conclude that a decision of 
the Revenue Tribunal that the appiica- 
tion was not hit by Section 38 (7) bound 
the parties on the principle of res judi- 
cata and thus had put an end to the con- 
troversy between them. That view need 
not halt the march of reasoning in this 
particular case; for Shenphad’s case was 
distinguished in Special Civil Application 
No. 698 of 1970 decided on March 30, 
1972 and Special Civil Applications Nos. 
943 and 944 of 1970 dated 5-4-1970 
which were differently decided. The 
learned Judge observed that the earlier 


case was not applicable to the facts 
available in Special Civil Application 


No. 698 of 1970 as the law was changed 
by amendment and when law is chang- 
ed. the principles enunciated by Supreme 
Court in Mathura Prasad's case 1971 Mah 
LJ 37 = (AIR 1971 SC 2355) (Supra) 
would indicate that res judicata was aot 
available. There the Court noticed the 
amendment made to Section 38 (7) and 
the interpretation put by Radhabai's case 
and on almost similar facts decided that 
the doctrine did not decide the dispute. 
Thus the latter conclusions indícate that 
matter cannot be shelved now by re- 
course to this convenient and cosy con- 
cept of no doubt, an efficacious principle. 


14. It ds necessary and compul- 
Sive that the doctrine of res judicata and 
general principles emanating therefrom 
must be resorted to secure and freeze 
the issues once debated and finally de- 
cided, However it is eminently obvious 
that the felt necessities of a given cause 
and the course of justice tend to find ex- 
ceptions to do justice at all times. Ad- 
ministration of justice and principles of 
adjudication are not wrought nor under- 
stood within a static formulae, Human 
fallibility and foibles constantly neces- 
Sitate an alert to find solutions to vary- 
ing patterns of difficulties, Even under 
our system of civil and criminal adjudica- 
tions therefore well-known erosions have 
in fact chiselled out the neat shape of 
the basic concept of res judicate. One 
Such permissive course is engrafted in 
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the statute itself by Section 44 of the 
Evidence Act; completely allowing a 
party to a suit or other proceeding to 
Show that the earlier judgment is not 
binding on account of fraud, collusion or 
incompetency of the Court. The fraud 
herein may also take in a legai fraud, 
So also negligence qua the rights of per- 
sons under disability, viz: minors (See 
Iitkhar Hussain v. Beant Singh (AIR 
1946 Lah 233) (FB), Beliram and Brothers 
v. Mohd. Afzal (AIR 1948 PC 168) Bhondu 
Mal v. Thomas Skinner (AIR 1937 All 28), 
and Pulin Behari v. Satya Charan, (AIR 
1923 Cal 79).) 

This is indicative by way of illustration 
that there are species in matters and 
causes i need not tie down the 
party by doctrine of res judicata. Any 
one who can establish the grounds men- 
tioned in Section.44 of the Evidence Act 
avoids the doctrine as wel as its 
principles. What of jurisdiction spoken 
cf by that section may come to surface 
either by exposition of law or its later 


authoritative interpretation. No Court or. 


Tribunal by interpreting a law of its 
jurisdiction in error can fasten upon a 
party its authority eminently emanating 
from such interpretation at the foot of 
this doctrine. 


15. Yet another facet clearly con- 
cerned with this concept may also be 
conceived. Whenever a Court decides a 
pure question of law unrelated to facts, 
such an intepretation or decision upon 
the question of law though subseuuently 
discovered to be wrong need noi be per- 
mitted to hold the course of justice. 
"Whenever the law is changed or its in- 
terpretation is found to have been jin- 
correctly made, the parties should be 
able to show that such a decision .un- 
related to facts do not foreclose their 
rights upon allusions to these general 
principles. This Court in Balvant Nathu 
v. Secy. of State ( (1908) 10 Bom LR 
531) expostulated a dicta that govern 
such matters, observing that whenever it 
is shown in regard to any part of the 
judgment which can be shown to be 
grounded on mistake or error as it would 
have been the duty of that Bench to 
correct if it had been brought to its 
notice when the judgment was deliv.red 
and if that part of the judgment is based 
upon the assumption or hypothesis which 
came later on to be ascertained to be 
erroneous, it is competent for the Court 
or rather, incumbent on it. to disregard 


it and to reopen that portion cf the case 
affected by the error. (Emphasis suppli- 
ed) This view was followed by Alaha- 
bed High Court in Chauli v. Mezhoo 
GLR (1945) AM 798) = (AIR 1945 All 
968 FB) and quoted with respectful ap- 
proval Apart from the rights of the 
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parties, therefore, this 
from the very fundamental duty to do 
justice at al] times according to law. 
The Courts cannot relieve themselves by 
alluding to mere expediency of doctri- 
naire approach and allow palpable errors 
to rule the rights of parties. For the 
error of the Court no party need suffer. 


A.I. R. 
obligation flows 


That is surely not the domain of the 
doctrine of Res Judicata. I must say, 
with respect that the observations in 


Balwant’s case, (1908) 10 Bom LR 531 
supra should govern the matters when- 
ever the error upon an interpretation of 
a statute has been brought before the 
Court in the same or subsequent pro~ 
ceedings, 


16. Courts are fully armed and 
ever enabled to do justice between the 
parties before it. (See Manohar Lal 
Chopra v. Hiralal. AIR 1962 SC 527). 
It is a power to act ex debito justitiae 
and to do real and substantial justice 
for the administration of which the in- 
stitution of Courts exists, It is well re- 
cognized principle of this administration 
that Courts are bound to exercise vigil 
that the act of the Court does no injury 
to any of the suitors and that principle 
applies at all stages of a litigation. (See . 
Rodger v, The Comptoir D’ Escompte 
De Paris, (1871) 3 PC 465) From 
the maxim ex debito iustitiae and the 
duty implied in the jurisdiction of the 
Court, an erroneous interpretation which 
has been shaken either upon reconsidera- 
tion of an issue of law by the same 
Court or reversed by the higher Court 
upon the same question of law should 
always be capable of being recalled so 
that none suffers by the error properly 
found. To hold otherwise would entail 
great hardship and inconvenience to the 
suitors who would though the proceed- 
ings are alive be subjected to suffer lik 
Prometheus chained to the rock. This 
bristles with worst incongruities and 
surely shadows the lustre of justice and 
equity. The doctrine or its principles do 
not therefore fetter the Court when 
squarely the matter in dispute depended 
upon interpreting a provision of law con- 
cerning the power to grant relief and to 
possess proper jurisdiction. From Rodger's 
case (1871) 3 PC 465 (supra) I may use- 
fully extract from the opinion of Lord 
Cairns where the learned Lord observed! 


"Now. their Lordships are of opi- 
nion, that one of the first and highest 
duties of all Courts is to take care that 
the act of the Courts does no injury to 
any of the Suitors, and n the ex- 
pression “the act of the Court” is used, 
it does not mean merely the act of the 
primary Court, or of any intermediate 
Court of appeal, but the act of the Court 
as a whole. from the lowest Com, which 
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entertains jurisdiction over the matter 
upto the highest Court which finally dis- 
poses of the case. It is the duty of 
the aggregate of those Tribunals, if I 
may use the expression. to take care 
that no act of the Court in the course of 
the whole of the proceedings does an 
injury to the suitors in the Court, (1871 
3 PC 465 at p. 475)." 

Upon such a sublime compulsion to pro- 
tect parties from the mistakes of Court 
the need of applying general principles 
of res judicata may in a given case 
recede to backwaters. 


17. As I zee it, Section 38 (7) af- 
fects the very jurisdiction to entertain 
the application under Section 38 of he 
Act which in itself is declaratory and 
remedial, Tenability of an application 
and conditions therefor are jurisdic- 
tional matters. Section 38 carves out 
specific remedy for special reliefs and 
sub-section (7) relates very much to the 
power of the authorities under the Ten- 
ancy Act enabling them to act or not to 
act under the earlier sub-sections. Once 
it is shown that a lis of a tenure-holder 
claiming a right against a tenant as is 
described in sub-section (7) is before the 
revenue authority. then nothing can be 
done and the application itself is incom- 
petent. In other words. by interpreting 
the matters in sub-section (7) Tribunal 
or Court cannot assume a jurisdiction 
which the statute never intended to 
confer upon it and further exercise it 
upon such an assumption. What would 
be the effect if Salubai’s case. 1966 Mah 
LJ 289 = (AIR 1966 Bom 194) was held 
applicable at this stage of such a pro- 
ceeding? Though correct law applicable 
as it found in Radhabai's case, 1969 Mah 
LJ 933 = (AIR 1970 Bom 232 FB) 
barred an enquiry at the behest of the 
tenure-holder of the kind of respondent 
No, 4, still his application would be 
granted and he would enter upon pos- 
sesston of the land from a protected 
tenant contrary to all intendment of the 
statute. Even still acting upon Salubai's 
case the general principles of res judi- 
cata are applied .to the present phase 
of this litigation. it would mean that 
the Tribunal or the Court by an errone- 
ous decision as to its capacity to enter- 
fain an application clothed itself with 
powers to adjudicate upon the matters 
which it had none on a true interpreta- 
tion of those provisions. Surely such a 
Course in essence would be entirely with- 
out law and hence without jurisdic- 
tion. It must. therefore, be- held that to 
the matters involving interpretation with 
regard to jurisdiction particularly of the 
special tribunals like the tenancy Courts. 
the doctrine of res judicata or its geners' 
principles need not forestall the rights 
of the parties. This view appears to 
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me to be in accord with what the Sup- 
reme Court observed in Mathura 
Prasad’s case, (1971 Mah LJ 37) = (AIK 
1971 SC 2355). Matters which reach to the 
root are clearly beyond the pale even of 
Section 11 of the Code of Civil Proce- 
dure. (See P Krishna Nair v Ram- 
chandra Sanghvi. (AIR 1956 Bom 268 
para 6) Similarly the doctrine does not 
apoly whenever the law is changed and 
in that sense the interpretation on a 
pure question of law has been found to 
be erroneous. (See Salik Ram v. Sube- 
dar Singh. AIR 1948 Oudh 270 and 
Jharuram Das v. Hajar Mohammad, 
AIR 1944 Cal 13) 


18. In another decision that was 
relied upon by the learned ccunsel for 
the respondent No. 4, i. e. Special Civil 
Anpln. No. 867 of 1968 decided on 4-2- 
1971 (Bom) by this Court. the matter 
was concluded on the principle of res 
judicata for it was obvious there that 
the earlier judgment decided the rights 
of the parties and it was not merely a 
decision relating to question of law or 
jurisdiction. After noticing the decisions 
of the Supreme Court reported in (AIR 
1960 SC 941), Arjuna Singh v, Mohindra 
Kumar (AIR 1964 SC 993), Ganpathi 
Thevar v. S. N. Devasthanam (AIR 1969 
SC 764) and Sobhag Singh v. Jai Singh, 
(AIR 1968 SC 1328). the Court held that 
the earlier decision rendered in that 
litigation by the. Maharashtra Revenue 
Tribunal. though erroneous was not open 
to challenge at that stage. The case is 
clearly distinguishable both on the facts 
available and the questions that fell for 
consideration in that case. : 


19. In the present case as has 
been indicated above, an interpretation 
of sub-section (7) of Section 38 which 
was made by this Court in Saluhai's case, 
1966 Mah LJ 289 - (AIR 1966 Bom 194) 
was merely alluded to and the case re- 
manded. Now, the very basis on which 
the earlier order was made by this Court 
has been shown in these proceedings be- 
fore me to be wrong and erroneous on 
the strength of Radhabai's decision (1969 
Mah LJ 933) = (AIR 1970 Bom 232). If 
that be so, there.is no principle: nor any 
policy still to-subject the party when the 
maíter is open and really and substantial- 
ly alive in this Court and not to recall 
the error of interpreting a law or a 
provision of the statute upon which the, 
fate of a litigant depends. As I view 
the matter, there is ample power and an 
obligation flowing from the basic  con-| 
cept of justice that such errors should 
not be allowed to be perpetrated and 
at an earliest opportunity should be’ 
undone. I would, therefore, treat that 
there was no jurisdiction in the revenue 
authorities to entertain the application 
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Of ihe respondent No, 4 and the applica- 
tion filed by the said respondent was 
liable to be rejected upon the proof of 
the facts which are not in dispute in 
this case. The application itself was not 
entertainable. 

20. That being the position. the 
present petition will have to be allowed. 
The order made by the Revenue  Tri- 
bunal is hereby quashed being without 
jurisdiction and the application filed by 
the respondent No. 4 for resumption of 
land under Section 36(2) read with Sec~ 
tion 38 (1),of the Act is adjudged unten- 
able. However, in the circumstances of 
the ease. there will be no order as to 
costs. 

Petition allowed. 
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VAIDYA, J. 
Bandu Dhanaji Ahire, (Adivasi) 
Petitioner v,  Chatursing Parwatrao 


Thoke, and another, Opponents. 

Special Civil Application No. 1011 
of 1968 and Spl. C. A. 1091 of 1968, D/- 
25-4-1972. 

Index Note:— (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
S. 32-O (1) — Tenant’s rights to pur- 
chase lands — Inam lands —  Ee-grant 
— Tenant has to exercise right of pur- 
chase within one year from date on 
which an order -of regrant is communi- 
cated to him — (X-Ref:— Maharashtra 
Revenue Patels (Abolition of Office) Act 
(1962), S. 8). 


Brief Note— (A) If the order of 
regrant is not communicated to the 
tenant who was not even party to the 
proceedings of regrant the tenant cannot 
know that his tenancy has commenced 
from the date of the regrant as laid 
down under the proviso to Section 8 
of the Act of 1962, The words “a 
lease shall be deemed to have commenc- 
ed from .........«.-.-. as the case may be" 
must be interpreted to mean "from the 
date of communication of the order of 
regrant not merely to Inamdar but also 
tothe tenant oftheland" AIR 1972 Bom 
207 (FB). Distinguished. (Pares 8,9) 
Cases Referred: Chronological Paras 
AIR 1972 Bom 207 = 73 Bom LR 

792 (EB) Vishnu. Shantaram 
Desai v. Indira Anant Patkar 1t 

R. G. Samant. for Petitioner; M. A. 
Rane, for Opponent No. 1. S. C. Pratap, 
Govt Pleader. for Opponent No. 2, 


ORDER:— A rather interesting 
question of interpretation of Sec, 32-O 
cf Bombay ‘Tenancy and Agricultural 
Lands Act, 1948, in the context of the 
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B. D. Ahire v. C. P. Thoke (Vaidya J.) 


A. I. R. 


tenancies created under Section 8 of the 


Maharashtra Revenue Patels (Abolition 
of Office) Act. 1962. arises in these 
two petitions under Article 227 of the 
Constitution of India. 

2. The relevant facts may be 
briefly stated as follows The lands in 
dispuie are S. Nos. 140/1 and 4 of 
village Hingave, Taluka Kalwan, Dis- 
trict Nasik, and S. Nos. 126 and 
128 of the village. The lands were ari- 


ginally Inam lands Class VI-B, Respon- 
dent No I in the two petitions was t* 
Inamdar. The petitioner in Special Civit 
Application No. 1011 of 1968 was the 
tenant of S. Nos. 1240/1 and 4 of 
village Hingave. The petitioner in Spe- 
cial Civil Application No. 109% of 1968 
was the tenant of S, Nos. 126 and 
128 The Inams were abolished under 
the Maharashtra Revenue Patels (Aboli- 
tion of Offiee) Act, 1962, with effect 
from January 1, 1963. It is not disput- 
ed that the lands were  regranted to 
respondent No. 1 under Section 5 of the 
Maharashtra Revenue  Patels (Abolition 
of Office] Act, 1962. Section 8 of the 
said Act provided:— 


“8. Tf any Watan land has been law- 
fully leased and such lease is subsisting 
on the appointed day, the provisions 
of the relevant tenancy law shall appi“ 
to the said lease, and- the rights and 
liabilities of the holder of such land and 
his tenant or tenants shall, subject to the 
provisions of this Part, be governed by 
the provisions of that Jaw: 

Provided that. for the purpose of 
application of the provisions of the re- 
levant tenancy law im regard to the com- 
pulsorv purchase of land by a tenant, 
the lease shall be deeraed to have com- 
menced from the date of the regrant of 
the land under  Seetiom 5 or 6 or 9 as 
the case may be : 

Expl!anation:— Fer the purpose of 
this section, the expression ‘land’ shall 
have the same meaning as is assigned to 
it in the relevant tenancy law.” 


3. The Agricultural Lands  Trí- 
bunal and Mamlatdar Kalwan. started 
proceedings under Section 32-G of the 
Bombay Tenancy.and Agricultural Lands 
Act. 1948 and declared the tenants to be 
the statutory purchasers of the said 
lands as the petitioners were cultivating 


the lands as tenants for a number of 
years, even prior to the tillers’ day 
under fhe Tenancy Act. ie. April 1, 


1957 


å. Now, it should be noted that 
the tenants were not parties to the pro- 
ceedings for regrant of lands to respon- 
dent No, 1, The order regranting the 
lands was not even produced before the 
A, L. T. and does not form part of the 
record. The A.L.T, has merely record- 
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ed that the order of regrant was enter- 
ed in the Record of Rights by Mutation 
Entry No. 834 made on July 21, 1965. 
The Mutation Entry was certified on 
September 28, 1965. ‘The tenants had 
made their respective applications under 
Section 32-G on August 25, 1966, al- 
though there is nothing in the record to 
show that the order of regrant was ever 
communicated to them, 


5. The A. L. T.’s order dated 
March 31, 1967. fixing the price of the 
said lands to be paid by the tenants and 
declaring the tenants to be purchasers 
of the land was challenged by respon- 
dent No. 1 in appeals filed before the 
Deputy Collector. The Special Deputy 
Collector, Tenaney Appeals, Nasik. who 
heard the said appeal, set aside the 
order of the A, L. T. on the ground that 
in view of Section 8 of Maharashtra Re- 
venue Patels (Abolition of Office) Act, 
1962, the tenaney of the petitioner should 
be deamed to have commenced from 
the date of regrant to the appellant in 
1964 and as the tenants had failed to 
exercise their right to purchase the said 
lands under Seetion 32-O within one year 
from the date of regrant. the petitioners 
in the two Special Civil Applications 
were not entitled to purchase the lands. 


6. The said order of the Deputy 
Collector was confirmed by the Maha- 
rashtra Revenue Tribunal in the two 
Revision Applications filed by the re- 
spective tenants by a common judgment 
dated February 5, 1968. The tenants 
have filed the above Special Civil Ap- 
plications challenging the validity of. the 
orders of the Deputy Collector and the 
Revenue Tribunal. As they involve com- 
mon points, they can be conveniently 
disposed of by a common judgment. 


1. Mr. Samant the learned Coun- 
sel for the tenants petitioners in the 
two cases, urged that, as there was 
nothing on the record of the cases to 
Show that the petitioners were aware of 
the regrant of the lands to respondent 
No. 1, the Tribunal erred in law in  as- 
suming that under Section 32-O even 
though the order of regrant under the 
Maharashtra. Revenue Patels (Abolition 
of Office) Act, 1962. was never com- 
municated to the tenants, the tenants 
had to exercise fheir rights of purchase 
within one year from the date of the 
order never communicated to him, This 
contention must be upheld. Section 32-0 
runs as follows:— 


"(1) In respect of any tenancy ereat- 
ed after the tillers day by a landlord 
(not being a serving member of the 
armed forces) notwithstanding any agree- 
ment or usage to the contrary, a tenant 
cultivating personally shall be entitled 
within one year from the commence- 
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ment of such tenancy to purchase from 
the landlord the land held by him or 
such part thereof as will raise the hold- 
ing of the tenant to the ceiling area, 

(1-A) A tenant desirous of exercis- 
ing the right conferred on him under 
sub-section (1) shall give an intimation 
in that behalf to the landlord and the 
Tribunal in the prescribed manner with- 
in the period specified in that sub-sec- 
tion, 

(2) The provisions of Sections 32 to 
32-N (both inclusive) and of Section 
32-P, 32-Q and 32-R in so far as they 
may be applicable shall apply to the 
purchase of the land by a tenant under 
sub-section (2). 

It is clear from the provisions that Sec- 
tion 32-O was originaliy .intended to 
apply only to tenancies created after the 
tillers’ day by the landlords. The ten- 
ancy could not be ‘created by the land- 
lord’ after the tillers’ day without the 


- tenant coming to know of such tenancy. 


8. Section 8 of the Maharashtra 
Revenue Patels (Abolition of Office) Act. 
1962, however, by a fiction created an 
artificial. date of commencement of ten- 
ancy of a tenant of Inam lands govern- 
ed by that Act. Under that section “a 
lease shall be deemed to have commenc- 
ed from the date of the regrant of the 
land under Section 5 or 6 or 9, as the 
case may be." This must be interpret- 
ed to mean “from the date of communi- 
Cation of the order of regrant not mere- 
ly to Inamdar but also to the tenants of 
the land". 


' 9. If such ap order is never com- 
municated to the tenant. as it appears 
to have happened in the present case, 
the tenant can never know that his ten- 
ancy has commenced from the date of 
the regrant as laid down under the pro- 
viso to Section 8. The creation -ot 
the relation of landlord and tenant be- 
tween the Inamdar and his tenant for 
purposes of Section 32-O (1) must. there- 
fore, be held to be from the date on 
which the order of regarant is communi- 
cated both to the landlord and the tenant. 
If the order is not communicated to the 
Inamdar or the tenant, it cannot be said 
that the relation between them as that 
of landlord and tenant actually com- 
menced as provided under Section 8. 
The fiction which is imposed by  Sec- 
tion 8 wil come into operation only 
after the order of regrant is communica- 
tated to both the tenant and the land- 
lord. Once ‘the communication of the 
order is made to both, it can be said 
that the tenancy was 'created' after the 
tillers’ day -by the landlord as laid down 
by Section 9 of the Maharashtra Re- 
venue Patels (Abolition of Office) Act, 
and as defined under Section 2 (17) of 
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ihe Bombay Tenancy and Agricultural 
Lands Act. . 


19. As stated above, so far asthe 
present case was concerned, the order 
of regrant is not only not produced on 
the record, but was never communicat- 
ed to the tenants who are not even 
parties to the proceedings of regrant. 
There is on the record evidence to show 
that the respondent No. 1 was even 
denying in certain civil proceedings that 
the petitioners were tenants, The issue 
as to whether they are tenants was re- 
ferred to the Tenancy authorities. It was 
only when the Deputy Collector finally 
decided the matter on May 10, 1966, 
that the respondent No. 1 was ‘finally 
prevented from challenging the peti- 
tioners’ status as tenants. In these cir- 
cumstances, when the petitioners made 
their application under Section 32-G on 
August 25, 1966, it cannot be said that 
they did not exercise the right conferr- 
ed on the tenants under  sub-sec- 
tion (1) of Secion 32-O within one year 
from the commencement of tenancy. In 
fact, they appeared to have exercised 
their right even before the end of one 
year from the time they came to know 
of the certification of the mutation 
entry in the Record of Rights on 
September 28, 1965. There is also noth- 
ing on the ‘record to show that the 
tenants were Parties to the proceedings 
of mutation in the Record of Rights. 
Even assuming that the tenants should 
be deemed to have been communicated 
with the order of  regrant after the 
certification of the mutation entry in 
the Record of Rights which has presump- 
tive value, the application filed by them 
on August 25, 1966, was well within 
one year, from the time they came to 
know of the certification of the mutation 
entry in the Record of Rights, 


li. Mr. Rane. the learned Coun- 
sel for the respondents, however, argu- 
ed : that the view taken by the Revenue 
Tribunal and the Deputy Collector is a 
possible view having regard to the Full 
Bench decision in Vishnu Shantaram 
Desai v. Smt, Indira Anant Patkar. 73 
Bom LR 792 = (AIR 1972 Bom 207) (FB) 
holding that the provisions of Section 
32-F regarding the intimation to be 
given by the tenant of the exercise of 
his right of purchase are mandatory. It 
fis unnecessary to discuss that case, 
which was decided under Section 32-F, 
while considering the provisions of Sec- 
tion 32-O in the context of Section 8 of 
the Maharashtra Revenue Patels (Aboli- 
tion of Office) Act. 1962. It is enough 
to say that there is nothing in the 
said decision of the Full Bench which 
goes contrary to the view that I have 
taken of the provisions of Section 32-O 
in respect of a deemed tenancy under 
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Section 8 of the Maharashtra Revenue 
Patels (Abolition of Office) Act, 1962. 


12. It should be noted that Mx. 
Pratap, who appears for the Govern- 
ment of Maharashtra, has submitted that 
although the tenancy was created by the 
proviso to Section 8 as deemed to be 
commencing from the date of regrant, 
it was a tenancy which was governed by 
the provisions „of Section 32-0. He had, 
however, no to say with regard to 
the date of commencement: of such ten= 
ancy contrary to what I have held 
above, It must therefore, follow for the 
reasons stated above that the  De- 
puty Collector and the Revenue Trix 
bunal manifestly erred in law in 
holding that in the facts and circum= 
Stances of the case the  petitioners 
had failed to exercise the right conferred 
on them under Section 32-O (1) within 
the prescribed time. 


13. The order passed by the 
A. L. T. regarding the price of the land 
was rightly not challenged before me 
as the Tribunal carefully considered all 
the circumstances which are required 
to be considered in fixing the price 
and grant instalments. However. the 
period fixed for the payment of instal- 
ments had already expired, The record 
does not clearly show that the payments 
have been made by the tenants. In the 
circumstances, if the tenants have not 
already paid the instalments. they should 
be permitted to pay the same with 
interest from the date of judgment - of 
the Mamlatdar. i.e. March 31, 1967. in 
four equa] annual instalments. the first 
of which shall be paid before the end 


of April 1973, Subject to this modi-« 
fication, the order of the Agricultural 
Lands Tribunal and Mamlatdar dated 


March 31, 1967, in each of the cases is 
restored and the orders passed by the 
Deputy Collector and the Revenue mis 
bunal are set aside. 


14. Rule made absolute. No 


order as to'costs in each of the matters. 
Petition allowed. 
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tenant — Bar to jurisdiction of Civil 
Court — Consent cannot confer jurisdic- 
tion — Erroneous decision on point of 
jurisdiction in order of remand — If res 
judicata at subsequent stages. (X-Ref'— 
Bombay Tenancy and Agricultural Lands 
AY (67 of 1948), Ss. 43-C, Proviso and 


Brief Note'C— (A) The civil court will 
have no jurisdiction to entertain a suit 
instituted in 1955 by a landlord against 
a tenant of agricultural lands lying 
within the limits of Municipal Boroughs 
in view of the express bar created by 


Section 85 read with the proviso to Sec-. 


tion 43-C of the Bombay Tenancy and 
Agricultural Lands Act, 1948 as amended 
by Act 13 of 1956. AIR 1966 SC 459 
and (1958) 60 Bom LR 1383 (FB) Follow- 
ed. (Paras 11, 12, 18) 


Where such a suit was dismissed by 
the trial Court on the preliminary issue 
as to jurisdiction but in appeal the Dis- 
trict Judge on the basis of joint purshis 
filed by the parties and on the basis 
of a Division Bench decision of the High 
Court (which was subsequently reversed 
by the above Full Bench in 60 Bom LR 
1383) remanded the suit for trial on 
Other issues, it was held that the order 
of remand by the District Judge could 
not confer jurisdiction on the trial Court 
to entertain the suit. Any decision given 

the District Judge in the order of 
remand could never operate as res judi- 
cata in the second appeal filed against 
the decision of the trial Court after 
remand, 


Consent of tne defendants or even 
acquiescence on their part cannot confer 
. jurisdiction upon a Court when by a 
statute a bar is imposed upon exercise of 
such jurisdiction by a Civil Court. AIR 
1960 SC 941 Distinguished; AIR 1951 SC 
230 and AÍR 1954 SC 340 and AIR 1971 
Sc 2355 Relied on. 

(Paras 13, 14, 16,18) 


Cases Referred: Chronological Paras 


AIR 1971 SC 2355 = (1970) 2 SCJ 
685, Mathura Pd. Sarjoo Jaiswal 
v. Dossibai N. E, Jeeieebhoy 15 
AIR 1966 SC 459 = 68 Bom LR 645, 
Ishverlal Thakorelal v. Motibhai 


7. 11, 18, 14 
AIR 1960 SC 941 = (1960) 3 SCR 
590, Satyadhyan v. Sm. Deorajin 


Debi 
(1938) 60 Bom LR 1383 = ILR 
(1959) Bom 577 (FB), Patel Magan- 
bhai Jethabhai v. Somabhai 
Sursang 7,11, 12, 13, 14 
(1957) Civil Revn. Appln. No. 120 
of 1957. D/- 20-12-1957 (Bom) 4,13 
AIR 1954 SC 340 = (1955) 1 SCR _ 
117. Kiran Singh v. Chaman 
Paswan 17 


Uttamchand v. Vishwanath (Kantawala C. J.) 


[Prs. 1-3] Bom, 29 


AIR 1951 SC 230 = 1951 SCR 380, 
United Commercial Bank Lid. v. 
Their Workmen 14 

K. J. Abhyankar, for Appellants; Dr. 

B. R. Naik, for Respondent No. 1 

(a, b. c & f). 


KANTAWALA, C. J:— This is an 
appeal filed by the plaintiffs against the 
decree and judgment passed by all the 
Courts dismissing their suit for posses- 
sion of agricultural lands and for future 


mesne profits. By a lease deed dated 
April 8, 1946, Hukumchand, father of 
plaintiffs No, 1 to 3 and ‘husband of 


plaintiff No. 4, leased out the suit lands 
to the defendants for a period of five 
years at an annual rent of Rs. 1271/-. 
The period of the lease was to expire in 
Shake year 1872. - Under this lease deed 
the defendants were to hand over  pos- 
session of the lands wherein dry crops 
were grown at the end of Paush of that 
year while they were to deliver posses- 
sion of the lands wherein Bagayat crops 
were raised on the 15th of Falgun of 
that year. It is the case of the plaintiffs 
that as the period for which the lease 
was granted had expired it was nof 
necessary for them to give a notice to 
the defendants terminating the tenancy. 
However, by way of abundant caution on 
March 23, 1954 the plaintiff No. 4 as 


. the guardian appointed by the Court of 


the minor plaintiffs Nos. 1 to 3 gave a 
notice to the defendants terminating 
their tenancy. By this notice the defen- 
dants were called upon to hand over 
possession of Jirayat lands at the end of 
Paush of that year and of the Bagayat 
lands on the 15th of Falgun of the same 
year in accordance with the terms of the 
lease deed, The defendants, ‘however, 
failed to deliver possession thereof, The 
plaintiffs under the circumstances filed a 
Suit on July 5, 1955 for possession of the . 
suit lands and for future mesne profits. 
No claim in this suit was made in  re- 
Spect of arrears of rent or mesne profits. 


2. The defendants in their writ- 
ten statement inter alia  contended 
that the Civil Court had, no jurisdiction 
to entertain this suit in view of the 
provisions of the Bombay Tenaney and 
Agricultural Lands Act, 1948 (Bombay 
Act No. 67 of 1948) (hereinafter referred 
to as the Tenancy Act of 1948) as amend- 
ed by the Bombay Act No. 33 of 1952 
and the Bombay Act No. 13 of 1956. 
They also contended that the notite ter- 
minating the tenancy was invalid. Their 
further contention was that even after 
giving the notice the plaintiffs have 
accepted rent in respect of the suit lands 
from the defendants and thereby the 
notice terminating the tenancy was 
waived, 

3. It is necessary for the purpose 
of the present appeal to deal with their 
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other eontentions in the written state- 
ment, The issue as regards the jurisdic- 
tion of the Civil Court to entertain the 
Suit was tried as a preliminary issue by 
the learned trial Judge. He took the 
view that the Tenancy Act of 1948 as 
amended by the Bombay Act 13 of 1956 
was applicable to the suit lands and the 
Civil Court had no jurisdiction to award 
possession to the plaintiffs in view of the 
provisions thereof, 


4. Against this decision on the 
preliminary issue the plaintiffs went in 
appeal before the District Court of East 
Knandesh. That appeal was appeal 
No, 29 of 1956. Before this appeal was 
decided, on December 20, 1957, in Civil 
Revn. Appin. No. 120 of 1957 a Division 
Bench of the High Court took the view 
that in respect of lands within the limits 
of Municipal Boroughs the protection to 
the tenants by the Tenancy Act of 1948 
was takenaway by the amendments made 
in that Act by the Amending Act of 
1952 and the Amending Act of 1955 (ie. 
the Bombay Act 13 of 1956) had not the 
effect of restoring that protection. in 
view of the said decision it was held 
that the Civil Court was competent to 
decide the question whether the plain- 
tiffs who were the landlords were entitl- 
ed to possession, damages ană arrears 
of rent. 
Bench of the High Court was binding on 
the District Court. on March 26, 1958 a 
Joint Purshis was filed by the advocates 
of the parties referring to the said deci- 
sion of the High Court and stating that 
in view of the said decision the Civil 
Court will have jurisdiction to entertain 
the suit. As the position in law as con- 
cluded by the decision of the Division 
Bench of the High Court was binding on 
the District Court. on March 28, 1958 the 
District Court allowed the appeal and 
set aside the order of dismissal of the 
suit on preliminary grounds, The suit 
was remanded back to the trial Court 
for disposal of the other issues raised 
therein. 


5. Even after the order of remand 
the suit was dismissed by the trial Court. 
It took the view that a notice terminat- 
ing the tenancy of the defendants was 
necessary and that the notice of termina- 
tion given on behalt of the plaintiffs 
No. 1 to 3 by their guardian, the plain- 
tiff No. 4 was invalid. As the notice 
terminating the tenancy was inter alia 
held to be invalid. the trial Court dis- 
missed the plaintiffs’ suit. 


6. Against the said decision of 
the trial Court an appeal was preferred 
by the plaintiffs which was heard by 
the learned Extra-Assistant Judge at 
Jalgaon. The learned Judge, however, 
took the view that the notice terminat- 
ing the tenancy was valid but it was 
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As the decision of the Division. 


A. IL R. 


waived by the plaintiffs by reason of 
acceptance of rent after giving such 
notice In view inter alia of the said 
finding the appeal of the plaintiffs was 
dismissed. ` 


7. The plaintiffs came in second 
appeal to the High Court, That appeal 
was heard by Bal J. In the second ap- 
peal the High Court took the view that 
the plaintiffs never accepted rent from 
the defendants after the coming into 
force of the Amending Act of 1952 and 
there was no question of the contractual 
tenancy being renewed by such accept- 
ance. It also took the view that the 
notice in the present case was given not 
only with the consent and concurrence 
Of the plaintiff No. 4 but it was given 
with the consent and concurrence of the 
plaintiff No, 4 on behalf of the minor 
plaintiffs Nos. 1 to 4 It accordingly took 
the view that the notice terminating the 
tenancy was valid and the tenancy of the 
defendants was duly terminated, On the 
question of jurisdiction the High Court 
tock the view that the matter was con- 
cluded and that in view of the decision 
of the Full Bench of this Court in Patel 
Maganbhai Jethabhai v. Somabhai Sur- 
sang, (1958) 60 Bom LR 1383. the rights 
of tenants of lands within the limits of 
Municipa] Boroughs had been restored 
by the proviso to Section 43-C introduc- 
ed in the Tenancy Act of 1948 by the 
Bombay Act 13 of 1956 with retrospec- 
tive effect from December 28, 1948 and 
the provisions of the Tenancy Act so 
amended were applicable even to pro- 
ceedings pending at an earlier stage. The 
view taken by the Full Bench in the 
above case was also approved by their 
Lordships of the Supreme Court in 
Ishverlal Thakorelal v. Motibhai., 68 Bom 
LR 645 = (AIR 1966 SC 459), In view 
of the said decisions the learned Judge 
regarded that the position in law was. 
well settled so far as the jurisdiction ot 
the Civil Court was concerned. The 
settled position in law in view of tae 
said decisions was that the Civil Court 
will have no jurisdiction to entertain the 
suit which was instituted by the plain- 
tiffs against the defendants in the Civil 
Court. 


8. It was urged, however, before 
Bal J. that having regard to the provi- 
sions of Section 105 (2) of the Code of 
Civil Procedure as the defendants had 
not preferred any appeal against the 
order of remand made by the learned 
District Court they were precluded from 
contending that the Civil Court will have 
no jurisdietoin to entertain the suit. The 
learned Judge took the view that before 
the provisions of Section 105 (2) of the 
Code can be attracted two conditions are 
required to be fulfilled; (1) the party 
seeking to dispute the correctness of the 
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order must be aggrieved by it. and (2) 
fhe order must be one from which an 
appeal lies. On each of these require- 
ments he held in favour of the defen- 
dants and took the view that the provi- 
sions of Section 105 (2) of the Code never 
operated as a bar against the- defendants 
in raisins the contention of want of 
jurisdiction in a Civil Court, He fur- 
ther took the view that in view of the 
inherent jurisdiction of this Court under 
Section 151 of the. Code it was open to 
the High Court to exercise jurisdiction 
and hold that the Civil Court had no 
jurisdiction to entertain the suit so as 
to prevent injustice otherwise resulting 
in the matter. 


9. Against this decision of Bal J. 
the plaintiffs have preferred the present 
Letters Patent Appeal. 3 


10. Mr. Abhyankar on behalf of 
the plaintiffs strenuously urged before 
us that as by the order of remand by 
the District Court it was held by the 
Court that the Civil Gourt had jurisdic- 
tion and that as against that order no 
appeal was preferred by the defendants, 
it was not open to the defendants to raise 
such a contention in the High. Court at 
the stage of second appeal His submis- 
sion was that as upon a joint purshis by 
- the advocates of the parties the District 
Court was persuaded to take the view 
that the provisions of the Tenancy Act 
Of 1948 as amended by the Bombay Act 
33 of 1952 and Bombay Act 13 of 1956 
were applicable and the Civi] Court has 
jurisdiction to try the suit, it was not 
open to the defendants to urge before 
the High Court in the second appeal that 
the Civil Court had no jurisdiction to 
entertain the suit. His further submis- 
sion was that the provisions of Section 
105 (2) the Code  precluded the defen- 
dants from urging such a contention in 
the High Court in the second appeal, He 
also submitted that having regard to the 
facts of the case the provisions of Sec- 
tion 151 of the Code were not attracted. 
As we were nof impressed by the argu- 
ments advanced on behalf of the ‘plain- 
tiffs we did not call upon the counsel 
for the respondents. Dr. Naik, however, 
brought to our notice that it was his 
preliminary contention that this was a 
matter wherein a certificate under clause 
15 of the Letters Patent ought not to 
have been granted. He further submit- 
ted that the defendants are not only 
supporting the judgment upon the points 
decided by the High Court in their fav- 
our but also want to challenge the cor- 
rectness of the findings which are made 
against the defendants, 


11. It is unnecessary in the view 
that we are persuaded to take, to con- 
sider all the contentions urged by Mr. 
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Abhyankar. The first and tne foremost 
question tnat arises for consideration is, 
has the Civil Court jurisdicuon to enter~ 
tain the suit? That question is, in our 
opinion, concluded by the aecision of 
the Full Bench of this hugh Court in 
(1958) 60 Bom LR 1383. In this case the 
provisions of the Tenancy Act of 1948 as 
amended by the Bomoay Act 13 of 1956 
were construed by a Fuil Bench of tnis 
Court and the view taken by the Divi- 
sion Bench in C. R. A, No. 120 of 1937 
has been reversed. The Full Bench has 
taken the view that the proviso to Sec- 
tion 43-C of the Bombay Tenancy and 
Agricultural Lands Act, 1948 affords pro- 
tection to the tenant if the tenant had 
the protection under the Act, notwith- 
Standing the fact that that protection was 
taken away by the Bombay Tenancy and 
Agricultural Lands (Amendment) Act, 
1952. That protection must be given to 
the tenant even though the protection 
is claimed after a suit for ejectment 
was filed against him and the protection 
is afforded by the proviso which was 
enacted after the suit was instituted. Tne 
Full Bench further held that the proviso 
to Section 43-C was applicable to the 
case, as there was no final judgment 
against the opponent in the sense thai 
the judgment given by the Mamlatdar 
was subject to revision, and the  revi- 
sional Court was bound to take notice 
of the change in law effected by tne 
proviso. Upon construction of the pro- 
visions of these statutes the view taken 
was that the right of the opponent as à 
tenant under the Tenancy Act of 1948 
was by a legal fiction introduced by tne 
proviso to Section 43-C, continued and 
was not affected by the Amending Act 
of 1952. This decision of the Full Bench 
of the High Court has been approved by 
the Supreme Court in 68 Bom LR 645 
= (AIR 1966 SC 459) 





12. in view of the above deci-| 
sions of the Supreme Court, as well as 
the Ful Bench of this Court, Mr. 
Abhyankar was unable to resist the posi- 
tion that the Civi] Court wil have no, 
jurisdiction to entertain the suit institut-, 
ed by the plaintiffs against the defen-| 
dants for possession, future mesne profits 
and damages, He however, contended: 
that whether the provisions of the Ten-! 
ancy Act of 1948 as amended from time 
to time applied to the present case, was 
concluded by the order of remand that 
was passed by the District Court on 
March 28, 1958; that as that decision was 
not appealed from it became final and 
at a subsequent stage of the same pro- 
ceedings or in the suit the parties are 
precluded from re-agitating the correct- 
ness of the said decision. Reliance was 
placed by Mr. Abhyankar upon a deci- 
sion of the Supreme Court in Satyadhyan 
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v. Smt. Deorajin Debi. AIR 1960 SC 
941. In this Decision the Supreme Court 
has considered the effect of res judicata 
on the question of finality of an issue 
arising before the Court, The principle 
of res judicata is based on the need of 
giving a finality to judicial decisions. 
What it says is that once a res is judi- 
cata it shall not be adjudged again. 
Primarily it applies as between past 
litigation and future litigation. When a 
matter — whether on a question of fact 
er a question of law — has been decided 
between two parties in one suit or pro- 
ceeding and the decision is final. either 
because no appeal was taken to a higher 
Court or because the appeal was dis- 
missed. or no appeal lies, neither party 
will be allowed in a future suit or pro- 
ceeding between the same parties to 
canvass the matter again. This principle 
of res judicata is embodied in relation 
to suits in Section 11 of the Code _of 
Civil Procedure; but even where Section 
11 does not apply. the principle of res 
iudicata has been applied by Courts for 


the purpose of achieving. finality in 
litigation. The result of this is that the 
original Court as well as any higher 


Court must in any future litigation pro- 
ceed on the basis that the previous deci- 
Bion was correct. It is further neld that 
the principle of res judicata applies also 
as between two stages in the same liti- 
gation to this extent that a Court, whe- 
ther the trial Court or a higher Court 
having at an earlier stage decided a mat- 
ter in one way will not allow the par- 
ties to re-agitate the matter again at a 
Subsequent stage of the same proceed- 
ings. Ordinarily this principle so far as 
it goes cannot be controverted but the 
question involved in this appeal did not 
relate to the jurisdiction of a Court to 
entertain and try the suit, If regard be 
had ‘to the decision of the Full Bench 
in Patel Maganbhais case. (1958) 60 
Bom LR 1383 and the decision of the 
Supreme Court in Ishverlal Thakorelal's 
case, 68 Bom LR 645 = (AIR 1966 SC 
459) it is settled position in law that the 
present suit instituted by the plaintfifs 
cannot be entertained by the Civil Court 
having regard to the provisions of the 
Tenancy Act of 1948 as amended from 
fime to time and especially Section 83 
thereof. 


13. The question to be considered 
is. what is the effect of the parties 
filing a joint Purshis before the District 
Court in appeal No. 429 of 1956 on March 
96. 1958. In that Purshis a clear reference 
was made to the decision of the Divi- 
sion Bench of the High Court in C. R. A 
No. 120 of 1957 decided on December 20, 
1957 (Bom) As that decision was bind- 
ing upon the District Court the parties at 
- ithat stage of the proceeding treated it .as 


‘case 68 Bom LR 645 


ALL. R. 


settled law. Accordingly the joint Purshis: 
wes filed after referring to this judgment 
expressly and it was conceded that the 
Civil Court will have jurisdiction to en- 
tertain and try the suit. This decision of 
the Division Bench has been reversed by 
the decision of the Full Bench in Patel 
Maganbhai’s case (1958) 60 Bom LR 
1883 which is also approved by the 
Supreme Court in Ishverlal Thakorelal’s 
"red 68 Bom LR ,645 = (AIR 1966 SC 
9). 


14. It is a fundamental rule that a 
judgment of a court without jurisdiction 
is a nullity. Where, by reason of aw 
limitation imposed by statute. Charter or 
commission. a court is without jurisdic- 
tion to entertain any particular action or 
matter, neither the acquiescence nor the 
express consent of the parties can confer 
jurisdiction upon the court, nor can con- 
sent give a court jurisdiction if a condi- 
tion which goes to the jurisdiction has 
not been performed or fulfilled. (See 
Halsbury’s Laws of England, 3rd Edition, 
Vol. 9, paragraph 824 at page 352). To 
the same effect is the view taken by the 
Supreme Court in United Commercial 
Bank Ltd, v. Their Workmen, AIR 1951 
SC 230, Kania C. J. In the said decision 
has pointed out that consent cannot give 
a court jurisdiction if a condition which 
goes to the root of the jurisdiction has 
not been performed or fulfilled. No 
acquiescence or consent can give a juris- 
diction to a court of limited jurisdic- 
tion which it does not possess. In the 
same decision Fazl Ali J. also took a 
similar view and has observed “Consent 
cannot give jurisdiction in respect of a 
subject-matter though it might cure a 
mere irregularity.” The order of the 
District Court in Appeal No. 429 of 1956 
is based upon a joint Purshis by tbe ad- 
vocates of the parties saying that the 
Civil Court wil have jurisdiction to 
entertain the suit. It is insufficient to 


. confer jurisdiction when having regard to 


the settled position in law as found by 
the Full Bench in Patel Maganbhai’s 
case §1958) 60 Bom LR 1383 and by the 
Supreme Court in Ishverlal Thakorelal’s 
= (AIR 1966 SC 
459) the Civil Court will have no jurisdic- 
tion. 


15. The finding on an issue relat- 
ing to jurisdiction to what extent operates 
as res judicata is also considered by the 
Supreme Court in Mathura Prasad Sarjoo 
Jaiswal ' v. Dossibai N. B. Jeejeebhoy, 
(1970) 2 SCJ 685 — (AIR 1971 SC 2355). 
The view taken by the Supreme Court 
is that a decision on an issue of law 
wil operate as res judicata im a sub- 
sequent proceeding between the same 
parties. If the cause of action of the 
subsequent proceeding be the same as in 
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the previous proceeding, but not when 
fhe cause of action is different, nor when 
the law has since the earlier decision been 
altered by a competent authority, nor 
when the decision relates to the jurisdic- 
tion of the Court to try the earlier pro- 
ceeding, nor when the earlier decision 
declared valid a transaction which is 
prohibited by law. It is further held that 
a question relating to the jurisdiction of 
a court cannot be deemed to have been 
finally determined by an erroneous deci- 
Sion of the Court. If by an erroneous 
interpretation of the statute the Court 
holds that it has no jurisdiction, the ques- 
tion would not operate as res judicata. 
Similarly by an erroneous decision if the 
Court assumes jurisdiction wihich it does 
not possess under the statute, the ques- 
tion cannot operate as res judicata 
between the same parties, whether the 
cause of action in the subsequent litiga- 
tion is the same or otherwise. 


16. If an erroneous decision on a 
question of jurisdiction in an earlier pro- 
ceeding or litigation does not operate as 
res judicata in a subsequent proceeding 
between the same parties, a fortiori it 
follows that in the same proceedings when 
the matter has never been considered at 
the stage of the High Court then any deci- 
sion of the District Court will never ope- 
rate as res judicata if having regard to the 
setiled position in law it is quite clear 
that the Civil Court will have no jurisdic- 
tion to entertain the suit or the proceed- 
ang. 

17. The matter, however, does not 
rest there. If a decree of a Court is with- 
out jurisdiction then even at the stage 
of execution proceedings it can be 
challenged on the ground of nullity. In 
Kiran Singh v. Chaman Paswan, AIR, 
1954 SC 3840, it is held that it is a 
fundamental principle that a decree 
passed by a Court without jurisdiction is 
a nullity. and thatitsinvalidity could be 


set up whenever and wherever it is: 


sought to be enforced or relied upon, 
even at the stage of execution and even 
in collateral proceedings. A defect of 
fiurisdiction, whether it is pecuniary or 
territorial, or whether it is in respect of 
the subject-matter of the action, strikes 
at the very authority of the Court to 
pass any decree, and such a defect can- 
not be cured even by consent of parties. 


18. Section 85 of the Tenancy 
Act of 1948, inter alia provides that no 
Civil Court shall have jurisdiction to 
settle, decide or deal with any question 
which is by or under this Act, required 
to be settled, decided or dealt with by 
the Mamlatdar or Tribunal or the Maha- 
rashtra Revenue Tribunal in appeal or 
revision or the State Government in ex- 
ercise of their powers of control. Sec- 
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tion 29 of this Act prescribes the proce- 
dure to be followed by a landlord for 
£ possession of agricultural lands 
a tenant. Thus if the provisions of 
Act are applicable it is incumbent 
upon a landlord to follow the prescribed 
procedure under the statute for recovery 
of possession. The jurisdiction of the 
Civil Court to entertain a suit for such a 
relief is expressly barred under Sec- 
tion 85. That this is a settled position in 
law cannot be disputed in view of the 
earlier decision of the Supreme Court. In 
our opinion, consent of the defendants 
Or even acquiescence on their part can- 
not confer jurisdiction upon a Court when 
by a statute a bar is imposed upon ex- 
ercise of such jurisdiction by a Civil 
Court. As the Court will have no jurisdic- 
pun to entertain the suit. the suit is liable 
to be dismissed on that ground alone 


19. In the view that we have 
taken on the issue as to jurisdiction of a 
Civil Court it is unnecessary to consider 
the preliminary contention raised by 
Dr, Naik on behalf of the defendants and 
the other points of controversy arising in 
this appeal 


from 
thi 


20. In the result, the Letters 
Patent Appeal is dismissed with costs. 
Appeal dismissed, 
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Laxman Gopal Joshi, Petitioner v. 
Narayan Govind  Vidwans and others, 
Opponents, 

Special Civil Appln. No, 982 of 1968, 
D/- 25-4-1972 to set aside order of Maha- 
rashtra Revenue Tribunal, Poona Dj- 
31-10-1967. 

Index Note :— (A) Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act (27 of 1961) Sections 14, 33 (1) (2) 
— Tenant who is found to be a surplus 
holder cannot take shelter under a decree 


„for partition passed in favour of his son. 


Brief Note:— (A) If the tenant is 
found to be a surplus holder and is in 
actual possession of the lands lawfully 
with the permission of the owner, then, 
in spite of the decree, the lands have to 
be included in the holdings of the tenant 
under Section 12. Where the Collector 
excludes the lands on the ground that 
those lands ceased to be in actual posses- 
sion of the tenant under a decree for 
partition passed in favour of his son the 
landlord hag a right to challenge the 
finding of the collector in an appeal un- 
der Section 33 (1) (2). (Para 3) 


Order of Maharashtra Revenue Tri- 
bunal at Poona in Rev, Appeal No, AH 


IQ/IQ/D883/73/GDR 


34 Bom. [Prs. 1-3] 


VIII 36/67 (Ten. App. 597/67) dated 31-10- 
1967 Quashed.. 

A. P. Vaze, for Petitioner; V, V. 
Divekar (for No. 1) and S. C. Pratap, 
Asst, Govt.  Pleader (for No. 3). for 
Opponents. 


ORDER :— By this petition the 
petitioner, who is the landlord of res- 
pondent No. 1, challenges the decision of 
ihe Maharashtra Revenue Tribunal dated 
October 31, 1967, dismissing his appeal 
under the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961, on the 
ground that. in calculating the holdings 
of respondent No. 1, the Deputy Collec- 
tor had wrongly excluded the lands be- 
longing to the petitioner from the said 
holdings and this ground was not allow- 
ed to be agitated in appeal before the 
Revenue Tribunal. 


2. By his order dated June 29, 
1967, the Special Deputy Collector (Land 
Ceiling, G. S. Mills No. 1, Kopargaon, 
excluded S. Nos. 306/1. 306/2 and 305/3 
belonging to the petitioner on the 
ground that these lands ceased to be in 
&ctual possession of respondent No, 1 
under a decree for partition passed in 
favour of his son observing as follows:— 
From the evidence already re- 
corded I was also at one time inclined to 
treat the Civil Court decree as & collu- 
sive proceeding between interested par- 
ties, not borne out by facts and had a 
mind to ignore it and to. come to the 
conclusion that there was no partition at 
all as alleged by the holder, but the 
family was joint. I had taken a similar 
view in another case oes by me in 
the past. but the M. T Poona had 
set aside my decision. ¥ sane vide No. 
M. R. T AH. V. 13/55 TEB. AP. 237-66 
dated 20-8-1966 holder Shri Karbhari 
Ganuji Chandgude of Chas, Taluka 
Kopargaon). In that case the M. R. T. 
have observed as follows: 


"It must also be noted that in cer- 
tein cases under the provisions of Bom- 
bay Fragmentation and Consolidation 
Act, the Civil Courts are restricted to 
partition and to execute the decree with 
respect to certain lands. If that was the 
intention of the Legislature under the 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act. 1961, the Legislature 
could have straightway restricted the 
Civil Court to pass the decree for parti- 
tion, but it is not done so far, It is, there- 
fore, evident that the rights of the co- 
parceners to ask for partition in the 
Civil Court are kept in tact and the 
jurisdiction of the Civil Court to decide 
the suit for partition, is not taken away. 
This being the legal position. we have to 
consider and respect the decrees of the 
Civil Court in the present case. 

"This Court cannot, therefore, sit in 
judgment over the decision given by a 
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Civil Court and treat it as collsuive 
decree. I have, therefore, to accept the 
position as per Civil Court decree of 1960 
and say that there was a partition in 
1953, and there is no proof about reunion. 
As I have already stated above I was go- 
ing to treat the decree in the Civil Court 
as a collusive proceeding, on the strength 
of the evidence that was led before by 
the holder and other interested persons, 
and had therefore even asked the holder 
to give me his choice of lands for reten- 
tion which he had done. Thereafter I 
had also issued notices to the interested 
landlords whose lands were likely to be 
found as excess held by the holder, to 
lead evidence to show how they were 
entitled for restoration under Sec, 19 of 
the Act, Their evidence was also record- 
ed, but in the meanwhile the M. R. T's 
orders in Chandgude's case was also re- 
ceived by me, and so I had to change my 
whole course of action." 


That decision was challenged by the 
petitioner by filing an appeal before the 
Revenue Tribunal. 


3. Now, there can be no doubt 
that the petitioner who appeared in 
answer to the public and private notice 
served on him under Section 17 could 
contend that in spite of the decree the 
lands were lawfully and actually in 
possession of the petitioner and the 
petitioner was the holder of the said 
lands, What the Deputy Collector had to 
ascertain was the holding of respondent 
No. 1 under Section 12. The words “to 
hold land” are defined under Sec. 2 (14) 
as meaning “with its grammatical varia- 
tions and cognate expression, means to be 
lawfully in actual possession of land as 
owner or as tenant.” If the respondent 
No. 1 was in actual possession of the 
lands lawfully with the permission of the 
owner, in spite of the decree, the lands 
had to be included in the holdings of 


. respondent No, 1. The petitioner had a 


right of appeal under Section 33 (1) (2), 
in which he could challenge the declara- 
tion made under Section 21 by the 
Deputy Collector on the ground that the 
declaration was made illegally exclud- 
ing the lands which were in actual law- 
ful possession of respondent No. 1. It is, 
therefore, difficult to appreciate how the 
Revenue Tribuna] could dismiss the ap- 
peal of the petitioner observing as 
follows; — 


wants that the lands of 
which he is a landlord should be included 
in the holding of the holder, Vidwans. 
That is surely a matter which the ap- 
pellant cannot raise in this appeal.” 3 
I fail to understand how it could be con- 
sidered by the Revenue Tribunal that the} 
petitioner had no right of challenging the} 
finding of the Deputy Collector exclud- ] 
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Ing his lands from the possession of ihe 
holding of respondent No. 1, 


4. Mr. Divekar, the learned Coun- 
sel for the respondent No. 1, however, 
submitted in support of the finding of the 
Bevenue Tribunal that in Special Civil 
Appln. No. 1156 of 1967, decided on 
Apri 2, 1971, Deshpande J. has laid 
down that where the tenant himself is 
found not to be a surplus - land-holder, 
the very purpose for which the notice 
was served on the land-holder under 
Section 20 did not exist and the further 
inquiry as to his rights under Section 19 
of the Act stands frustrated. The  deci- 
sion is to be understood in the context 
Of the facts of that case. In that case a 
declaration under Section 21 was 
challenged before the Revenue Tribunal 
in Special Civil Application No, 1156 of 
1967. The tenant holder was declared not 
© bea surplus holder on considering 
the facts of the case in the appeal filed 
by the tenant, Tbe landlord's appeal was 
dismissed by the Revenue Tribunal The 
landlord had filed Special Civil Applica- 
tion No. 1156 of 1967 challenging the 
decision of the Revenue Tribunal. Mr. 
Justice Deshpande considering the merits 
of the case found that the Revenue 
Tribunal was quite right in holding that 
the tenant was not a surplus holder, He 
also held that as the tenant was not a 
surplus holder the rights if any, of the 
landlord had become  infructuous and 
hence he could not challenge the deci- 
sion of the Revenue Tribunal These are 
not the facts in ihe present case. Res- 
pondent No. 1 was declared a surplus 
holder, The petitioner was impleaded in 
the inquiry under Section 17 as well as 
under Section 20. He contended that the 
partition accepted by the pow Collec- 
tor was not binding on What the 
Deputy Collector "had to oem was 
the actual lawful possession of land by 
respondent No, 1. The decision of Desh- 
pande J., therefore, cannot be applicable 
to the facts of the present case. It must 
be, therefore, held that the Revenue 
Tribunal erred in law in not considering 
the appeal on merits. 


5. In the result, the order of the 
Maharashtra Revenue Tribunal is quash- 
ed. The appeal filed by the petitioner be- 
fore the Revenue Tribunal is restored to 
its file. The Tribunal shall hear and 
dispose of the said appeal in the light 
of the observations made hereinabove. 


6. Rule made absolute. In the cir- 
cumstances of the case there will be no 
order as to costs. 


Petition allowed. 
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Keda Kalu Wagh Patil, Petitioner v. 
Devidas Pandharinath  Metkar, Oppo- 
nent. 


Spl. Civil Appin. No. 1519 of 1971 
with C. A. No. 142 of 1972, D/- 22-3-1972 
to set aside order of Maharashtra Reve- 
nue Tribunal at Bombay, D/- 25-2-1971. 


(A) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), S. 32-F (1A) 
Proviso (as amended by Act 49 of 1969) 
— Object — Application by tenant 
under, for purchase of land — Prior un- 
executed order under Section 32-P for 
bis eviction if bars application. (X-Ref:— 
S. 32-P). 


The object of the amendment is to 
give a fresh opportunity to the tenants 
concerned who had lost the right to pur- 
chase the land in their possession. Con- 
sequently, an application under the am- 
ended Section 32-F (1A) proviso by a 
tenant intimating his desire to purchase 
the land in his possession does not be- 
come non-maintainable simply because 
previously an order under Section 32-P 
was passed directing his summary evic- 
tion from the land. No right is vested in 
the landlord as a result of the previous 
order under Section 32-P. All that Sec- 
tion 32-P envisaged is the summary 
eviction of the tenant and surrender of 
the land to the former landlord  there- 


after. Until the actual  eviction takes 
place the landlord can have no vested 
right. (Paras 8, 9) 


Even after the tenant fails to exer- 
cise his right under Section 32-F (1A) 
till the amendment to the said sub-sec- 
tion, he continues to be a tenant only 
liable to be evicted under Section 32-P. 
There is nothing in Section 32-P which 
indicates that a tenant who failed to 
exercise the right to purchase the land 
held by him within the prescribed time 
under Section 32-F, ceases to be a tenant. 
The mere fact that he is liable to be 
evicted under Section 32-P does not 
mean that his tenancy is terminated by 
the statute, when the Statute does not 
specifically say so. That is why while 
amending sub-section (1A) of Sec. 32-F 
the legislature has advisedly used the 
expression “tenant” and not “former 
tenant” which is used in Section 32-P. 
If the tenant fulfils the requirements of 
Section 32-F (1A) with proviso, he is 
entitled to the benefit of that proviso 
after the amendment, No orders passed 
under the unamended section can  pre- 
judice this new right which is conferred 
specially by the legislature on him. 

(Para 11) 


FQ/GQ/C559/73/GKC 


36 Bom. [Prs, 1-5] 


V. M. Limaye, for Petitioner; R. G. 
Samant for R. G, Samant & Co., for 
Opponent. 

ORDER :— This Special Civil Appli- 
cation under Article 227 of the Consti- 


tution of India is directed against the 
concurrent findings and orders cf the 
tenancy authorities holding that the 


petitioner had ceased to be a tenant of 
the land in his possession bearing S. No. 
32 of village Khedgaon in Tal. Kalwan 
of district Nasik. On the tillers’ Gay i.e. 
April 1, 1957 the respondent, who is the 
landlord of the petitioner, was a minor. 
He attained majority on June 1, 1961. 
The petitioner-tenant failed to exercise 
his right to purchase the land before 
June 1, 1963 as required by Section 32-F 
of the Bombay Tenancy and Agricultu- 
ral Lands Act, 1948, as it stood before 
its amendment by Maharashtra Act 49 
of 1969. 


22. Under that amendment, which 
came into force on October 18, 1969, a 
proviso was added to  sub-section (1A). 
'The said sub-section after the amend- 
ment adding the said proviso reads as 
under: 

"(LA) A tenant desirous of  exercis- 
ing the right conferred on him under 
sub-section (1) shall give an intimation 
in that behalf to the landlord and the 
Tribunal in the prescribed manner with- 
in the period specified in that sub-sec- 
tion: 

Provided that, if a tenant holding 

land from a landlord (who was a minor 
and has attained majority before the 
commencement of the ‘Tenancy and 
Agricultural Lands Laws (Amendment) 
Act, 1969) has not given intimation as 
required by this sub-section but being 
in possession of the land on such com- 
mencement is desirous of exercising the 
right conferred upon him under sub- 
section (1) he may give such intimation 
within a period of two years from the 
commencement of that Act." 
It is not disputed that the petitioner was 
in possession of the land in dispute on 
October 18, 1969, when, the Tenancy and 
Agricultural Lands Laws (Amendment) 
Act, 1969 came into force. But prior to 
the amendment, proceedings under Sec- 
tions 32-F and 32-G were started by 
Agricultural Lands Tribunal in 1965. 
Those proceedings ultimately ended  be- 
fore the Maharashtra Revenue Tribunal 
on March 2, 1967. The result of the pro- 
ceedings was that it was declared that 
the petitioner had lost his rights to pur- 
chase the land under Section 32-F and 
that the land should be surrendered in- 
to possession of the landlord under Sec- 
tion 32-P. . 

3. In spite of the said decision, 
after the amendment came into force, 
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the petitioner made an application before 
the Tahsildar, Kalwan, under Section 
32-G on December 4, 1969, within the 
time prescribed under the proviso to 
sub-section (1A) of Section 32-F, In that 
application, he stated that he was desir- 
ous of exercising the right conferred on 
him under sub-section (1A) to Section 
32-F of purchasing the land and prayed 
that orders may be issued to the Village 
Officer to fix the purchase price of the 
land under Section 32-G. He also re- 
quested that orders may be issued to the 
Village Officer to stay the handing over 
of possession of the suit land to the land- 
lord, in pursuance of the order dated 
March 2, 1967 passed by the Maharash- 
tra Revenue Tribunal in the earlier pro- 
ceedings. 


4, The Tahsildar, Kalwan, reject- 
ed the petitioner’s application on the 
ground that in view of the earlier pro- 
ceedings under Section 32-F, as it stood 
before the amendment, as the Tahsildar 
was directed to apply the provisions of 
Section 32-P and summarily evict the 
petitioner, he was not competent to pass 
any orders on the fresh application filed 
by the petitioner. The said decision of 
the Tahsildar was challenged in an ap- 
peal before the Assistant Collector by 
the petitioner, who agreed with the view 
taken by the Tahsildar, holding that Sec- 
tion 32-F was not amended with an in- 
tention to give retrospective effect. 


5. The said decision was further 
confirmed by the Maharashtra Revenue 
Tribunal, which dismissed the revision 
application filed by the petitioner on 
February 25, 1971, observing as follows: 


"They maintained that by this am- 
endment the rights of tenants to pur- 
chase the lands in question within two 
years of their landlord having attained 
majority were revived for a period of 
two years more from the commencement 
of that Act, even thoügh they had not 
exercised the same within the period 
specified in sub-section (1) of Section 
32-F. Ordinarily, that would be the cor- 
rect position, if the tenant has continued 
in possession at the time of the amend- 
ment. In these cases, however, the main 
difficulty in the way of the applicants is 
that their rights as tenants have been 
terminated by the decisions of the Reve- 
nue Courts much before the amendment 


came into force. The decision of the 
Maharashtra Revenue "Tribunal was 
given on March 2, 1967, while the am- 


endment came into force on October 17, 
1969. Now, those were orders under Sec- 
tion 32-P (2) of the Tenancy Act. Sec- 
tion 32-P (1) provides that where a ten- 
ant fails to exercise the right to  pur- 
chase the land held by him within the 
specified period under Section 32-F, tha 
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Tribunal may........ . direct that the land 
shall be disposed of in the manner pro- 
vided in sub-section (2). Then, sub-sec- 
tion (2) (a) provides that the ‘Tribunal 
shall direct that the former tenant be 
summarily evicted; and (b) provides 
that the land shall subject to the provi- 
sions of Section 15, be surrendered to 
the former landlord. Now, the orders 
were obviously passed under these pro- 
visions. Hence, there can be the least 
doubt that, after the orders were passed, 
the relations between the landlord and 
the tenants ceased to exist.” 

6. The said decisions of the ten- 
ancy authorities are challenged in the 
above petition on the ground that the 
said decisions are manitestly contrary to 
the intention of the legislature in amend- 
ing sub-section (LA) so as to give a fur- 
ther opportunity to the tenant of the 
minors and others mentioned in Section 
32F (1) to exercise the right of purchase 
within a period of two years after the 
coming into force of the amending Act 
i, e, before October 17, 1969. Mr. Sam- 
ant, learned counsel for the respondent- 
landlord, on the other hand, submitted 
that -the benefit of the proviso can be 
extended only to the persons who were 
in possession qua tenants, but that the 
petitioner had ceased to be a tenant or 
was not having the status of a tenant, in 
view of the earlier proceedings, in the 
course of which it was finally held that 
the statutory, purchase in his favour was 
ineffective and the land was to be dispos- 
ed of under Section 32-P, Mr. Samant’s 
argument is that once the order was 
passed under Section 32-P on the foot- 
ing that the sale had become ineffective, 
the tenant ceased to have the status of 
a tenant and he was liable to be sum- 
marily evicted under Section 32-P and 
such a person could not claim the bene- 
fit of the proviso added by the Maha- 
rashtra Act 49 of 1969, on the basis of 
the mere fact that he was in possession 
of the land on the date on which the 
amendment came into force. He further 
submitted that the petitioner was liable 
to be evicted under Section 32-P summa- 
rily from the land but for the suit which 
the petitioner had filed after the order 


of the Maharashtra Revenue Tribunal 
The suit is referred to by the Revenue 
Tribunal in the course of its judgment 


as a suit challenging the partition under 
which the land in dispute was  allotted 
to the share of the respondent. In the 
course of that suit an ad interim injunc- 
tion was obtained by the petitioner. The 
injunction was ultimately vacated. The 
order was confirmed by the Appeal 
Court. The order, though challenged by 
the petitioner in a Civil Revision apnli- 
cation, was not disturbed by the High 
Court, as the petitioner withdrew the 
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application on November 28, 1969. Mr, 
Samant therefore  strenuously urged 
that, having regard to the orders passed 
in the earlier proceedings, the petitioner 
could not take advantage of the errone- 
ous interim injunction orders for claim- 
ing any status higher than that of a tres- 
passer; and hence the benefit of proviso 
to sub-section (lA) could not be extend- 
ed to him. 


T. Having regard to these conten- 
tions, the only question which arises in 
this case is as to whether because of the 
earlier proceedings under Section 32-F, 
before its amendment the benefit of the 
amendment should be refused to the 
petitioner. In my judgment, all the three 
tenancy authorities misdirected them- 
selves on law. The Tahsildar found that 
he was not competent to issue orders 
because the Maharashtra Revenue Tri- 
bunal had earlier passed an order. Ha 
ignored that the tenant was claiming a 
right under the new amendment. 'The 
Assistant Collector thought that a right 
was vested in the landlord under Section 
32-P, as a result of earlier proceedings; 
and hence that right could not be divest- 
ed by a subsequent amendment. He for- 
£ot the plain purpose of the amendment 
which was meant to give a further op- 
portunity to the tenant, who was in pos- 
session of the land, to exercise the right 
of purchase, The Revenue Tribunal re- 
ferred to the order passed by the Spe- 
cial Deputy Collector in the earlier pro- 
ceedings under Section 32-P, which di- 
rected that the suit land should be re- 
stored to the landlord for personal culti- 
vation as prayed for by him, and held 
that this was an order passed in pursu- 
ance of the powers under Section 32-P 


(2) (a) (b). 


8. It is true that ordinarily am-, 
ending statutes must not be given a re- 
trospective effect unless a plain  inten- 
tion of the legislature can be found in 
the amendment to give it a retrospective 
effect. It was noticed that a large num- 
ber of tenants in the Bombay area of 
Maharashtra State, whose  landlords 
were minors and others mentioned in 
Section 32-F, failed to give intimation 
of their willingness to purchase the land 
within the period laid down, under Sec- 
tion 32-F and (1) and (1A). In order to 
give a fresh opportunity to the tenants 
concerned, a proviso was added with the 
specifie purpose of benefiting the tenants 
in possession, who had lost their right to 
purchase the land in their possession. 
The proviso enabled them to exercise 
the right within two years after the 
commencement of the amending Act. rd 
could not be said that any right under! 
Section 32-P was vested in the landlord 
as a result of the previous order for 
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dispute of land under Section 32-P. All 
that it envisaged was the summary evic- 
tion of the tenant and surrender of the 
land to the former landlord thereafter. 
Until the actual eviction and surrender 
took place the landlord could have no 
vested right. The legislature could vest 
the person in possession if it was lost, 
with a new right, Even if the landlord 
had a right to claim possession by exe- 
cuting the order, the order could be 
affected with retrospective effect by am- 
endment of the Statute, like the one 
with which we are dealing in this case. 
The specific intention of the amendment 
was to benefit the tenants wao had 
otherwise lost their right of purchase. If 
the tenants were in possession of the 
land when the amendment cam? into 
force they were benefited by the amend- 
ment. 


9. The decision in the former 
proceedings can be relied upon by the 
landlord only on the basis of principles 
analogous to res judicata. The decision 
cannot create a vested right in the land- 
lord against the Legislature making sta- 
tutory amendment. The previous deci- 
sion could not prevent the Legislature 
from making amendment which was 
pleinly intended to be retrospective as 
it eonferred right on the tenants who 
had lost it. The respondent could not 
make a plea of res judicata or estoppel 
in view of the subsequent statute. in 
my judgment, therefore, all the tenaney 
authorities manifestly erred in law in 
holding that the petitioner's application 
under the proviso to sub-section (1A) of 
Section 32-F was not maintaineble in 
view of the earlier orders under the un- 
amended section. The petitioner was in 
possession of the land on the date on 
which the amendment adding the pro- 
viso came into force, He was, therefore, 
entitled to exereise the right under the 
said proviso. 

F Mr. Samant, however,  vehe- 
mently contended that the legislature 
has made a difference in describing the 
status of a tenant who had lost his right 
to purehase the land as a “former ten- 
ant” under Section 32-P and as a “ten- 
ant" under Section 32-F, He, therefore, 
submitted that the Tribunal was right 
in assuming that the tenancy of the peti- 
tioner was terminated under Section 
32-P, The very expression “former ten- 
ant’, submits Mr, Samant, connotes that 
the tenant ceased to be a tenant on ac- 
count of something, He submitted that 
the very fact that an order under Sec- 
tion 32-P was passed on March 2, 1967 
for evicting the petitioner under Section 
82-P (2) (a) and for restoring the land 
to the landlord under sub-seetion (2) (b), 
therefore, resulted in the terminetion of 
the tenancy of the petitioner. This argu- 
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ment must be rejected because the 
words "former tenant" in sub-section (2) 
(a) of Section 32-P, are used only to in- 
dicate a tenant whom the law wanted 
to make a purchaser, but who on ac- 
count of his negligence or conduct made 
the purchase ineffective. That cannot, 
however, affect the rights of the peti- 
tioner to continue to be a tenant till he 
exercises his right under sub-section (1A) 
of Section 32-F. 


11. Even after he failed to exer- 
cise his right under sub-section (LA) of 
Section 32-F till the amendment to the 
said sub-section, he continued to be a 
tenant, only liable to be evicted under 
Section 32-P, There is nothing in Sec- 
tion 32-P which indicates that a tenant 
who failed to exercise the right to pur- 
chase the land held by him within the 
prescribed time under Section 32-F, 
ceased to be a tenant. The mere fact that 
he was liable to be evicted under Sec- 
tion 32-P though he was a tenant does 
not mean that his tenancy was terminat- 
ed by the statute, when the statute does 
not specifically say so. That is why 
while amending sub-section (1A) of Sec- 
tion 32-F the legislature has advisedly 
used the expression “tenant” and not 
"former tenant" which is used in Sec- 
tion 32-P. If the petitioner fulfilled the 
requirements of Section 32-F (1A) with 
proviso, he was entitled to the benefit of 
that proviso after the amendment. No 
Orders passed under the unamended sec- 
tion could prejudice this new right which 
was eonferred specially by the legisla- 
ture on him. 


12. Mr. Samant then submitted 
that the view taken by the Revenue 
Tribunal and the other tenancy authori- 
ties in the present case is a possible view 
and should not be interfered with by 
this Court in its powers under Article 
227 of the Constitution of India, In sup- 
port of his argument, he relied on the 
well known decisions of the Supreme 
Court in Satyanarayan Laxminarayan 
Hegde v. Malikarjun Bhavanappa Tiru- 
male, AIR 1960 SC 137 and T. S, Bala- 
ram v. Volkart Bros, AIR 1971 SC 2204. 
With respect, the said decisions are ap- 
plicable where two views are possible. 
In the present case, no two views are 
possible. The tenancy authorities have 
plainly misdirected themselves with re- 
gard to the scope of the amendment 
effected in sub-section (1A) of Section 
32-F of the Bombay Tenancy end  Agri- 
cultural Lands Act, 1948, by Maharash- 
tra Act XLIX of 1969, for enabling ten- 
ants to exercise the rights conferred on 
ihe tenants, as stated hereinabove. 


13. For these reasons, the  peti- 
tion must be allowed. The order of the 
Tahsildar, Kalwan, dated March 13, 1970, 
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the order of the Assistant Collector, 
Nasik, dated September 6, 1970 and the 
order of the Maharashtra Revenue Tri- 
bunal dated February 25, 1971, are 
quashed. The application filed by the 
petitioner under Section 32-G is restor- 
ed to the file of the Tahsildar, Kalwan. 
The Tahsildar shall dispose it of in ac- 
cordance with law. 


14, In Civil Application No. 142 
of 1972, the petitioner has prayed for 
the stay of the order passed by the 
Maharashtra Revenue ‘Tribunal dated 
March 2, 1967, referred to above. If the 
petitioner is entitled to exercise his 
right of purchase under the proviso to 
sub-section (hA) of Section 32-F, no 
orders can be passed against him under 
Section 32-P. It is, therefore, necessary 
to stay the proceedings for delivery of 
possession under the order of the Maha- 
rashtra Revenue Tribunal dated March 
2, 1967 pending the application which is 
to be heard by the Tahsildar as directed 
above. If the Tahsildar holds that the 
petitioner is entitled to purchase the 
land, he shall proceed to fix the pur- 
chase price, and the order passed by the 
Revenue Tribunal on March 2, 1967 and 
the earlier orders passed by the tenancy 
authorities which were confirmed by 
that order shall become infructuous as 
a result of the amendment Act, If on 
the other hand, it is held by the Tahsil- 
dar for any valid reason that the  peti- 
tioner is not entitled to purchase the 
land, the respondent shall be at liberty 
to execute the order passed by the 
Maharashtra Revenue Tribunal on March 
2. 1967. Subject to the above remarks, 
rule in Civil Application No. 142 of 1972 
is also made absolute. In the  circum- 
stances of the case, there will be no 

order as to costs. 
‘ Petition allowed. 


AIR 1974 BOMBAY 39 (V 61 C 10) 
VIMADALAL, J. 

Devidas Tulsiram Brijwani, Petitioner 
v. The Commissioner, Poona Municipal 
. Corpn., Respondent. 

Civil Revn. Appln, No. 315 of 1971, 
D/- 26-2-1973, from order of B. B. Vag- 
yani, 10th Jt. Civil J. Jr. Division at 
Poona, D/- 16-10-1970. 


(A) Civil Procedure Code (1908), 
Order 23, Rule 1 — Application for with- 
drawal of suit with permission to file 
fresh suit — Rejection of liberty io file 
fresh suit — Suit cannot be ordered to 
have been withdrawn — Procedure to be 
followed in such a contingency indicated. 

(Para 1) 


KQ/KQ/E735/73/AGT 


Devidas v. Poona Municipality (Vimadalal J.) 
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V. S. Gadgil, for Petitioner; 
Agarwal, for Respondent. 


: JUDGMENT :— This is a revision ap- 
plication filed by the original plaintiff 
against an order passed by the learned 
Civil Judge (J. D.), Poona, on 16th Octo- 
ber 1970 holding that the plaintiff's suit 
stands withdrawn, without liberty to file 
a fresh suit. The present suit was filed 
by the plaintiff to challenge a notice 
issued by the defendant-Corporation can- 
celling his licence to carry on business. 
In the Written Statement, a plea was 
raised that the suit was not maintainable 
without the requisite statutory notice 
under Section 487 of the Bombay Provin- 
cial Municipal Corporation Act. In view 
of that formal defect, the plaintiff put in 
a written application dated 16th October 
1970 for permission to withdraw the suit 
with liberty to file a fresh suit under 
Order 23, Rule 1 (2) of the Code of Civil 
Procedure. On that application, the de- 
fendants’ reply was endorsed in the usual 
manner stating, inter alia, that the de- 
fendant-Corporation did not press the 
point of want of notice under Section 497. 
On that, the learned Judge of the Court 
below made an order in which, after set- 
ting out the course the litigation had 
taken and the conduct of the plaintiff, he 
came to the conclusion that the intention 
of the plaintiff was to harass the defen- 
dant-Corporation by protracting the liti- 
gation and he, therefore, declined to al- 
low the suit to be withdrawn with liberty 
to the plaintiff to file a fresh suit, but 
made an order whereby the suit stood 
withdrawn without such liberty. For 
withdrawing a suit without liberty under 
Order 23, Rule 1 (1) of the Civil Proce- 
duce Code, no permission or order of the 
Court was required by the plaintiff. The 
plaintiffs application was for withdraw- 
ing with liberty to file a fresh suit under 
Order 23, Rule 1 (2) and, if the learned 
Judge of the Court below thought that 
that liberty should not be granted, he 
could reject that application, but he 
could not make an order whereby the 
plaintiffs suit stood withdrawn without 
liberty to file a fresh suit, with the re- 
sult that the plaintiff would be precluded 
from filing a fresh suit in respect of the 
same cause of action as stated in sub- 
rule (3) of Order 23, Rule 1 of the Code 
of Civil Procedure. The order passed by 
the lower Court is, therefore, erroneous 
and must be set aside. The result of this 
order would ordinarily be that the lower 
Court would have to proceed with the 
hearing of the suit in the ordinary course, 
I am, however, not satisfied with the re- 
jection of the liberty to file a fresh suit 
by the trial Court, in so far as it was 
based on the defendants having endorsed 
on the plaintiffs application that they did 
not press the point of notice under Sec- 
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tion 487 of the Bombay Provincia] Muni- 
cipal Corporation Act without stating in 
so many words that they waived the 
statutory notice under the said section 
and gave up their contention in that be- 
hali. The learned Judge of the Court 
below should therefore ask for a fresh 
endorsement by the defendants as to whe~ 
ther they are prepared to waive the sta- 
tutory notice and to give up that conten- 
tion, After the fresh endorsement is 
made, the learned Judge should proceed 
to deal with the application for with- 
drawal of the suit with liberty ta file a 
fresh suit. If he decides not to grant 
that liberty, he must proceed to hear the 
suit in the ordinary course, 


Revision allowed, 





AIR 1974 BOMBAY 40 (V 61 C 11) 
DESHMUKH AND JOSHI, JJ. 

Khivaraj Chhagniram Zavar and an- 
other, Appellants v. Shivshankar Basappa 
Lingashetty and another, Respondents. 

L. P. A. Nos. 4 and 7 of 1970, in First 
Appeal No. 830 of 1965, D/- 29-1-1973, 
from judgment of Kantawala J., in F, A, 
No. 830 of 1965. 


(A) Letters Patent (Bombay), Cl. 15 
— Interpretation — The words and ex- 
pression used in the clause should he 
given their natural meaning — It is not 
possible to go beyond the express langu- 
age of that clause unless the words are 
capable of two difierent meanings. 
(Para 11) 
(B) Letters Patent (Bombay), Cl. 15 
— Bombay Public Trusts Act (29 of 1950), 
Section 72 — Proceedings before the Dis- 
trict Judge — Appeal against — Hearings 
by Single Judge — Appeal against — 
Prior permission of Single Judge under 
clause 15 not necessary. 


Section 72 (1) of the Bombay Public 
Trusts Act provides a remedy by way of 
an application only. Though the func- 
tions of the District Judge under this sec- 
tion are similar to the functions perform- 
ed by an appellate Court, the decision of 
the District Judge is not one in an appel- 
late jurisdiction. Hence where a single 
Judge hears an appeal from the ‘decision 
of the District Judge under Section 72 he 
does not hear an appeal from the deci- 
sion of an appellate Court within the 
meaning of clause 15 of the Letters 
Patent and an appeal against the deci- 
sion of the single Judge in such a case 
can be filed without obtaining leave from 
him under the clause (1956). 58 Bom LR 
894, Dist. (Paras 16,18) 


1Q/JQ/E13/73/MNT 


Khivaraj v. Shivshankar 


A.I. R. 


J. R. Lalit for U. R. Lalit, for Appel- 
lants; M. V. Paranjape with V, V. Dive- 
kar, for Respondents. 

JUDGMENT :— These appeals arise 
out of the original proceedings before the 
Deputy Charity Commissioner holding 
enquiry under the Bombay Public Trusts 
Act (hereinafter referred to as ‘the Act’) 
to determine whether there was a public 
trust and whether certain properties were 
the properties of that trust a preliminary 
point of law has been raised by Shri 
M. V. Paranjpe learned Counsel for res- 
pondent No. 1, that these appeals under 
clause (18) of the Letters Patent against 
the judgment of learned Single Judge of 
this Court are filed without the leave of 
that Judge. According to him, the pro- 
ceedings before the District Court under 
Section 72 of the Act are proceedings in 
the nature of an appeal from the order 
and decision of the Charity Commissioner 
and as such the First Appeal heard by a 
learned Single Judge of this Court is a 
decision of this Court while exercising 
appellate jurisdiction over a decision of 
the District Court given in the exercise 
of its appellate jurisdiction. "This being 
So, the relevant provisions of the Letters 
Patent clause (15) will be attracted and 
both the present appeals filed without 
the leave are incompetent. 


2. The facts out of which the two 
appeals arise may be noted very briefly. 
Respondent No. 2 Devidas  Baliramdas 
Bairagi filed application No. 3477 of 1952 
under protest under Section 18 of the Act 
for a declaration that certain properties 
described in that application were his pri- 
vate properties and not public trust. A 
little later in the same year 1952 the pre~ 
sent appellant filed application No. 3532 
of 1952 under Section.18 in respect of the 
same properties for a declaration that 
they constituted a public trust and the 
properties belong to that trust. Both 
these applications were heard by the As- 
sistant Charity Commissioner and he ar- 
rived at the finding under Section 20 of 
the Act that House No. 206 constituted a 
publie trust property and directed it to 
be so registered under the provisions of 
Section 21 of the Act. So far as House 
No. 13 was concerned his finding was that 
it was private property of respondent 
No. 2 who had transferred it to respon- 
dent No. 1 before the year 1952 in satis- 
faction of a decree obtained by respon- 
dent No. 1 against respondent No. 2. The 
appellant as well as respondent No. 2 
went in appeal to the Charity Commis- 
sioner under Section 70 of the Act. The 
Joint Charity Commissioner who heard 
both the appeals confirmed the findings 
and held that house No. 13 was the pri- 
vate property of respondent No. 2. He 
further held that house No. 206 was a 
public trust but the property was subject 
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to a'charge of Rs. 2,000/- in favour of 
respondent No. 1 in relation of an earlier 
transaction. Both of them then filed ap- 
plications under Section 72 in the District 
Court. Appellant’s application was No. 
V6 of 1964 in which he contended that 
the charge in favour of respondent No. 1 
against house No. 206 was not binding on 
the trust at all. He also filed another ap- 
plication No. 77 of 1964 that house No. 13 
was a property of the public trust. The 
present respondent No, 2 filed Misc. Ap- 
plication No. 92 of 1964 in the District 
Court for a decision that house No. 206 
was his private property and not a public 
trust. All the three applications which 
were transferred to the learned Asstt. 
Judge, Sholapur, were heard together by 
him. He rejected all the three applica- 
tions maintaining the orders passed by 
the Charity Commissioner. Being ag- 
grieved, the appellant filed First Appeal 
No, 830 of 1965 in the High Court regard- 
ing the charge on house No. 206. He also 
filed First Appeal No. 83 of 1965 regard~ 
ing the finding in respect of house No. 13. 
Both these appeals were heard together 
by Kantawala, J. (as he then was) and 
both came to be dismissed by common 
judgment dated July 23, 1969. Against 
the dismissal of the two first Appeals, the 
present two Letters Patent Appeals have 
been filed without the leave of the learn- 
ed Single Judge. 


3. According to Shri Paranjpe, 
fhese appeals without the leave under 
clause 15 of the Letters Patent are in- 
competent and should be rejected. We 
have heard the learned Counsel on both 
sides only on preliminary point and would 
dispose of the preliminary objection in 
the first instance, 


4, There is no doubt that this 
matter has come to the Civil Court under 
Section 72 of the Act after the Assistant 
Charity Commissioner completed the en- 
quiry under Sections 19 and 20 of the 
Act and after the appeals filed to the 
Charity Commissioner under Section 170 
of the Act came to be disposed of. So 
far as the plain language used in Sec. 72 
of the Act is concerned, it only provides 
to a person aggrieved a remedy by way 
of an application to the Court under the 
Act. The Court is defined under Sec. 4 
of the Act to mean in the Greater-Bom- 
bay, the City Civil Court and elsewhere, 
the District Court. Having approached 
the District Court under Section 72 of the 
Act and after its disposal as provided by 
sub-section (2) of Section 72, the appeals 
came to be filed in this Court. As the 
fiudgment and order passed by the learned 
Single Judge in the two appeals has ag- 
grieved the present appellant the present 
appeals without the leave of the learned 
Single Judge are filed, 
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5. Mr. Paranjpe'ss argument in 
nutshell is that the jurisdiction exercised 
by the District Court under Section 72 of 
the Act is appellate in its character and 
that the jurisdiction of the District Court 
under Section 72 should be considered as 
an exercise of the appellate jurisdiction 
as contemplated by clause 15 of the Let- 
ters Patent. In that view the Two First 
Appeals heard by the learned Single 
Judge were decided in the Appellate 
jurisdiction of the High Court over the 
decisions which were themselves in the 
exercise of the appellate jurisdiction, 
There is no doubt that so far as the pro- 
visions of clause*15 of the Letters Patent 
are concerned, where the exercise of 
jurisdiction by a Single Judge of this 
Court is in the appellate jurisdiction of 
this Court in respect of a decree or order 
made by the lower Court in the exercise 
of its appellate jurisdiction leave of the 
learned Single Judge must be obtained 
without which no appeals can be filed. 
The only question that requires determi- 
nation therefore is whether the jurisdic- 
tion exercised by the District Court under 
Section 72 of the Act should be consider- 
ed as the exercise of the Appellate juris- 
diction for the purpose of clause 15 of the 
Letters Patent. 


6. Mr. Paranjpe, Counsel for the 
respondents, took us through the provi- 
sions of the Act as well as the Civil Pro- 
cedure Code for the purpose of pointing 
out bow the appellate jurisdiction is con- 
ferred upon the Court and what is the 
nature of that jurisdiction. An enquiry 
under the Act commences when an ap- 
plieation comes to be made by a party 
under Section 18 or otherwise it is per- 
missible for the Deputy or Assistant Cha- 
rity Commissioner to commence an en- 
quiry suo motu. The provisions of sub- 
section (5) of Section 18 deal with the 
contents of the application which a party : 
is required to make. This enquiry whe- 
ther at the instance of a party or suo 
motu by the Deputy Charity Commis- 
sioner is intended under the Act for the 
purpose of registering publie trust. Sec- 
tion 19 deals with the enquiry that is to 
be made and more particularly for the 
determination of the statutory issues 
which are required to be raised under the 
Act. On each of these issues the Deputy 
or Assistant Charity Commissioner has to 
give findings in the manner prescribed. 
The rules in that behalf broadly speaking 
provide for a public notice before an en- 
quiry is held and is clearly an inquiry 
with the help of assessor. Once findings 
are given under Section 20, they become 
appealable under Section 70. Besides 
Section 20 which deals directly with re- 
medy of an appeal to the Charity Com- 
missioner there is power in the Charity 
Commissioner for a suo motu revision or 
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a-revision on the application of a party 
of the findings given, as provided by 
Section 70-A. This revisional jurisdiction 
is to be exercised on the conditions stipu- 
lated by that section. In the matter of 
certain orders passed under sub-sec. (2) 
of Section 51 by the Charity Commis- 
Sioner an appeal has been provided to the 
Maharashtra Revenue Tribunal under 
Section 17 of the Act. Besides Sections 
70 and  70-A other orders can be 
passed by the Charity Commissioner 
under Sections 40, 41, 41-C and 43 (2) (a) 
and (c) and Section 50-A of the Act. 
Against all these orders a general remedy 
has been provided by Section 72 of 
the Act by way of an application to the 
District Judge. 


T. Shri Paranjpe broadly drew our 
attention to sub-section (1-A) of Sec- 
tion 72 which says that no party to such 
application shall be entitled to produce 
additional evidence whether oral or 
documentary, before the Court, unless 
the Deputy or Assistant Charity Commis- 
sioner or the Charity Commissioner has 
refused to admit evidence which ought to 
have been admitted or the Court requires 
any document to be produced or any wit- 
ness to be examined to enable it to pro- 
nounce judgment or for any other sub- 
stantial cause the Court thinks it néces- 
sary to allow such additional evidence. 
The proviso says that whenever addi- 
tional evidence is allowed to be produced 
by the Court, the Court shall record the 
reason for its admission. He also brought 
to our notice sub-section (2) of Section 72 
which says that the Court after taking 
evidence, if any, may confirm, revoke or 
modify the decision or remit the amount 
of the surcharge and make such orders 
as to costs as it thinks proper in the cir- 
cumstances. Referring to these two pro- 
visions of sub-sections (1-A) and (2) of 
` Section 72 of the Act, Shri Paranjpe 
argued that these provisions are almost 
identical with the provisions of O. 41, 
R. 27 of the Code of Civil Procedure 
which deals with the production of addi- 
tional evidence in Appellate Court, under 
the Code. The opening clause of sub- 
rule (1) of Rule 27 of Order 41 enacts 
some prohibition, viz., that the parties, to 
an appeal shall not be entitled to produce 
additional evidence in the Appellate 
Court. However, two sub-sections (a) 
and (b) provide the circumstances under 
which additional evidence could be per- 
mitted to be produced by the Appellate 
Court and that additional evidence could 
be either oral or documentary. Clause (a) 
of that Rule says that if the Court from 
whose decree the appeal is preferred has 
refused to admit evidence which ought 
to have been admitted, then it is possible 
for the party to persuade the Appellate 
Court and the Appellate Court will ordi- 
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narily allow such evidence to be ~ led. 
Under clause (b) if the Appellate Court 
requires any document to be produced or 
any witness to be examined to enable it 
to pronounce judgment, or for any other 
substantial cause, the Appellate Court 
may allow such evidence or document to 
be produced, or witness to be examined, 
Under sub-rule (2) of Rule 27, the Appel- 
late Court when it decides to permit addi- 
iional evidence to be produced is obliged 
to record the reason for its admission. 
Reading these provisions of Order 41, 
Rule 27 along with the provisions of sub- 
sections (1-A) and (2) of Section 72 of the 
Act Mr. Paranjpe argued that the proce- 
dure which is laid down for hearing the 
appeals under the Civil Procedure Code 
with all its limitations and restrictions 
of leading evidence, is adopted in the re- 
medy before the District Court under 
Section 72 of the Act. He made a broad 
statement that leading evidence is an ab- 
solute right of a party before a trial 
Court or before any Tribunal which is 
holding inquiry for the first time. That 
function is performed in the Civil Courts 
by those Courts which are exercising ori- 
ginal jurisdiction. A party dissatisfied 
by the judgment, decree or order of the 
trial Court is awarded a further remedy 
by the Legislature by way of an appeal 
to a higher Court and ordinarily addi- 
tional evidence is not permitted to be led 
in the Appellate Court. On the evidence 
as led in the trial Court, the Appellate 
Court re-examines the record and either 
confirms, modifies or revokes the orders of 
the Courts below or otherwise passes order 
as provided by the relevant provisions 
dealing with the Appellate Tribunal By 
way of analogy Mr. Pranjpe argued that 
the proceedings of enquiry before the De- 
puty or Assistant Charity Commissioner 
are primary proceedings and there par- 
ties are entitled to lead such evidence as 
they like. When the matter reaches 
the appellate stage before the Charity 
Commissioner, the Charity Commissioner 
merely hears the parties as provided by 
sub-section (3) of Section 70 and for rea- 
Sons to be recorded in writing, he is en- 
titled to annul, reverse, modify or con- 
firm the finding or the order appealed 
against or he may direct the Deputy or 
Assistant Charity Commissioner to make 
further inquiry or to take such additional 
evidence as he may think necessary or he 
may himself take such additional evi~ 
dence. When the hearing before the 
Charity Commissioner is over and an ap- 
plieation comes to be made to the Court, 
the procedure provided for hearing of the 
application under Section 72 of the Act is 
similar to the procedure provided for the 
hearing of the appeal under the Code of 
Civil Procedure. Though the expression 


used by the Legislature is ‘may ..... 
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apply’, the real nature of the remedy 
seems to be the exercise of Appellate 
Jurisdiction by the Court over the deci- 
sion of the Charity Commissioner. He 
also referred us to the provisions of 
Ss. 96 and 107 of the Code of Civil Proce- 
dure only to draw a parallel between 
some of the provisions of Section 72 of 
the Act and Section 107 of the Code of 
Civil Procedure, 


8. It is true that Section 107 of 
the C. P. C. is more detailed and con- 
tains some provisions which are not to 
be found in Section 72 of the Act. How- 
ever, according to him, by and large 
the jurisdiction under Section 72 of the 
Act is very much similar to the juris- 
diction provided by these substantive 
sections of the Civil Procedure Code. 
It is the nature of the jurisdiction that 
is being contemplated by clause 15 of the 
Letters Patent. In terms of the language 
of clause 15, if the judgment of the High 
Court is passed in exercise of the Appel- 
late Jurisdiction in respect of a decree or 
order made in the exercise of appellate 
jurisdiction by a Court subject to the 
superintendence of the said High Court, 
the appeal contemplated under clause 15 
requires a prior permission of the learn- 
ed Single Judge who has disposed of that 
appeal. Shri Paranjpe said that there 
was no occasion so far as he knows to con- 
sider the provisions of Section 72 of the 
Act in this light but there was one occa- 
sion when the provisions of Section 72 of 
the Act were required to be interpreted 
along with the provisions of Section 29 
(2) of the Limitation Act of 1908. In 
D. R. Pradhan v. Bombay State Federa- 
tion of Goshalas and Panjrapoles, (1956) 
58 Bom LR 894 the facts were that the 
application under Section 72 was filed be- 
yond the period of 60 days contemplated 
by that section. Section 72 of the Act 
says that any person aggrieved by the 
decision of the Charity Commissioner 
may, within sixty days from the date of 
the decision, apply to the Court to set 
aside the said decision. The party ag- 
grieved had spent some time in obtaining 
a copy of the order of the Charity Com- 
missioner. If that time was calculated 
and was permitted to be excluded, the 
application filed under Section 72 was 
within time. The objection relating to 
limitation raised before the Division 
Bench failed as the learned Judges ob- 
served that the application under S, 72 
of the Act was in the nature of an appeal 
and it was possible to exclude the time 
spent in obtaining the copy under the 
provisions of Section 12 (2) of the Limita- 
tion Act, 1908. In view of the fact that 
Section 75 of the Act lays down that in 
computing period of appeal under this 
chapter, the provisions of Sections 4. 5, 


12 and 14 of the Indian Limitation Act, 
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1908, shall apply to the filing of such ap- 
peals. Though sub-section (2) of Sec- 
tion 20 of the Indian Limitation Act, 
1908, is general in its language and 
covers remedies like suit, appeal or appli- 
cation for which different period of limi- 
tation has been laid down by a special or 
local law, clause (a) thereof makes Sec- 
tions 4, 9 to 18 and 23 applicable only 
So far as, and to the extent to which, they 
are not expressly excluded by such spe- 
cial or local law. What was argued 
therefore was that Section 75 of the Act 
lays down in express terms that in com- 
puting the period of appeal under the 
Chapter, viz, Chapter 11 of the Act in 
which it falls, the provisions of Ss. 4, 5, 
12 and 14 of the Indian Limitation Act, 
1908 shall apply to the filing of such ap- 
peals. That being so the provisions of 
Section 12 (2) of the Limitation Act of 
1908 dealing with the exclusion of time 
for copy of judgment and order would be 
attracted only if the remedy is an appeal 
under Chapter XI of the Act and not 
otherwise. The Division Bench considered 
an argument very much similar to the 
one made before us and pointed out that 
the recently introduced sub-section (1-A) 
of Section 72 of the Act lays sup- 
port to the argument before them 
that the nature of the remedy of 
an application before the City Civil Court 
or the District Court is very much simi- 
lar to an Appellate remedy. At any rate 
so far as the additional evidence was con- 
cerned for all practical purposes the 
Court under the Act was like an Appel- 
late Court. It is pointed out that had the 
District Court been a Court of first in- 
stance, there would have been no res- 
triction on the rights of the parties to 
call such evidence as they liked before 
that Court. If that is so, the question is 
whether Section 29 (2) of the Limitation 
Act must be so strictly construed or it 
must receive a liberal construction. 


9. The learned Judges proceeded 
to point out that every law of limitation 
must of necessity operate harshly upon 
the person whose right to go to Court is 
taken away or whose remedy is barred 
and therefore Courts have always con- 
strued laws of limitation in favour of the 
person against whom limitation is plead- 
ed. They further took a liberal view of 
the provisions of Section 29 (2) of the 
Limitation Act of 1908 and came to the 
conclusion that the intention of the 
Legislature was to give the benefit of 
Section 12 in all those cases where it 
could be necessary for the party to chal- 
lenge an order of the lower Court or of a 
Tribunal in order to succeed and if it is 
necessary for the party to do so, then be- 
fore the party approaches the higher 


Court he must obtain a copy of that 
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order which he is challenging. Even 
though there may not be an obligation 
the party to obtain a copy under the 
rules provided under the provisions of 
the Act or the rules prescribed therein. 
It is pointed out that a party who wants 
to challenge that decision or order must 
know.the reasons therefor. He has a 
right to read the order to find out the 
reasons and then to make his opinion 
whether he should pursue his remedy. 
On that broader approach and by the ap- 
plication of Sections 12 (2) and 29 (2) of 
the Limitation Act, 1908, read with Sec- 
tion 75 of the Act the learned Judges ex- 
cluded the time taken for obtaining the 
copy and held that the application before 
the Court was in time. Shri Paranipe 
therefore argued that accepting the same 
reasoning we should hold that not only 
the jurisdiction under Section 72 of the 
Act is similar to the Appellate jurisdic- 
tion but it is in fact an exercise of Ap- 
pellate jurisdiction as contemplated by 
clause 15 of the Letters Patent. 


. 10. In answering the preliminary 
objection Shri Lalit learned Counsel for 
the appellants, relied upon the language 
of Section 72 of the Act and some pas- 
sages from Maxwell on Interpretation of 
Statutes. According to him, when the 
words used by the Legislature are clear 
and unambiguous, they must be given 
their natural meaning and it is not pro- 
per to go beyond those words in search 
of what is usually pointed out to be ‘the 
intention’ of the Legislature. The inten- 
tion of the Legislature is primarily that 
which the words chosen by them express, 
In case where the language chosen is 
ambiguous or is not very clear, the Court 
may interpret and find out the intention 
of the legislature. However, where there 
is no such scope it is not for the Court 
to take help of abstract propositicns like 
the nature of the original Civil Jurisdic- 
tion and the contents of the Appellate 
Jurisdiction. 


11. Having considered the rival 
contentions we are of the view that the 
provisions of clause 15 of the Letters 
Patent must be so construed as the words 
and expressions used therein would have 
their natural meaning and unless the 
words appear to be capable of two dif- 
ferent meanings, it would not be possible 
to go beyond the express language of that 
clause. The primary question that is 
raised by the argument of Shri Paranjpe 
is whether from the nature of the remedy 
provided or from the inquiry that is per- 
mitted to be made, should that remedy 
itself be styled as appellate remedy or 
the exercise of an appellate jurisdiction, 
even though the Legislature dces not 
choose to use that language. It must 
naturally be assumed that the Legisla- 
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ture is well aware of the different natures 
of jurisdiction that can be created and 
bestowed upon various Tribunal and 
Courts. 


. 12. In fact reference to the provi-« 
sions of the Bombay Civil Courts Act, 


1969, the Code of Civil Procedure and 
Chapter 11 of the Act would make tha 
position quite clear. Section 7 of the Bom- 
bay Civil Courts Act, 1869, declares that 
the District Court shall be the principal 
Court of original civil jurisdiction in the 
District, within the meaning of the Code 
of Civil Procedure. Having described the 
District Court as the principal Court of 
original civil jurisdiction, the very next 
Section 8 lays down that except as pro 
vided in Section 16, 17 and 26, the Dis- 
trict Court shall be the Court of Appeal 
from all decrees and orders: passed by 
the subordinate Courts from which an 
appeal lies under any law for the time 
being in force. This section which im- 
mediately follows Section 7 bestows upon 
the District Court an appellate jurisdic- 
tion. The kind of appellate jurisdiction 
which is contemplated by clause 15 of the 
Letters Patent, is the one under Sec. 8 
of that Act, though the Court that exer- 
cises it, is the principal Court of original 
civil jurisdiction under Section 7. Sec- 
tion 96 of the Code of Civil Procedure 
lays down that save where otherwise ex- 
pressly provided in the Code or by any 
other law for the time being in force, an 
appeal shalllie from every decree passed 
by any Court exercising original jurisdic- 
tion to the Court authorised to hear ap- 
ipeals from the decisions of such Court. 
If the provisions of Section 96 are read 
along with the provisions of Section 8 of 
the Bombay Civil Courts Act, it is amply 
clear that over the orders and  decrees 
passed by the Civil Judges, Junior Divi- 
sion, or decrees and orders passed by the 
Civil Judge, Senior Division, in respect of 
suits whose monetary valuation  juris- 
diction is below Rs. 10,000/-. An appeal 
"would lie to the District Court. 


13. We may incidentally point ouf 
that the provisions of Section 107 of the 
Code of Civil Procedure are not identical 
with the provisions of Section 72 of the 
Act, Under sub-section (2) of Sec- 
tion 72 ‘of the Act the authority of the 
District Court extends only to the extent 
of confirming, revoking or modifying the 
decisions and remitting the amount of the 
surcharge and making such orders as to 
eosts as it thinks proper in circumstances. 
The language of Section 107 says that 
the Appellate Court under the Civil Pro- 
cedure Code can determine a case finally 
or remand the case or frame issues and 
refer them for trial or take additional 
evidence or to require such evidence to 
be taken. Sub-section (2) of Section 107 
further clarifies the position by saying 
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that subject to sub-section (1) the Appel- 
.late Court shall have the same powers 
and shall perform as nearly as may be 
ihe same duties as are conferred and im- 
posed by this Code on Courts of original 
jurisdiction in respect of suits instituted 
therein. The scheme of the Code of Civil 
Procedure would show that an appeal is 
continuation of the suit and the appellate 
Court has all the powers of the trial 
Court subject of course the provisions of 
sub-section (1) of Section 107. The 
matters under the Civil Procedure Code 
are ordinarily in the nature of lis be- 
tween two contesting litigants and either 
of them has a right as provided by the 
Code to approach the higher Courts for 
relief What is important is that these 
provisions dealing with the District Court 
and its powers, styles the District Court’s 
qurisdiction as appellate jurisdiction, when 
the matter reaches that Court after a 
trial is held by the Civil Judge. If we 
then refer to the provisions of Chap. 11 
of the Act the title no doubt is ‘functions 
of Charity Commissioner, Procedure, 
jurisdiction and appeals’. Shri Paranjpe 
argued that amongst other things this 
Chapter deals with appeals and therefore 
the application under Section 72 should 
also be treated as a sort of appeal. We 
do not find any substance in this argu- 
ment because the title merely takes into 
account the functions of the Charity Com- 
missioner and the procedure to be fol- 
lowed while approaching him and the 
title merely deals with the jurisdiction 
and appeals to the Charity Commissioner. 
The remedy under Section 72 commen- 
ces after the appeal to the Charity Com- 
missioner is decided. In this Chapter an 
appeal has been provided to the Charity 
‘Commissioner from the findings of the 
Deputy or Assistant Charity Commis- 
sioner. That is the provision of sub-sec- 
tion (1) of Section 70. By the added Sec- 
tion 70-A a revisional jurisdiction has 
been bestowed upon the Charity Com- 
missioner in certain cases under certain 
circumstances. As we have already 
pointed out, in respect of one order 
passed by the Charity Commissioner an 
appeal has been provided to the Maha- 
rashtra Revenue Tribunal. The Legisla- 
ture which passed this Act uses the ex- 
pression ‘appeal’ under Sections 70 and 
71 and it describes in so many words the 
nature of the jurisdiction to be exercis- 
ed under Section 70-A by the Charity 
Commissioner either on an application or 
suo motu for the purpose of satisfying 
himself as to the correctness of the find- 
ings of order recorded or passed by the 
Charity or Assistant Charity Commis- 
sioner and also authorises him to annul 
or modify or confirm or reverse the said 
findings. The same Legislature however 


chooses the expression ‘may......apply’ 
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when the remedy to an aggrieved person 
is provided under Section 72. This dis- 
iinet and different language used by the 
Legislature must be given its natural 
meaning unless it is found that in the 
circumstances the expressions used are 
rather ambiguous and do not seem to 
convey the meaning the Legislature had 
in its mind. 

14. It may be remembered that a 
remedy like an appeal is a creature of 
law. Unless an appeal is so provided, 
there does not seem any right in a liti 
gant to approach some higher Court or 
Tribunal by way of an appeal The ex- 
pression ‘appeal’ is also a term of an 
art. The legislature which is fully aware 
of the difference between the various 
remedies has chosen in the circumstan- 
ces of this case, the expression 'may...... 
apply' under Section 72 as against the 
expression ‘an appeal’ under Sections 70 
and 71. Ordinarily it is true that when 
original jurisdiction is being exercised 
the litigating parties have a right to lead 
evidence. It is a fundamental right of a 
party of being heard. The hearing which 
denies the right of leading evidence 
could hardly be described as hearing. 
However, we do not think how the legis- 
lature could not divide the right of be- 
ing heard into different parts and pro- 
vide a particular Tribunal for leading 
evidence and another Tribunal having a 
higher experience and position to  re- 
examine the entire evidence recorded, 
by way of an independent remedy. Whe- 
ther this remedy would be an appeal 
must depend upon the language used by 
the Legislature, It may be that the func- 
tions performed by the Court under this 
remedy may have similarity with the 


functions performed otherwise by the 
Appellate Courts. It may be that the 
Legislature has resorted to this time 


saving devise by directing evidence to be 
recorded before the Deputy or Assistant 
Charity Commissioner and a further exa~ 
mination of that evidence by way of an 
appellate remedy by a higher depart- 
mental officer viz. Charity Commissioner. 
However, when the first remedy to ap- 
proach to a Civil Court is made available 
the legislature has in terms provided an 
application and not an appeal It would 
not be therefore proper to confuse the 
nature and the functions of the court 
under Section 72 with the technical re- 
medy of an appeal which has to be so 
provided by the Legislature, 


15. We will at once point out 
that the learned Judges who dealt with 
the case of (1956) 58 Bom LR 894 had a 
very different proposition before them, 
Primarily they were concerned with the 
obstacle of limitation which was being 
created in the way of a party by resort- 
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ing to the technical provisions of Chap- 
ter 11 and more particularly Section 75 
of the Act. It is in that context when the 
days for obtaining copies were to be ex- 
cluded that they read the remedy pro- 
vided under Section 72 of the Act in a 
liberal way for the purpose of bringing 
it under the provisions of Sections 12 (2) 
and 29 (2) of the Limitation Act of 1908. 
While making this liberal construction, 
the language used by the learned Judges 
is worth noting. They point out that the 
application to the Court was in the 
nature of an appeal but they have ,no- 
where called it as an appeal so provided 
by the Leigslature. While considering 
the nature and type of function per- 
formed by the court under Section 72, 
the learned Judges have construed libe- 
rally the provisions of Section 75 of the 
Act as also Sections 12 (2) and 29 (2) of 
the Limitation Act, 1908. It is possible 
that the courts might look at the parti- 
cular provisions in a liberal manner for 
the purpose of technical provisions like 
Limitation Act. However, when it comes 
to the construetion of provision which 
awards a positive right to a party it 
would be appropriate that the provisions 
are construed in a manner which are 
conducive to the right of the party. 


16. In the present case the nar- 
row question is, whether the Letters 
Patent Appeal could be filed, as the lan- 
guage goes, as of right or must ke filed 
only with the leave of the learned Sin- 
gle Judge? Undoubtedly both are rights 
of appeal In one case the party can 
directly approach a Division Bench and 
try its luck. In the other case, he has 
first to obtain leave of that Judge, who 
had decided the matter, and then file the 
appeal Undoubtedly, the second remedy 
is more onerous and seeks to curtail the 
right of appeal to some extent. 
could be held in the present case 
the court under Section 72 was 
exercising the appellate jurisdiction, 
then undoubtedly the present appeals 
filed without the leave of the learned 
Single Judge are incompetent, Such ap- 
peals lie only with his leave and not 
otherwise. If otherwise it could ba held, 
as the natural meaning of the expression 
suggests, that Section 72 provides-a re- 
medy by way of an application only, 
and though the inquiry held by the Dis- 
trict Court seems to have some semb- 
lance of an appellate jurisdiction, it is 
not a jurisdiction created by the legisla- 
ture as an appellate jurisdiction. It is 
only where the jurisdiction is appellate 
and a decision in exercise of such juris- 
diction is given, and the High Court has 
also exercised the appellate jurisdiction, 
that the bar contemplated by Clause 15 
of the Letters Patent of obtaining leave 
of the Court seems to come in, 
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M. Shri Paranjpe’s argument in 
the present case comes to this. Construa 
the provisions under Section 72 (1) as 
exercise of appellate jurisdiction on tha 
liberal construction by looking to. tha 
type of functions performed under that 
section. Even though therefore the Legis- 
lature does not style the exercise of that 
jurisdiction as appellate jurisdiction, we 
should describe it so and on that assump- 
tion deprive the present appellants of 
their legitimate remedy of an appeal to a 
Division Bench of this Court under 
clause 15 of the Letters Patent. This 
would be against the normal canons of 
construction. Even in the judgment on 
which Mr, Paranjpe relies, viz. 58 Bom 
LR 894, the approach of the learned 
Judges was whether the technical ob- 
stacle like the limitation could be got 
over by liberal construction. The idea 
therefore is to keep a remedy alive and 
it should not be foiled on mere technica- 
lities of the provisions. If that principle 
is applied to the present ease, we think 
that a liberal construction of Section 72 
is not warranted at all Apart from the 
fact that the language of Section 72 does 
not permit such a construction, even the 
broader portance of the canons of con- 
struction does not seem to permit us to 
take that view. 

18. We are therefore satisfied 
that whatever the type of function that 
the Court performs under Section 72 of 
the Act when an application is received 
by it from any aggrieved party, it is 
certainly not appellate jurisdiction as is 
contemplated by clause 15 of the Letters 
Patent. If that is, so, the decree or the 
order of the District Court was not in the 
exercise of the appellate jurisdiction, 
even though the High Court exercised 
the appellate jurisdiction, while hearing 
First Appeals Nos. 830 and 831 of 1965. 

19. he preliminary ‘objection 
thus fails and is rejected. 

Orders accordingly, 
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CHANDURKAR, J. 


Shankar Madhaorao Gampawar and 
others, Appellants v. Smt, Maltibai, Res- 
pondent. 

Appeal No. 96 of 1963, D/- 28-6-1973, 
against decision of P. T. Patil, Civil J, 
Jr. Division, Chanda, in Spl. Civil Suit 
No. 3 of 1961. ` 

(A) Transfer of Property Act (1882), 
S. 58 — Registration Act (1908), S. 17 — 
Mortgage deed not providing for interest 
— Subsequent letter agreeing to pay in- 


JQ/JQ/E237/73/MNT 


. 1974 


terest — Letter unregistered — Immov- 
able property involved worth more than 
Es. 100 — Letters not admissible in evi- 
dence for want of registration — Interest 
cannot be claimed on its basis. 


The right to receive interest as pro- 
vided in the mortgage deed amounts to 
an ‘interest? which the mortgagee has in 
the property. A change in the agreed rate 
of interest or a fresh claim for interest 
amounts for change in the  mortgagee's 
interest in the property and cannot be 
effected without a registered deed where 
the immovable property involved is 
worth more than Rs. 100/- AIR 1952 SC 
153; AIR 1938 Rang 285; 1963 MPLJ 418 
and AIR 1965 Punj 117, Rel. on. 


(Para 4) 
C. S. Pultamkar, for Appellants; 
P. S. Badiye, for Respondent. 


JUDGMENT :— The  appellants are 
the defendants who.are the heirs of one 
Madhaorao Gampawar. The plaintiff 
brought a suit for possession of a house 
situated at Chanda basing her claim on a 
document which is styled as a conditional 
sale deed executed by  Madhaorao on 
18-6-1953 for a consideration of Rupees 
9,000/-. The terms of the deed were that 
in case the defendant’s father Madhaorao 
paid back the amount of Rs. 9,000/- in 
one year, the plaintiff should execute a 
deed of reconveyance and deliver back 
the possession of the house property to 
him; but if the defendant’s father failed 
to pay back the amount of Rs, 9,000/- as 
agreed, the conditional sale deed would 
be an absolute one and the defendant’s 
father would lose and forfeit his right of 
getting a deed of reconveyance. The 
plaintiff alleged that the defendants’ 
father had paid only Rs. 1,600/- by 20-6- 
1954 which was the last date fixed for 
getting a deed of reconveyance and that 
her conditional sale deed had become an 
absolute one and, therefore, she was en- 
titled to possession, After the initial pay- 
ment of Rs. 1,000/- by the defendant's 
father made on 29-4-1954, he had further 
paid Rs. 1,100/- on 7-1-1955; Rs. 400/- on 
6-4-1955 & Rs. 1,000/- on 7-5-1957. Thus a 
total amount of Rs. 3,500/- was received 
by the plaintiff from the  defendants' 
father, This amount, according to the 
plaintiff, she was entitled to appropriate 
towards compensation for use and occu- 
pation of the house by the defendants' 
father who had utilised all rents and pro- 
fits from the building. The plaintiff made 
an alternative claim that in case the 
transaction amounted to a mortgage by 
conditional sale, she was entitled to a 
decree for foreclosure against the defen~ 
dants in respect of the house. She, there- 
fore, claimed Rs. 9,000/- along with inte- 
rest at 1 per cent. per month by way of 
damages. She also relied on a letter dat- 
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l : SENT tie 
ed 27-6-1955 (Ex. 64) written by fhe de... 
fendants’ father agreeing to pay igfelese t 
at 1 per cent, per month as M heWwénjed .. 
further extension of time to get deet $i 
of reconveyance, Along with the při i 
she filed a schedule of accounts, in which 
charging interest at the rate of 1 per cent. 
per month and giving credit for repay- 
ments made from time to time, Rupees 


13,782.62 were shown to be due from the 
defendants. 


2. According to the defendants, 
the transaction in dispute was a mort- 
gage and not a sale and the defendants 
had a right to redeem the mortgage. They 
denied that the plaintiff was entitled to 
a decree for Rs. 13,782.62 P. According to 
them the plaintiff was a money-lender, 
and since she had no licence under the 
C. P. Moneylenders Act, she was not en- 
titled to file a suit for recovery of the 
mortgage dues. According to them, the 
consideration for the document was not 
Rs. 9,000/- but only Rs. 8,000/- and there- 
fore, the plaintiff, was entitled to claim 
only Rs. 8,000/- but they were entitled to 
be given credit for the amounts repaid 
by their father. They further pleaded 
that'in case the transaction was held to 
be a sale, they should be given credit for 
Rs. 3,000/- which were spent by their 
father for repairs and maintenance while 
making account for damages for use and 
occupation of the suit premises. 


3. The trial Court held that the 
transaction dated 18-6-1953 was a mort- 
gage by conditional sale and that the 
plaintiff was entitled to interest at 12 per 
cent. per annum as agreed by the defen- 
dants’ father, It found that Rs. 9,000/- 
were due on account of the mortgage 
amount as principal and Rs. 4,782.62 as 
interest. Thus, the defendants were di- 
rected to pay Rs. 13,782.62 and costs of 
the suit to the plaintiff out of the mort- 
gaged property with 4 per cent. per an« 
num future interest on Rs. 9,000/- from 
the date of suit till satisfaction within 
six months from the date of the decree, 
failing which the plaintiff was to apply 
for a final decree for foreclosure. A pre- 
liminary decree was, therefore, according~ 
ly directed to be drawn. 'The defendants 
have now filed this appeal, 


4, The only contention which is 
now raised by Mr. Pultamkar on behalf 
of the appellants in this appeal is that 
since the document of mortgage was 
silent with regard to the rate of interest, 
the trial Court had no jurisdiction to 
award interest for any period prior to 
the suit, and giving credit for Rs. 3,500/- 
which were admittedly found to be re- 
paid by the defendants’ father the plain~ 
tiff was entitled only to a decree for 
Rs. 5,500/- as principal He relied on a 
decision of the Madhya Pradesh High 
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Court in Jeewanchand v. Smt. Kalibai, 
(1963 MPLJ 418). In that case, a Division 
Bench of the Madhya Pradesh High Court 
held that variation of rate of interest 
which has an effect on the interest in the 
equity of redemption amounts to an inte- 
rest in the property and a document 
varying the rate of interest stated in the 
mortgage deed is compulsorily  regis- 
trable under Section 17 of the Registra- 
tion Act and is not admissible in evidence 
in the absence of registration. The con- 
tention raised by Mr. Pultamkar must be 
accepted. It is not disputed that the docu- 
ment of mortgage does not contain any 
stipulation with regard to interest being 
payable to the mortgagee by the  mort- 
gagor. The right to receive interest is a 
part of the interest which a mortgagee 
has in the mortgaged property. When 
there is no stipulation in the document of 
mortgage about the payment of interest 
on the mortgage amount and the mort- 
gagee wants to claim interest on the 
mortgage amount by reason of a subse- 
quent letter written by the mortgagor, 
the mortgagee obviously wants a fresh 
interest to be created in the mortgaged 
property in his favour for the first time. 
Such an interest in the mortgaged  pro- 
perty cannot be created except by a re~ 
gistered instrument having regard to the 
provisions of Section 17 (b) of the Regis- 
tration Act when the immovable property 
which is the subject-matter of the mort- 
gage is valued at more than Rs. 100/-. In 
U Po Thin v. Official Assignee (AIR 1938 
Rang 285) the Rangoon High Court was 
dealing with a case where the question 
was whether an agreement to reduce the 
rate of interest on mortgage was  com- 
pulsorily registrable and it was held by 
a Division Bench of that Court that any 
document which reduces the mortgagee’s 
right to receive interest at the rate given 
in the mortgage deed affects his “interest 
in immovable property" and hence the 
agreement to reduce the rate of interest 
is compulsorily registrable under Section 
17 of the Registration Act, 1908, and if 
` not registered cannot be received in evi- 
denee. In Kashinath Bhaskar v. Bhaskar 
Vishweshwar (AIR 1952 SC 153) the Sup- 
reme Court referred to the decision of 
ihe Rangoon High Court and quoted with 
approval the view that one part of the 
"interest which a mortgagee has in mort- 
gaged property is the right to receive in- 
terest at a certain rate when the  docu- 
ment provides for interest The Supreme 
Court further observed that if that rate 
is varied, whether to his advantage or 
otherwise, then his ‘interest’ in the pro~ 
perty is affected, and if the subsequent 
agreement substitutes a higher rate, then 


to the extent of the difference it ‘creates’ 
a fresh ‘interest’ which was not there be- 
fore and if the rate is lowered, then his 
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original ‘interest’ is limited. The decision 
in Kashinath's case is, therefore, an au- 
thority for the proposition that if the 
rate of interest is increased the increase 
has the effect of creating a fresh interest 
in the mortgage property. In a case like 
the instant one where no interest was 
agreed to be paid at all and the mort- 
gagee claims interest on an agreement 
contained in a letter written by the 
mortgagor, the observations of the Sup- 
reme Court will apply with full force be- 
cause what the mortgagee is now trying 
to enforce is the agreement by which 
interest is being claimed for the tirst 
time in modification of the agreement 
that interest was not to be paid at all. In 
1968 MPLJ 418 (cit sup) the Madhya 
Pradesh High Court applied the ratio of 
the Supreme Court decision in Kashinath 
Bhaskar's case. 


5. A reference may also be made 
to a decision of the Punjab High Court 
in Karam Chand v. Banwari Lal (AIR 
1965 Punj 117). In that case in the mort- 
gage deed executed by the mortgagor for 
a sum of Rs. 4,000/- interest was agreed 
to be paid at the rate of 3 per cent. and 
the mortgage was described as one with 
possession. However, the mortgagor  re- 
mained in possession and continued to 
pay rent to the mortgagee for about six 
years when the property was actually 
delivered to the mortgagee. The mort- 
gagor brought a suit for redemption, and 
according to the mortgagor, interest was 
payable only at the rate of 3 per cent. as 
stated in the mortgage deed. The  mort- 
gagee, however, placed reliance on two 
letters written by the mortgagor himself 
in which he reluctantly agreed on pres- 
sure from the mortgagee to raise the rate 
of interest from 3 per cent. to 51 per cent. 
The trial Court had taken the view that 
the mortgagee was entitled to claim the 
higher rate of interest in view of these 
letters and a decree was accordingly pas- 
sed, directing payment of interest at 5l 
per cent, In appeal the Additional  Dis- 
trict Judge held that the letters were in- 
admissible evidence for want of registra- 
tion and the rate of interest was reduc- 
ed to 3 per cent. In second appeal the 
only question was whether interest could 
be awarded at the rate of 54 per cent. as 
undertaken by the mortgagor in his two 
letters. The Punjab High Court took the 
view, after referring to the decision in 
Kashinath Bhaskar's ease, AIR 1952 SC 
153 (cit sup) and  Jeewanchand's case 
1963 MPLJ 418 (cit sup.) that the letters 
being compulsorily registrable and not 
Beine registered were inadmissible in evi- 

ence. 


6. It js, therefore, clear that the 
mortgagee was not entitled to claim inte- 
rest at the rate of 1 per cent, per month 
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prior to the date of suit on the basis of 
ihe letter Ex. 64 as contended by Wr. 
iBadiye for the mortgagee. It is no doubt 
true, as contended by Mr. Badiye, that 
the letter written by the mortgagor con- 
tains a promise to pay interest at 1 per 
cent. per month, but in the view which 
I have taken that letter is inadmissible 
and cannot have the effect of fastening 
& liability for payment of interest for 
want of registration. The claim for inte- 
rest made by the mortgagee-plaintiff 
prior to the date of suit was, therefore, 
liable to be negatived. 


T. The only amount which the 
plaintiff was entitled to recover on the 
. date of suit was the amount outstanding 
as principal It is an admitted position 
that Rs. 3,500/- were already repaid by 
the father of the defendants-appellants. 
and giving credit for that amount, the 
only amount which the plaintiff was en- 
titled to recover was Rs. 5,500/-. He was, 
however, entitled to interest as awarded 
by the trial Court from the date of suit 
till realization at 4 per cent. per annum. 
The result, therefore, is that the decree 
passed against the appellants is modified 
by substituting the figure of Rs. 5,500/- 
in place of Rs. 13,782.62 and also in place 
of Rs. 9,000/- for the purpose of calcula- 
tion of interest from the date of suit till 
realization. The appeal is thus allowed 
with costs, 

. Appeal allowed, 





AIR 1974 BOMBAY 49 (V 61 C 13) 
(AT NAGPUR) 
DHARMADHIKARI, J. 


.. Jairam Kissan, Petitioner v. Chandra- 
kaladevi and others, Respondents. 

Special Civil Appln. No. 690 of 1969, 
D/- 23-4-1973, from order.of Y. G. Shir- 
ke, Member, Maharashtra Revenue  Tri- 
bunal, Nagpur, D/- 20-2-1969. 

(A) Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region) Act (99 of 
1958), Ss. 38 (3) and (4), 36 (2) — Pro- 
ceedings for enforcement of rights ac- 
quired under the Leases Act — S. 38 (3) 
and (4), if attracted. (X-Ref:— Berar Re- 
gulation of Agricultural Leases Act (24 of 
1951), Ss. 8, 19). 


When an order under Section 8 (1) (g) 
of the Leases Act is already passed ter- 
minating the tenancy of the tenant, the 
only enquiry contemplated to be made 
on an application under Section 19 of the 
Leases Act (or after its repeal under Sec- 
tion 36 (2) of the Tenancy Act) is the 
summary enquiry before an order of pos- 
session is made in favour of the land- 
holder. At this stage there is no scope for 
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application of the conditions and restric- 
tions as prescribed by Section 38 (3) and 
(4) of the Tenancy Act. These sub-sec- 
tions do not apply to proceedings for en-. 
forcement of rights acquired by the par- 
ties under the Leases Act. AIR 1966 SC. 
557 and 1967 Revenue Rulings Note (D) 
15, Followed. (Paras 8, 13) ` 

(B) Civil P. C, (1908), S. 11 — Res 

judicata — Applicability, 

ere in revision the Revenue Tri- 
bunal while merely remanding the case 
did not-finally decide the controversy in- 
volved between the parties and the con- 
troversy in subsequent proceedings relat- 
ed to the jurisdiction of the Tribunal to 
proceed under the new Act, the prior de- 
cision of the Tribunal cannot be treated 
as res judicata. (Paras 10, 13) 

(C) Constitution of India, Art. 227 — 
Extraordinary jurisdiction under, when 
not to be exercised. 

` The extraordinary jurisdiction of 
High Court under Art. 227 will not be 
exercised, if the orders of the statutory: 
aufhorities and the Tribunal are in con- 
formity with the law laid down by the 
Supreme Court. (Para 14) 

W. G. Somalwar, for Petitioner; V. 
M. Kulkarni and A. S. Deshpande, for 
Respondent No. 1. 

ORDER :— This writ petition is filed 
by the tenant against an order of the 
Maharashtra Revenue Tribunal dated 
20-2-1969 in Revision Application No. 
Ten-A-655 of 1967. 

2. Respondent No. 1 landlady 
Chandrakaladevi had applied under Sec- 
tion 8 (1) (g) of the Berar Regulation of 
Agricultural Leases Act, hereinafter re- 
ferred to as the Leases Act, for terminat- 
ing the tenancy of petitioner Jairam and 
also for possession of the land survey 
number 197/1, area 7.22 gunthas, of vil- 
lage Jirayat Patur, taluq Balapur, dis- 
trict Akola. By an order dated 23-5-1957 
the Sub-Divisional Officer terminated the 
tenancy of the petitioner. The said order 
was confirmed in appeal on 22-11-1957 in 
Revenue Appeal No. 107/59 ‘of 1956-57. 
However, by virtue of the Ordinance No. 
4 of 1957 the possession of the field was 
not delivered to the landlady. 


3. It seems that thereafter in 
view of the coming into force of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958, hereinafter 
referred to as the Act, the Sub-Divisional 
Officer forwarded the case to the Tahsil- 
dar, Balapur, for disposal of the case 
under Section 132 (3) of the Tenancy 
Act. The Tahsildar by his order dated 
15-10-1960 dismissed the case on the 
ground that no notice as contemplated by 
Section 38 was served on the tenant, An 
appeal filed against the said order of the 
Tahsildar was also dismissed. In Revision 


50 Bom. IPs, 3-9] Jairam 


Applieation No. 412 of 1982 the Maha- 
rashtra Revenue Tribunal by its order 
dated 24-8-1963 remanded the case hold- 
ing that no notice under Section 38 was 
necessary and further directed that the 
lower Court should proceed with the 
case and make an enquiry as contemplat- 
ed under Section 38 of the Tenancy Act. 


4, After remand, the tenancy 
Naib Tahsildar, Balapur, by his order 


dated 14-12-1966 ordered that the land-’ 


lady be put in possession of the suit field. 
The Tenancy Naib Tahsildar took the 
view that in view of the decision of the 
Supreme Court in Ramchandra v..Tuka- 
ram, 1965 Mah LJ 850 = (AIR 1966 SC 
557) the provisions of Section 38 of the 
Tenancy Act have no application to the 
present case. In this view of the matter, 
therefore, he allowed the application fil- 
ed by the landlady. 


5. An appeal was filed against the 
said order by the tenant which was dis- 
missed by the Special Deputy Collector 
by his order dated 26-8-1967. Against the 
appellate order a- revision  appiieation 
was filed before the Maharashtra Reve- 
nue Tribunal which was also dismissed 
by the Revenue Tribunal by its order 
dated 20-2-1969. Hence this writ petition 
has been filed by the tenant. 

6. Shri Somalwar, who appears 
for the petitioner-tenant before me, con- 
tended that the order passed by the 
Maharashtra Revenue Tribunal on 29-3- 
1965 in Revision Application No. Ten-A/ 
2099 of 1964 was binding upon the pax- 
ties, and therefore, operated as res judi- 
cata. It was further contended by Shri 
Somalwar that in view of the said order 
' passed by the Maharashtra Hevenue Tri- 
bunal it was not open for the Tenancy 
Naib Tahsildar or the Special Deputy Col- 
lector to go behind the directions issued 
by the Revenue 'Tribunal, nor it was open 
for the Revenue Tribunal itself to go be- 
hind its own order dt, 29-3-1965. The said 
Order passed by the Maharashtra Reve- 
nue Tribunal on 29-3-1965 was not chal- 
lenged by any of the parties, and there- 
fore, it became final and conclusive. In 
any case it was binding upon the parties 
in the same proceedings and it was nof 
open for any of the parties to challenge 
ihe same at a subsequent stage. For this 
proposition Shri Somalwar has relied 
upon two decisions of this Court, namely, 
Shenfad v. Maharashtra Revenue Tribu- 
nal (1970 Mah LJ 541) and Gowerdhan- 
nas $ TSY (1972 Mah LJ Note 

o. 37). 
On the other hand, it is «on- 
jede by Shri A. S. Deshpande, who ap- 


pears for the respondent No. 1 landlady ` 


before me, that the Maharashtra Reve- 
nue Tribunal in Revision Application No. 
Ten-A/2099 of 1964 decided on 29-3-1965 


v, Chandrakaladevi (Dharmadhikari J.). 


A. E. R. 


has not decided anything so far as the 
controversy involved in this writ peti- 
tion is concerned. It has not been decid- 


. ed by the Revenue Tribunal in the said 


decision that the new Tenancy Act ap4 
plied to the pending proceedings and i$ 
was necessary for the landlady to satisfy 
the requirements of Section 38 of the 
Tenancy Act. The matter was remanded 
back by the Maharashtra Revenue Tri- 
bunal without deciding anything and as 
the Maharashtra Revenue Tribunal has 
not decided finally the controversy in- 
volved between the parties by the said 
decision, ` i$ cannot be said that either i$ 
is binding upon the parties or operates 
as res judicata, Ib was further contended 
by Shri Deshpande that the subsequent 
decision of the Supreme Court in 1965 
Mah LJ 850 = (AIR 1966 SC 557) is bind- 
ing upon all Courts and ‘Tribunals in 
India in view of the provisions incorpo- 
rated in Article 141 of the Constitution 
of India. It being the law of the land 
it was not open for any of the auther 
ties to ignore the said decision.  There- 
fore, the authorities below were right in 
following the said decision of the Sup- 
reme Court and thereby allowing the ap- 
plication filed by the landlady without 
any further enquiry as contemplated by 
Section 38 of the Tenancy Act. In any 
case, ib was contended by Shri Desh- 
pande, that this was not a fit case where~ 
in this Court should exercise its extra- 
ordinary jurisdiction under Article 227 
of the Constitution. ; 


8. Now, it eannot be disputed 
that in view of the decision of the Sup~ 
reme Court in 1965 Mah LJ 850 = 









ditions and restrictions prescribed by; 
sub-sections (3) and (4) of Section 38 of 


Act was in operation. Therefore, it can- 
not now be disputed nor it is disputed 
before me that in view of the said deci- 
sion of the Supreme Court the orders 
passed by the Revenue authorities, in~ 
cluding the Maharashtra Revenue Tri 
bunal, are eorrect and are not open for 
challenge on the merits of the matter, 


9. ‘However, it is strenuously con- 
tended by Shri Somalwar that in view 
of the well recognised principles of res 
judicata when the landlady has not 
chosen $o challenge the previous order. 
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passed bý the Maharashtra Revenue Tri- 
bunal dated 29-3-1965 it is not now open 
for her to indirectly challenge the said 
order at a subsequent stage, nor it was 
open for the Revenue authorities, name- 
ly, the Tenancy Naib Tahsildar or the 
Special Deputy Collector, to ignore the 
said order of the Maharashtra Revenue 
Tribunal or the directions issued therein 
by the Revenue Tribunal. According to 
: Shri Somalwar, the law laid down by 
this Court in 1970 Mah LJ 541 and 1972 
Mah LJ (Note) No. 37 (cit supra) will 
apply to the facts and the circumstances 
of the present case. It is not possible for 
me to accept this contention of Shri 
Somalwar. 

19. - It is quite clear from 
order passed by the Maharashtra Reve- 
nue Tribunal dated 29-3-1965 that the 
Tribunal has not finally decided the con- 
troversy involved in the proceedings be- 
tween the parties. It was not decided by 
the Revenue Tribunal as to whether the 
provisions of the new Tenancy Act and 
particularly Section 38 thereof will apply 
to the present proceedings or not. With- 
out deciding the said question the mat- 
ter was only remanded back by the Re- 
venue Tribunal Therefore at the stage 
when the order was passed by the Re- 
venue Tribunal in 1965 there was no 
binding order which could bind the par- 
ties or could operate as res ‘judicata, As 
a matter of fact the issue relating to the 
applicability of the new Act was not 
pecifically decided by the Revenue Tri- 
bunal. The case was only remanded back 
to the lower Court and the lis between 
the parties. was not finally decided by th 
Tribunal, - 


1. After the matter was re~ 
manded back to the Tenancy Naib Tah- 
sildar in the meantime the controversy 
involved in these proceedings was finally 
decided by the Supreme Court in 1965 
Mah LJ 850 = (AIR 1966 SC 557) (cit. 
supra). In view of this decision of the 
Supreme Court, in my opinion, the au- 
thorities below were right in coming to 
the conclusion that no further enquiry 
was necessary in the case as the condi- 
tions and restrictions prescribed by sub- 
sections (3) and (4) of Section 38 of the 
Tenancy Act were not applicable to the 


proceedings which were in the nature of. 


enforcement of the right of the landlady 
acquired by: her when the Leases Act 
was in operation. 


12. The law declared by- the 
Supreme Court of India is binding on 
all Courts and Tribunals in India under 
Article 141 of the Constitution. The law 
declared by Supreme Court binds not 
only the parties but all the Courts in 
India. The authoritative pronouncement 
given by the Supreme Court must be 
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accepted as the law of the land and it is 
that law which must be applied to all 
the litigations which are being decided 
by the Courts and Tribunals in India 
subsequent to the declaration of the law 
by the Supreme Court. Therefore, in 
view of the provisions of Article 141 of 
the Constitution of India, in my opinion, 
the authorities below were right in de- 
ciding the matter in conformity with the 
said decision of the Supreme Court and 
it cannot be said that the authorities 
have committed any error of jurisdiction 
which is required to be corrected under 
Article. 227 of the Constitution. 


i3. There is one more aspect of 
this matter. This. Court in Madhav `v. 
Shripat (Special Civil Appin. No. 929 of 
1965 decided on 20-9-1966 — 1967 Revenue 
RU RE Note (D) 15) has observed as 
under: 


"Where no application was made 
while the Berar Leases Act was in force, 
still an application for possession follow- 
Ing an order of termination of tenancy 
could be made under the Vidarbha Ten- 
ancy Act under the corresponding provi- 
Sions of the Act which would be Section 
36 (2) of the Vidarbha Tenaney Act and 

enquiry possession 
could be. delivered to the land-holder in 
whose favour order was already passed. 
If the proceedings for possession were 
pending at the date when the Vidarbha 
Tenancy Act came into force, those pro- 
ceedings for possession will be continued 
under the corresponding provision of the 
said Tenancy Act which would be Seca 
tion 36 (2). Such proceedings for posses- 
sion have to be continued under Section 
36 (2) before the corresponding authority 
which is the Tahsildar. ‘The Tahsildar 
before whom the proceedings for pos- 
session are to be continued has no au- 
thority to go again into the question as 
to whether the need of the land-holder 
was bona fide or whether he has satisfied 
the requirements of Section 38 (3) (c) of 
the Vidarbha Tenancy Act. The only 
jurisdiction the Tahsildar under the Ten- 
ancy Act has is to give possession to the 
land-holder on the basis of the order 
which had already been passed under 
the Berar Leases Act and the Revenue 
authorities who deal with the  proceed- 
ings under the Bombay Tenancy Act, 
act in excess of their jurisdiction if they 
require the land-holder to satisfy the re- 
quirements of the provisions of Section 
38 (3) (c) and (4) of the Vidarbha Ten- 
ancy ` Act.” 
Therefore, in my opinion, the contro- 
versy involved in the present proceed- 
ings relates to the jurisdiction of the 
Court to proceed with the matter. As. 
the question involved relates to the juris- 
diction of the Tribunal, in my opinion, 
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the prior decision given by the Tribunal 
which. was unrelated to the issue relating 
to the applicability of the new Act can- 
not be treated as res judicata. More so 
when the issue relating to the applicabi- 
lity of the. new Tenancy Act was not 
‘specifically decided by the Maharashtra 
Revenue Tribunal I am fortified in this 
view by a decision of the Supreme Court 
in Mathura Prasad v. Dossibai (1971 Mah 
LJ 37) — (AIR 1971 SC 2355). 

^o 1 Moreover, in my opinion, this 
is not a fit case wherein this Court should 
exercise its extraordinary jurisdiction 
under Article 227'of the Constitution, 
more so when the orders passed by the 
authorities below are in conformity with 
the law laid down by the Supreme Court. 
The powers under Article 227 of the 
Constitution of India are intended to be 
used only in appropriate cases for the 
purpose of keeping the Subordinate 
Courts and Tribunals within the bounds 
of their authority and not for merely 
correcting the errors. This matter has 
come to this Court for the first time in 
this writ petition. In my-opinion as the 
final order passed by the Maharashtra 
Revenue Tribunal is in conformity with 
the law laid down by the Supreme 
Court, this is not a fit case where this 
Court should exercise its extraordinary 


jurisdiction under Article 227 of the 


Constitution. ' 

15. The result, therefore, is the 
petition fails and is dismissed. However, 
in the circumstances of the case there 
will be no order as to costs. 

: Petition dismissed. 





AIR 1974 BOMBAY 52 (V 61 C 14) 
(AT NAGPUR) 
MASODKAR, J. 

Godavari Pravara Canal Co-opera- 
tive Purchase and Sale Union Ltd, Ap- 
pellant v. Krishnarao and another, Res- 
pondents. 

A. F. O. No. 20 of 1970, D/- 14-3- 
1973, against order of N, S. Manudhane, 
Asst. Judge, Nagpur, D/- 13-3-1970. 

(A) Civil P. C. (1908), O. 30, R. 4 — 
Suit by partner authorised to sue on be- 
half of firm and defend legal actions 
‘against firm — It does not abate for not 
bringing legal representatives of deceas- 
ed partner on record. (X-Ref:— Con- 
tract Act (1872), S. 45). 


Notwithstanding the provisions of 
Section 45 of the Contract Act, if a suit 

. is one for or on behalf of a registered 
firm brought by a person claiming to be 
the partner and authorised by an agree- 
ment to sue on behalf of the firm, for 
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G, P. C, Co-op, P. & S. Union v. Krishnarao 


ALR 


an item of loan due for or by the firm, 
the provisions of Order 30, Rule 4, make 
it unnecessary to join the legal represen- `’ 
tatives of the deceased partner. AIR. 
1961 Madh Pra 314, Dissentend from. Case 
law discussed. (Para 7) 
With the sort of relationship among 
the partners available under the Part- 
nership Act, a partnership cannot be 
equated with the case of mere joint-pro- 
misees as contemplated under Section 45 
of the Contract Act. Every partner of 
the firm is capable of representing the 
entire collocation called the firm. He has 
a right subject to the agreement not 
only to represent in the businéss of the 
firm but to enforce the promises for 
and on behalf of the firm. That is on ‘the- 
footing that he acts for all and is an 
agent as such. Therefore, a surviving 
partner need not for the enforcement of 
the rights arising out of the firm busi- 
ness seek the aid of the representatives 
of the deceased partner for he represents 
the business of the firm as such. Further, 
the agreement of partnership itself may 
properly confer the powers of the 
management of,the business on any sin- 
gle partner and further may authorise 
such a partner to sue or to defend the 
legal actions in law courts. Once it is 
shown that the plaintiff is such a partner 
of a registered firm, it is plain that there 
is no principle which can defeat the  ac- 
tion properly brought by such a single 
partner for the firm. (Paras 14, 16) 
Moreover, Order 30 of C.P.C. is by 
itself a special procedural enactment. It 
deals with suits by or against firms and 
persons carrying on business in names 
other than their own. This itself shows 
that a special provision is being made 
how such suits are to be instituted or de- 
fended. The rules and sub-rules under^ 
Order 30 are indicative that it is a com- 
plete code within itself and does not 
leave matters to any other law. It is well 
known that the ‘provisions of this Order 
were introduced to avoid the consequen- 
ces and conflicts raised on the basis of 
Section 45 of the Contract Act. Though 
a firm is not a juridical person like a 
body corporate, it is enabled, by virtue 
of this. order to sue and defend suits in 
the manner provided. Once it is shown 
that the suit is brought by the firm, it 


‘follows that it is brought in the name of 


all the partners constituting the firm. _ 
i (Para 18) 


G. G. Modak, for Appellant;: G, A, 
Paunikar, for Respondent No. 1. 


JUDGMENT :— The original defen- 
dant Godavari Pravara Canal purchase 
and Sale Union, a Co-operative Society 
has filed this appeal against the order 
of remand made by the Assistant Judge, 
Nagpur in Civil Appeal No. 241 of 1968. 
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2. Few facts may be’ noticed to 
understand the submissions made at the 
Bar in this appeal Respondent Krishan- 
rao filed a suit which is record page 27 
styling it as a suit on account-books for 
the recovery of price of goods supplied 
to defendant No. l-appellant. He institut- 


ed it on March 30, 1965. To that suit he. 


joined one Haribhau since deceased as 
defendant No. 2. It is no more disputed 
that later on Haribhau was joined as co- 
plaintiff. The trial Court dismissed the 
suit mainly on two grounds reflected in 
issues 5 and 6. Though the learned Judge 
recorded answers against all other issues, 
he did not discuss any evidence nor dis- 
closed any reasons on the basis of i the 
evidence to reach to those conclusions. 
In that, it is surprising to note that the 
learned Judge says as to issues on merits 
while recording positive findings that in 
view of the foregoing findings on issues 
Nos. 5 and 6, it is not necessary to. dis- 
cuss the other issues on merits. This is 
hardly a proper method to write a judg- 
ment. In substance, the trial J udge really 
recorded his judgment on two issues as 
to whether the suit was maintainable in 
view of Section 164 of the Maharashtra 
Co-operative Societies Act and whether 
the Court had jurisdiction to try the suit. 
The aggrieved plaintiffs took up the ap- 
peal. During the pendency of the appeal, 
the co-plaintiff died on November 5, 
1968. His name was struck out under an 
application filed on August 1, 1969. It 
appears before the learned appellate 
Court, a submission was made that the 
‘appeal has become incompetent as legal 
representatives of Haribhau have not 
been brought on record. The learned ap- 
pellate Judge rightly remanded the mat- 
ier after negativing the said contention, 


3. In this Court the same said 
point is urged by the learned counsel ap- 
pearing for the appellant. He submits 
that on proper construction of the plead- 
ings in suit filed by Krushnarao this was 
a suit in individual capacity to recover a 
debt from defendant.No. 1. This was not 
a suit, according to him, in the name of 
the firm; nor was it a suit representing 
the firm. He further submits that in view 
of the provisions of Section 45 of the 
Indian Contract Act, it must be held that 
legal representatives of the deceased 
partner had subsisting interest and unless 
they were joined, the appeal must abate. 
"This is more so, according to the counsel, 
for Haribhau was permitted to join in 
his individual capacity as co-plaintiff. 
The learned counsel mainly and heavily 
“relied upon the judgment reported in 
Shrikrishna v. Deokinandan (AIR 1961 
Madh Pra 314) 

l .To understand the contention 


4. 
of the learned counsel the first thing 


G. P: C, Co-op, P, & S, Union v. Krishnarao 


[Prs. 2-6] Bom. 53 


that has to be done is.to see the frame 
of the suit and to find out in what capa- 
city the claim was laid. Plaintiff has des- 
cribed himself as one of the partners of 
the dissolved firm “Haribhau Sant & Co.” 
In the very first paragraph the plaint 
alleges that there is a firm by name 
Haribhau Sant & Company registered 
under the Indian Partnership Act, 1932 
and also discloses the registration num- 
ber. Further it gives the details of the 
partners, one being plaintiff himself and 
other being deceased Haribhau. It alleges 
that the firm is dissolved and plaintiff . 
alone is the owner and he is so suing. In 
para. 2 the plaint states that under the 
deed of partnership the plaintiff was au- 
thorised to sue in the name, for and on 
behalf of the firm. Defendant No. 2 was 
joined merely to avoid any technical de- 
fects in the plaint and he has his share 
in the suit-claim being a partner. If the 
defendant No. 2 wants to joint in the 
suit, the plaintiff has no objection. Plaint 
narrates how the supply of goods was 
made to defendant No. 1 and what is due 
and outstanding at the foot of the  ac- 
count of the firm, Cause of action is 
pleaded to have arisen at Nagpur when 
the goods were supplied, obviously, by a 
firm within the jurisdiction of the Court. 
Ultimately, it is prayed that a decree be 
passed against the defendant No. 1 with 
full costs of the suit. The deed of part- 
nership provides. that the  said-plaintiff 
Krushnarao will have full authority to 
bring as well as defend all actions at 
law. Similarly, it recites that even after 
the closure of the partnership, the reco- 
veries from the customers of the firm 
shall be made by Krushnarao, ie. the 
plaintiff. It does appear that this firm be- 
tween Krushnarao and Haribhau stood 
dissolved under an order made by the 
Court produced at Exh.°36 as from the 
9th of February, 1966. 

5. These events -clearly indicate 
that the debt for which the suit was fil- 
ed was for the period when the partner- 
ship was very much in existence and 
continuing in business. That is the cause 
of action pleaded in the suit and is re- ' 
ferable-to the accounts of the firm for 
the years 1962-63. The nature of the suit 
is, therefore, plain that a partner of a 
registered firm who is authorised by the 
terms of the agreement has brought the 
suit for the recovery of the partnership 
debt. He has also disclosed who is the 
other partner and has stated that the 
latter has a share in suit claim. It is thus 
plain that the suit is based for a cause 
furnished by the partnership business. It 
is not an individual who seeks the re- 
medy but as and for the firm, though 
styled as dissolved, the decree is sought. - 


6. Now the law on this point is 
well settled as far as this Court is con- 
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cerned. In Devshi Harpal v.  Bhikam- 
chand (AIR 1927 Bom 125) a Division 
Bench of this Court has considered the 
matter at some length and it has been 
Jaid down that notwithstanding the pro- 
visions of Section 45 of the Contract Act, 
it is not imperative to add the lezal re- 
presentatives of a deceased co-pariner to 
an action for recovery of a debt by the 
surviving partners, For coming to the 
conclusion of that law this Court has re~ 
ferred to its earlier decision reported in 
Motilal Bechhardas v. Ghellebhai  Hari- 
. ram ((1893) ILR 17 Bom 6). There is yet 
another decision of a Division Bench of 
this Court reported in Mathuradas Ganji 
v. Ibrahim Fazalbhoy, (AIR 1927 Bom 
' 581), where it was pointed out that Order 
30, Rule 4, C.P.C., was in fact enacted to 
set at rest the doubt that existed in con- 
nection with Section 45 of the Contract 
Act, in regard to suits by and against 
firms. There the suit was brought against 
a partnership firm. In Savalaram v. 
Himatlal (AIR 1944 Bom 350), Macklin, 
J. was considering Order 30, Rule 4, and 
has observed that in view of that provi- 


.Sjon, it was unnecessary to bring the 
legal representatives of the deceased 
partner on record of the suit, the suit 


being a suit against a firm. 


3. This is enough fo indicate the 
view of law consistently taken by this 
Court that notwithstanding the provi- 
sions of Section 45 of the Contract Act, 
if a suit is one for or on behalf of a firm 
brought by a person claiming to be the 
pariner for an item of loan due for or 
by the firm, the provisions of Order 30, 
Rule 4, make it unnecessary to join the 
legal representatives of the deceased 
partner. The view taken in AIF 1961 
Madh Pra 314 cited supra, on which the 
learned counsel heavily relies, is quite 
conirary and states that the representa- 
tives of a deceased partner are necessary 
parties to a suit brought by a partner 
for the recovery of a debt which accrues 
due to the partnership in the lifetime of 
the deceased partner. With respect, I am 
unable to follow the same said 2xposi- 
tion of law by the learned Single Judge 
and wish to add that there are no good 
reasons to take any different view of the 
matter, as far as this Court is conzerned. 

8. The Madhya Pradesh High 
Court, while deciding the true meaning 
of Order 30, Rule 4, appears to have 
drawn upon the English law of devolu- 
tion of rights in the case of joint pro- 
misees, except to the extent indicated by 
Order 30, of the Code of Civil Prozedure. 
It is further observed that the matter 
was governed clearly by Section 45 of 
the Indian, Contract Act. The learned 
Judge has distinguished the exposition of 
law of this Court in Devshi Harpal’s case 
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(AIR 1927 Bom 125) and in Mathuradas 
Ganji’s case, (AIR, 1927 Bom 581) (above 
cited) mainly because it drew assistance 
from the earlier judgment in ((1893) ILR 
17 Bom 6) The Court appears to prefer 
the view expressed by the earlier Nag- 
pur decisions and hence ruled that the 
matter in spite of Order 30, Rule 4, must 
still be governed by Section 45 of the 
indian Contract Act. 


9. The provision of Section 45 of 
the Indian Contract Act is a part of the 
topic as to by whom contracts must be 
performed. Its object is also to specify 
the devolution in case of joint rights. 
This is explained by the illustration ap- 
pended to the section. First part of the 
section enjoins all joint promisees to join 
in an action for the recovery of the en- 
tire debt. This is subject to the contrary 
intention appearing in the contract itself. 
The words “unless a contrary intention 
appears from the contract”, are very much 
part of the first limb.of the provision and 
can take in variety of cases. 


18. The latter part of the section 
indieates how the right would pass or de- 
volve upon the death of one of the joint 
promisees. It is really a rule indicating 
the devolution of the rights. Jt is plain, 
therefore, that the section concerns it- 
self when a promise is made to two or 
more persons jointly and not surely to'a 
firm partnership though that is a name for 
all those who carry on business together. 
Whether a promise to a partnership or a 
firm should be equated to a promise to 
two or more persons jointly is clearly. a 
matter of debate. Distinction however 
fine does exist and must be given effect 
50. 


| dii The nature of partnership is 


referable to the provisions of Section 4 


of the Indian Partnership Act, 1932, which 
states that "partnership" is the relation 
between persons who have’ agreed to 
share the profits of a business carried on 
by all or any. of them acting for all. In- / 
dividually they are called partners and 
collectively a firm. The source, no doubt, 
is the agreement between the persons for 
sharing the profits of the business and 
that business has to be carried on by all 
or any of the persons concerned acting for 
all These elements clearly show that 
qua the firm, the partners are not meré- 
ly co-constituents, but are agents as well 
as principals. By the very nature of re- 
lationship, implied agency is contemplat- 
ed and every one who does the business 
of the firm acts for all the partners. This 
element of mütual agency is a principle 
that makes the relationship of the part- 
ners distinctive which may not be pre- 
sent in the case of joint promisees. The 
provision of Section 45 of the Indian Con- 
tract Act clearly indicates that the pro- 
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mise as such must be to two or move per- 
sons jointly, every promise being an in- 
dependent agreement. The position of 
the partnership firm is not, in law, of two 
or more persons jointly taking the pro- 
mise but any one for others accepting the 
promise for the firm. This can well be 
a matter differently providing and indi- 
eating a eontrary intention. Though on 
the surface, this looks anomalous, the dif- 
ferenee is of substance. 


12. Though partnership ‘is not a 
juridical person, the relationship be- 
tween the partners and the name under 
which they carry on the business is an 
entity specifically recognised and treated 
as such by the provisions of the Indian 
Partnership Act, giving rise to certain 
rights and obligations between the par- 
ties and also those who deal with such 

. The provisions of that Act pro- 
vide ample machinery to indicate how the 
firm is constituted and how it works and 
how it can be put an end to. Even it re- 
fers to the property that it possesses. 
Section 14 of the Partnership Act states 
that the property of the firm includes all 
property and rights and interest in pro- 
perty originally brought into the stock 
of the firm or acquired, by purchase or 
otherwise, by or for the firm, or for the 
purposes and in the course of the busi- 
ness of the firm, and includes also the 
goodwill of the business. Subject to the 
contract, all the property has to be held 
and used by the partners, exclusively for 
the purpose of the business. Section 18 
of the Partnership Act states that subject 


to the provisions of the Act, a partner is- 


the agent of the firm for the purposes of 
the business of the firm. Then follow the 
provisions how the partner can act. His 
admissions and representations concern- 
ing the affairs of the firm are - evidence 
against the firm and give rise to several 
obligations. Provisions of Chapter V 
deal with incoming and outgoing part- 
ners and Chapter VI deals with dissolu- 
tion of a firm. Section 42 speaks that 
subject to contract between the partners 
a firm is dissolved because of the happen- 
ing of the several events and one of them 
is by the death of a partner. 


13. This review clearly shows that 
partnership is a legal relationship recog- 
nised and is mainly based on the doctrine 
of agency. It is capable of being dis- 
solved either by agreement or under the 
exigencies spoken of by Section 42, one 
of them being death. It holds property 
and its agents can bind others. Strictly 
therefore though not incorporated, it has 
al the trappings of an entity. Law gov- 
erning its life clearly is an evidence to 
ireat it as a unit or a recognised group. 
Though not a person it surely possesses 
character of quasi person. If with such 
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a relationship available at law, can it at 
all be called a case of mere joint promis- 
sees as contemplated by Section 45 of the 
Indian Contract Act? I doubt very much. 


14. If this relationship is 1o be 
read in Section 45 of the Indian Contract 
Act, it will be clear that the provisions 
cannot properly operate. By the very 
nature of the section it is restricted +o 
the promises made by two or more per- 
sons jointly and further even after the 
demise of one, the enforcement righis 
rest with the representatives of such de- 
ceased person jointly with the surviving 
person. This will not be possible in case 
of the firm which would stand dissolved 
upon the death of a partner in a given 
case. Every partner of the firm is cap- 
able of representing the entire colloca- 
tion called the firm. He has a right sub- 
ject to the agreement not only. to repre- 
sent in the business of the firm but to 
enforce the promises for and on behalf 
of the firm. That is on the footing that 
he acts for all and is an agent as such. 
Therefore, a surviving partner need not 
for the enforcement of the rights arising 
out of the firm-business seek the aid of 
the representatives of the deceased part 
ner for he represents the business of the 
firm as such. 


..15. This leads me io conclude -that 
with respect to the relationship between 
the partners, it is not merely a case of 
joint promisees or joint promisors; it is 
a case something different and something 
more than that and that is not the past 
of the provisions of Section 45 of the Con- 


tract Act. 

16. In Kishenpershad v. Har- 
narain Singh, (1911) ILR 33 All 272, 
Privy Council was considering the case 
of a joint family business where the suit 
was brought by the managing members 
and the objection was that all the mem- 
bers of the joint family ought to have 
been made parties, which found favour 
with the High Court at Allahabad. This 
view was not approved by the Privy 
Council and considering the various 
Indian decisions, the Privy Council ob- 
served: 

Mons It is however, clear that 
where a business like money-lending has 
to be carried on in the interests of the 
family as a whole, the managing mem- 
bers may properly be entrusted with the 
power of making contracts, giving re- 
ceipts and compromising or discharging 
claims ordinarily incidental to the Dbusi- 
ness. Without a general power of thaf 
sort, it would be impossible for the busi- 
ness to be carried on at all, and there is 
no reason to doubt the correctness of the 
finding of the learned Subordinate Judge 
that the first three plaintiffs here were 
in fact entrusted with, and regularly 
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exercised, such a power in regard to this 
money lending business. He finds in 
broad terms that all the business relat- 
ing to the shop had been carried on in 
the names of the _ first three plaintiffs 
only, and that all law suits relating to 
the shop, or the family, had also been 
instituted in their names alone.” 
While considering the other decisions and 
particularly the decision reported in (1895) 
ILR 18 Mad 33, Alagappa Chetti v. Vel- 
lan Chetti the Privy Council observed: 
"The decision in (1895) ILR 18 Mad 
33, cited by the respondents, may be sup- 
ported on the ground that the single 
plaintiff in that case was not shown to be 
the managing member of the family or 
to be the only partner of the business 
with which the litigation was concerned. 
Their Lordships think, however, that 
the proposition there laid down to the 
effect that the manager cannot sue with~ 
out joining all those interested with him, 
if literally construed, goes too far.” 
The ratio of this authority clearly enables 
the manager of the business to institute 
suits if it can be shown that the business 
was carried on as such, The relationship 
of a partner with the business is well- 
known, and it is different and distinct 
from being merely a co-owner or a person 
having joint interest. He (manager) is fur~ 
ther enabled by the terms of the agreement 
as well as by the terms of the provisions 
of law to be the agent for all the body 
known as "firm". The agreement of 
partnership itself therefore, may proper- 
ly confer the powers of the management 
of the business on any single partner and 
further may authorise such a partner to 
sue or to defend the legal actions in law 
Courts. Once it is shown that the plain- 
tiff was such à partner of a registered 
firm, it is plain that there is no principle 
which can defeat the action properly 
brought by such a single plaintiff for the 


m. 
17. With this I may examine the 
relevant provisions of the Code. 
18. Order 30 of the Code of Civil 
Procedure is by itself a special proce- 
dural enactment. It deals with suits by 










sub-rules under Order. 30 are indicative 
that it is a complete code within itself 
and does not leave matters to any other 
law. It is well-known that the provi- 
sions of this Order were introduced to 
the consequences and 
raised at the behest of Section 45 of the 
Contract Act. Though a firm is not a 
juridical persoù like a body corporate, it 
enabled by virtue of this Order to sue 
and defend suits in the manner provided, 
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Once it is shown that the suit is brought 
by ihe firm, it follows that it is brought 
in the name of all the partners constitut- 
ing the firm. 

19. The provisions of this Order 
have been considered by the Supreme 
Court in Purushottam & Co. v. Manilal 
and Sons, AIR 1961 SC 325. It has been 
found that the introduction of Order 30 
in the Code was an enabling one which 
permitted partners constituting a firm to 
sue or be sued in the name of the firm, 
This enabling provision accorded no such 
facility or privilege to partners constitut- 
ing a firm doing business outside India. 
The Court noticed the history of O. 30 of 
the Code of Civil Procedure and observ- 
ed that there was a practice prior to that 
to institute suits in the name of the firm 
which was based on the assumption that 
the suit concerned was either by all the 
partners of the firm or against all the 
partners of the firm. If, however, objec- 
tions were taken that such a suit in the 
name of a firm was not maintainable be- 
cause it had no legal' entity, the Courts 
were to decide whether the suit had been 
instituted by non-existent persons and 
if so, whether it was void. The  intro- 
duction of Order 30 into the. Code pre- 
vents such objection being taken because 
it permits two or more person carrying 
on business of the firm but the firm must 
be carrying on business in India. As to 
the nature of the firm under Section 4 of 
the Indian Partnership Act,. 1932, the 
Court observed that the word “firm” or 
the "firm name" was merely a compendi- 
ous description of all the partners col- 
lectively. It followed, therefore, that 
where a suit is filed in the name of a firm 
it is still a suit by all the partners of the 
firm unless it is proved that all the part- 
ners had not authorised the same. A firm 
may not be a legal entity in the sense of 
a corporation or a company incorporated 
under the Indian Companies Act, but it 
is still an existing concern where busi< 
ness js done by a number of persons in 
partnership. -When a suit is filed in the 
name of a firm it is in reality a suit by 
all the partners of such firm. After re- 
ferring to Rule 1 of Order 30, the Court 
observed that the rule enabled any party 
to a suit filed in the name of a firm doing 
business in India to apply to the Court 
for a statement of the names and addres- 
ses of persons who were at the time of 
the accruing of the cause of action part- 
ners in the firm to be furnished and veri- . 
fied in such manner as the Court may 
direct. R. 2 of O. 30 makes it obligatory to 
declare in writing the names and places 
of residence of all the persons constitut- 
ing the firm on whose behalf the suit is 
instituted. Certain consequences have 
been indicated. The provision of Rule 2 
indicates that although the suit is filed 
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in the name of a firm, it is nonetheless 
a suit by all the partners of the firm and 
all these provisions are enabling to per- 
mit several persons who are doing busi- 
ness as partners to sue or be sued in the 
name of the firm, That does not, how- 
ever, prevent the partners of a firm from 
suing or being sued in their individual 
names. There is no prohibition as such 
in terms imposed by Order 30 of the 
Code. Upon this view, the Court ruled 
that such a suit filed in a Court in India 
was not a nullity, though the firm was 
carrying on business outside India. 

20. This authoritative exposition 
of law clearly shows that in matters of 
suits on behalf of firm, the provisions of 
Order 30 are ample and conclusive. 
fRule 4 of Order 30 specifically deals with 
right of suit on death of a partner and 
opens by a non obstante clause expressly 
excepting Section 45 of the Contract Act. 
It is further enabling 'in nature and 
clearly shows that where two or more per- 
Sons are enabled to sue or can be sued in 
the name of a firm under the provisions 
of Order 30 and any one of them dies 
whether before institution or during the 
pendeney of the suit, it is not at 
necessary to join the legal representatives 
of the deceased as a party to the suit. 
Sub-rule (2) does not however affect or 
limit the right of the legal representa« 
tives of the deceased to apply to be made a 
party to the suit for enforcing their claim 
against the survivor or survivors. Once 
it is shown that a suit is on behalf of a 
firm, it is equally a suit under Order 30 
itself and it is plain that the terms 
Msuit" will also include the term "ap- 
peal”, the same being continuation of the 
suit. The procedural laws are to be libe- 
rally construed and this is more so when 
jit is an enabling provision. It appears 
from the very scheme of Order 30, and 
particularly of Rule 4, that it did away 


with the necessity of impleading the legal ~ 


representatives of the deceased partner 
fn express terms, and avoiding  abate- 
ments of the partnership causes in Court. 
[t is perfectly possible to see the object 
underlying the provision: and that is to 
enable the enforcement of the firm-obli- 
gation without least complications. Other- 
wise the partners who have brought the 
suit properly would be visited with 
penalty of facing an abatement of the 
action only for legal representatives are 
mot brought on record. It is conceivable 
that such a partner may not be knowing 
at all, all the legal representatives or 
there may be various difficulties in bring- 
ing all of them on record and in law can 
be treated as best representing interest of 
the deceased partner. 


persons collectively, called “firm”. 
words “where two or more persons may. 
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sue or be sued in the name of a firm", 
under the foregoing provisions, indicate 
that the suit may be by a person or parta 
ner on behalf of the firm for enforcing 
ihe firm-obligations. It would bristle 
with technicality to say that the suit must 
be in the name of a firm. Even a 
suit properly laid for the firm by the au~ 
thorised partner is well within the terms 
of Rule 4. The terms of this rule being 
permissive in nature I am not inclined to 
impose or imply any technicality in its 
construction. 

21. In Dharamdas Gokaldas v. 
Krishan Chand, AIR 1966 Punj 40 (FB) 
the Full Bench of the Punjab High Court 
considered the terms of this rule along 
with Order 22, Rules 4 and 11. It was a 
suit by the firm through its partner and 
during the course of the appeal a part- 
ner died. The Court held that appeal did 
not abate, though legal representatives of 
the deceased partner were not brought 
on record. In Mohamed Valli Patel v. 
Western Indian Oil Distributing Co. Ltd., 
(1970) 74 Cal WN 1026 it was pointed out. 
by the Calcutta High Court that a suit 
filed in the name of a firm is a suit by all 
the partners and Rule 4 (1) of Order 30, 
was a special provision. That being the 
position, it would necessarily exclude the 
operation of the general nrovisions con- 
tained in Orders 1 and 22 so far as they 
related to addition and substitution of 
parties in case of death of partners. It 
was further observed that under Rule 4 
(1) of Order 30, the surviving partner is 
enabled to file a suit in the name of the 
firm without impleading the legal re- 
presentatives of the deceased partners. 
In terms, that rule conferred a right on 
the sole surviving partner to prosecute 
the suit without joining the deceased 
partners' legal representatives, 


22. I am in respectful agreement 
in what is stated in these two decisions. 
Once Order 30, Rule 4, is to be given 
effect to, it is clear that the suit can be 
continued without the legal representa- 
tives of the deceased partner. The pro- 
vision, therefore, clearly carves out an 
exception to the general rule contained 
in Section 45 of the Indian Contract Act 
and though no legal representatives are 
brought on record, the action itself nei- 
ther abates nor is affected. 


23. That being the position, the 
eontention raised on behalf of the appel- 
lant has no merit. The appeal, therefore, 
would stand dismissed. However, under 
the circumstances, there will be no order 
as to costs. 

Appeal dismissed, 


58 -Bom. [Prs, f-8] 


AIR 1974 BOMBAY 58 (V 61 C 15) 
(AT NAGPUR) 
MALVANKAR AND MASODKAR, JJ. 

Mst. Indrayanibai and another, Ap- 
pellants v. The Collector of Nagpur and 
another, Respondents. 

A. F. O. D. No. 42 oi 1962, D/- 6-2- 
1973, against decision of K. S. Desh- 
pande, Civil J. Sr. Division at Nagpur, 
D/- 8-1-1962. 

(A) Land Acquisition Act (1894), See- 
fion 23 (1) Clause Fourthiy — Scope. 


"The kind of damage that can be 
awarded under clause Fourthly is special 
damage. The claimant must put forth 
the plea of an injury mentioned therein 
and further lead evidence to establish 
the same. No award can ensue without 
a plea and its proof nor can be based on 
general assumptions or notions of justice 
and fairplay. (1953) 3 All ER 796, Fol- 

lowed; AIR 1965 Him Pra 7, Dist. 
E (Paras 6, 9) 

(B) Land Acquisition Act (1894), Sec- 
tion 23 (1), Clause Fifthly — Acquisition 
of a house where the owner was residing 
and also carrying on business earning 
about Rs. 3/- per day as net income — 
Owner claiming reasonable expenses in- 
cidental to the change of residence and 
place of business — Held Rs. 500/- would 
be sufficient to resettle and restart the 
business. (Paras 12, 13, 16) 

L. K. Khambonkar, for Appellants; 
V. D. Chahande (for No. 1) and M. E. 
Vaidya (for No. 2), for Respondents. 

MASODKAR, J.:— This appeal “is 
directed against the judgment passed by 
the Civil Judge, Senior Division, Nagpur 
rejecting the claim of one Mahadeo s/o 
Mahavir Vaishya, since deceased, and 
represented by his legal representatives 

` on record, made upon a reference under 
Section 18 (1) of the Land  Accuisition 
Act, 1894. 

2. The property that was acquired 
was a house bearing Nos. 291, 291/1 and 
292/2, owned and possessed by said Maha- 
deo. The acquisition was for purposes of 
Nagpur Corporation and for the improve- 
ment of Itwari Bhaji Market, Section 4 
notification was issued on March 16, 1955, 
followed by Section 6 notification issued 
on -October 19, 1955. The possession of 
the property is admittedly taken on De- 
cember 15, 1964. 

3. Before the rial Court, the 
claimant sought ` to recover Rs. 19,000/- 
for the land and house and an additional 
claim of Rs. 14,000/-'on account of loss of 
rent at the rate of Rs. 40/- per month for 
a period of 30 years. He further claimed 
expenses that he would be required to. 
incur for changing his residence and busi- 
ness. Upon evidence, the trial Judge 
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came to the conclusion that the claimant 
was not entitled to a higher compensation 
than was awarded by the Land Acquisi- 
tion Officer, the same being Rs. 7,5454. 
That ineluded the value of the land and 
a house in the sum of Rs. 6,561.25 and, by 
adding 15% under Seetion 23 (2), a sum 
of Hs. 984.19. i 

4, The Jearned rial Judge did 
not award any amount on account of tha 
claim made for the loss of earnings under 
Section 23 (1), fourthly, and the claim for 
reasonable expenses incidental to the 
change of residence and place of business, 
under Section 23 (1), Fifthly. Both these 
elaims were negatived. 
f 5. In this appeal, therefore, what 
is urged is that the findings reached by 
the learned trial Judge, with respect to 
the matters under Section 28 (1), Fourth- 
ly and Fifthly, are liable to be set aside 
The other part of the decree is not chalk 
lenged. i 

6. Now for the purpose of estab-| 
Hshing the claim under clause Fourthly 
of Section 23 (1), what has to be seen is 
whether there is any evidence to show 
that any damage was sustained to the 
property, moveable or immovable, left 
with thé claimant or to his earnings. 
It is candidly conceded on behalf of 
the appellant that there is no evidence 
to suggest any loss of earnings of clai- 
mant. If that is the position, the Court 
eannot be asked to coneeive of damages 
under clause Fourthly. 


7. However, the learned counsel 
submits that a reasonable measure should 
form part of the award in such matters, 
He relies on a reported decision in Col 
lector Bilaspur v. Daulat Ram, AIR 1905 
Him Pra 7, 

8. That ease does not in any 
manner help the decision of the present 
controversy. As we have seen in this 
ease, there is absolutely no evidence to 
show what was the loss with respect to ` 
earnings that the claimant suffered. There 
is mere statement that he was earning 
Rs. 100/- per month, being a petty dealer 
having a shop and residence at the place 
acquired. There is no evidence nor even 
a statement on oath that because of this 
acquisition his earnings had deflated in 
any manner. In the case before the Judi- 
cial Commissioner, Himachal Pradesh, 
there was overwhelming evidence that 
the persons whose property was being 
acquired were carrying on business and 
there was no evidence to the contrary. 
There was further evidence that the 
claimants were compelled to shift their 
business to some other place. The cim 
cumstances were that the whole of the 
land was acquired for the purpose of 
construction of Bhakra Reservoir. Under 
these circumstances and the evidence 
which consisted of not less than nine 
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witnesses, the learned Judicial ~ Commis- 
sioner held that this satisfied the require- 
ments of clause. Fourthly, and thought 
that six months’ income be awarded _as 
compensation for the injurious affection 
upon the business of the claimant. We 
cannot apply the principle of that case 
without any evidence that was available 
on record. : 
$. In the present case, there is no 
plea nor any proof as to damages likely 
to be suffered. It is well settled that in 
the matters of injuries sustained by per- 
sons claiming personal damages, there 
must be both pleading as well as proof. 
The law has been succinctly put by Lord 
Goddard in British ‘Transport  Commis- 
sion v. Gourley,. (1955) 3 All ER 796 at 
p. 804. The learned Lord observed : . 
“In’ an action for personal injuries, 
the damages are always divided into two 
main parts. First, there is what is re- 
ferred to as special damage which has to 
be specially pleaded and proved. ......... 
eM DN ae VERTES Secondly, there is general 
damage an ae ey pen and which 
is not specially pleaded................. ss 
j x (Emphasis added) 
The kind of damage that can be awarded 
under clause Fourthly, is clearly special 
damage. The terms of that clause are 
specific. The claimant must put forth 
the plea of an injury mentioned therein 
and further lead evidence to establish 
the same. No award can ensue without 
a plea and its proof nor can be based on 
general assumptions or notions of justice 
and fairplay. We feel that once it is 
shown that there is no foundation led 
by any plea or claim no further enquiry 
is contemplated on this ground in refer- 
ence proceedings. "Therefore it is nof 
possible to accede to the submission of 
the appellant that the matter be decided 
by following general principles to assume 
'|that there must have been loss of earn- 
ings and compensate the same. 


19. However, the matter under 
clause Fifthly, is rather different. It does 
appear that even before the Land Acqui- 
sition Officer à claim was made by the 
claimant that because of the disturbance 
he will have to resettle himself and he 
Should be reasonably compensated. That 
has been disposed of by the Land Acqui- 
sion Officer by saying that there is noth- 
ing. on record to believe that the non-ap- 
plicant would have to change his resi- 
dence and business and in case he is so 
required, what is the probable amount of 
expenses incidental to such change. Now, 
when the matter came before the learned 
irial Judge he disposed of that issue by 
saying that no such specific claim was 
made before the Land Acquisition Officer. 
That does not appear to be the correct 
Statement of fact. The learned trial 
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Judge further went on to observe that the 
omnibus evidence given by the claimant 
that he would require Rs. 2,000/- cannot 
be accepted and that he is simply bluffing. 

11. Rightly, therefore, this part of 
the judgment was put under criticism by ` 
the learned counsel. The Courts of law: 
should express themselves with all de- 
corum’ and must confine themselves to 
the facts of the case. There was nothing 
on record to show that the claimant, who 
had taken the oath, was in any manner 
bluffing as the learned trial Judge ob- 
serves. In fact, he had entered the wit- 
ness-box and taken an oath. There was 
no cross-examination to his statement 
that he was required to go to Allahabad 
and would require the amount of Rupees 
2,000/- for going and settling there. The 
observation made by the learned Judge 
that the claimant was bluffing has, there- 
fore, no basis nor is warranted. 


12. That does not, however, mean 
that only because the statement is made 
by a witness it should be accepted as ipse 
dixit, All the surrounding circumstances 
must be borne in mind and what is per- 
mitted under clause Fithly, is "reason- 
able expenses incidental to the change of 
residence and place of business" That 
matter has not at all been considered by 
the learned trial Judge. 


13. Now the evidence in this case 
which cannot be disputed is that the place 
where the claimant was carrying on his 
small shop by which he, “according to 
him, earned a net income of Rs. 100/- per 
month, was in a busy locality of Itwari 
in Nagpur town. That shop, was being 
run for quite a good number of years. 
He was also residing there. In the cross- 
examination it was asked to him whether 
he could carry on the same type of trade 
in the weekly market. It does appear, 
therefore, that by acquiring everything 
that he had, all his goodwill as well as 
his place of residence and business was 
lost to him and hé will have to settle 
himself either in home-town or, as he| 
Says, in any other town like Allahabad. 


14. Some reasonable award of 
compensation on that count is very much 
ealled for. 


15. Now, it is contended on behalf 
of State by the learned advocate appear- 
ing in this appeal, that the evidence is 
entirely omnibus and should not be acted 
upon. Similarly, the counsel appearing 
for the Corporation, the acquiring body, 
contends that such statements made on 
oath cannot be accepted for determining 
the measure, though the learned counsel 
agrees with this course for some compen- 


' sation. 


46. -As we have seen, the facts of 
the present case do involve injury on 
account of disturbance contemplated by. 


clause Fifthly of Section 23. (1) of the 
Act. No doubt, the claimant was a petty 
dealer and shorn of all exaggeraticns was 
earning about Rs. 3/- per day as the net 
income. Period contemplated by ‘clause 
Fifthly, is October 19, 1955 till December 
15, 1964. Thus taking a reasonable mea- 
sure, it appears to us that it would be 
reasonable to award a sum of Rs. 500/- 
under that head. That should be sufficient 
to resettle a person of the status of the 
claimant before us and to restart his 
small business of dealing in shop as he 
[tells the Court. 
aa 


0017. Giving our anxious considera- 
tions, therefore, to all the facets, the ap- 
pellant is only entitled under clause 
Fifthly of Section 23 (1) to the reason- 
able expenses that we have assessed in. 
the sum of Rs. 500/- under the facts and 
circumstances of this case. He will be, 
therefore, entitled to that additional com- 
pensation under sub-section (1) and pro- 
portionate 15% under sub-section (2) of 
Section 23 of the Act, 

18. The decree passed by the 
Civil Judge, Senior Division, therefore, 
would be modified to the above extent. 
The appellant will also be entitled to pro- 
portionate costs. Rest of the claim of the 
appellant will be dismissed. 

Order accordingly. 
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Yeshwantrao and others, Appellants 
v. Mirabai and others, Respondents. 


A. F. A. D. No. 366 of 1963, D/- 

. 10-1-1973, from decision of L. J. Manjre- 

kar, Dist. J., Chanda in Civil Appeal No. 

5 of 1962. , 

(A) C. P. and Berar Money Lenders 

Act (13 of 1934), Sections 3 (1) (a) and (b), 

7 (b), (c) — Rules 10, 12 of Rules made, 

under the Act — Provisions of Section 3 

' are mandatory — Non-compliance with 

Section 3 entails penalty under Section 7 

(c) — Question of bona fides also does not 
arise in such a case. 


Section 3 of the Act is a mandatory 
provision. Jt enjoins money lenders to 
maintain accounts and to supply state- 
ments of accounts, which must conform 

. with accounts maintained, to each and 
every debtor, in manner and within the 
time, prescribed thereunder. Failure to 
comply with the provisions of Section 3 
entails penalty under Section T of the 
Act. 

Maintenance of some accounts, though 
it may not be in eonformity with the ex- 


FQ/GQ/C658/73/AGT 


Yeshwanirao v, Mirabai (Dharmadhikari J.) 


ALR ; 


press provisions of the Act, cannot be 
equated with a case where no accounts 
are maintained by the money-lender at 
all If no accounts are kept by the 
money-lender at all, there js non-compli< 
ance with the provisions of sub-section 
(1) (à) and 1 (b) of Sec. 83. Irrespective 
of the fact whether the plea is taken or 
not, Section 7 (a) of the Act makes 
it obligatory on the part of the Court to 
decide the issue as to compliance or non- 
compliance with the provisions of Sec- 
tion 3 (1) (a) and (b). AIR 1956 Nag 105, 
Foll. (Paras 9, 10, 13) 

Further the statement of the ac+«- 
counts have to be sent regularly to the 
debtor himself. Where the debt is in- 
curred on a simple mortgage, the pur- 
chaser of equity of redemption cannot be 
regarded as the debtor, AIR 1960 Bom 
247, Foll. i 

Where there is non-compliance with 
a mandatory statutory provision, question 
of bona fide does not arise, 

f (Paras 12, 14) 

C. S. Pultamkar, for Appellants; 
G. J. Ghate, for Respondents. 

JUDGMENT :— This is an appeal fil< 
ed by the original plaintiffs against the 
judgment and decree of the first appel- 
late Court, that is, the District Judge, 
Chanda, in Civil Appeal No. 5 of 1962, 
decided on 14-2-1963 allowing the appeal 
filed by the legal representatives of the 
original defendant and confirming the 
lower Court’s decree under appeal with 
some modifications. This appeal has been 
filed by the plaintifis for setting aside 
the judgment of the appellate Court and 
restoring the judgment and decree pass- 
ed by the trial Court in toto. 

2. The plaintiffs had filed a suit 
which was based on a mortgage. It was 
alleged by the plaintiffs that original de~ 
fendant Ramkrishna took a cash loan of 
Es. 4,200/- after admitting the receipt of 
previous loan to the extent of Rs. 800/- 
and executed the suit mortgage. The 
agreement was to pay interest at 18 per 
cent per annum in case there was a de- 
fault on the part of the defendant to pay 
the instalment as agreed. However, the 
plaintiffs claimed interest at 12 per cent 
per annum in the suit. It is not disputed 
that the plaintiffs are the regular money- 
lenders and they hold a money lending 
licence. The property which is the sub- 
ject-matter of this suit was charged with 
the amount of loan, and therefore, the 
plaintiffs claimed a decree for foreclosure 
of the suit property. In the alternative, 
the plaintiffs had also elaimed a decree 
for sale of the suit property.. After ad- 
justing the repayments made by the de- 
fendant, the plaintiffs claimed a decree 
for Rs. 4,651-3-0 excluding the repay~ 
ments. They also claimed further inte- 
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rest af 12 per cent per annum on the 
amount till repayment. 

3. ^ The defendant completely de- 
nied the receipt of the amount as suc 
The defendant contended that the whole 
account should be reopened because there 
were many transactions between. the par- 
ties. It was further submitted that the 
plaintiffs had not complied with the pro- 
visions of the Central Provinces and 
Berar Moneylenders Act, and therefore, 
they should not be allowed costs and 
interest, 

4. The trial Court passed a preli- 
minary decree for sale of the property 
for Rs. 4,279.82 with corresponding costs 
of the ‘suit. The defendant was given 
time to pay the amount within 6 months 
from the date of the decree. It was fur- 
ther directed that an amount of Rupees 
4,279.82 will carry simple interest at 4 
per cent. per annum from the date of de- 
cree till repayment. If the whole amount 
is not paid the suit property was to be 
sold by public auction. 'The defendant 
was also personally held liable if the suit 
Vua is not sufficient to pay off the 

ebts 


' 5. Being aggrieved by this judg- 
ment and decree the defendant filed an 
appeal before the District Judge, Chanda. 
In the meantime it seems original defen- 
dant Ramkrishna died and his legal re- 
presentatives were brought on record. 
The only point which was argued in ap- 
peal before the District Judge was to the 
effect whether the plaintiffs have duly 
complied with the provisions of Section 
3 (a) and (b) of the C. P. and Berar 


Moneylenders Act in respect of the suit 


mortgage debt for all the years in ques- 
tion and if not what is its effect, 


6. After considering the evidence 
on record and the relevant  provi- 
sions of the C. P. and Berar Moneylenders 
Act, hereinafter referred to as the Act, 
the District Judge came to the conclusion 
that there is nothing on record to show 
that the plaintiffs have maintained  ac- 
counts of the suit mortgage debt in ac- 
cordance with the provisions of Section 
3 (1) (b} of the Act. So far as the state- 
ments of accounts sent by the plaintiffs to 
the defendant are concerned, the District 
Judge came to the conclusion that so far 
as the accounts made upto the end of 

: Diwali of 1954, and Diwali 1955 are con- 
cerned, namely, Exs. 88 and ,89, they 
were sent beyond the time prescribed by 
the Act and as no explanation is forth- 
coming for this delay 
not entitled for the interest for that 
period. As regards the statement of ac- 
count Exhibit 92 for the year ending 
Diwali 1958 and Exhibit 93 for the year 
ending Diwali 1959 are concerned, the 
learned Distriet Judge came to the con- 


Yeshwantrao v. Mirabai (Dharmadhikari J.) 


the plaintiffs are . 


[Prs. 2-7] Bom. 61 


clusion that it is not possible to verify 
whether they are in conformity with the 
accounts maintained because the plaintiffs 
have not produced the relevant extracts 
from the account books or the account 
books themselves. If the accounts them- 
Selves are not maintained, then it cannot 
be said that the statements of accounts 
were sent in conformity with the provi- 
sions of Rule 12 of the Rules under the 
Central Provinces and Berar Money- 
lenders Act, hereinafter referred to as the 
Rules, and on that account the plaintiffs 
have incurred a penalty prescribed by 
Section 7 (b) of the Act. It was further 
found by the District Judge that so far as 
the statements of account Exhibit 90 for 
the year ending Diwali 1956 and Ex, 91 
for the year ending Diwali 1957 are con- 
cerned, they were not sent to the defen- 
dant, but were sent to one Dharmaji 
Madhoji Thakre. Therefore, so far as the 
defendant is concerned, there is no compli- 
ance with the provisions of Section 3 (b) 
of the Act and on that count also the 
plaintiffs are not entitled for tbe interest 
for that period in view of the penalty 
provided in Section 7 (c) of the Act. 
Therefore the District Judge came to the 
conclusion that the statements of accounts 
Exhibits 88 to 93 did not conform or 
comply with the provisions of Section 3 


. (a) and’ (b) of the Act read with Rule 10 . 


or 12, as the case may be, of the Rules 
framed under the Act and these provi- 
sions have not been complied with by 
the plaintiffs for the whole period from 
the date of the suit mortgage to the date 
of the suit. The District Judge further 
held that it is mandatory on the Court to 
disallow the interest for 
period. In this view of the matter the 
appeal filed by the defendant's legal re- 
presentatives was partly allowed and an 
amount of Rs. 1,900/- was substituted ‘in 
place of an amount of Rs. 4,279.82. The 
clause relating to the personal liability of 
the defendant was deleted and further 
time of six months was granted to the 
legal representatives of the deceased de- 
fendant to pay the amount. "This time of 
6 months was to commence from 14-2- 
1963, that is, the date of the appellate 
Courts decree. Being aggrieved by this 
appellate judgment, this appeal has been 
filed by the plaintiffs. / 


7. Shri Pultamkar, who appears 
for the appellants before me, has cón- 
tended that the interpretation put for- 
ward by the learned District Judge upon 
the various provisions of the Act and the 
Rules framed thereunder is not correct. 
According to Shri Pultamkar, there is 
evidence on record to show that the 
plaintiffs have maintained accounts and ' 
have further sent the statements of ac- 
counts. The statements of accounts 
which were sent to Dharmaji Madhoji 


the whole . 
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Thekre instead of defendant Ramkrishna 
were sent in good faith because in the 
meantime the property was transferred 
to Dharmaji by the defendant. Even 
otherwise the transaction being a simple 
one and there being only two repayments 
during the period the omission to main- 
tain the account could not be vital nor it 
can result in penalty as prescribed by 
Section 7 (b) and (c) of the Act. In this 
view of the matter, according to Shri 
Puliamkar, the judgment of the appellate 
Court is illegal and liable to be modified. 


8. It.is not possible for me to ac- 
cept this contention of Shri Pultamkar. 
There is no evidence on record to estab- 
lish that any accounts were maintained 
by the plaintiffs during this period. No 
doubt, a vague statement has been made 
' by the plaintiff No. 1 as well as his son, 
the plaintiff No. 2, in the witness-box. So 
far as the plaintiff No. 1 is concerned, he 
has stated in his deposition that he had 
account books. He had further stated 


that these account books were written by: 


his son Deorao, who is plaintiff No. 2 in 
the present suit. He has further stated 
that the account books were thrown 
away because they were eaten up by 
white ants and they were not fit to be re~ 
tained. Deorao, who is examined as 
P. W. 4:‘has stated that he was writing 
the account books. "Thereafter he has re- 
ferred to the statements of the accounts 
sent for the various years. In the Cross- 
examination Deorao has admitted that 
he has not produced the extracts of the 
account books for any of the years. He 
has further admitted that the statements 
of accounts for the years 1956 and 1957 
were sent to Dharmaji by post. He has 
further stated that he has not sent any 
statement of accounts to the defendant 
for the years 1956 and 1957. Shri Pultam- 
kar drew my attention towards the state- 
ment made by the defendant in his evi- 
dence. According to Pultamkar, the de- 
fendant in his evidence has admitted that 
the plaintiffs were maintaining accounts. 
This statement was made by the defen- 
dant when he produced two loose sheets 
purporting to be some account from the 
account books of the plaintiffs. This is 
all the evidence relating to the main- 
tenance of the accounts on record, 


9. In my opinion the learned Dis- 
frict Judge was right when he observed 
that there is no evidence on record to 
show that thé plaintiffs have maintained 
accounts in accordance with the provi- 
sions of the Act. Not only this, as a 
matter of fact the plaintifis have failed 
to establish that any accounts were main- 
tained at all in relation to the loan tran- 
saction which is the subject-matter of the 
suit. There is no evidence on record to 
show or indicate that the alleged state- 
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ments of account which were sent by the 
plaintiffs were in conformity with the 
so called account maintained by the 
plaintifis. Section 3 of the Act enjoins a 
duty on the moneylender to regularly 
maintain an account for each debtor 
separately of all transactions in respect 
of any loan advanced to that debtor, 
Section 3 (1) (b) then lays down that 
every moneylender has to. furnish such 
debtor every year with a legible state- 
ment of accounts signed by the money- 
lender or his agent of any balance or 
amount that may be outstanding against 
such debtor on such dates and in such 
areas as may be prescribed. This state- 
ment of accounts has to include all tren- 
sactions in respect of the loan entered 
into during the year to which the state- 
ment relates and has to be furnished, in 
the Court language of the district in 
which the debtor resides, and in such 
manner, in such form, containing such de- 
tails and on such date as may be pres- 
cribed. Sub-section (2) of Section 3 of 
the Act then lays down as to how the 
account is to be maintained. The  ac- 
count required to be maintained under 
clause (a) of sub-section (1) of Section 3 
is to be maintained in such a way.that it 
will show the items due by way. of inte- 
rest as separate and distinct from the 
principal sum and separate totals of prin 
cipal and interest shell also be shown. ; 
10. Rule 10 of the Rules pres- 
cribes that the statement has to be sent 
to the debtor within one month of the 
date or time specified in the said rule. 
Rule 12 which is important is as under: 
"12, Entries in the statement relating 
to the amount and date of the loan, and 
the rate of interest, the appropriation of 
repayments, etc., shall tally with the en- 
tries made in the accounts maintained by 
the creditor in accordance with the pro- 
visions of the Act.’ 
From the scheme of the Act as well as 
the Rules, therefore, it is quite clear that 
a duty is cast upon the moneylender first 
to maintain an account. The statements 
of accounts which the moneylender has to 
send to his debtor should be in conformity 
with the accounts maintained by him as 
per the provisions of the Act. Rule 10 of 
the Rules makes this further clear that 
fhis statement of account should  tally 
with the entries made in the accounts 
maintained by the creditor in accordance 
with the provisions of the Act. If no 
accounts are maintained by the creditor 
at all, the question of sending the state- 
ment of accounts in accordance with the 
entries made in the accounts by the 
creditor will not arise. Therefore, the 
condition which the creditor has to comp- 
ly for avoiding the penalty provided by 
Section 7 of the Act is first to maintain 
the accounts. Section 3 if properly read 
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with Sec. 7 will also make it clear that 
the penalty provided by sub-section (b) 
of Section 7 will come into operation only 
when the Court finds that the provisions 
of clause (a) of sub-section (1) of Sec. 3 
have not been complied with by the 
moneylender. But if we read sub-clauses 
'(a) and (b) of sub-section (1) of Section 3 
together with Section 7 and Rules framed 
under the Act it will be clear that if no 
accounts are maintained at all it is not 
possible for the moneylender to furnish 
a statement of accounís as contemplated 
by Section 3 (1) (b) at all. Maintenance 


of some accounts, though it may not be’ 


in conformity with the provisions of the 
Act, cannot be equated with a case where 
no accounts are maintained by the 
moneylender at all. If no accounts are 
maintained by the moneylender at all, 
necessary corollary will be that there 
will be not only non-compliance of See- 
tion 3 (1) (a), but there will be also non- 
compliance of Section 3 (1) (b) of the 
Act. In this view of the matter, in my 
opinion, the learned District Judge was 
right when he disallowed the interest for 
the period 1958 and 1959 on the ground 
that there was non-compliance with the 
provisions of Section 3 (1) (b) of the Act. 
The same view seems to have been taken 
by the Nagpur High Court in Vasudeo v. 
Mahadeo, AIR 1956 Nag 105 wherein it 
ds observed by the Nagpur High Count 
in para 9: 


“The intention underlying Section: 3 


of the Act is doubtless to enable the deb- : 


tor to know each year at a glance A the 
amount due by him separately for inte- 
rest and principal. Unless an account is 
made annually showing the amount of 
interest due till then separately from the 
principal, the creditor may not be able 
to send correct statements of account fto 
ihe debtor as required by clause (b) of 
sub-section (1) of Section 3 of the Aet. 


"This may result in his sending in~ 
eonsistent statements of account whieh 
may leave the debtor perplexed as to the 
extent of his indebtedness. In such -a 
case, if he were to ask the creditor fo 
show to him the books of account, he 
may not find in them proper material 
from which he may be able to verify the 
accuracy of the accounts. An interpreta- 
tion which may lead to such an anomaly 
cannot obviously be accepted.” 


Section 7 (a) of the Act makes it obliga- 
tory on the part of the Court itself to 

frame and decide the issue whether the 
‘Imoneylender has complied with the pro- 
visions of clauses (a) and (b) of sub-see- 
tion (1) of Section 3. "This duty is cast 
upon the Court irrespective of the fact 
whether such a plea has been taken by 
the defendant in the written statement 
or not. If the Court has to deeide this 
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- issue, it must decide it on the basis of 


such material or evidence on record. In 
the absence of production of any accounts 
or its extracts it is humanly impossible 
for any Court to decide whether there is 
compliance with the provisions of Cls. (a) 
and (b) of sub-section (1) of Section 3 of 
the Act. If the Court comes to the con- 
clusion that no accounts were maintained 
by the moneylender at all it is not pos- 
sible for the Court also to decide an 
issue whether the moneylender has eom- 
plied with the -provisions of clause (b) of 
sub-section (1) of Section 3 of the Act 
read with Rule 12 of the Rules framed 
thereunder. If no accounts are maintain- 
ed it cannot be said that whatever state- 
ment is sent to the debtor is a statement 
of accounts. Rule 12 makes it further 
clear that such a statement of accounts 
should tally with the entries made in the 
accounts maintained by the creditor in 
accordance with the provisions of the 
Act. To afford a complete protection! 
contemplated by the Act to a debtor, 
therefore, it is absolutely necessary thai 
there should be some material ‘before 
the Court on the basis. of which it can 
come to a conclusion as contemplated by 
Section 7 (a) of the Act. As observed by 
the learned Distriet Judge in the present 
case there is no material placed before 
the Court to decide such an issue. Not 
even an effort has been made by the 
plaintiffs to adduce secondary evidence 
in this behalf. In the absence of any 
such evidence on record, therefore, in my 
opinion, the learned District Judge eor- 
rectly came to the conclusion that in 
these years also there was non-com- 
pliance with the provisions of S. 3 (1) (b) 
of the Act. 

11. So. far as the statements of ae- 
counts for other years are concerned, 
that is, Exhibits 88 and 89 for the years 
1954 and 1955, they were admittedly sent 
beyond the time prescribed by Rule 10 
of the Rules. Proviso to Section 7 of the 
Act no doubt provides-that if sufficient 
cause is shown by the moneylender for 
not furnishing the statement of accounts 
earlier the Court may notwithstanding 
such omissions include any such period 
or periods for the purpose of computing 
the interest. However, in the present 
case the plaintiffs have failed to show any 
cause much less the sufficient cause for 
not furnishing the accounts earlier. In 
this view of the matter the learned Dis- 
triet Judge was clearly justified in com- 
ing to the conclusion that the plaintifis 
have incurred a penalty under Section 7 
£e) of the Act for this period also. 

12. So far as the statements of 
aceounts, namely, Exhibits 90 and 91 for 
the period of 1956 and 1957 are concern- 
ed, according to the plaintiffs! own admis- 
sion they were sent to one Dharmaji and 
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not to the defendant. It is contended 
before me that the statements were sent 
to Dharmaji because in the meantime 
Dharmaji has purchased the property of 
the defendant. The defendant hes effect- 
ed a sale of the -mortgage property in 
favour of Dharmaji Thakre who was his 
relative by a sale-deed 21-1-1955 and that 
sale-deed was held by the Court in an- 
other proceedings to be bogus deed vide 
judgment dated 30-8-1957. It is argued 
before me that till that decision was 
given, Dharmaji being the person entitled 
to redeem the mortgage the plaintiffs had 
sent the said statements of accounts to 
him, and therefore, there was compliance 
of Section 3 (1) (b) of the Act. Similar 
argument was advanced before the Dis- 
trict Judge also. After considering rival 
contentions in this behalf the District 
Judge came to the conclusion, and in my 
opinion rightly, that in spite of this sale 
the plaintiffs were under duty and obli- 
gation to send annual statements of ac- 
counts to the defendant who was their 
debtor. The debt was incurred by the 
defendant and not by Dharmaji. The re~ 
lationship of a debtor and a creditor was 
between the plaintiffs and the defendant. 
The only result of the sale to Dharmaji 
would be that Dharmaji had purchased 
the mortgage property subject to the 
mortgage charge. However, there was 
no privity of contract between the plain- 
tiffs and Dharmaji, nor it was shewn. that 


Dharamaji was an asignee of the debtor.. 


In no sense it could be said that Charmaji 
became a debtor of the plaintiffs any 
time, more so when the said sale was 
found to be bogus the statement of ac- 
counts contemplated by Section 3 (1) (b) 
of tne Act is to be furnished to such deb- 
tor. If all through the defendant con- 
tinued to be the debtor of the plaintiffs 
it was the duty of the plaintiffs who were 
the creditors to send the statements of 
accounts to the defendant. In this behalf 
the learned District Judge has also relied 
upon the decision of this Court in Manu- 
bhai  Mahijibhai Patel v.  T-ikamlal 
Laxmidas, AIR 1960 Bom 247 wherein 
it was observed that a purchaser of the 
equity of redemption cannot be regarded 
to be either a. transferee or an asignee of 
the mortgage debt. In this view of the 
matter it was not enough for the plaintiffs 
tto have sent the statements of account to 
Dharmaji. 


13. However, it was contended by 
Mr. Pultamkar that the Statements of ac- 
counts were sent to Dharmaji in good 
faith and bona fide in view of the fact 
that in the meantime the property was 
transferred in favour of Dharmaiji. 


14. In my opinion, the question of 
good faith or bona fides will not arise in 
this case, The obligation is cast upon the 





Bajirao v. Kisan (Masodkar J.) 


A.LR. 


creditor by a statute and a penalty has 
been provided for the non-compliance. 
If there is non-compliance of the manda- 
tory provisions of the statute the neces- 
sary result is that a penalty is incurred 
by the creditor as provided by Sec. 7 (c) 
of the Act. 

15. In this view of the matter the 
learned District Judge was perfectly 
justified in excluding this period also 
while computing the amount of interest, 
These were the only points which were 
argued before me. 

16. In the result, the appeal fails 
and is dismissed. However, in the cir- 
cumstances of the case there will be no 
order as to costs so far as this second 
appeal is concerned, 

; Appeal dismissed, 





AIR 1974 BOMBAY 64 (V 61 C 17) 
(NAGPUR BENCH) 
MASODKAR, J. 


‘Bajirao Shekoji, Petitioner ve Kisan 
Kondaji, Respondent. 

Special Civil Appln. No. 1533 of nis 
D/- 2-8-1973 to un order - of L. 
Pande, Member, M. R. T, Nagpur, Di 
9-9-1970, 

Index Note:— (A) Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), Sections 106, 11— - 
— Execution proceedings — No revision 
lies — Tribunal cannot invoke inherent 
powers and direct restoration of .posses- 
sion. 

Brief Note:— (A) Had the order of 
restoration of possession been passed by 
the Tahsildar under Section 100 (18) of 
the Act (99 of 1958) then, not only an ap- 
peal but even a revision would be com- 
petent. 1970 Mah LJ (Note) No. 13, p. 8, 
Rel. ig (Paras 7, 8) 

M. N. Ingle, for Petitioner; S. V. 
Naik, for Respondent. 

‘ORDER :— A short question is raised 
by the petitioner in this case upon ad- 
mitted facts that the respondent is the 
landholder of survey No. 3/3, area 7 acres 
and 13 gunthas, of village Dombala, tah- 
sil Daryapur, district Amravati, 


2. It was the allegation of the 
petitioner that he was in possession as 
lessee of this field for the years 1953-54 
and 1954-55 and that he.was dispossessed 
on June 30, 1955. 

3. Therefore, he filed an applica- 
tion under the Berar Regulation of Agri- 
cultural Leases Act, 1951, under Section 
19 (2) read with Section 9 (6) for re- 
possessing the land claiming a status that 
he was a protected lessee as contemplat- 
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ed by the Act. 'Those proceedings were 
terminated by the Writ petition in this 
High Court being Special Civil Applica- 
tion No. 173 of 1966 and the claim of the 
petitioner Bajirao was negatived and he 
was found not to be a protected lessee 
aude such not entitled to repossess the 
an 


4. During the pendency of those 
proceedings, the provisions of the Bom- 
bay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. became ap- 
plicable and those proceedings were tried 
as is admitted by the parties unde: Sec- 
tion 36 (1) of the Act. It is further not 
in dispute that the petitioner entered upon 
the land under an order made by the 
Sub-Divisional Officer, Daryapur, under 
Section 19 (2) of the Berar Regulation of 
Agricultural Leases Act and those orders 
were later on set aside and ultimately. 
the petitioner was found not to -be en- 
titled to repossess the land. 

5. After that litigation ended, it 
appears that the respondent moved an ap- 
plication before the authority purporting 
to be one under Section 36 of the present 
Act. The Tahsildar granted that applica- 
tion restoring possession to the respondent 
In an appeal the Sub-Divisional Off- 
cer, Daryapur reversed that order on the 
groune that the orders made in the ear- 
ier proceedings did not direct handing 
over the possession to the respondent. 
When the matter went before the Tri- 
bunal the Tribunal treated that as if this 
was a revision arising out of the proceed- 
ings taken under Section 106 and follow- 
ing that line of reasoning came to the 
conclusion that no revision would be ten- 
able but there was inherent power in the 
Tribunal to make justice and that is how 
the possession was directed to be deliver- 
ed to the respondent. 

6. In this Court, therefore, the 
complaint is that this order is all without 
jurisdiction because this has been order- 
ed as if in execution proceedings by the 
Tribunal and there is ample authority for 
the proposition that no revision lies in 
view of the decision of this Court report- 
ed in Sitya Dewaji v. M. R. T.. (1970 Mah 
LJ (Note) No. 13 p. 8 — Special Civil Ap- 
plication No. 488 of 1969 decided on 16-1- 
1970). 

7. This controversy can be settled 
y only observing that this need not have 
been ireated as proceedings initiated by 
e respondent in execution under Sec- 
ion 106 of the Act. As the facts indicate 








hen that order was revoked or set aside 
it was the primary jurisdiction of that 
authority to recall the possession de- 
ivered and put the other party in pos- 
fava Rom R TIT Q17 


Kisan v. Hari 


Bom. 65 


session who was entitled to it but was 
ousted because of an order of the Court 
whicb was not set aside in the same said 
proceedings. The process was merely 
that oj restitution and doing away with 
the wrong caused by an order which was 
noi more good Amongst other things. 
the duties of Tahsildar are enumerated 
in Section 100 of the Act and by Cl. 18 
thereof, it is one oí his duties to take 
measures for putting the tenant or the 
landholder into possession of the land and 
it can be assumed that when under an 
orde? made by the Tahsitda1, a party who 
was nol entitled had entered upon the 
land, the Tahsildar is endowed with ex- 
pres. and eminent obligation. to restore 
back the possession ta the party from 
whom such possession was taken under 
his order. Thus viewed, the proceedings 
were very much under Section 36 of the 
Act itself and merely partook in the 
nature of restitution process initiated by 
the tenant. 


8. No exception can be taken, 
therefore, to the order made by the Tri- 
buna! and there was no need to invoke 
the inherent jurisdiction of the Tribunal 
itself If the proċess can answer the 
exercise of the power by the Tahsildar 
under Section 100 (18) of the Act, then 
noi only an appeal but even a revision 
would be competent In that view of the 
matter, there is no merit in the present 
petition and the same is dismissed with 
costs. 

Petition dismissed. 


AIR 1974 BOMBAY 65 (V 61 C 18) 
(AT NAGPUR) 
CHANDURKAR, J. 


Kisan Shoram Leva and another, Ap- 
pellants v. Hari Totaram and others, Res- 
pondents. 

A. F. A. D. No. 102 of 1964, D/- 2-8- 
1973. against order of S. L. Bapat, Asst. J., 
Khamgaon, Camp at Buldana in Civil 
Appeal No. 219 of 1962. 

Hindu Succession Act (1956), S. 14 — 
Does adoption by a full owner widow 
divest her of her ownership? No. 


An estate which is once vested in a 
female Hindu as full owner by virtue of 
Section 14 (1) of the Act is not subject to 
the incident of divestation in case even 
jf the widow adopts a son after she has 
already become a full owner. Conse~ 
quently the adopted son cannot sue an 
alienee for possession of such property 
on the ground that the alienation is not 
binding on him. AIR 1960 Bom 463, Fol- 
lowed; AIR 1962 SC 59, Distinguished, 

(Para 3] 


LQ/LQ/E988/73/VSS 


66 Bom. [Prs. 1-3] 


R. N. Deshpande, for Aprellants; 
M. W. Samudra, for Respondent No. 1. 


JUDGMENT :— The question of law 
which arises in this appeal is whether 
plaintiff Hari who was adopted on 27-7- 
1956 by Rukhmabai widow of Totaram 
who died in 1953, could divest Rukhma- 
bai of the property which had absolute- 
ly vested in her by virtue of the provi- 
sions of Section 14 of the Hindu Succes- 
sion Act. 1956. The question arises thus: 
Totaram, the original owner of field sur- 
vey No. 67/1 situated at mouza Borkhedi, 
Taluq Malkapur, District Buldana, died 
in 1953 leaving behind Rukhmabai, de- 
fendant No. 1, The Hindu Succession Act 
came into force on 17-6-1956. Plaintiff 
Hari was adopted by Rukhmabai an 27-7- 
1956, and after the adoption of the plain- 
tiff. Rukhmabai sold field survey No. 67/1 
to the defendants Nos. 2 and 3 on 10-2- 
1957. These defendants in their turn 
gifted the said field to the defendant 
No. 4 on 14-2-1957 and the defendant 
No. 4 is in actual possession of the pro- 
perty. Plaintiff Hari brought his suit for 
possession of field survey No. 67/1 alleg- 
ing that the sale deed.in favour of the 
defendants Nos. 2 and 3 was illegal and 
without any legal necessity and was ex- 
eeuted to defeat the claim of the plain- 
tiff According to him, the sale deed was 
therefore, not binding on him and that 
since the defendant No. 1 had remarried, 
she had lost al her interest in the suit 
field and the plaintiff alone was entitled 
to claim possession. The plaintiff also 
denied the validity of the sale in favour 
of the defendant Nos. 2 and 3 and the sift 
in favour of the defendant No. 4. The 
suit was mainly contested by the defen- 
dants Nos. 2 to 4. According to them, in 
view of the provisions of Section 14 of 
the Hindu Succession Act. the defendant 
No. 1 had become the absolute owner of 
the field even before the adoption of the 
plaintiff. They also denied the plaintiff's 
adoption. They also denied that the sale 
was not for legal necessity or that it was 
not binding on the plaintiff. 


The trial Court held that the plaintiff 
was duly adopted by the defendant No. 1 
on 27-7-1956 and that he had become the 
owner of the suit property by virtue of 
being.the adopted son of Totaram. It 
held that as a result of the adoption, the 
defendant No. 1 was divested of the suit 
property and she had. therefore, no right 
to sell the suit field to the defendants 
Nos. 2 and 3 and consequently the sale 
deed and the gift deed dated 14-2-1957 
were not binding on the plaintiff. 'The 
plaintiff was, therefore, held entiiled to 
possession. The trial Court did not give 
any finding on the issue whether the sale 
was for legal necessity or not. An in- 
quiry into mesne profits from the date of 
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suit till delivery of possession was also 
ordered by the trial Court. 

2. The defendants Nos. 2 and 4 
filed an appeal against the decision of the 
trial Court. The lower appellate Court 
also took the view that the adoption of 
the plaintiff had the effect of divesting 
the defendant No. 1 of her complete 
ownership of the suit land. and the plain- 
tiff, therefore, became entitled to claim 
ownership of the suit land. Since the 
lower appellate Court took the view that 
the defendant No. 1 had no right to sell 
away the suit property. the appeal filed 
by the defendants Nos. 2 to 4 was dismis- 
sed. On the issue of legal necessity the 
lower appellate Court found that legal 
necessity was not proved. The defen- 
dants Nos. 2 and 4 have now filed this 
second appeal. 


3. It is contended on behalf of the 
appellants on the authority of the c.ci- 
Sion in Yamunabai v. Ram Maharaj, AIR 
1960 Bom 463 that the adoption of the 
plaintiff having taken place after the de- 
fendant No. 1 had become absolute owner 
of the property left behind by 'Totaram, 
by virtue of the provisions of the Hindu 
Succession Act which came into froce on 
17-6-1956. the adoption did not have the 
effect of divesting the defendant No. 1 of 
the property to which she had acquired 
absolute title. The learned counsel ap- 
pearing on behalf of the plaintiff-respon- 
dent No. J relied on the decision of the 
Supreme Court in Krishnamurthi v. 
Dhruwaraj, AIR 1962 SC 59 and contend- 
ed that the view taken by the lower 
Courts was based on this decision and 
that they had rightly held that the adop- 
tion of the plaintiff had the effect of 
divesting the defendant No. 1 of the pro- 
perty to which she had succeeded on the 









was held by her absolutely on the date 
of the adoption of the plaintiff. There is 
nothing in the provisions of the Hindu 
Succession Act which indicated that the 
absolute estate contemplated by Sec. 14 
could in any way be affected by an ad- 
option made after the estate had absolut 
ly vested in the widow. This cuestion 
came up for consideration before a Divi- 
sion Bench of this Court in Yamunabai’s 
case, AIR 1960 Bom 463 (cited supra). 
In that case a Hindu widow had succeed- 
ed to an Inam estate left by her co-widow 
A as her nearest heir. Prior to her death 
in 1949 A had adopted the defendant, but 
as the necessary sanction of the Kolhapur 
State authorities to the adoption had not ' 
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(been then obtained, -Yamunabai became 
entitled by inheritance to A's estate. The 
sanction ex-post-facte was accorded to 
the adoption in 1958 by the State of Bom- 
bay. ie. after the Hindu Succession Act 
had come into force. The question which 
erose before the Division Bench was whe- 
iher the estate possessed by Yamunabai 
which had become absolute by virtue of 
provision of Section 14 of the Hindu Suc- 
cession Act was liable to be divested on 
‘the grant of a sanction ex-post-facto to 
an adoption in the family to which the 
defendant belonged. The Division Bench 
held that the estate possessed by Y which 
became absolute by virtue of Section 14 
was not liable to be divested on the 
prant of a sanction ex-post-facto to the 
defendant's adoption. It was also held 
that the sanction ex-post-facto io an ad- 
option may have the effect of divesting 
property vested in another person by in- 
heritance from the sole surviving copar- 
cener, or a limited owner but that rule 
in so far as it was inconsistent with Sec- 
tion 14 was superseded by clause (b) of 
Section 4. Referring to the scope of Sec- 
iion 14 of the Hindu Succession Act, the 
Division Bench observed in paragraph 7t: 

"The estate held by a Hindu, who is 
a sole surviving coparcener in a joint 
Hindu family is. it is true. liable to be 
restricted by the introduction of a copar- 
cener by birth or adoption, and such new 
coparcener acquires an interest in the 
entire estate equal to the interest in the 
estate held by the existing coparcener. 
But that incident of the estate does not 
in our judgment, justify the imposition 
of a limitation restricting the  connota- 
tion of the expression ‘full owner used 
in Section 14 of the Hindu Succession 
Act. Full ownership contemplated by 
Section 14 of the Succession Act is not 
made by the legislature subject to any 
incident of divestation by adoption. If 
liability to divestation be implied, it will 
cut across the estate and the estate will 
not be regarded as of a full owner with- 
in the meaning of Section 14 of the Act.” 
The above observations are, therefore, 
"dear authority for the proposition that 
lan estate which is once vested in a female 
Hindu as full owner by virtue of the 
‘provisions of Section 14 (1) is not subject 
to the incident of divestation in case the 
widow adopts a son after she has already 
become a ful! owner. It will not be out 
f place to mention that this principle 
has been given effect to in Section 12 of 
the Hindu Adoptions and Maintenance 
Act, 1956, which came into force on 21-12- 
1956, where while setting out the effects 
of adoption the Legislature has clearly 
provided in clause (c) of the proviso to 
this section that the adopted child shall 


not divest any person of any estate which 
vested in him or her before the adoption. 









Kisan v, Hari (Chandurkar JJ 


[Prs. 3-4] Bom. 67 


The adoption of the plaintiff in the in- 
stant case has no doubt taken place be- 
fore the Hindu Adoptions and Mainten- 
ance Act came into force on 21-12-1956; 
but since it has taken place after the 
Hindu Succession Act had already come 
into force and since, as laready pointed 
out, the nature of the estate created by 
Section 14 is not made by the legislature 
subject to any incident of divestation by 
adoption, it must be held that the plain- 
tiff was not entitled to sue for possession 
on the ground that the sale in favour of 
the defendants Nos. 2 and 3 and the gift 
by them in favour of the defendant No. 4 
were not binding on him, 


4, The decision of the Supreme 
Court in Krishnamurthi’s case AIR 1962 
SC 59 cited supra relied upon by. the 
plaintiff is clearly distinguishable. That 
was not a case dealing with an adoption 
by a widow after the coming into force 
of the Hindu Succession Act. The facts 
in that case were that B predeceased his 
father N in 1882 leaving behind his widow 
T. N died in 1892 leaving behind his 
daughter K, who succeeded to his pro- 
perty as full owner. K herself died in 1933 
and her son V who had succeeded to her 
property died in 1934. leaving behind two 
sons. B's widow T adopted D, the res- 
pondent, in 1945, and T thereupon 
brought a suit for recovery of the proper- 
ties from the appellants who were the 
great-grandsons of N, the father-in-law 
of T. It was held by the Supreme Court 
that the plaintiff was entitled to succeed 
in the suit as his adoption had the effect 
of divesting the appellants of the pro- 
perty inherited from K, and it was point- 
ed out that though according to the Hindu 
Law prevailing in the area K had succeed- 
ed to the property of her father N as full 
owner, her title was defeasible on T, the 
widow of B, adopting a son to-her hus- 
band. It was also held that the title of 
the appellants who were claiming under 
K was also defeasible on the adoption of 
a son by T, and the fact that K inherited 
the property of her father absolutely did 
not change the character of the property 
from coparcenary property to self-ac- 
quired property of K so long as T, the 
widow in the family, existed and was 
capable of adopting a son who becomes a 
coparcener. The decision in the Supreme 
Court case did not turn upon the ques- 
tion as to the effect of the adoption of a 
son by a widow who originally held a 
limited estate under the Hindu Law but 
whose estate was converted into an abso- 
lute one by virtue of the provisions of 
Section 14 of the Hindu Succession Act 
before the adoption. The decision of the 
Supreme Court in Krishnamurthi’s case, 
AIR 1962 SC 59 is, therefore, of no as- 
sistance to the plaintiff, 
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5. That was the only point urged 
in the appeal. In the view which I have 
taken the judgments and decrees of the 
Jower Courts must be set aside and the 
plaintiffs suit must stand dismissed with 
costs throughout. The appeal is thus al- 
lowed, 

Second appeal allowed. 


AIR 1974 BOMBAY 68 (V 61 C 19) 
(AT NAGPUR) 
PADHYE AND DHARMADHIKARI, JJ. 


Mir Islam Ali, Petitioner v. Pancha- 
yat Samiti, Telhara and others, Respon- 
dents. 

' Special Civil Appin. No. 489 cf 1973, 
D/- 31-7-1973. 

(A) Maharashtra Agricultural Pro- 
duce Marketing (Rezulation) Act, 1963 
(20 of 1964), Section 15 (1), Proviso and 
Section 18 — Elected representative of 
Panchayat Samiti on Market Committee 
— His cepresentation could be cancelled 
by the Panchayat Samiti before expiry of 
his term of office. 


The words “shall hold office so long 
as they continue to be such representa- 
tives” used in proviso to Section 15 (1) of 
the Act clearly connote that during the 
term of office of members of a market 
committee. such person who is a member 
by virtue of his being a representative of 
a local authority which includes a Pan- 
chayat Samiti, can be discontinued as such 
representative by cancellation of his ear- 
lier representation by the Panchayat 
Samiti which had earlier elected him or 
by the Panchayat Samiti which was sub- 
sequently formed after fresh elections. 
The word “otherwise” in Section 18 would 
take in, such a case. Where the newly 
formed Panchayat Samiti passed a reso- 
lution by majority cancelling representa- 
tion of the petitioner, he could not con- 
tinue to be a member of market commit- 
tee though three years have not yet ex- 
pired. (Paras 11 and 12) 


(B) Maharashtra Agricultural Pro- 
duce Marketing (Regulation) Rules, 1967, 
R. 89 — Applicability — Cancellation of 
representation of Panchayat Samiti on 
Market Committee in exercise of power 
under proviso to Section 15 (1) of the Act 
— Rule 89 has no application. (Para 13) 


(C) Maharashtra Agricultural Pro- 
duce Marketing (Regulation) Act (20 of 
1964), Section 18 — Information about 
vacancy — Failure to give — Effect. 


Whenever information regarding the 
vacancy is given to the Director as con- 
templated by Section 18. by necessary 
implication it casts an obligation upon 
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him to apply his mind and to decide and 
determine dispute if the said occurrence 
of vacancy is challenged before him. 
Where the petitioner who was a represen= 
tative of Panchayat Samiti on market 
committee and was also the Chairman of 
the market committee without informing 
the Director of the cancellation of the 
petitioner’s representation filed a writ 
petition challenging the jurisdiction of 
the Panchayat Samiti to cancel his re- 
presentation, it was held that the peti- 
tioner could not contend that unless such 
an intimation was given it was not open 
for market committee to proceed further 
in the matter. Case law referred. . 
(Paras 15, 16) 
S. N. Paunikar and B. P. Jaiswal, for 
Petitioner: R. B. Agrawal, S. N. and 
N. S. Khardekar, (for No. 1) and M. B. 
Mor, Asstt. Govt. Pleader (for Nos, 2 and 
3), for Respondents. 


PADHYE, J.:— This petition seeks 
the quashing of the resolution of the res- 
pondent No. |. Annexure 4 and the orders 
of the respondent No. 2 at Annexures § 
and 7. It also seeks a writ of prohibition 
prohibiting the respondents 2 and 3 from 
issuing any directions which will have the 
effect of disturbing the status quo of the 
petitioner. The grievance of the  peti- 
tioner arises in this way. 


2. The petitioner Mir Islamali was 
an elected member of the Panchayat 
Samiti, Telhara from  Hiwarkhed  Pan- 
chayats Electoral College for a term of 5 
years having been elected in the year 
1967. After the establishment of a mar- 
ket committee for the market area of 
Telhara Block within the jurisdiction of 
the Panchayat Samiti, Telhara, a repre- 
sentative of the Panchayat Samiti, with- 
in the area of the market committee had 
to be sent to the market committee. The 
Panchayat Samiti, Telhara being within 
its jurisdiction, the Panchayat Samiti, 
Telhara decided to send the petitioner as 
its representative to the market commit- 
tee, Telhara and accordingly the peti- 
tioner was elected as its representative, 
The name of the petitioner was duly pub- 
rca in the Official Gazette dated 19-1» 
1972. i 


3. After the petitioner was sent 
to the market committee Telhara as an 
elected representative of the Telhara 
Panchayat Samiti, the election of the 
Chairman of the Market Committee was 
held and in that election which was held 
on 21-4-1972, the petitioner was elected 
as a Chairman of the Market Committee, 
Telhara his being the only name  pro- 
posed. The petitioner thereafter  con- 
tinued to be the Chairman of the Telhara 
Márket Committee and was functioning 
as such. The petitioner in the ordinary 
course would have continued as the 
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Chairman of the Telhara Market Commit- 
tee till 20-4-1975 by virtue of the provi- 
sions of Sec. 14 (3) of the Agricultural 
Produce Marketing (Regulation) Act, 1963, 
hereinafter called the Marketing Act. 


4. However, in the months of July 
and August 1972, elections of the new 
members of the Panchayat Samiti, Tel- 
hara were held. The petitioner contest- 
ed the said election and was elected as a 
member of the Panchayat Samiti. The 
results were declared on or about 2-8- 
1972. The petitioner even thereafter con- 
tinued to be the member and Chairman 
of the Market Committee, Telhara. 


5. It, however, appears that a 
member of the newly elected body of 
the Panchayat Samiti, Telhara, tabled 
resolution to the effect that an elected re- 
presentative of the Panchayat Samiti 
should be sent to the Market Committee 
in place of the sitting member Mir Is- 
lamali, i.e. the petitioner. The resolution 
was accordingly passed on 25-1-1973 to 
the effect that the representation of Mir 
Islamali is cancelled and in his place the 
Chairman of the Panchayat Samiti, Tel- 
hara Sahado Narayan Boplale be sent as 
member on the Telhara Agricultural Pro- 
duce Market Committee. The Collector 
by his memorandum dated 12th February 
1973 intimated the Chairman of the Pan- 
chayat Samiti that since a new Panchayat 
Samiti had been reconstituted on 12-8- 
1972 the petitioner Mir Islamali could 
not continue to function on the market 
committee as member after that date. 
The Chairman was, therefore, directed by 
this memorandum to intimate the name 
of the Chairman or the elected represen- 
tative of the Panchayat Samiti who 
should be notified for this purpose under 
Section 14 (4) of the Marketing Act. It 
appears that there was a further memo- 
randum by the Collector on 7th March 
1973 in continuation of his earlier memo- 
randum dated 12th February 1973 inform- 
ing that the question about the nomina- 
tion of a member of the Panchayat Samiti 
on the market committee was referred to 
the Government for final orders. It is the 
aforesaid resolution and these two memos 
of the Collector that have been challeng 
ed in the present petition, : 


6. The petitioner contends that he 
was elected as a representative of the 
Panchayat Samiti, Telhara to represent 
the Panchayat Samiti as a member of the 
Market Committee, Telhara. The term 
of the office of a member being 3 years 
from the date of its first meeting, which 
was held on 21-4-1972, the petitioner was 
entitled to continue as a member on the 
market committee till 20-4-1975 and that 
his representation could not be cancelled 
during the period of this term. 
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1. Section 13 of the Marketing Act 
provides for the constitution of market 
committees. The Market Committee after 
the amendment by Maharashtra Act No. 
32 of 1970, consists of 18 members out of 
whom as provided in Section 13 (1) 
(d) one is to be either the Chairman of 
the Panchayat Samiti within the jurisdic- 
tion of which the market area or the 
major portion thereof is situated or the 
representative elected by such Panchayat 
Samiti Under Section 14 (3) the mem- 
bers of a market cammittee, not being 
a committee constituted for the first time, 
is to hold office for a period of 3 years. 
This Market Committee of which the peti- 
tioner was elected a Chairman was not a 
committee constituted for the first time 
and, therefore, the petitioner who became 
a member of the market committee and 
was elected representative of the Pancha- 
yat Samiti could hold office for a period 
of 3 years, unless for any reason he ceases 
to be such a member. The petitioner 
contends that as his term as a member of 
the market committee is for a period of 
3 years, his representation by the Pan- 
chayat Samiti could not be cancelled 
during that period. Of course, if he was 
disqualified or removed for good reasons 
as provided under the Act and the Rules, 
the matter would be different, but so far 
as the Panchayat Samiti which sent him 
as its elected representative of the market 
committee is concerned, his representa- 
tion could not be cancelled. 


8. The respondents, and particu- 
larly the respondent No. 1 contend that 
the petitioner having been elected as a 
representative by the Panchayat Samiti 
which has since ceased to function, his 
representation will not continue after.the 
said Panchayat Samiti ceased to function 
and the New Panchayat Samiti eonsisting 
of the newly elected members would have 
a right to send its own representative on 
the market committee, It is, therefore, 
contended by the respondent No. 1 that 
the new Panchayat Samiti was authorised 
to cancel the representation of the peti- 
tioner and either the Chairman of the 
Panchayat Samiti or another representa- 
tive elected by the new Panchayat Samiti 
could take his place. 


9. The question, therefore, that 
falls for consideration is whether the new 
body of the Panchayat Samiti was within 
its powers in cancelling the representa- 
tion of the petitioner as the member of 
the market committee. The term of the 
Panchayat Samiti is co-extensive with the 
term of the Zilla Parishad. The Pancha- 
yat Samiti, however, is not a body corpo- 
rate with perpetual succession and com- 
mon seal as the Zilla Parishad is. A Zilla 
Parished is a continuous body and does 
not cease to be a corporate body and 
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there is a continuity in its life as well as 
functioning, The councillors of a Zilla 
Parishad hold office till the time the new 
councillors take over and thus there is no 
disruption or hindrance in the continue 
ance of the Zilla Parishad. That cannot 
be said of a Panchayat Samiti which is 
not a body corporate having perpetual 
succession though its term of office is co- 
extensive with that of a Zilla Parishad. 
Since after every new election it is a fresh 
body that comes into existence, it could 
be said to be independent of the previous 
body. We are considering here a case 
when there is only one Panchayat Samiti 
ie the Telhara Panchayat Samiti, which 
is functioning within the area of the Tel- 
hara Agricultural Produce Market Com- 
mittee, 


10. It is true that the term of 
office of a member of the market commit- 
tee is for a period of 3 years from the 
date of its first meeting, but that term is 
not inflexible and in certain circumstances 
that term can be cut short. For example, 
a vacancy in the office of a member may 
be caused by resignation. death or  re- 
moval as provided in Sections 16, 17 and 
18 of the Marketing Act. The vacancy 
could, also be caused if the member in- 
curs disqualification as in Rule 41 of the 
Maharashtra Agricultural Produce Mar- 
keting (Regulations) Rules, 1967 read with 
Rule 89 of the said Rules, Apart from 
that. the proviso to Section 15 (1) of the 
Marketing Act itself shows that though 
ordinarily the term of office of a member 
of a market committee is for a period of 
3 years, that term can be cut short if he 
ceases to continue to be a representative 
so far as the Co-operative Society or a 
local authority is concerned and in the 
case of persons who are licensees if those 
persons cease to be holders of their 
licences. A ‘local authority’ as defined 
by Section 2 (1) (g) of the Marketing Act 
includes a Panchayat Samiti. Thus the 
Panchayat Samiti is a local authority. 
The proviso to Section 18 (1) of the Mar- 
keting Act clearly envisages a situation 
where a representative sent on the mar- 
ket committee by a Panchayat Samiti 
ceases to continue to be such representa- 
tive and if he ceased to continue to be 
such representative then necessarily the 
term of office of that person as a member 
of the market committee in his capacity 
as a representative of the Panchayat 
Samiti must necessarily be cut short and 
ceases to have effect as soon as he ceases 
to be a representative of the Panchayat 
Samiti It is not, therefore, correct to 
say that once a person has been sent by 
a Panchayat Samiti as its elected re- 
presentative on the market commiitee, he 
must eontinue as a member of the market 
committee for a full term of 3 years. If 
this contention were to be accepted, then 


ihe proviso to Section 15 (1) will be 
meaningless and can never be given effect 
to. The proviso contemplates a situation 
where the elected representative of the 
Panchayat Samiti even during the term 
of the market committee can cease to be 
a representative of that Panchayat Samiti, 
It, therefore, follows that on such re« 
presenialive ceasing to be a representa- 
tive, a fresh representative can be sent 
by the Panchayat Samiti as a member on 
the market committee, 


„11. 5S. 18 of the Marketing Act deals 
with casual vacancies. The casual vacan- 
cies may occur on account of death or on 
account of resignation as provided by 
Section 16, removal as provided by 
Section 17 or his becoming incapable of 
acting as such having been disabled physi- 
cally or mentally. The casual vacancy 
may also occur otherwise than in the 
aforesaid contingencies. The word 'other- 
wise used in Section 18 would take in a 
case of this kind where a new Panchayat 
Samiti comes into existence in place of 
the old one, by which a representative 
was elected or where the same Panchayat 
Samiti which elected a representative or 
a new Panchayat Samiti cancels the re- 
presentation which was made earlier, 
The words "shall hold office so long only| 
as they continue to be such representa- 
tives” used in the proviso to Section 15 
(1) clearly connote that during the term 
of office of the members of a market com- 
mittee such person who is a member by 
virtue of his being a representative of a 
local authority which includes a Pancha- 
yat Samiti, can be discontinued as such 
representative. Such a continuance (sic) 
of the representation can be by cancel- 
ling his earlier representation by the 
Panchayat Samiti which had earlier elect- 
ed him or by the Panchayat Samiti which 
was subsequently formed after fresh 
elections, 


12. In the instant case, the newly 
formed Panchayat Samiti passed a resolu- 
tion by majority of votes expressly can- 
celling the representation of the peti- 
tioner and. therefore, on the passing of 
such a resolution the petitioner ceased to 
be an elected representative of the Pan- 
chayat Samiti, Telbara on the market 
committee of Telhara and as such. he 
would not continue to be a member of 
the Telhara Market Committee. 


13. It was contended on behalf of 
the petitioner that the petitioner was not 
given any opportunity by the Collector of 
being heard before his representation was 
cancelled or before it was declared that 
he discontinued to: be a member of the 
market committee Reference was made 
to Rule 89 of the Rules Jt refers to a de- 
claration of disqualification of a member 
of the Market Committee by the Collec- 
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tor. This declaration is to be made in 
the cases mentioned therein. Such a de- 
claration can be made if the member was 
subject to any of the disqualifications 
mentioned in Rule 41 at the date of his 
election or nomination, or if he has in- 
curred any of the disqualifications men< 
tioned in Rule 41 after his election or 
nomination or he has ceased to be an 
agriculturist or has ceased to represent a 
firm, eorporate body or a co-operative 
marketing or processing society. This 
rule has no application to a case of this 
kind. This is not a case of disqualification 
under Rule 41, nor is the Panchayat 
Samiti a corporate body and, therefore, 
Rule 89 could not be invoked. The power 
is to be found in the proviso to S. 15 (1) 
itself. That power could be exercised by 
the Panchayat Samiti at any time. It 
could be exercised not only by the Pan- 
chayat Samiti which elected the peti- 
tioner as its representative on the market 
committee, but also by the Panchayat 
Samiti which was formed subsequently. 


14. It was then contended by the 
petitioner that if this ease is covered by 
the provisions of Section 18 of the Mar- 
keting Act, it was for the Chairman of 
the Market Committee to communicate 
the occurrence of the vacancy to the 
Director and after such a communication 

. the vacancy should have been filled in as 
soon as convenient by process of fresh 
election of the representative of the Pan- 
chayat Samiti on the Market Committee. 
It was urged that such a procedure has 
not been followed in this case and, there- 
fore, the action of the Panchayat Samiti 
is illegal, 


15. We have already held that the 
ferm ‘otherwise’ used in Section 18 of 
the Marketing Act would cover a case of 
this kind. ‘Therefore, normally it was 
necessary that the information in this 
behalf should have been given to the 
Director, and thereafter the vacancy 
should have been filled in as soon as con- 
veniently as per the provisions of Sec- 
tion 13 (1) (d) On the basis of the pro- 
visions of Section 18 it was contended by 
the respondents that it was for the Direc- 
tor to decide and determine the matter 
involved in this writ petition and on this 
count the present petition is not main- 
tainable. From the provisions of S. 18 of 
the Act it is quite clear that the legisla- 
ture in its wisdom has chosen a high 
Officer to whom to give information re- 
garding the occurrence of vacancy. Giving 
of such an information is not a mere 
ormality. nor is the said officer expected 
act as mere post office. A perusal of 
ection 18 will show that after the com- 
munication of the occurrence of the vac- 
caney the vacancy is required to be filled 
as soon as possible, The term 'vacancy' 


used in this context must mean a lawful 
and valid vacaney in the office and that 
such a vacancy is brought about by any 
one of several modes to which a reference 
is made in Section 18 of the Act. If the 
power to fill in the vacancy is made de- . 
pendent on its having occurred, in our 
opinion, it is implicit that the Director or 
the person upon whom the power of the 
Director are conferred should be satisfled 
that in fact and in law a vacancy has oc- 
curred in the office. The provisions of 
Section 18 themselves postulate that the 
authority to whom the intimation of 
vacancy is required to be given by the 
Chairman is impliedly invested with the 
power to determine whether the intima- 
tion given is in respect of a vacancy 
having been legally and validly occurred. 
In choosing a high officer of the rank of 
Director to whom an intimation about oc- 
currence of vacancy has to be given, in 
our opinion, the legislature by necessary 
implication must have intended to vest 
him with all the necessary implied power 
to determine the said question, if a dis- 
pute is raised challenging the very  oc- 
currence of the vacancy or its legality. 
The Maharashtra Agricultural Produce 
Marketing (Regulation) Act, 1963 is a com- 
plete Code in itself and in our opinion 
the legislature has taken care to make the 
said Act self-contained and has provided 
for the remedies for most of the contigen- 
cies so as to ensure smooth working of 
the market committee. Therefore, when- 
ever information regarding the vacancy is, 
given to the Director as contemplated by 
Section 18 of the Act, by necessary im- 
plication it casts an obligation upon him 
to apply his mind and to decide and de- 
termine the dispute if the said occurrence 
of the vacancy is-challenged before him. 
Dealing with somewhat identical provi- 
sions under the Bombay Panchayats Act 
and the Maharashtra Municipalities Act, 
1965. this Court has taken the similar 
view in Ramkrishna v. Secy., Village Pan- 
chayat Borjai, 1966 Mah LJ 937 = (AIR 
1967 Bom 334) and Smt Gangabai v. 
President. Municipal Committee, Tumsar, 
1969 Mah LJ 654 (AIR 1970 Bom 170). 


16. However, in this particular 
ease the petitioner himself is the Chair- 
man of the Market Committee and it 
could not be expected of him that he will 
give an intimation to the Director about 
the vacancy which has occurred relating 
to his own office which is borne out by 
the very writ petition which he has filed. 
'ÜThe petitioner has not disputed the vali- 
dity of the resolution passed by the Pan- 
chayat Samiti cancelling his representa- 
tion on the ground that the meeting in 
which it was passed was either invalid, or 
the procedure required under the Act has 
not been followed while passing the said 
resolution, The action of the Panchayat 
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Samiti is challenged in this writ petition 
on the only ground that the Panchayat 
Samiti had no jurisdiction or authority to 
pass such a resolution in view of the pro- 
visions of the Marketing Act, which chal- 
lenge we have already  negatived. The 
petitioner cannot be allowed to take ad- 
vantage of his own wrong in not giving 
the due intimation of the occurrence of 
the vacancy to the Director and then con- 
tend that unless such an intimation was 
given it was not open for the market 
committee to proceed further in the 
matter, and therefore, in our opinion, 
there is no substance in the contention 
raised by the petitioner. 

17. In view of this, the petitioner 
could not, after the resolution of the Pan- 
chayat Samiti cancelling his representa- 
tion, continue as a member on the market 
committee, Telhara, representing the Pan- 
chayat Samiti, Telhara. The  cancella- 
tion of the representation of the  peti- 
tioner being in order, the petitioner is 
not entitled to any of the reliefs claimed 
by him. 

18. The petition, therefore, fails 
and is dismissed with costs. 

Petition dismissed. 


AIR 1974 BOMBAY 72 (V 61 C 20) 
(AT NAGPUR) 
CHANDURKAR, J. 


. Tulsabai Nathudas and others, Appel- 
lants v. Narayan Ajabrao Raut, Bespon-~ 
dent. 

A. F. A. D. No. 55 of 1964, D/- 26-7- 
31973, against order of S. N. Hadole, Dist. 
J., Nagpur in C. A. No. 389 of 1962. 

(A) Contract Act (1872), S. 2 (d) — 
Liability to repay debt not existing — 
Promise to abstain from suing to recover 
it — Can it be considered a consideration 
for a fresh promissory note? 

Promise to abstain from suing can 
be a consideration for a fresh promissory 
mote only where the person suing has a 
subsisting right which could be enforced 
against the promisor otherwise not. 

(Para 4) 

(B) C. P. Debt Conciliation Act (2 of 
1933), Sections 13 (1), 13-C (1) (4) — Con- 
tract Act (1872), Section 25 (3) — Re- 
covery of instalments barred under Sec- 
tions 13 (1) and 13-C (1) (4) of Debt Con- 
ciliation Act — Promise to pay them by 
person other than the debtor — Can it 
be a lawful consideration for a promis- 
sory note by him? 

Where a debtor fails to pay instal- 
ments fixed by the Debt Conciliation 
Board but the creditor does not apply 
under Section 13 (1) of the Act and ob- 
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tain a certificate from the Revenue Offi- 
cers that the amount of defaulted instal- 
ments cannot be recovered as arrears of 
land revenue, the recovery of them be- 
comes barred in view of Sections 13 (1) 
and 13-C (1) of the Act and the creditor 
cannot recover them through the process 
of Civil Court. A promise to pay the 
barred instalments by a person other 
than the debtor cannot be a lawful consi- 
deration within Section 25 (3) of the Con- 
tract Act for a promissory note by such 
person and the promissory note is with- 
out consideration. AIR 1939 Nag 227 
and AIR 1928 Bom 539, Rel on; AIR 
1940 Mad 678, Diss. (Para 5) 


W. G. Somalwar, for Appellants; 
D. B. Najbile, for Respondent. 


JUDGMENT :— The plaintiff is the 
appellant. He had filed a suit against the 
defendant for recovery of Rs. 919.41 with 
interest on the basis of a promissory note 
dated 7-6-1958, admittedly executed by 
the defendant. The avernments made by 
the plaintiff in the plaint only made out a 
case of cash ‘consideration having been 
paid to the defendant at the time of the 


execution of the promissory note. He 
claimed Rs. 900/- as principal. Rs. 18/- 
by way of interest from  11-4-1961 to 


11-6-1961, and Rs, 141 P. as notice 
charges. The defendant admitted the 
execution of the promissory note, but ac- 
cording to him, no consideration was paid 
in cash. His story was that one Rambhau 
son of Bhabhutrao who was a minor, had 
to pay three instalments according to a 
scheme framed by the Debt Conciliation 
Board for repayment of the debts of the. 
plaintiff. According to him, the repay- 
ment was to be made in instalments of 
Rs, 300/- each due on 15-3-1956, 15-3-1957 
and 15-3-1958, but Rambhau, who was a 
close relation of the defendant, was un- 
able to pay the same and the plaintiff 
therefore, insisted that the defendant 
should execute a promissory note in suit 
for the amount of Rs. 900/- due from the 
said Rambhau. According to the defen- 
dant, the instalments due on 15-3-195€ 
and 15-3-1957 had become irrecoverable 
and in order to save limitation the plain- 
tiff insisted on the defendant executing 
the said pro-note to keep the claim within 
limitation. The other contentions raised 
by the defendant were that the plaintiff 
was a moneylender by profession and he 
was not entitled to sue without a money- 
lender's licence under the C. P. and Berar 
Moneylenders Act, 1934 (hereinafter re- 
ferred to as the Moneylenders Act). 


2. The trial Court on evidence 
found that no cash consideration flowed 
from the plaintiff to the defendant when 
the promissory note was executed by him. 
It also found that out of the three instal- 
ments payable by Rambhau the- instal- 
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ments due on 15-3-1956 and 15-3-1957 had 
become barred by limitation. It. 
found thai the plaintiff was a moneylender 
and that he had a licence; but on the 
finding that there was no consideration 
for the pro-note, the plaintiffs suit was 
dismissed, 


3. The plaintiff filed an appeal 
challenging the dismissal of his suit. The 
lower appellate Court held that the first 
two instalments had become  irrecover- 
able in view of the provisions of Sec. 13 
of the C. P. and Berar Debi Conciliation 
Act, 1933, and that the only legal conside- 
ration for the promissory note was 
Rs. 300/- which represented the instal- 
ment which could validly and legally be 
recovered on the date on which the pro- 
missory note was executed The plaintiff 
was, therefore, found entitled to recover 
Rs. 300/- from the defendant, but the 
lower appellate Court declined to grant 
interest to him in view of the provisions 
of Section 7 of the Moneyienders Act, 
because he had not complied with the 
requiremeni of sending yearly statements 
of accounts being sent to the debtor. A 
decree for Rs. 301.41 P. with propor- 
tionate costs of the suit was, therefore, 
passed in favour of the plaintiff after 
setting aside the trial Court's decree dis- 
missing the suit. The plaintiff has now 
filed this second appeal. 


4. Mr. Somalwar, learned counsel 
appearing on behalf of the appellant, 
contends that the provisions of Section 25 
(3) of the Indian Contract Act which was 
invoked by the Jower appellate Court 
against the plaintiff had no application in 
the instant case because the promissory 
note was not one without consideration, 
According to the learned counsel, the 
consideration for the  promissory note 
consisted in his giving a discharge from 
the liability to pay the instalments to the 
original debtor Rambhau and thereby 
forbearing to use him for the recovery of 
the instalments which he was required to 
pay. It was contended that forbearance 
to sue a person and abstaining from en- 
forcing a liability is good consideration, 
within the meaning of "consideration" as 
defined in Section 2 (d) of the Contract 
Act. Therefore, according to the learned 
counsel, the promissory note which is 
executed by the defendant was for consi- 
deration and a decree for the entire 
amount in respect of which the promis- 
sory note had been executed should have 
been passed. While it is not possible to 
dispute that forbearance to sue is good 
consideration for the purposes of an 
agreement, it is difficult to see how the 
plaintiff is entitled to contend that the 
eonsideration for the promissory note in 
question was his forbearance to sue Ram- 


bhau who was originally liable for the, 
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payment of instalments. It is not disput- 
ed that on the date on which the promis- 
sory note was executed by the defendant, 
the plaintiff passed a writing in favour 
of Rambhau. minor represented by his 
mother. giving him ful) discharge from 
the liability to pav the three instalments 
which he was otherwise liable to pay. 
Exhibit D-1 which is this writing is dated 
7-6-1958, and in this writing the plaintiff 
has stated that he had received Rs. 900/- 
which were due under the instalments 
dated 15-3-1956, 15-3-1957 and 15-3-1958. 
Having given Rambhau full discharge 
from the liability to pay the instalments, 
the plaintiff had deprived himself of any 
right to enforce this liability against 
Rambhau. There can be forbearance to 
sue a person only if the person suing has 
a subsisting right which could be enforced 
against the other person. Having given 
up all his rights to recover the amount 
of the instalments from Rambhau, the 
plaintiff did not have any subsisting right 
to sue Rambhau, for any of the three in- 
stalments, and if he had no such right, it 
is difficult to understand the argument 
that he was in a position to forbear or 
abstain from suine Rambhau. 


5. There can, however, be no dis- 
pute that Exhibit D-] dated 7-6-1958 and 
the promissory note in question (Ex. P-1) 
which is also of the same date, are parts 
of the same transaction by which Ram- 
bhau was given a discharge and the liabi- 
lity to pay the debt of Rambhau was 
taken over by the defendant. It is in this 
context that the question of consideration 
becomes important. Can it be said that 
the promissory note represents the consi- 
deration of Rs. 900/- which was stated to 
be payable by Rambhau to the plaintiff 
or was the liability, which could legally 
be enforced against Rambhau on the date 
of the promissory note, in respect of any 
lesser amount? The learned counsel for 
the appellant, however, contends that in 
this suit which is based on the promissory 
note executed admittedly by the defen- 
dant, the question whether any of the 
three instalments could have been legal- 
ly recoverable from Rambhau or not is 
foreign to the scope of this suit, and that 
it must be assumed that the liability 
which has been taken over by the defen- 
dant is the liability to pay Rs. 900/-. Now, 
it has not been disputed before me on be- 
half of the appellant that actually no cash 
consideration flowed from the plaintiff to 
the defendant. But as a matter of fact 
it was argued that the consideration con- 
sisted in discharging Rambhau from the 
liability to pay the instalments. In other 
words, the consideration for the promis- 
sory note is the amount which Rambhau 
was liable to pay to the plaintiff. It is 
difficult to see how when such a question 
arises it cannot be inquired in this suit 


74 Bom. [Pr. 5] 


as to what exactly was the legal liability 
of Rambhau because it is only that liabi- 
lity which could be the consideration for 
the promissory note. If it is found that 
the plaintiff could legally enforce his 
claim for the whole amount of the three 
instalments, then the discharge to Ram- 
bhau must be said to be in respect of the 
entire liability of Rs. 900/- and that would 
khen become the consideration for the 
promissory note in question. If, however, 
the defendant was able to show that 
Rambhau was not liable to pay all the 
three instalments, then to the extent that 
some parts of the instalments were not 
recoverable under law, the  promissory 
note would become without considera< 
tion. It would, therefore, be perfectly 
permissible to go into the question as to 
the nature and quantum of the conside- 
ration, especially when the defendant has 
successfully rebutted the presumption 
under Section 118 of the Negotiable In~ 
struments Act because no cash considera- 
tion has flowed from the plaintiff to the 
defendant. It is here that the provisions 
of Section 13 of the Debt Conciliation Act 
and Section 25 of the Contract Act be- 
come relevant. 


The provisions of the Debt Concilia- 
tion Act show that after the instalments 
were settled by the Debt Conciliation 
Board, provision was made in Section 13 
with regard to the recovery of these in- 
stalments. Section 13 (1) provided that 
if a debtor defaults in paying any amount 
due in aecordance with the terms of an 
agreement registered under sub-sec. (2) 
of Section 12, such amount shall be re- 


coverable as an arrear of land revenue on. 


the application of the creditor made with- 
jn ninety days from the date of default. 
It is not disputed that in the matter of 
recovery of instalments which Rambhau 
was liable to pay, the relevant provisions 
were those contained in Sections 13 and 
13-C of the Debt Conciliation Act. Under 
Section 13 (1). therefore, there was limita- 
tion prescribed within which the creditor 
had to make an application for the re- 
covery of the amount due in accordance 
with the agreement between the creditor 
and the debtor. Under the further pro- 
visions of Section 13, the Revenue Officer 
had power to direct the sale of the whole 
or such portion of immovable property as 
was liable to be sold for the recovery of 
any amount as would satisfy the liability. 
Under Section 13-C (1) it was provided 
that when the Revenue Officer fails, 
under sub-section (1) of Section 13, to re- 
cover as an arrear of land revenue any 
part of the amount referred to therein, 
he shall certify that it is irrecoverable 
and thereupon the agreement shall cease 
to subsist for all the creditors. Sub-sec- 
tions (2), (3) and (4) which have some re- 
levance to the contention of the learned 
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counsel for the appellant are as follows: 

"(2) If after the sale of immovable 
property referred to in Section 13-A or 
13-B, any creditor has grounds to believe 
that the property remaining with the 
debtor is not sufficient to give effect to 
the terms of the agreement registered 
under sub-section (2) of Section 12, he 
may apply to the Deputy Commissioner 
or such Revenue Officer as he may au- 
thorise in this behalf for the grant of a 
certificate that the remaining amount 
payable under the agreement is ir- 
recoverable Such applieation shall be in 
writing and shall specify the above stated 
grounds. 


(3) If the Deputy Commissioner or 
Officer authorised under sub-section (2) 
is satisfied, after hearing the debtor and 
other ereditors and after making such 
enquiry as he thinks fit, that the whole or 
any part of the remaining amount pay~- 
able under the agreement is irrecoverable 
he may grant a certificate accordingly 
and thereupon the agreement shall cease 
to subsist for all the creditors, 


(4) Where an agreement ceases fo 
subsist any amount which was payable 
under such agreement but has not been 
paid shall be recoverable as if a decree 
of a Civil Court had then been passed for 
its payment." 


Under sub-section (2) of Section 13-C, i$ 
is open to the creditor to apply to the De~ 
puty Commissioner for a certificate that 
the remaining amount payable under the 
agreement is irrecoverable if the creditor 
has grounds to believe that the property 
remaining with the debtor was not suffi- 
cient to give effect to the terms of the 
agreement registered under sub-sec. (2) 
of Section 12; and under sub-section (3), 
if the Deputy Commissioner is satisfied 
that after hearing the debtor and other 
ereditors and after making such enquiry . 
as he thinks fit that the whole or any part 
of the remaining amount payable under 
the agreement is irrecoverable, he can 
grant a certificate accordingly, and there- 
upon the agreement ceases to subsist for 
all the creditors. Thus, under sub-sec~ 
tions (1) and (3) of Section 13-C, the Re- 
venue Officer or the Collector, as the case 
may be, has been empowered to issue a 
certificate that the amount due under the 
agreement is irrecoverable and the re- 
sult is that the agreement ceases to sub- 
sist and it is then that under sub-sec. (4) 
the amount subsisting under the  agree- 
ment can be recovered as if a decree of a 
Civil Court had then been passed for the 
payment of that amount. On a reading of 
Sections 13 (1) and 13-C (1) (3) and (4f 
it appears to me that the jurisdiction -of 
the Civil Court can be invoked only 
where a certificate has been issued by the 
Revenue Officer or the Deputy Commis-, 
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sioner on finding that the amount cannot 
be recovered as an arrear of land reve- 
nue. I am supported in this view by a 
Division Bench decision of the Nagpur 
High Court in Shridhar Krishnarao V. 
Narayan Namaji, 1939 Nag LJ 218 = 
(AIR 1939 Nag 227) in which it was held 
that where the amounts due from the 
debtor are made payable in cash, then 
the provisions of Section 13 are attracted, 
and in that case the jurisdiction of the 
Civil Courts does not arise until the pro- 
visions of Section 13 (3) have been com- 
plied with. Section 13 (1) provides a 
limitation for the recovery of the instal- 
ment amount. If the creditor fails to 
make an application to the Revenue Offi- 
cer within the limitation prescribed under 
Section 13 (1), then he has not taken re- 
course to the summary remedy provided 
by Section 13 (1) and in respect of the in- 
stalments for the recovery of which no 
such application has been made there is 








mo application has been made and there 
will be no occasion for certifying them to 
be irrecoverable and consequently the 
creditor will not get any right to execute 
the agreement as if it is a decree in res- 
pect of such instalment amounts. The 
ecovery of those instalment amounts in 


view of the provisions of Sections 13 and 
13-C of the Debt Conciliation Act. 


If the recovery of those instalments 
jis barred, then the question will be whe- 
ther the agreement to pay the amount of 
those instalments will not be hit on the 
ground that the agreement is without 
consideration. The debtor is not liable 
to pay the debt which is barred by 
limitation, and no process under the law 
is available to the creditor to recover 
those instalments. However, in certain 
circumstances a promise to pay a barred 
debt has been made enforceable as an 
exception under Section 25 of the Con- 
tract Act. Section 25 provides: 


"25. An agreement made without 


consideration is void, unless— 
(1) * = * Ld 
(2) $ z * * 


(3) it js a promise, made in writing 
and signed by the person to be charged 
therewith, or by his agent generally or 
specially authorised in that behalf, to 
pay wholly or in part a debt of which 
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the creditor might have enforced  pay- 
ment but for the law ior the limitation 
of suits, 
* * * *? 

The lower appellate Court has, in view 
of this provision, held that the only debt 
which was recoverable from the debtor 
Rambhau was the amount of the last in- 
stalment of Rs. 300/- on the day on which 
he executed the promissory note and, 
therefore, Rs. 300/- alone could be treat- 
ed as valid consideration for the promis< 
sory note executed by the defendant. 
The view taken by him was clearly justi- 
fied on the authority of the decision in 
Pestonji v. Bai Meherbai, AIR 1928 Bom 
539 in which it was held that Section 25, 
Exception (3), implies that the person 
making the promise is the person against 
whom the liability might have been en- 
forced and a promise, therefore, mada 
by a person who is under no obligation 
to pay time-barred debts of another, is 
not within this exception to the general 
rule, This decision has held the field for 
now almost 45 years, and though it does 
appear that while construing the words 
“the person to be charged therewith” in 
Section 25 (3) the Madras High Court 
has taken the view that these words wera 
wide enough to cover the case of a per- 
son who agrees to become liable for the 
payment of a debt due by another and 
need not be limited to the person who 
was indebted from the beginning: see 
Govinda Nair v. Achutan Nair, AIR 1940 
Mad 678, I see no reason to depart from 
the view taken by Crump J. in Pestonii's 
case (cit sup) Crump J. while taking 
that view, relied on a much earlier deci- 
sion in Tillakchand Hindumal v. Jitamal 
Sudaram, (1873) 10 Bom HCR 206. That 
was a Division Bench decision in an ap- 
peal decided by Westropp, C. J., and 
West J.. in which it was observed: 


“The general rule of law, no doubt, 
is that a consideration merely moral is 
not a valuable consideration, such as 
would support a promise......... but there 
are some instances of promises, which it 
was formerly usual to refer to the now 
exploded principle of previous moral 
obligation. and which are still held to be 
binding, although that principle has been 
rejected. Amongst those instances is a 
promise after full age to pay a debt con- 
tracted during infancy, and a promise (in 
writing) in renewal of a debt barred by 
the Statute of Limitations. The efficacy 
of such promises is now referred to the 
principle that a person may renounce the 
benefit of a law made for his own pro- 
tection. It was laid down ‘that where the 
consideration was originally beneficial 
to the party promising, yet, if he be pro- 
tected from liability by some provision of 
the Statute or common law meant for his 
advantage, he may renounce the benefit 
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of that law; and if he promise to pay the 
debt, which is only what an honest man 
ought to do, he is then bound by the 
law to perform it’. The authorities are 
collected in Leake on Contracts 317, 
318” 

In this decision, the learned Chief Justice 
has made a note as follows: 

"As to cases occurring since the Ist 
of September, 1872, see the Indian Con- 
tract Act, LX of 1872, Section 25, Cl. 2 
and Cl. 3. which seem to leave the law 
unaltered in such instances as the two 
above given.” 

In view of the Division Bench decision 
which is binding on me and was followed 
by Crump J. in Pestonji's case, AIR 1928 
Bom 539 I am unable to follow the view 
taken by the Madras High Court and it 
must be held that the promissory note 
executed by the defendant to the extent 
of promising to pay the debt which was 
already barred and of which recovery 
was not possible was without considera- 
tion and eannot be enforced. The lower 
appellate Court was, therefore, right in 
taking the view that the plaintiff was en- 
titled to a decree for Rs. 300/- and the 
notice charges. The appeal, therefore, 
fails and is dismissed with costs. 

Appeal dismissed. 
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(AT NAGPUR) 

MASODKAR, J. 
Kashiprasad Ramanarayan Agrawal, 
Petitioner v.  Usmankhan  Gulabkhan, 


Respondent. : 


Special Civil Appln. No. 703 of 1970, 
D/- 6-7-1973, against order of A. R. Dal- 
wai, Spl. Dy. Collector, Tenancy Appeals, 
Amravati, D/- 31-5-1969. 


(A) Bombay Tenancy And Agricul- 
tural Lands Act (99 of 1958), Ss. 36 (2); 
30 (1) — Application by landlord for pos- 
session — Order granting time to pay 
lease money — Whether order terminat- 
ing tenancy and delivery of possession 
can be made without allowing tenant to 
explain default in payment. 


On an application under Section 36 
for possession the court has to proceed 
under Section 30 (1) and grant time to 
the tenant for payment of lease money. 
On default by tenant and further appli- 
cation for possession by landlord the 
Court under latter part of Section 30 must 
allow tenant to explain default. Without 
it the Court cannot straightway pass an 
order terminating tenancy and delivery 
of possession. (Paras 11 to 15) 

(B) Bombay Tenancy and Agricultu- 
ral Lands Act (99 of 1958), Ss. 36 (2), 30 
art MÀ HÀ —À————— 
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A.LE 


(1); 106 — Application under S. 36 (2) —— 
No final order passed under Section 30 (1) 
— Can applieation for execution under 
Section 106 be made? 


An order under S. 30 (1) granting 
time to tenant to pay lease money in pro- 
ceedings on an application under Section 
36 (2) is only a preliminary order. Until 
a final order after the expiry of the tima 
and after giving the tenant an opportu~ 
nity to explain default in payment is 
passed, the application has to be kept 
pending and the court granting time does 
not become functus officio and an appli- 
cation under Section 106 cannot be made 
as there is no final order which can be 
executed. If the landlord makes another 
application for possession the  proceed- 
ings are only continuation of original 
proceedings under Section 36 (2) and it 
does not matter if the application is said 
to be under Section 106 and is register« 
ed independently. 

. (Paras 15, 16, 17) 


J. N. Chandurkar, for Petitioner; 
x N. and R. R. Deshpande, for Respon- 
ent. 


ORDER :— This is a petition by tha 
land-holder complaining against the 
orders made by the revenue authorities 
by which the prayer of the land-holder 
e rug him in possession has been negas 

ve 


2. The respondent Usmankhan, 
being the tenant, was proceeded against 
by the land-holder after giving notice 
under Section 19 of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act, (hereinafter referred to as the 
Act), in that he had not paid the lease~ 
money-for the year 1960-61. The register« 
ed notice was served and in spite of that, 
the lease-money payment was not forth- 
coming and, therefore, an application 
was filed on 9-4-1962 against Usman~« 
khan which is an application under Sec~ 
tion 36 of the Act. In this application 4 
specific prayer was made that possession 
of the property be handed over to the 
land-holder in accordance with law. The 
cause for application was, determination 
of the tenancy for non-payment of the 
lease-money. 


3. A notice was issued to the tens 
ant and, in reply, the tenant stated that 
he be given time till the season for the 
payment of the lease-money. He also gave 
the reason to the effect that there had 
been failure of crops in that year. After 
hearing the parties, on December 24, 
1962. Tahsildar passed an order, which 
is referable to the provisions of Sec. 30 
(1) of the Act. The operative part of tha 
order reads as under:— 


"Applieant had given a notice to the 
non-applicant on 1-4-1961 which was ac- 
knowledged on 7-4-61 by the non-appli« 


As c 


want, Still he did not pay the lease- 
loney. 


I, therefore, order that the non-ap- 
rplicant should pay the lease-money with- 
fin three months from this date failing 
i which his lease shall be terminated." 

It appears. after this order was made, 
£n the month of January. 1963, the land- 
lord filed a suit for recovery of  lease- 
money for three years including the re- 
levant year which was the subject-mat- 
ter of the proceedings mentioned here- 
inabove. A pursis was filed on 25-2-1963 
in the civil court and a decree was pass- 
ed on the basis of that pursis directing 
the defendant to pay to the plaintiff 
Rs. 800/- together with costs of suit and 
future interest on Rs. 700/- at 4% per 
annum from the date of suit till satisfac- 
tion; the defendant shall bear his costs. 
It appears further that on 9-1-1964, 1-3- 
1964 and 8-4-1967 Rs. 150/- each were 
paid towards that decretal amount and 
the certified copy of the civil suit regis- 
ter'shows that some instalments were 
also granted by the court. 


4. As stated earlier, no further 
Steps appear to have been taken after the 
period indicated was over under the 
order dated 24-12-1962. However, the 
landlord filed an application on 9-3-1966 
purporting to move in execution and styl-« 
ing the same as an application under 
Section 106 (2) of the Act In that he 
stated that his right to possession has 
arisen because of the order made on 
24-12-1962 in the proceedings filed by him 
upon a notice under Section 19 of the 
Act. It was further averred by him that 
the non-applicant tenant did not pay the 
lease-money as per the order of the 
court within the period of three months 
and the lease stands determined and, 
therefore, the applicant was entitled to 
possession of the suit field, 


5. Along with this, he also filed 
a copy of the earlier order. When the 
notice was issued to the tenant, he filed 
a written statement raising several pleas, 
including the tenability of the application 
under Section 106 (2) of the Act inter 
alia, he has raised a plea about the vali- 
dity of the earlier application filed bv the 
landlord and further raised the plea that 
the proceedings themselves were void. 
It was further stated that the order 
made on 24-12-1962 was without jurisdic- 
tion. On the merits, a plea was raised 
that there had been a tender by sending 
the Jlease-money, by money-orders and 
further, because of the consent decree 
passed in suit, being Civil Suit No. 16 of 
1963, which was passed within three 
months’ period from the passing of the 
earlier order dated 24-12-1962 the order 
was complied with. It was further con- 
tended that, because of taking a consent 
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decree, the applicant  land-holder had 
waived his right to get the possession of 
the land. 

6. Thereafter some evidence  ap- 
pears to have been taken and the trial 
Court rejected the elaim of the landlord, 
finding that filing of the suit and taking 
the consent decree amounted to waiver 
of the right of recovery of lease-money,. 
In the appeal the Special Deputy Collec- 
tor was of the view that only because a 
decree is passed by the civil court which 
meluded the amount of lease-money for 
the year 1960-61, the landlord has lost 
the right to enforce the order dated 
24-12-1962. He further cursorily referred 
also to the fact that the tenant had sent 
some money-orders. 

1. Against this order, the presenf 
petition is filed, for the proceedings were 
treated all the while as one being under 
Section 106 and there being no further 
remedy available against the orders in 
execution. Thus both the courts by the 
impugned orders have refused to execute 
the earlier order made on 24-12-1962. 

8. Now, naturally therefore, in 
this Court some arguments were advanc- 
ed on both sides as to the exact natura 
of the proceedings and the nature of the 
application made by the landlord to the 
authorities. 


9. The scheme of the provisions 
of this Act clearly indicates that the 
authorities below have misconceived the 
proceedings, because they were so styled 
by the landlord to be one under Section 
106 of the Act. It must be remembered 
that no party need suffer at law only for 
the fault of mentioning a wrong section 
or invoking an inappropriate provision. 
This rule is not only based on equity but 
is essence of justice, 


10. Section 19 permits termina- 
tion of tenancy by the mode and manner 
indicated therein. If there is a failure by 
a tenant to pay lease-money as contem- 
plated by Section 19 (1) (I) (a). then the 
landlord is enabled to give notice of ter- 
mination. Such a notice was given to 
amply clear as far as the present proceed- 
ings are concerned. That notice appears 
to have been despatched on 1-4-1961 and 
proceedings initiated on 9-4-1962. These 
proceedings are on the footing that land- 
lord has exercised his right of determin- 
ing the tenancy by giving a notice as 
contemplated by Section 19 of the Act 
and would be referable ultimately to the 
provisions of Section 36 (2) of the Act, 
for that is the provision which permits 
a landlord to have an order for obtaining 
the possession of the land. Thus, the ap- 
plication made by the landlord was for 
possession of land under Section 36 (2) of 
the Act. When such an application is 
made wherein the ground for termination 
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of tenancy is non-payment of rent, tha 
power is conferred by Section 30 of the 
Act upon the Tahsildar to make certain 
orders. Sub-section (1) of Section 30 
reads as under:— 


"30. (1) Where any tenancy of any 
land held by ‘any tenant is terminated 
for non-payment of rent and the land- 
lord files any proceeding to eject the 
tenant, the Tahsildar shall call upon the 
tenant to tender to the landlord the rent 
in arrears together with the costs of the 
proceedings, within three months from 
' the date of the order, and if the tenant 
complies with such order, the Tahsildar 
shall in lieu of making an order for 
ejectment, pass an order directing that 
the tenancy had not been terminated and 
thereupon the tenant shall hold the land 
as if the tenancy had not been termi- 
nated; 


Provided that if the Tahsildar is 
satisfied that in consequence of total or 
partial failure of crops or similar cala- 
mity the tenant has been unable to pay 
the rent due, the Tahsildar may, for rea- 
sons to be recorded in writing, direct that 
the arrears of rent together with the 
costs of the proceedings if awarded, shall 
be paid within one year from, the date 
of the order and that if before the ex- 
piry of the said period, the tenant fails 
io pay the said arrears of rent and costs, 
the tenancy shall be deemed to be ter- 
minated and the tenant shall be liable to 
be evicted." 


It is clear that the relief, the Tahsildar 
can give to the tenant, is against the ear- 
lier forfeiture of the tenancy occasion- 
ed upon the notice of termination of ten- 
ancy. That is very much the object for 
which the power is conferred. Whenever 
such a landlord files the proceedings in 
ejectment thereby seeking possession 
under Section 36 (2) the Tahsildar is 
enabled to direct the tenant to tender to 
the landlord rent in arrears along with 
costs within three months from the date 
of the order. If such an order is complied 
with, naturally in lieu of an ejectment 
directing delivery of possession,  Tahsil- 
dar is enabled further to find and order 
that tenant continues to be ihe tenant. 
If this happens the forfeiture effected is 
lifted and tenancy does not.come to an 
end. 

11. Now the operative part upon 
which the controversy rests is the latter 
part of the sub-section which enables the 
Tahsildar "in lieu of making an order 
for ejectment", to "pass an order direct- 
ing that the tenancy had not been termi- 
nated”. That is conditioned and qualified 
by the words, “if the tenant complies 
with such order". So, in a proceeding ini- 
tiated like the present one, with  refer- 
ence to Section 19 and Section 36 of the 
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Act, the scheme of Section 30 clearly) 
shows two stages of the making of tha 
order: first will take in the anteceden 
stage of proceedings wherein  Tabsild 
may satisfy himself of the proper termi 
nation of tenancy on the ground of non 
payment of rent and may further fin 
what were the arrears for which the ten4 
ancy has been determined That enquiry 
may also involve an adjudication as e 
the validity of the notice, factum oí 
arrears, its non-payment and the righi 
of landlord to determine the tenancy. 
Having ascertained this, the Tahsildar is 
enjoined to give three months time to, 
the tenant to tender to the landlord tha 
rent thus found in arrears, 


12. This antecedent enquiry is 
also contemplated to a case falling under 
the proviso to sub-section (1) of Section 
30. It is the function of this proviso to 
lay down a procedure different from the 
one indicated by the operative part of 
sub-section (1) If a tenant subjected to 
forfeiture for non-payment of rent satis- 
fies the Tahsildar that he was unable to 
pay the rent because of total or partial 
failure of crops or similar such calami- 
ties, then Tahsildar is enabled to maka 
an order directing that the arrears of 
rent together with costs of the proceed- 
ings, if awarded, should be paid by the 
tenant within a period of one year from 
the date of the order. Reading of the 
proviso together with the operative part 
of sub-section (1) indicates that there 
has to be an antecedent enquiry before 
either such an order is made under the 
operative part or wherever the proviso 
applies, under the proviso. Having made 
this order under the operative part 3 
months' time is granted to the tenant to 
comply with that order ie. by tendering 
to the landlord the rent in arrears with 
the costs of the proceedings. Under the 
proviso, one year's period is granted from 
the date of the order to make such pay- 
ment to the landlord, In either case, the 
matter is not concluded at the end of 
the period and something remains to be 
done as is clear from the latter part of 
the operative part of sub-section (1) or 
even the latter part of the proviso. 


13. By that part Tahsildar is en- 
abled to make certain orders. Under tha 
operative part of sub-section (1) if there 
is evidence that the tenant had complied 
with the earlier order,  Tahsildar will 
make an order that the tenancy had not 
been terminated and upon this the ten- 
ant will be entitled to hold the land as 
if the tenancy had not been terminated. 
If on the other hand the tenant failed to 
comply with the order, it is implicit thaf 
the Tahsildar will direct  ejectment of 
the tenant holding that the tenancy had 
been terminated. Even under the latter 
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part of the proviso the same said second 
stage is indicated. If the tenant fails to 
pay before the period of one year has ex- 
pired, the proviso says that the tenancy 
shall be deemed to be terminated and 
tenant shall be liable to be evicted. In 
other words, the order will have to be 
made by the Tahsildar for eviction of the 
tenant. Before making this order both 
under the operative part and the proviso. 
it is plain that tenant can satisfy the 
Tahsildar that he has complied with the 
order made upon the first antecedent 
stage by the Tahsildar. 


This appears to be the plain scheme 
of Section 30 and there is no difficulty of 
interpretation. 


14. What type of defence would 
be available to a tenant who failed to 
comply with the order by actual tender 
must rest with the controversy between 
the parties and the ultimate satisfaction 
of the Tahsildar in that regard. As indi- 
eated in the above analysis, it is an order 
which directed payment to be made by 
the tenant to the landlord: and such an 
order has to be complied. The tender of 
lease-money may be by several devices 
that may accord with the parties. Even 
the landlord may waive his right, for it 
is ultimately his choice to forfeit the 
tenancy. Even in a given case the parties 
may agree to adjust the arrears in some 
other manner and thus the order may 
be said to have been complied. But these 
are all the matters of fact to be dealt 
with by the Tahsildar at the second stage 
"whenever an issue arises upon the plea 
of the defaulting party. 


15. Now what has happened in 
this case is, the proceeding halted at tha 
first and at the antecedent stage only. in 
that the Tahsildar made an order on 
24-12-1962 acting under sub-section (1), 
main part. holding that there was a pro- 
per notice and further directing the ten- 
ant to pay the lease-money to the land- 
lord within the period of three months 
and stating that. failing that, the lease 
shall be terminated. Whether this order 
‘was complied with or not. could alone 
be found after the period of three 
months was over and after considering the 
plea if any of the parties with respect to 
such compliance by the tenant, No doubt 
that the tenant was enjoined to comply 
with the order failing which certain 
penal result is indicated However,- un- 
less he had full opportunity to show that 
he had complied with the order, no order 
in ejectment can straightway be made. 
It follows that for this purpose the en- 
quiry originally initiated upon an appli- 
cation under Section 36 must be kept 
pending till the second stage is enquired 
imto and finally decided as indicated ear- 
lier, It is perfectly possible that after 
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the first order as can be conceived, the 
parties may not stand by those proceed- 
ings and there would be mno need to 
make an order for possession. Applying 
these tests the present order which is 
passed on December 24, 1962. cannot be 
treated as a final and conclusive order 
which can lead to an execution under 
Section 106 of the Act. 


16. That is, however, not the end 
of this matter. It is well-known  princi- 
ple that whenever statute directs the 
making of a final order and that is not 
so made because of the misconception of!: 
the provisions under which the parties 
were belabouring. the authority like the 
one ie. the Tahsildar, does not become 
functus officio. In this case the first appli- 
cation itself was for possession. That had 
not been finally disposed of. Only a preli- 
minarv order, which I have said at the 
antecedent stage had been made; the 
final order which could alone direct eject- 
ment had not been made; nor there had 
been any enquiry about the compliance 
of the earlier order by the tenant. 

17. The instant application filed 
by the landlord, therefore, can only be 
treated as a continuation of the proceed- 
ings initiated by the earlier application. 
Merely because it is independently regis- 
tered, that does not make any difference 
in principle. If the contents of the ap- 
plication are read, it is clear that the 
landlord was putting a grievance that 
the earlier order had not been complied 
with and therefore he was entitled to get 
possession. To this the reply was that 
the order was complied with and no pos- 
session can be ordered. Section 106 there- 
fore could not have been invoked nor 
applied as is done by the authority and 
on the short ground the petitioner is en- 
titled to sueceed, though he himself has 
to blame for invoking that provision be- 
fore the concerned authorities, 


18. Now best course would be ta 
direct the Tahsildar to treat this appli- 
cation as one in the original file and as 
initiated by the landlord in the second 
stage as contemplated by sub-section (1) 
of Section 30 of the Act. As the matter 
has not been viewed from this angle, it is 
clear that the authorities have not appli- 
ed their mind either to the provisions of 
law or its effect on the rights of tha 
parties, 


19. The matter wil now have to 
be derided on the basis that there is an 
order made by Tahsildar on December 
24. 1962 directing the tenant to pay lease- 
money within a period of 3 months from 
that date. Whether as required by  sub- 
section (1) of Section 30 the tenant has 
complied or not will be the only issue to 
be decided by the Tahsildar. The tenant 
has raised several issues including the 
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question of jurisdiction. He has further 
pleaded that he sent the amount cf lease- 
money by money-orders. That question 
being in reply and as such a defence will 
have to be considered and gone into, so 
as to find out whethe: any proper tender 
was made to the landlord within the 
period prescribed by the order. What is 
- the effect of the consent decree and whe- 
ther it operates as a waiver or not, is 
another issue which is raised upon the 
plea of the tenant. Fo: that evidence will 
have to be taken, for waiver has to be 
established like any other fact as it in- 
volves conscious giving away of the 
right by a party entitled to earlier bene- 
fit. There is further plea by the tenant 
that the order of December 24, 1962 
could not have been made as he had be- 
come the owner That would also have 
to be considered during the enquirv. 

20. In the result, therefore. the 
present petition is allowed and the orders 
made by the authorities produced at An- 
mexures I and II are set aside. 

21. Tahsildar. Amravati is direct- 
ed to decide the matter in the light of 
the above observations and find out 
whether an order in ejectment should be 
made or in lieu thereof an order direct- 
ing that the tenancy had not been termi- 
nated should be passed. The entitlement 
of the landlord to possess the property 
would depend on such an order. 

22. Though the petition thus suc- 
ceeds, under the circumstances, there 
will be no orders as to costs. 

Petition allowed. 


AIR 1974 BOMBAY 80 (V 61 C 22) 
(AT NAGPUR) 
PADHYE, J. 

Vishwabharti Co-op. Housing Society 
Ltd, Petitioner v. State of Maharashtra, 
Respondent. 

Special Civil Appln. No. 116 of 1973, 
D/- 3-3-1973, against order of L. N. 
Pande, Member, M. R.T., Nagpur, D/- 
3-11-1972. 

Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 
1958), S. 89, Proviso — Application for 
permission for sale of land to non-agri- 
culturist — Application by intending 
purchaser is maintainable. 


Proviso to Section 89 does not bar 
an intending purchaser from making such 
application. Also the Proviso does not 
suggest that such an application should 
be made only by the intending seller or 
that it should be made jointly by the 
intending seller and purchaser. Permis- 
sion under the proviso is for sale and it 
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is for the Collector to decide under what 
circumstances and conditions the permis- 
sion may be given. It is open to the 
Collector to call the other party before 
granting permission So it is immaterial 
whether the application is made by one 
or the other party. On the other hand it 
is the intending purchaser who is to be 
ultimate owner of the property and would 
naturally be interested in seeing that 
the sale should not be invalid one. Hence 
the intending purchaser would an in- 
terested and competent person for mak- 
ing such application, 

(Paras 5, 

H. S. Ghare, for Petitioner; M. 
Qazi, Addl. Govt. Pleader. 
dent. 

ORDER :— This petition challenges 
the order of the Maharashtra Revenue 
Tribunal holding that an application un- 
der Section 89 of the Bombay Tenancy 
and Agricultural Lands Act, 1958 (here- 
inafter referred to as the Tenancy Act). 
by the petitioner, intending purchaser, is 
not maintainable. 

2. The petitioner is a Co-opera- 
tive Housing Society and intends to pur- 
chase khasra Nos. 45/3 and 45/4 from 
Gulabrao Mahadeo Thote. The land is an 
agricultural land and the petitioner be- 
ing a non-agriculturist, sought permis- 
sion of the Collector under the proviso to 
Section 89 of the Tenancy Act for the 
sale between it and tlie seller Gulabrao. 
The petitioner while making the  appli- 
cation under Section 89 proviso read with 
Rule 45 under the Tenancy Act alleged 
that the petitioner Society has entered 
into an agreement for the purchase of 
the land measuring 7 acres out of the 
aforesaid Khasra Nos. and that the peti- 
tioner was prepared to file an affidavit 
of the seller Gulabrao regarding his con- 
sent for the sale of the said land and 
the sellers were prepared to present 
themselves before the Collector as and 
when required. Jt was further alleged 
that the petitioner Society wanted to 
purchase that land for the purposes of 
preparing a layout and allotting the plots 
to its members for construction of resi« 
dential houses. The application came be-« 
fore the Sub-Divisional Officer, Nagpur. 
It appears that the Sub-Divisional Officer 
asked for the report of the Nagpur Im- 
provement Trust as the field in question 
are in the green-belt as per the interim 
development plan. The Nagpur Improve- - 
ment Trust reported that these fields fell 
in the green-belt as per the interim de- 
velopment plan. On receiving this report 
and without hearing the petitioner, the 
Sub-Divisional Officer rejected the appli- 
cation on the ground that the green-belt 
area does not allow any developments 
and as such permission under Section 89 
read with Rule 45 could not be granted, 
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3. This order was challenged by 
the petitioner before the Maharashtra 
Revenue Tribunal by a revision applica- 
tion. The learned member of the Reve- 
nue Tribunal found that on receipt of the 
said application from the petitioner a pro- 
clamation was duly made. He also found 
that the trial Court sent a copy of the 
application to the Nagpur Improvement 
Trust for its opinion and further found 
that on receipt of the opinion of the said 
Nagpur Improvement Trust, the Sub-Di- 
visional Officer rejected the application 
of the Society. 


4. The learned Member then ob- 
served that the trial Court had based its 
finding on the report of the Nagpur Im- 
provement Trust without applying its 
own judicial mind and without acting 
independently as it was expected to do 
The learned Member recorded his disap- 
proval to the manner in which the Sub- 
Divisional Officer proceeded to decide the 
application only on the report or advice 
tendered by the Improvement Trust. The 
learned Member further held the view 
that on this ground the findins of the 
trial Court could not be maintained He 
however took the view that his ultimate 
decision of rejecting the application was 
legally justified. The reason for taking 
this view is apparent from the next para- 
graph of his order in which the learned 
Member seems to take the view that the 
application of the petitioner, intending 
purchaser, is not maintainable under 
Section 89 of the Tenancy Act. It is on 
this ground alone that the application has 
been rejected. 


5. Section 89 of the Bombay Ten- 
ancy Act lays down that a sale shall not 
be valid in favour of a person who is 
not an agriculturist or who being an agri- 
culturist will after such sale etc, hold 
land as tenure-holder or tenant or part- 
ly as tenure-holder and partly as tenant 
exceeding two-thirds of the ceiling area 
determined under the Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act, 
1961 or who is not an agricultural labour- 
er. There is a proviso to sub-section (1) 
of Section 89 which carves out an excep- 
tion to the general rule in sub-section 
(1) of Section 89. The proviso provides 
that notwithstanding the bar under sub- 
section (1) of Section 89 of the Tenancy 
Act, the Collector or an officer authorised 
by the State Government may grant per- 
mission for such sale, gift, exchange, 
lease or mortgage in such circumstances 
and subject to such conditions as mav 
be prescribed. It would thus be seen that 
the bar under sub-section (1) of Section 
89 for sale of a land to a non-agriculturist 
is not an absolute bar, and that bar can 
be lifted by the Collector or an authoris- 
ed officer granting permission for such 
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transfer. It is because of this that the 
petitioner made an application to the 
Collector for granting permission for the 
intended sale in its favour. There is no- 
ihing in the proviso to Section 89 to sug- 
gest that the intending purchaser cannot 
make an application for permission. It 
also does not suggest that only the in- 
tending seller can make an application 
for such permission to the Collector nor 
does it say that a joint application must 
be made by the intending seller and the 
intending purchaser. The permission 
which is required to be given by the Col- 
lector under the proviso is for a sale. 
ie. for a transaction of sale and. other 
kinds of transfers mentioned therein. A 
sale cannot take place without a seller 
and purchaser and in a transaction of 
sale both the seller and the purchaser 
are interested The application. there- 
fore, can be made bv either of them. or 
both of them together and it is for the 
Collector while granting permission to 
decide as to under what circumstances 
and subject to what conditions the per- 
mission could be granted for the transac- 
tion between the intending seller and the 
intending purchaser. It is immaterial 
whether the application is made for per- 
mission by one or the other. On an appli- 
cation being made by either of the two 
parties to the transaction it is always 
open to the Collector to call the other 
party and put questions to him in order 
to satisfy himself before granting the 
permission and for the purposes of lay- 
ing down the conditions for the permis- 
sion to transfer. The purchaser is in fact 
a person who is vitally interested in get- 
ting the permission. It is he who is to 
be ultimately the owner of the property 
and if he does not obtain the necessary 
permission under the proviso, then the 
sale in his favour will be an invalid sale. 
Therefore, he is the person most inte- 
rested in making the application for such 
permission. 


6. Rule 45 of the Rules framed 
under the Act lays down the circumstan- 
ces in which permission for the transfer 
under Section 89 may be granted: the 
rule reguires the Collector to satisfy him- 
self on several matters which have been 
mentioned in Rule 45, One of them is 
that such a person bona fide requires the 
land for a non-agricultural purpose. 
Here such a person would necessarily 
mean a transferee as his bona fide re- 
quirement is to be considered. Similarly 
sub-rule (b) of Rule 45 would also refer 
to a purchaser. Rule 45-A provides that 
such permission shall be subject to the 
conditions that the person in whose 
favour the sale, gift, exchange, lease or, 
as the case may be, mortgage of the land 
is made shall use the land for the purpose 
for which the permission has been grant- 
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bd within one year from the date on 
which he takes possession of the land in 
accordance with the provisions of the 
Act or within such further period not 
exceeding five years in the aggregate, as 
the Collector for reasons to be recorded 
in writing may from time to time fix. 
This condition evidently is to be put for 
the purchaser and if he fails to comply 
with this condition, then the land is liable 
to be forfeited. This would also show 
that it is the purchaser who has to come 
before the Collector for asking permis- 
sion which can be subjected to various 
conditions by the Collector before the 
permission is granted. There is no doubt 
in my mind that the purchaser is a com- 
petent person to make an application 
under the proviso to Section 89 asking 
for permission to the sale in his favour, 
The learned Member of the Revenue Tri- 
bunal, therefore, was not right in hold- 
ing that the application made by the 
petitioner for permission for the sale 
was not maintainable, 


T. In this case, however, there is 
a further point which seems to have been 
ignored by the Revenue Tribunal. To the 
application which was made by the peti- 
tioner for permission the intending  sel- 
lers were also made parties and in the 
application for permission itself the pur- 
chaser had stated that the sellers are pre« 
pared to file affidavits that they want to 
seli their land and that the petitioner 
was prepared to produce the sellers be- 
fore the Court. If there was any difficulty 
in the mind of the learned Member of the 
Revenue Tribunal that the application at 
the instance of the purchaser was not 
maintainable that difficulty could no 
longer be there when the intending sel- 
lers were also made parties to this appli« 
cation. The learned Member was, there- 
fore, in error in rejecting the application 
as being not maintainable, 


8. The learned Member himself 
has held that the order of the Sub-Divi- 
sional Officer was not a correct order 
but for the view taken by him. The peti- 
tioner has filed with this petition a letter 
dated 15th of February, 1972 from the 
Nagpur Improvement Trust to the Secre- 
tary of the petitioner Society in which 
the Society has been issued a no objec- 
tion certificate for the purchase of the 
land in question for residential use sub- 
ject to the terms and conditions mention- 
ed therein. This ground has to be taken 
into consideration by the Sub-Divisional 
Officer while considering the application 
for permission. This certifieate, however, 
was to remain in force for a period of 
one year from the date of its issue ie. 
till 15th of February, 1973. The  peti- 
tioner can still move the Nagpur Im- 
provement Trust for extending the 
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of ‘no objection certificate’ or issue a 
fresh no objection certificate in respect 
of the proposed transaction. In any case, 
the Sub-Divisional Officer has to obtain 
the report of the Improvement Trust be4 
fore deciding the matter finally. The Sub- 
Divisional Officer has not independently 
considered the matter regarding the 
grant of the permission on its own merits 
and as observed by the Maharashtra Re+ 
venue Tribunal, has only preceeded on 
the basis of the report of the Nagpur 
Improvement Trust. It is true that the 
present ‘no objection certificate’ contain- 
ed in the letter of 15th February 1972 
was not before the Sub-Divisional Off- 
cer when he passed that order, but now 
since the Improvement Trust has express+ 
ed its no objection to the purchase of 
the land subject to the conditions to be 
put up, this matter also will have to ba 
taken into consideration while considers 
ing the application for permission. 

9. Accordingly, I set aside tha 
orders of the Sub-Divisional Officer as 
well as the Maharashtra Revenue Tribu- 
nal and send the case back to the Sub4 
Divisional Officer to decide the matters 
afresh in accordance with law. The Sub- 
Divisional Officer will give opportunity 
to the petitioner to be heard and further 
obtain the report of the Improvement 
Trust and also give opportunity to the 
petitioner to obtain from the Improve-« 
ment Trust a further ‘no objection certí- 
ficate’ for the purchase of the land in 
question and taking all the matters into 
consideration, he will decide the. matten 
judicially. The petition, therefore, suc« 
ceeds and is allowed. There will, hows 
ever, be no order as to costs. 

Petition allowed. 


— es 


AYIR 1974 BOMBAY 82 (V 61 C 23) 
VIMADALAL, J. 

Louise Dinshaw Cambata, Appellant 
v. Dinshaw S. Cambata and another, Res- 
pondents. 

A. F. O. No. 32 of 1971. D/- 15-2 
1973, from decision of D. N. Mehta, Judge 
oe. Civil Court, at Bombay, D/- 24-7~ 


(A) Special Marriage Act (1954), Sec» 
tion 36 — Payment pendente lite of ex- 
penses after main petition for divorce is 
disposed of — Permissibility. 


An order for payment pendente lite 
of the expenses of the proceeding cannot 
be made under Section 36 after the main 
petition for divorce has itself been dis< 
posed of, for, it cannot thereafter sub- 
serve the object of the provision, (1872) 
14 Moo Ind App 465 (PC) and 1928 P 123 
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and AIR 1957 Andh Pra 170, Rel on. 


(Para. 3) 

(B) Special Marriage Act (1954), S. 36 
+ Alimony pendente lite or payment 
pendente lite for expenses — Fresh appli- 
cation — Not barred by principles ana- 
logovs to res judicata — (X-Ref:— Civil 
P. C. (1998), S. 11). 

There is nothing in the terms of Sec- 
tion 36 to bar a fresh application for ali- 
mony pendente lite or for payment pen- 
dente lite of the expenses of the proceed- 
ings to the wife, and that being so, the 
English practice in regard to the same 
ought to be followed. (Para 4) 

(C) Special Marriage Act (1954), Sec- 
tion 36 — "Expenses" — Meaning of — 
Not limited to costs payable on party and 
party taxation — (X-Ref:— Words and 
Phrases — "Expenses"). 

The word "expenses" in S, 36 is a 
word of wider connotation and includes 
*'eosts" but is not limited to the costs that 
would be payable on a party-and-party 
taxation under the rules of the Court. 
Having regard both to the language of 
S. 36 as well as its object, the Court has 
power under that Section to order pay- 
ment pendente lite of all or such part of 
the attorney and client costs incurred by 
the wife as it may consider to be reason- 
&ble, AIR 1957 Andh Pra 170, Rel on. 

(Para 6) 

B. R. Zaiwalla ib. M/s. Smetham 
Byrne Lambert & Dubash Attorneys, for 
ApueHáns V. G, Mehta, for Respondent 

o. 1. 

JUDGMENT :— This is an appeal 
from an order passed by Judge Mehta of 
the Bombay City Civil Court on 24th July 
1970 dismissing a Chamber Summons 
taken out by the petitioner-wife on the 
24th of April 1970 for payment pendente 
lite of a sum of Rs. 17,000/- in respect of 
her expenses of the proceeding, and for 
deposit of a further sum of Rs. 30,000/- 
towards the further costs of the proceed- 
ing. 

2. The short facts necessary for 
the purpose of disposing of this appeal 
are that the parties were married in 
Bombay on the 10th of May 1952 under 
. the Special Marriage Act, 1872, which 
under Section 51 (2) (a) of the Special 
Marriage Act, 1954, must be deemed to 
have been a marriage solemnised under 
the latter Act. There are four children 
of the said marriage. On the 14th of 
November 1968, the petitioner wife filed 
the petition out of which the present pro- 
ceeding arises for divorce on the ground 
of desertion since the beginning of 1965. 
On a Notice of Motion taken out by her 
for interim custody, alimony, pendente 
lite maintenance of the children and pro- 
vision for her residence in a separate 
part of the matrimonial home, His Hon- 
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, our Judge Suresh of the Bombay City 


Civil Court passed an order on the 20th 
of December 1968 by which he, inter 
alia, ordered the respondent to pay to the 
petitioner a sum of Rs. 500/- to cover the 
costs of the petition, It is not disputed 
that the said amount has been paid by 
the respondent to the petitioner in com- 
pliance with that order. 'The petitioner 
has thereafter taken out the present 
Chamber Summons on the 24th of April 
1970 for the reliefs already set out above. 
The petitioner's case in support of the 
Chamber Summons is that, after the said 
order of Judge Suresh, there has been 
considerable correspondence and numer- 
ous proceedings between the parties and 
considerable expense has been incurred, 
all of which have been set out in detail 
in paragraphs 6 to 16 of the affidavit filed 
by the petitioner in support of the Cham- 
ber Summons. In his Order dated 24th 
July 1970 dismissing the Chamber Sum- 
mons, Judge Mehta stated that, in view 
of the quantified party-and-party costs of 
the present proceedings which are fixed 
at Rs. 125/- under the Rules applicable to 
to the Bombay City Civil Court, the prac- 
tice has developed to grant, pendente lite, 
to the wife in matrimonial petitions in 
that Court only a sum of Rs. 125 or 
Rs. 150 by way of the expenses of the 
proceeding. Judge Mehta distinguished 
the cases that were cited before him by 
the learned counsel for the petitioner as 
being governed by a different law. He 
further held that there had been no 
change in circumstances which would 
justify him in granting expenses in excess 
of what had been fixed by Judge Suresh 
by his order dated 20th December 1968. 
It is from that order of Judge Mehta that 
the petitioner-wife has preferred the pre- 
sent appeal which was admitted by me on 
the 4th of Feb. 1971. In the view which 
I take, a very important event has oc~ 
curred since the filing of this appeal 
which must be mentioned here, and that 
is, that the main petition itself has al- 
ready been dismissed by the Bombay City 
Civil Court on the 23rd of January 1973, 
which would be just before the present 
appeal was heard by me. 


3. The first question that arises 
therefore is. whether an order for pay- 
ment pendente lite of the expenses of the 
proceeding can be made under Section 36 
of the Special Marriage Act, 1954, after 
the substantive petition for divorce has 
itself been disposed of. It is the conten- 
tion of Mr. Zaiwalla that the order of the 
appellate Court must relate back to the 
date of the passing of the order by the 
trial Court. This contention of Mr. Zai- 
walla derives support from the decision 
of the Privy Council in the case of Kristo 
v. Rajah Burrodacaunt Roy, (1872) 14 Moo 
Ind App 465 (PC) in which ii was laid 
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down, as far back as 1872, that the func- 
tion of an appellate Court is to determine 
what decree the Court below ought to 
have made and to affirm, reverse or vary 
the decree under appeal (at p. 490). Mr. 
Zaiwalla contended that the order sought 
on the present Chamber Summons can, 
therefore, be made by me, even though 
the main petition has been disposed of 
by now. As a general proposition, no 
exception can be taken to Mr. Za walla's 
proposition. Indeed, as far as alimony 
pendente lite is concerned, the substan- 
tive law goes further and provides that 
such alimony is usually payable from the 
date of the service of the main petition 
(Latey on Divorce, 14th Edn. p. 233) or 
from the date of service of the applica- 
tion, but may be made payable from a 
later date if so ordered or if the parties 
agree (Latey, p. 900) Having regard to 
the very nature of the provision contain- 
ed in Section 36 of the Special Marriage 
Act, 1954 the Court is, however, bound to 
take into account all. subsequent events 
which may be relevant to the making of 
an order under that section, The head- 
ing to Section 36 which, it may be stated, 
is part and parcel of what was enacted 
by the legislature itself, is, “alimony 
pendente lite," and it is under that head- 
ing that the section provides both for an 
order for payment of the expenses of the 
proceeding to the wife, as well as for a 
periodic payment for her support This 
would, in my opinion, indicate, that the 
legislature has regarded the expenses of 
the proceeding as being part of alimony 
pendente lite on the footing that what 
the wife needs for her support and what 
is necessary for the expenses of her pro- 
ceeding must both be provided' for, pend- 
ing that proceeding. This practice origi- 
mated with the Ecclesiastical Courts and 
was obviously just and necessary in view 
of the legal position that prevailed in 
England in those days, under which the 
wife on marriage ceased to have any legal 
right to property and all her property 
vested in her husband, but "still prevails, 
despite the change which has taken place 
in the social and economic relations of 
the sexes during the present century" 
(Latey, p. 228). The whole object of the 
provision in Section 36 is that the wife 
should not be at a disadvantage in con- 
testing the proceeding as against ber hus- 
band but should be put in a posiiion in 
which she would be able to contest the 
proceeding effectively, or to use the words 
of Lord Merrivale in the case of M. v. M. 
which will be cited in detail later on in 
this judgment, to secure "that the wife 
should be heard in the cause" Having 
regard to that object, in my opinion, no 
order for payment of the expenses of the 
proceeding can be maae under Sec. 36, 
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an end, for it cannot thereafter subservej : 
the purpose for which it was intended| 
viz. to enable the wife to contest the 
proceeding. This view which I have 
taken. having regard to the object of the 
provision therein contained, happily finds 
support from authority. In Latey on 
Divorce 14th Edn. at p. 900 it is stated 
that where a petition of the wife is dis- 
missed. the suit ends, and no order for 
alimony pendente lite "could of course 
be made." It is further stated there (also 
at p. 900) that no such order can be made 
after a final decree has been pronounced, 
even if the proceedings were initiated be- 
fore such decree, and in support of thaf 
proposition, the case of M. v. M.. 1928 
P. 123 has been cited there. The facts of 
the case were that the wife filed a peti» 
tion for judicial separation on 26th March 
1927, alleging adultery on the part of the 
husband, which was denied by him. The 
case was heard and a decree for judicial 
separation was pronounced, with costs, on 
2nd November 1927, giving the wife the 
custody of the only child of the mar~ 
riage. Earlier in the proceedings, the 
wife had filed her petition for alimony 
pendente lite, but that petition was heard 
by the Registrar only on the 11th of Janu- 
ary 1928, which would be more than two 
months after the disposal of the main. 
petition. The Registrar made no order 
on the petition, except in regard to costs, 
and the wife appealed from that order to 
the Judge in chambers who adjourned if 
into Court for argument. Confirming the 
Registrar’s order and refusing the ap- 
plication, Lord Merrivale observed (a? 
p. 126) that the rules of practice in ques« 
tion must manifestly be construed with 
due regard to the subject-matter of the 
law relating thereto, that under the prac« 
tice of the Ecclesiastical Courts, two dis- 
tinct powers existed in respect of the en- 
forcement of the husband's duty to main- 
tain his wife, viz. pending suit the coer- 
cive authority of the tribunal was avail 
able to secure to the wife means of sub- 
sistence and necessary money for costs; 
and when the question between them had 
been determined by a decree, the wife, if 
she was successful, might obtain a decree 
to ensure permanent maintenance accord- 
ing to her husband's means. Lord Mer- 
rivale went on to state that the  inter- 
locutory processes for alimony and costs 
were coercive means of "securing ........ . 
that the wife should be heard in the 
cause" and that those processes were 
"eurely transitory,” the taxation of her 
costs from day-to-day. It was further 
laid down in the judgment in the said 
case (at p. 127) that the practice of the 
Court as illustrated by previous orders 
rested upon the fact that the process re« 


sorted to before decree was “a privileged 
procedure limited by the necessities of 
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the case and not the exercise of a sub- 
stantive right such as gives a cause of 
action.” It was held that the necessity 
which could be so dealt with ceased when 
the decree was granted. Lord Merrivale 
observed that to give a direction at that 
stage for the wife’s maintenance during 
the period prior to the decree viz. March 
to November 1927, while the litigation 
was proceeding, would be a new depar- 
ture and would involve “mischievous 
consequences.” Though the decision in 
1928 P. 123 actually related to alimony 
pendente lite, it is clear from the obser- 
vations of Lord Merrivale referred to by 
me that the provision pendente lite of 
necessary money for costs stands on an 
identical footing and the same principles 
must apply to it as to alimony pendente 
lite. It may here be observed that in Eng- 
land there is no statutory provision ex- 
pressly providing for payment pendente 
lite of the expenses of the proceeding ta 
the wife, but under Rule 65 (1) of the 
Matrimonial Causes Rules, 1950, a wife 
. may apply for security for her costs upto 
the hearing, and of and incidental to the 
hearing, and the Registrar after taking 
all the circumstances into account may 
order the husband to pay the sum so as- 
ecertained or some portion of it into 
Court. or to give security therefor, and 
may direct a stay of the proceedings until 
that order is complied with. Curiously 
enough, in our Special Marriage Act, 
1954, there is, however, no provision for 
deposit in Court or for security of costs, 
but there is only the provision that is to 


be found in Section 36 for payment pen-. 


dente lite of the expenses of the proceed- 
ing to the wife. The provisions for ali- 
mony pendente lite as well as for pay- 
ment pendente lite of the expenses of the 
proceeding to the wife are to be found in 
the same section viz. Section 36; are in- 
tended to subserve the same object viz. 
to use the words of Lord Merrivale in the 
case of M. v. M. (at p. 126), “that the 
wife should be heard in the cause;" and 
are governed by the same historical back- 
ground; and must, therefore, be governed 
by the same principles. Indeed, the de- 
cision in 1928 P 123 places them on the 
same footing. The view taken in Eng- 
land in the case of M. v. M. finds support 
in the decision of a Division Bench of the 
Andhra Pradesh High Court consisting of 
Subba Rao C. J. and Viswanath Sastri J. 
in the case of Subba Rao v. Anasuyamma, 
AIR 1957 Andh Pra 170 in which, on the 
basis of the provision in Section 5 (7) (a) 
of the Madras Hindu (Bigamy  Preven- 
tion and Divorce) Act, 1949, which was 
similar to Section 36 of the Special Mar- 
riage Act, 1954, an application was made 
by the wife for payment, or me expenses, 
not only during the pendency of the ap- 
peal but also for the period during which 


L. D. Cambata v. D. S. Cambata (Vimadalal J.) 
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the petition had been pending in the 
Court below. It may be mentioned that 
under Section 5 (7) (e) of the said Act the 
appellate Court was empowered to exer- 
cise the powers conferred on the trial 
Court under Section 5 (7) (a) thereof. In 
his judgment Subba Rao, C. J. stated as 
follows (Para 4): 

“As we stated, the object of the sub- 

section was only to provide for a wife to 
conduct the proceeding fairly and well 
and that object will be achieved by giving 
to the wife the necessary means to con- 
duct the proceeding then pending. The 
clause either expressly or by necessary 
implication does not confer power on the 
appellate Court to make a provision re- 
irospectively." 
I, therefore, hold that it is not competent 
to me to pass the order sought on the pre- 
sent Chamber Summons, having regard 
to the dismissal of the main petition on 
the 23rd of January 1973, 


4. In the event of my being 
wrong in the view which I have taken 
above, I would hold that the order sought 
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jn prayer (a) of the present 
Chamber Summons should be grant- 
ed. The only  contentions urged 


by Mr. Patel in opposing this Cham- 
ber Summons were, (1) that the present 
application is barred by principles analog- 
ous to res judicata by reason of the deci- 
Sion of Judge Suresh awarding a sum of 
Rs. 500 to the petitioner in respect of the 
expenses of the proceeding, having re- 
gard particularly to the fact that there is 
no provision in Section 36 for change of 
circumstances such as is to be found in 
sub-section (2) of Section 37 of the Act; 
and (2) that the petitioner having admit- 
tedly left India for good, it is not compe- 
tent to the petitioner's solicitors to pro- 
ceed with the present application for 
their own benefit. I am afraid, there is 
no substance in either of these conten- 
tions of Mr. Patel. There is nothing in 
the terms of Section 36 to bar a fresh ap- 
plieation for alimony pendente lite or for 
payment pendente lite of the expenses of 
the proceedings to the wife, and that be- 
ing so, the English practice in regard to 
the same ought to be followed. As stated 
in Latey on Divorce 14th Edn. at p. 777, 
the Judge can at any stage of the hearing 
make an order for the provision of such . 
further security for costs as may be neces- 
sary in the circumstances of the case, if 
such circumstances have materially  al- 
tered since the original application, as, for 
instance, where the case becomes defend- 
ed. It is not difficult to understand why 
& provision for variation of the order had 
to be made in Section 37, but was not 
thought necessary by the legislature as 
far as Section 36 was concerned. Seca 
tion 37 provides for an order for perma- 
nent alimony and, in the absence of an 
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express provision for variation it might, 
therefore, well have been contended that 
an order made under that section would 
operate to fix the alimony for all time, 
end that once the Court had exercised the 
power conferred by that section, it would 
be functus officio. The legislature had, 
therefore, to make an express provision 
in sub-section (2) of that section for varia- 
tion of such an order, whenever there 
was a change in the circumstances of 
either party. As far as Section 36 is con- 
cerned, on the other hand, since the order 
made under it would be pendente lite and 
the Court still continued to be seized of 
ihe proceeding, it would always have tha 
power to vary its own interlocutory order 
at any time till the final decree was pass- 
ed. 'The absence of an express provision 
in Section 36 cannot therefore be of any 
assistance to Mr. Patel in regard to his 
ergument that the present Chamber Sum- 
mons js barred by principles analogous to 
res judicata, in view of the decision of 
Judge Suresh, and that no fresh applica- 
tion of the nature now made can lie 
'That contention of Mr, Patel must, be re- 
jected, 


5. The second contention of Mr. 
Patel js also without any foundation. It 
js not disputed that when the main peti- 
tion reached hearing on the 23rd of Janu- 
ary 1973, the petitioner had already left 
India, that her attorneys applied for ad- 
journment, that on the same being re- 
fused they withdrew appearance, and 
that the petition was thereupon dismis- 
sed. For the sake of completing the facts 
it may be recorded that the husband then 
withdrew his Counter-Petition, In the 
case of Nusserwanjee Wadia v. Eleonora 
Wadia, ILR 38 Bom 125 = (AIR 1914 
Bom 211 (2)) the facts were that a Parsi 
had married a Christian lady in London 
who filed a petition under the Indian Di- 
vorce Act for restitution of conjugal 
rights which was dismissed on the ground 
that this Court had no jurisdiction to try 
it. ‘The attorney for the petitioner-wife 


then applied to the Court for an order. 


directing the Prothonotary to retain the 
moneys paid by the respondent as secu- 
rity for the petitioner's costs, pending 
taxation of his costs, and to pay to him his 
taxed costs out of those moneys. The 
same question that was raised before me 
by Mr. Patel was raised in answer to that 
application, in so far as it was contended 
on behalf of the respondent that the soli- 
citor had no locus standi in the matter. 
Jt wes held (at p. 150) that that conten- 
tion was not tenable in view of the Eng- 
lish practice under which such applica- 
tions by solicitors in regard to their costs 
had repeatedly been entertained. After 
referring to the English authorities on the 


point, it was further held (at p. 152) in 
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the said case that the petitioner's attorney 
was justified in his contention that the 
fund paid in was for the benefit of the 
petitioner's attorney and that the petitioner 
was entitled to have it so applied whatever 
result of the petition, provided of coursa 
that the attorney was in no way to blame, 
as for instance, when he takes up a hope- 
less case. Though Nusserwanjee Wadia’s 
case was a case under the Indian Divorce 
Act, the same principles would apply to 
the present case also and I have no hesita- 
tion in holding that the petitioner's ate 
torneys ean in the present case prosecuta 
this Chamber Summons, even though tha 
petitioner herself has left India, may be, 
for good. It may be mentioned that if 
was stated to me in the course of the 
arguments that the petitioner's attorney 
has incurred costs to the tune of Rupees 
33,000 in the present petition, out of which 
about Rs. 6,700 are in the nature of out- 
of-pocket expenses, against which he has 
received only a sum of Rs. 500 till now, 
As laid down by this Court in the case of 
Payne & Co. v. Pirajshah, (1911) 13 Bom 
LR 920 (at pp. 930-931) whatever be the 
fate of this application, the petitioner's 
attorneys would certainly be entitled to 
proceed against the husband in a sepa- 
rate suit for necessaries supplied to the 
wife viz, the costs of the defending this 
petition, 

6. I will turn next fo the main 
contention of Mr. Zaiwalla that the learn- 
ed Judge in the Court below was in er« 
ror in taking the view that he could not 
award to the petitioner-wife anything in 
excess of the fixed party-and-party costs 
to which she might be entitled at the final 
hearing of the petition, if an order for 
costs was made in her favour at the tima 
of the passing of the final decree or order 
on the main petition. In support of that 
contention, Mr. Zaiwalla relied strongly 
on the fact that the word used in Sec- 
tion 86 is "expenses" and not "costs", In 
my opinion, Mr. Zaiwalla is right in that 
contention in so far as the word  "ex- 
penses" is a word of wider connotation 
and includes "costs" but is not limited 
to the costs that would be pavable on a 
party-and-party taxation under the rules 
of the Court. This view which I take on 
the plain meaning of the word "expenses" 
used in Section 36 is supported by the 
very object of the provision that is to be 
found in that section which is te enable 
the wife to contest the proceeding with- 
out being at the disadvantage of suffering 
from want of means. That object would 
not be served if the word "expenses" in 
Section 36 is construed as limited to the 
amount that would be payable by way 
of costs on a party-and-party taxation. 
In my opinion, having regard both to the 
Janguage of the section as well as its 
object, the Court has power under Sec- 
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tion 36 to order payment pendente lite of 
all or such part of the attorney and client 
.Jeosts incurred by the wife as it may con- 
sider to be reasonable. This view which 
I have taken apart from authority is 
directly supported by the decision of a 
Division Bench of the Andhra Pradesh 
High Court consisting of Subba Rao, C. J. 
and Viswanatha Sastri, J.; in AIR 1957 
Andh Pra 170 to which I have already re~ 
ferred above in another context. That was 
a case arising under the Madras Hindu 
(Bigamy Prevention and Divorce) Act, 
1949. The petitioner in the said case (the 
appellant before the High Court) filed a 
petition against his wife for divorce on 
fhe ground of desertion. Section 5 (7) (a) 
of the Madras Hindu (Bigamy Preven- 
fion and Divorce) Act, 1954 was in all 
material respects the same as Section 36 
of the Special Marriage Act, 1954, with 
which I am concerned in the present case. 
Pending that petition, the  respondent- 
wife applied under the said section for 
maintenance and for giving her some 
amount towards her expenses for defend- 
ing the petition. The learned subordinate 
Judge heard that petition along with the 
main petition and dismissed both of them 
together. The husband appealed against 
the order dismissing the main petition 
and, pending the appeal, the wife once 
again applied for making provision for 
her maintenance and for other expenses, 
not only for the period when the peti- 
fion was pending in the Court below, but 
also during the pendency of the appeal. 
A contention which was identical with 
the view taken in the present case by the 
learned Judge of the lower Court was 
faken before the High Court in Subba 
Rao's case viz. that in fixing the sum to 
meet the expenses necessary for prose- 
euting or defending the appeal, the Court 
could give only the taxed costs. It was 
observed in the judgment (para 5) that 
no ease had been placed before the Court 
nor did the provision of the section sus- 
tain such a contention. It was further 
observed in the judgment in the said case 
as follows :— 


“The quantum can only be fixed in 
each case having regard to the circum- 
stances of that ease. 'The only limitation 
on the Court's power is that the amount 
fixed towards the expenses must be neces- 
sary for prosecuting or defending the 
Petition. ............ Having regard to the 
life of an appeal in the High Court, the 
number of times a party may have to tra~ 
vel from his native place to the High 
Court, the reasonable fee that may be 
fixed to an advocate and the other out-of~ 
pocket expenses that a client has to incur 
for purchasing records and for other ex- 
penses during his stay in the city, we 
eannot say that the sum of Rs, 250 fixed 
js not reasonable," 
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It is clear from the judgment in Subba 
Rao's case with which I am in complete 
agreement, that the amount that could be 
awarded by the Court pendente lite by 
way of the expenses of the proceeding to 
the wife is not limited to party-and-party 
costs that she might get at the final hear- 
ing of the petition. The view taken by 
the learned Judge in the Court below 
which was based on the practice that has 
been followed in that Court was, there- 
fore, erroneous, and if the present peti- 
tion had not been finally disposed of be- 
fore the making of this order, in view of 
the facts stated in paragraphs 6 to 16 of 
the affidavit in support of this Chamber 
Summons, I would have granted to the 
petitioner the relief claimed in prayer (a) 
of the Chamber Summons. In the view 
which I have taken above, that question 
does not, however, arise. 

1. In the result, I dismiss this 
appeal As far as costs are concerned, as 
the respondent-husband has succeeded on 
a point which was not taken at all by the 
learned counsel appearing for him, there 
is no reason why the ordinary rule ap- 
plicable to matrimonial cases should nof 
be followed in the case of the present 
appeal I set aside the order for costs 
passed by the learned Judge in the Court 
below and order that the respondent do 
pay the appellant's costs, both of this 
appeal as well as of the Chamber Sum- 
mons in the lower Court. 

Appeal dismissed, 





AIR 1974 BOMBAY 87 (V 61 C 24) 
VAIDYA, J. 

Harsukh Jadhavji Joshi, Appellant 
v, Ramesh Himatlal Shah, Respondent. 

Appeal No. 305 of 1972, D/- 4-124 
1972. against decision of G, H. Guttal, 
Judge, Bombay City Civil Court, at Bom- 
bay, in S. C. Suit No. 8639 of 1969. 

(A) Maharashtra Co-operative Socie- 
ties Act (24 of 1961), Sec. 29 (2) — Bye- 
Jaws and Regulations of Housing Society 
— Member allotted a flat as tenant — 
Can it be attached and sold in execution 
of a decree against him? — No — (X- 
Kef :— Civii P. C. (1908), S. 60). 


Under Section 29 (2) of the Act, and 
Bye-laws and the Tenancy Regulations of 
the concerned Housing Society, the mem~ 
ber is a tenant of premises allotted to him 
in which he has no saleable interest or 
any disposing power within the meaning 
of Section 60, Civil P. C., without the con- 
sent of the Society. Any attachment and 
sale of his interest in execution of a de- 
cree obtained against him by a third per- 
son is illegal. (Para 9} 
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The policy underlying the Act, bye- 
laws and the Regulations is, not to burden 
a Co-operative Housing Society with 
dwellers not wanted by the Society and 
its members. Court cannot, therefore, 
interfere by its process of attachment and 
sale with the internal autonomy ard har- 
mory of a Co-operative Housing Society 
by destroying the fundamental voluntary 
and mutual basis of the membership of 
the Society. C, S. No. 507 of 1964, D/- 
11-2-1971 (Bom), Rel on; AIR 1939 Bom 
526, Disting.; AIR 1962 Bom 154, Ref. 

(Para 13) 

(B) Civil P. C. (1908), S. 60 — Pro- 
perty liable to attachment and sale in ex- 
ecution of decree must be saleable — Pro- 
perty in which iudgment-debtor has no 
legally transferable interest or the trans- 
fer of which is prohibited by any law 
(such as Maharashtra Co-operative Socie- 
ties Act (24 of 1961), Section 29) cannot 
be sold in Court auction — (X-Ref :— 
Maharashtra Co-onerative Societies Act 
(24 of 1961), S. 29 (2)). (1883) ILR 7 Bom 
256 and (1886) ILR 10 Bom 342, Rei. on. 

(Para 13) 

R. W. Adik with M. C. Shah, fcr D. K. 
Jha, for Appellant; Naresh R. Dalal, for 
Respondent. 


JUDGMENT :— An important point 
of law arises in this appeal under the 
Maharashtra Co-operative Societies Act, 
1960. The appellant is the judgment-deb- 
tor in suit No. 8639 of 1969 in the City 
Civil Court at Bombay. The respondent 
is the plaintiff. On March 31, 1970, an 
ex parte money decree was passed in the 
said suit in the sum of Rs, 20,041/- and 
interest against this judgment-Jebtor. 
The Plaintiff-Decree-holder took out a 
warrant of attachment of flat No. 9 in a 
building belonging to Paresh Co-operative 
Housing Society Ltd., a housing society 
registered under the Maharashtra Co- 
operative Societies Act, 1960 and situated 
in Plot No. 41-A, Podar Road, Santacruz 
(West), Bombay 54 On August B, 1970 
the flat was attached. The warrant of at- 
tachment was served on the judgment- 
debior while he was in jail at Rajkot. A 
copy thereof was pasted on the doors of 
the said flat. The decree-holder applied 
for sale of the flat. A warrant of sale 
was issued on October 16, 1970. A copy 
of it was served on the judgment-debtor 
when he was in jail, and a copy thereof 
was pasted on the doors of the flat. 


2. In the meanwhile the 
ment-debtor’s brother, one Hasmukh J. 
Joshi, took out a Chamber Summons 
challenging the execution on the ground 
that the flat did not belong to the judg- 
ment-debtor and praying that the attach- 
ment should be raised. The Chamber 
Summons was made absolute. The Dex 
eree-holder appealed against the order. 


judg- 
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This Court set aside the order and re- 
manded the matter for re-hearing. The 
Chamber Summons was dismissed finally 
on September 30, 1970. The judgment- 
debtor came out of jail on October 21, 
1970. He filed a suit No. 2011 of 1972 and 
took out a Notice of Motion dated Febru- 
ary 28, 1972 to stay the execution pro- 
ceedings. The sale in execution had been 
ordered to take place on March 1, 1972. 
The Notice of Motion was ultimately dis- 
missed on March 14, 1972 with the fol- 
lowing observations :— 


“The Plaintiff (i.e. the Defendant 
herein) was no longer in prison after 21st 
October, 1970. He had remedies open to 
him. Firstly, he could have applied for 
setting aside the ex parte decree in view 
of the circumstances in which he was 
unable to appear and defend the suit. He 
could also have preferred an appeal 
against the ex parte Decree. He has not 
adopted any of these proceedings but has 
chosen to institute this suit after his bro- 
ther and wife failed in their attempt to 
prevent the execution." 


In the meanwhile the flat was auctioned 
at the scheduled time and was sold to one 
Bhupendra N. Shah for Rs. 34.000/-. His 
suit is pending in the City Civil Court. 
The judgment-debtor filed a Chamber 
Summons on March 28, 1972, without pre- 
judice to the suit. In the said Chamber 
Summons he prayed for dismissal of the 
execution application made by the decree- 
holder and for setting aside the warrant 
of attachment and proclamation of sale 
issued by the Court, in respect of the flat, 
on the ground that the flat, being a flat in 
a co-operative housing society was not 
liable to be attached and sold by Court. 
The Chamber Summons was opposed by 
the decree-holder on the ground of delay 
on the part of the judgment-debtor in 
moving the Court and also on the ground 
that the flat was liable to be sold in ex- 
ecution of the money decree against the 
judgment-debtor. 


3. The learned Judge of the City 
Civil Court by his order dated April 24, 
1972, dismissed the said Chamber Sum- 
mons on the ground that the basis of the 
Chamber Summons was a judgment of 
Vimadalal, J., in O. O. C. J. Suit No. 507 
of 1964, D/- 11-9-1971 (Bom) and the 
present case was distinguishable be- 
cause the judgment-debtor did not refer 
to any bye-laws in the course of the affi- 
davit in support of the Chamber Summons 
or at the hearing, analogous to the bye- 
laws. on the basis of which Vimadalal, J.. 
had decided that a member of a Co-ope- 
rative Housing Society had only a right 
to oecupy the flat and such right was in- 
capable of being sold in a Court auction. 
The decision of the learned Judge of the 
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City Civil.Court, Bombay, is challenged 
jn the above appeal 


4. Mr. Adik the learned counsel 
for the appellant submitted that the 
learned Judge of the City Civil Court 
ignored the provisions’ of Section 29 of 
the Maharashtra Co-operative Societies 
Act, 1960 and the relevant bye-laws of 
the Co-operative Housing Society regis- 
tered under the Maharashtra Co-opera- 
tive Housing Societies Act and wrongly 
distinguished the present case from the 
one which was decided by Vimadalal, J. 
Mr. Dalal. the learned counsel for the de- 
eree-holder submitted that even though 
the flat was a flat in a housing society, the 
judgment debtor had sufficient saleable 
interest which belonged to him as a mem- 
ber of the Housing Society under the Act 
and the bye-laws. Mr. Dalal further 
raised two preliminary points against the 
maintainability of the appeal. The first 
point which he urged was that the appel- 
lant had no locus-standi as it was his 
case on merits that the flat belonged to 
his brother and not to himself and the 
brother had not challenged the sale after 
his Chamber Summons was dismissed. 
The second point which he urged was that 
the judgment-debtor had no right to chal- 
lenge the auction sale having allowed the 
sale to proceed in execution of the decree 
against him even after he was released 
from the jail having regard to the ratio 
in Mahadeo Sunder v. Khanderao Sita- 
ram, 41 Bom LR 1166 = (AIR 1939 Bom 
826). 


. 5. There is no substance in either 
of these two preliminary points. The 
Chamber Summons raises a question re- 
lating to' the execution of the decree. 
The order passed by the learned Judge 
is an order under Section 47 of the Civil 
Procedure Code. It is an order passed 
against the judgment-debtor. The judg- 
ment-debtor has every right to file an 
appeal against that order as an order 
passed under Section 47 is included in the 
definition of "decree" in Section 2 (2) of 
the Civil Procedure Code; and under 
Section 96 of the Civil Procedure Code, 
an appeal lies against every decree in- 
eluding an order under Section 47 as in 
this case. The ratio in Mahadeo Sunder’s 
ease 41 Bom LR 1166 = (AIR 1939 Bom 
526) also cannot help the decree-holder 
because it was held in that case that 
when a judgment-debtor has allowed the 
execution to proceed when he could have 
filed an appeal it was not open to him 
Subsequently to put forward a contention 
which he ought to have put forward when 
the notice under Order 21, Rule 66, was 
issued. The contention which was raised 
in that case was not a contention based 
on a statute but on a question of fact 
with regard to his status as an agricul- 
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turist. The ratio in that case cannot 
apply to the facts of the present case 
where it is undisputed that the flat which 
is sought to be sold in auction is a flat in 
a Co-operative Housing Society governed 
by its bye-laws registered under the 
Maharashtra Co-operative Societies Act. 

6. Turning therefore to the merits 
of the case, apart from the judgment of 
Vimadalal, J. with which Į respectfully 
agree, it is clear from the provisions of 
Section 29 (2) of the Maharashtra Co-ope- 
rative Societies Act, 1960, that there is 
an absolute prohibition on a member of 
a Co-operative Housing Society from 
selling a flat in the Co-operative Society 
to any person other than a person whose 
application for membership has been ac- 
cepted by the Society. The prohibition 
is as follows :— 
isins A member shall mot transfer 
any share held by him or his interest in 
the capital or property of any society, or 
any part thereof, unless— 

(a) he has held such share or inte- 
rest for not less than one year; 

(b) the transfer is made to a member 
of the society or to a person whose ap- 
plication for membership has ,been ac- 
cepted by the Society ............ 


7. The prohibition is enacted in 
the interest of a Co-operative Housing 
Society which means under Section 2 (16) 
a society the object of which is providing 
its members with dwelling houses. The 
object of the society is not to construct 
houses to be sold in auction privately or 
by Court auction to anybody and every- 
body. The Housing Society is registered 
as a Housing Society under the Maha- 
rashtra Co-operative Societies Act, 1960. 
A society is registered as a Housing So- 
ciety only if the bye-laws of the society 
correspond more or less to the model bye- 
laws framed by the Co-operative Depart- 
ment of the Government of Maharashtra 
for housing societies contained in leafiet U. 
Section 4 of the Maharashtra Co-operative 
Societies Act lays down that it is only 
when the society has as its objects the 
promotion of the economic interests or 
general welfare of its members, or of the 
public, in accordance with co-operative 
principles that it can be registered under 
the Act. The learned Judge of the City 
Civil Court was, therefore, in error in 
proceeding to decide the matter without 
looking into the bye-laws of the Society 
merely because the bye-laws were not 
produced at the hearing or not referred 
to in the affidavit in support of the Cham- 
ber Summons. There can never be a Co- 
operative Society without its bye-laws 
registered under the Act. The rights 
which a member qua a member has in a 
co-operative housing society are deter- 
mined by the provisions of the Maha- 
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rashtra Co-operative Societies Act, 1960, 
khe Rules made thereunder and the Bye- 
laws registered thereunder and contracts 
and resolutions, if any. consistent with 
the said Act, Rules and Bye-laws, which 
bind the members. The bye-laws rele- 
vant to the tenancy are Bye-laws 71 to 74 
and the Tenancy Regulations in Form A. 
So far as the present case is concerned it 
is enough to set out Bye-laws Nos. 71-D 
and 72 of the Bye-laws of the Paresh 
Co-operative Housing Society Limited, 
They are— f 

"71D. A member to whom a tene- 
ment is allotted shall occupy it himself 
and shall not assign, underlet, vacate or 
part with the possession of the tenemenf 
or any part thereof without the previous 
consent in writing of the Managing Com- 
mittee subject to prior written  permis- 
sion from the Registering Authority." 

"72. No dwelling offered on lease 
shall be taken by persons who are not 
members of the society unless no mem 
ber is willing to take it," 

8. Bye-law No. 51 (1) confers 
powers on the Committee of the Society 
io make, revoke and alter from time to 
time and at all times relating to the 
tenants of the Society conditions relating 
to the tenants of the Society and the pro- 
perty of the society and the letting (in- 
eluding restrictions as to subletting) and 
sale thereof (including the making and 
guaranteeing advances to members) as 
the Committee think fit provided that all 
such regulations, terms and conditions 
and any alterations thereof or addition 
thereto shall be previously approved in 
writing by the Registrar and shall not 
be acted on, until so approved. 

9. The approved tenancy regula~ 
tions are in Form A annexed to the bye- 
laws. Regulations 3, 4 and 20 are the re- 
levant regulations for the purpose of de- 
ciding the question involved in this case, 
They are as follows:— 

"3. Each tenancy shall subject to the 
regulations for the time being of the So- 
ciety continue so long as the tenant or 
his successor in all respects observes and 
performs such regulations. 

4. No tenant shall assign, underlet, 
vacate or part with the possession of the 
tenement or any part thereof without the 
previous consent in writing of the Gene- 
ral Body of the Society. 

20. If the said rents or any of them 
or any part thereof shall be unpaid for 14 
days after becoming payable (whether 
formally demanded or not) or if any of 
the agreements on the tenant's part con- 
tained in these regulations shall not be 
performed or observed or if at any time 


the tenement or any part of any interest 
therein becomes occupied by or vested in 
any person who is not a member of the 
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Society or the heir or Iegal representative 
or the nominee of a member under the 
Bye-laws of the Society, the Society may 
by giving to the tenant or leaving on the 
tenement one calendar month's previous 
notice in writing to that effect determine 
the tenancy and on the expiration of such 
notice the tenancy shall forthwith detere. 
mins.” (Underlining mine), 

It is, therefore, clear from Section 29, the 
abovementioned bye-laws and the regu 
lations of the Society that the tenant 
cannot part with the flat by way of sale 
or otherwise without the consent of the 
Society, 


10. Mr. Dalal, the Jearned counsel 
for the decree-holder, however, submit« 
ted that even though Section 29 requires 
a member to sell the flat only to another 
member and the regulations prohibit the 
member from parting with the possession 
to a non-member it cannot be said that a 
member has no saleable interest within 
the meaning of Section 60 of the Civil 
Procedure Code in the flat belonging to 
the member. He argued that whatever 
the interest the member has as a member 
of the society could be attached and sold 
by the Court under Section 60 and the 
other provisions of the Civil Procedure 
Code. He submitted that the view taken 
by Vimadalal, J. was so taken on a rather 
erroneous application of the ratio in a 
Full Bench decision Dr. Manohar Rams 
chandra Sarfare v. Konkan Co-operative 
Housing Society Ltd. 63 Bom LR 1001 =! 
{AIR 1962 Bom 154) (FB). Mr. Dalal sub= 
mitted that the Full Bench case was only 
a case which dealt with the scope and 
object of Section 54 of the Bombay Co- 
operative Societies Act, 1925 and Section 
28 of the Bombay Rents, Hotel and Lodg« 
ing House Rates Control Act, 1947, and 
it did not deal with the question as to 
whether a member qua a member of a 
Co-operative Housing Society has a sale+ 
able interest within the meaning of Sec» 
tion 60 of the Civil Procedure Code, 


11. Now, it is true that the word 
“saleable property” in Section 60 of the 
Civil Procedure Code is interpreted in 
some of the cases as meaning saleable by. 
court auction at a compulsory sale. But 
this necessarily implies that the property 
must in law be capable of being transfer~ 
red. The property cannot be saleable un- 
less it is transferable. The property in 
which the judgment-debtor has no legal- 
ly transferable interest or the transfer of 
which is prohibited by any law for the 
time being in force cannot be sold in 
court auction and will not be saleable 
property. Thus in Vyankatraya v. Shivs 
rambhat, (1883) ILR 7 Bom 256 in the 
case of mulgeni lease or a permanent 
tenure, where there was a clause which 
prohibited the tenant from alienating if 
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‘by mortgage, sale or lease and further 
stipulated that the tenant was not to let 
it be sold, or attached and sold in satis- 
faction of judgment debts, and that, if he 
did, the landlord might take away the 
land and give it to others for cultivation 
and the lower Courts had held that the 
clause was invalid both because such a 
restriction on alienation was repugnant 
to mulgeni tenure as contemplated in 
law, and because, occurring in a lease 
which was virtually in perpetuity, 
jt would make the land for ever inalien< 
able, and was, therefore, against public 
policy. Sargent C. J. and Melvill, J. held 
that the clause was not invalid on either 
£round and observed— 

"In the present case if js true that 
there would not, strictly speaking, be a 
breach of the clause and a right of re- 
entry until the land was both attached 
and sold; but as the attachment by it- 
self can be of no use to the creditor, the 
debtor being already by his lease  pre- 
vented from alienating, and as it would 
be necessary, even if the attachment were 
allowed, to forbid the sale by a concur- 
rent order, the attachment, which under 
these circumstances would be futile, 
should not, we think, be permitted.” 


12. Again, in Diwali v. Apaji 
Ganesh, (1886) ILR 10 Bom 342, Sargent, 
C.J. and Nanabhai Haridas, J. held, 
where by a deed of assignment the usu- 
fruct of certain land was given to a 
Hindu widow for her maintenance, the 
deed expressly stipulating that the same 
was not to be in any way alienated, that 
the usufructuary interest in the land as- 
signed to the widow was one over which 
she had no power of disposal, and, conse- 
quently, could not be attached and sold 
in execution of a money decree against 
her, observing at page 345 as follows:— 


“The assignment of the usufruct in 
fhe present case contains a proviso that 
the appellant "should mot mortgage, 
make a gift of, sell or assign the said 
land in any way to any person"; and we 
think that the very general terms in 
which it is couched, coupled with the 
special object for which the appellant 
was to be put in possession of the field, 
show an intention to prevent the appel- 
Jant’s doing any act by which any stran- 
ger might acquire a right of any des- 
cription over the land, and it is plain 
that by a transfer of her own interest 
the transferee would acquire the right 
to enter on the land. The  usufructuary 
interest intended to be assigned to the 
appellant was, therefore, one over which 
she had no power of disposal, and, con- 
sequently, could not be attached and sold 
in execution of a money decree." 


13. Even in the present case hav- 
Íng regard to the provisions of Section 29 
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of the Maharashtra Co-operative  Socie- 
ties Act. the bye-laws and the tenancy 
regulations of the Co-operative Society 
referred to above, the auction-purchaser 
eannot get any right or interest whatso« 
ever of the judgment-debtor as a meme 
ber of the Co-operative Housing Society, 
The tenaney regulations describe the in- 
terest of the tenant in the flat as "ten- 
ancy to be granted by the society to 
members in respect of houses held by tha 
society" in Form A.annexed to the bye- 
laws. This means that the member is a 
tenant and his tenancy is subject to the 
regulations and bye-laws. He has, there- 
fore, no saleable interest or disposing 
power in respect of the flat without the 
consent of the society. 


14, The learned Judge in the City 
Civil Court was, therefore, in error in 
holding that the present case is distin- 
guishable from the case decided by Vi«4 
madalal, J., who in terms held, with res« 
pect rightly, after considering the  bye- 
laws of the Co-operative Housing  So- 
ciety in that case known as Shri Hanu« 
man Co-operative Housing Society Ltd., 
and also with reference to the decision 
of the Full Bench in Manohar v. Konkan 
Co-operative Housing Society’s case, 63 
Bom LR 1001 = (AIR 1962 Bom 154) 
(FB) as follows:— 


*... The said society has adopted 
with certain minor modifications, the 
model bye-laws framed by the Co-opera- 
tive Department which are very similar 
to bye-laws with which the Court was 
concerned in 63 Bom LR 1001 = (AIR 
1962 Bom 154) (FB) which was decided 
by a Full Bench of this Court. After a 
careful consideration of the relevant bye- 
laws, it was held in the said case (at 
p. 1006) that, even though a member to 
whom tenement is given for occupation 
is described in the bye-laws and regula- 
tions as a tenant, he is not a tenant in 
the sense in which the term is used in 
the Transfer of Property Act. Nor is the 
Society the landlord, but the relationship 
is of a special type under the Co-opera- 
tive Societies Act and the Rules, Bye- 
laws and Regulations made thereunder. 
From the judgment it appears that, 
though a member is called a tenant in 
the bye-laws he has merely a right of 
occupation of that tenement allotted to 
him. It is also clear from Bye-law No. 
64 (which corresponds to what was bye- 
law No, 66 in Dr. Manohar’s case) that 
no member can occupy any tenement of 
the society unless he holds at least 5 
Shares. It is, therefore, clear that the 
right which the second defendant had to 
occupy flat No. 2 in the present case was 
not only not an interest in immoveable 
property, but the second defendant had 
no proprietary interest of any sort in 
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that flat Moreover, as the second defen- 
dent's right of occupation of the said flat 
was not capable of being sold so long as 
the second defendant himself continued 
to be the owner of the 280 shares in the 
Shri Hanuman Co-operative Housing So- 
ciety Ltd. which owned the building in 
which that flat was located, the second 
defendant's right in the said flat cannot 
be said to be "saleable" propertv within 
the terms of Section 60 of the Code of 
Civil Procedure and was, therefore, not 
property liable to attachment under the 
provisions of the section." 


14. The same principles would 
apply to the facts of the present case in 
view of the bye-laws which are already 
quoted. Section 31 of the Maharashtra 
Co-operative Societies Act, 1960, in terms 
lays down that the interest of the mem- 
ber in the share capital of the society or 
in the loan stock issued by a housing so- 
ciety, or in the funds raised by a society 
from its members by way of savings 
deposit, shall not be liable to attachment 
or sale under any decree or order of a 
Court for or in respect of any debt or 
liability incurred by the member. Even 
the Official Assignee under the Presi- 
dency Towns Insolvency Act, 1909, and 
the Receiver under the Provincial IJn- 
solvency Act, 1920, and any such person 
or authority under any corresponding 
law for the time being in force, are not 
entitled to have any claim on such share 
or interest. It seems that the policy 
underlying these provisions under the 
Co-operative Societies Act is not to bur- 
den a co-operative housing society with 
dwellers not wanted by the society and 
its members. A-co-operative housing so- 
ciety requires a harmonious interplay of 
human interests among members who 
come together to live together by build- 
ing and making houses by their mutual 
assistance or effort. No persons will be 
admitted to membership unless they are 
duly qualified under the bye-laws. The 
society has power to refuse membership 
even to persons who are qualified if 
there is sufficient cause. Under Section 23 
of the Maharashtra Co-operative  Socie- 
ties Act, the society is prohibited from 
refusing membership to duly qualified 
persons if there is no sufficient cause and 
an appeal is provided to the Registrar 
against such decision. This does not, how- 
ever, empower the court to interfere by 
its process of attachment and -sale with 
the internal autonomy, peace and har- 
mony of a Co-operative Housing Society 
by destroying the fundamental voluntary 
and mutual basis of the membership of a 
Co-operative Housing Society, in which, 
according to’ the policy of the co-opera- 
tive law, co-operative principles are 
paramount though monetary contribu- 
"ons from members are necessary. 
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15. In the result the order passed 
by the Judge of the City Civil Court of 
Bombay dated April 24, 1972, on the 
Chamber Summons of the judgment- 
debtor-appellant is set aside. The sum- 
mons is made absolute partly in terms of 
prayer (a) by directing that the attach- 
ment and sale of the flat referred to 
above in the Co-operative Housing  So- 
ciety being illegal are set aside. This, 
however, will not prevent the decree« 
holder from executing the decree in any 
other manner in accordance with law, 
The appeal is allowed. In the circumstan- 
ces of the case, there will be no order as 


to costs, 
Appeal allowed, 
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Rama Ningappa Joshilkar, Petitioner 
v. Kirtikumar  Parwatrao Desai and 
others, Opponents. 


Special Civil Appln. No. 368 of 1969, 
D/- 17-8-1972, for setting aside order of 
Maharashtra Revenue Tribunal at Poona, 
D/- 26-4-1968. 


(A) Bombay Tenancy and Agricultu- 
ral Lands Act (67 of 1948), S. 32-F (1-A) 
First Proviso (Inserted by Mah. Act 49 
of 1969) — What amounts to compliance 
with the requirement of notice? 


Where the tenant in possession has 
not given fresh intimation before 17-10- 
1971 but has been contending all along 
before all the tenancy authorities and in 
the present writ application that he 
wants to purchase the land it was held 
that it is a substantial compliance with 
the requirement of first proviso to Sec 
tion 32-F (1-A) regarding notice, 

(Para 3} 

(B) Bombay Tenancy and Agricultu- 
ral Lands Act (67 of 1948), S. 32-F (2) — 
Does the tenant become a deemed pur- 
chaser when landlord's application under 
Section 31 after he attained majority has 
been dismissed? Yes. 


Section 32-F does not expressly deal 
with the question as to what will happen 
if the landlord who attained majority ex- 
ercised his right under Section 31 and 
his application made under Section 31 
thereafter is dismissed. The words “so 
far as may be applicable” in Section 32-F 
(2) must necessarily exclude reference to 
1-4-1957 because that date could never 
apply to a case governed by Section 32-F 
dealing with minor landlord and tenant 
on tillers’ day. When the landlord's ap- 
plication under Section 31 is dismissed, 
the first proviso to Section 32 (1) applies 
to the ten: the tenant on whom the right to pur 
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chase is conferred under Section 32-F in 
view of provisions of sub-section (2) of 
Section 32-F. (Para 5) 

H. D. Gole, for Petitioner; S. G. Man- 
drekar (for No. 1) and A, G, Sabnis (for 
No. 2), for Opponents, 


ORDER :— The petitioner and res- 
pondents Nos. 2 and 3 in the above spe- 
cial civil application under Art. 227 of 
the Constitution of India are tenants of 
agricultural land bearing survey No. 66. 
measuring 2 acres 39 gunthas and asses- 
sed at Rs. 16.00 situate at village Hun- 
dalewadi in Taluka Chandgad, District 
Kolhapur. In an enquiry held under Sec- 
tion 32-G of the Bombay Tenancy and 
Agricultural Lands Act, 1948, the Addi- 
tional Mamlatdar and Agricultural Lands 
Tribunal, Chandgad, by his order dated 
November 30, 1963 declared that the sta- 
tutory sale in favour of the tenants had 
become ineffective inasmuch as the land 
in question belonged to a minor  land- 
lord-respondent No. 1 whose birth date is 
May 20. 1942 and who attained majority 
on May 20, 1960. The Agricultural Lands 
Tribunal held that as the tenants failed 
to give notice under Section 32-F (1A) 
within one year's period, the sale had 
become ineffective. 


2. The petitioner challenged the 
sald decision before the Prant Officer, 
Gadhinglaj Division, by way of an ap- 
peal contending that the landlord having 
made an application under Section 31, 
after he attained majority the tenant be- 
came automatically the statutory pur- 
chaser under Section 32. after the dis- 
missal of the application on August 16, 
1961, because under Section 32-F (2) the 
provisions of Sections 32 to 32-E and 
Sections 32-G to 32-R shall, so far as 
may be applicable, apply to such  pur- 
chase. The Prant Officer overruled this 
contention and dismissed the appeal of 
the tenant on February 20, 1967. The 
petitioner challenged the said decision 
before the Maharashtra Revenue Tribu- 
mal by filing a revision application. The 
revision application was also dismissed 
by the Revenue Tribunal on April 28, 
1968. The said decisions are challenged 
in the above petition. 


3. During the pendency of the 
petition, the Maharashtra Legislature 
enacted by Mah. Act 49 of 1969 a proviso 
to sub-sec. (1-À) of Section 32-F laying 
down that even though the tenant had 
not given intimation as required by sub- 
section (1A), if the tenant continued in 
possession of the land on the commence- 
ment of the amending Act which came 
into force on October 17, 1969, he could 
five intimation within a period of two 
years from the commencement of the Act 
ie. before 17th October, 1971. Mr. Gole 
is unable to show whether a fresh inti- 
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mation was given under this sub-section. 
However, it is now settled that if the ten- 
ant has been contending before all the 
tenancy authorities that he wants to 
purchase the land that is substantial 
compliance with this proviso. By filing 
appeal against the order passed by the 
Agricultural Lands Tribunal and revision 


application against the decision of the 
Deputy Collector and this special civil 
application, the tenant has given  suffi- 


cient notice to the landlord that he de- 
sires to purchase the land under Section 
32-F. For this reason alone the order 
passed by the three tenancy authorities 
deserves to be quashed and the proceed- 
ings remitted to the Agricultural Lands 
Tribunal for holding further enquiry 
under Section 32-G. 


4. However, Mr. Gole, the learn- 
ed counsel for the petitioner submitted 
that the view taken by the Revenue Tri- 
bunal with regard to the effect of the 
order passed on the landlord's  applica- 
tion under Section 31, is not in accord- 
ance with the law. The Revenue Tribu- 
nal has dealt with this point as follows: 


"It is contended on behalf of the ap- 
plicant that he had become the deemed 
purchaser of the suit land on 16-8-1961 
when the application filed by the land- 
lord was dismissed under Section 31. As 
against this, it is argued on behalf of the 
opponent that in order that the tenant 
may become the deemed purchaser on 
the postponed date three conditions are 
required to be fulfilled (1) the landlord 
must be major on 1-4-1957; (2) that he 
ought to have applied under Section 29 
read with Section 31; and (3) his applica- 
tion should have been rejected by the 
Tenaney Court. Thus even for a conside- 
ration of the postponed date the landlord 
must be major on 1-4-1957. But it can 
be seen in this case that the landlord was 
admittedly minor on 1-4-1957”. 


5. This finding of the Revenue 
Tribunal is challenged by Mr. Gole, rely- 
ing on the provisions of Section 32-F (2) 
which lay down that the provisions of 
Sections 32 to 32-E (both inclusive) and 
Sections 32-O to 32-R (both inclusive) 
shall, so far as may be applieable, apply 
to such purchase. Mr. Gole argues that 
the Revenue Tribunal ignored the words 
"so far as may be applicable" when it 
came to the conclusion that the landlord 
must be major on April 1, 1957. This sub- 
mission is eorrect and must be accepted. 
Although Section 32-F deals with the 
right of the tenant to purchase the land, 
after the period during which the land- 
lord is entitled to terminate the tenancy 
under Section 31, the section does nof 
expressly deal with the question as to 
what wil happen if the landlord who 
attained majority exercised his right 
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under Section 31 and the application 
made under Section 31 thereafter is dis- 
missed as in the present case. The effect 
f that dismissal must be considered hav- 
ing regard to the provisions of Section 32 
they are applicable. The 
words in "so far as applicable" must ne- 
cessarily exclude the reference to April 
1, 1957, because that could never apply 
to a case governed by Section 32-F deal- 
ing with minor, widow or disabled land- 











in holding that because the landlord was 
not a major on April 1, 1957. the tenants 
were not entitled to purchase under Sec- 
tion 32. The first proviso to sub-section 
(1) of Seetion 32 lays down that if an 
application made by the landlord under 
{Section 31 for obtaining possession of the 
land has been rejected by the Mamlatdar 
or by the Collector in appeal or in revi- 
sion by the Maharashtra Revenue  Tri- 
bunal under the provisions of this Act, 
the tenant shall be deemed to have pur- 
chased the land on the date on which the 
final order of rejection is passed, There 
is no reason why that proviso should not 
apply to a tenant on whom the right of 
purchase is conferred under Section 32-F 
in view of the provisions of sub-section 
(2) o£ Section 32-F. 


6. In the result, the petition must 
succeed. Rule made absolute. The order 
of the Revenue Tribunal dated Arpril 26, 
1968, the order of the Prant Officer, 
Gadhinglaj dated February 20, 1967 and 
the order of the Agricultural Lands Tri- 
bunai dated November 30, 1963 are all 
quashed and the case is remitted to the 
Tahsildar, Chandgad or any other  offi- 
cer competent to hold proceedings under 
Section 32-G, for holding an enquiry 
under Section 32-G for fixing the price 
of the land which is statutorily vested in 
the tenants under Section 32 who shall 
dispose it of in accordance with the law 
and in the light of the observations made 
hereinabove. In the circumstances of the 
case there will be no order as to costs. 


Petition allowed. 
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Keshav Vithal Mhatre, Petitioner v. 
Arvind Ranchhod Parekh and another, 
Opponents. 

Special SUAE Appln. No. 791 of 1969, 
D/- 27-7-1972 

Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 4, 61, 88 (1) 
(d), Proviso & 90 — Whether a lessee 
from tl the he Manager who remains in culti- 
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vating possession after the expiry of the 
term of the lease and even after the 
Management has come to end can claim, 
the status of a protected tenant under - 
Section 88 (1) (d) or a deemed tenant * 
under Section 4 or an annual tenant? ; 
(No). | 
A lease granted by the Manager: 
under S. 47 during the course of his- 
Management must come to an end with 
the termination of the management and 
the land must be restored by the State 
to the possession of the land-holder 
under S. 61. Even if the lessee remains 
in cultivating possession in contravention 
of S. 61, his possession is not lawful and 
he must be deemed to be a trespasser, | 
AIR 1964 Bom 1320, Distinguished, ` 
(Paras 2. 3) 
There could not be an annual tens 
ancy unless it was granted by the Mana- 
ger. Moreover, the provisions of S. 83 of 
the Bombay Revenue Code, 1875. which 
recognised irrespective of contract an 
annual tenancy, ceased to apply to agri- 
cultural tenancy in view of Section 90 
and Schedule II of the Bombay Tenancy 
and Agricultural Lands Act, 1948. 
(Para 4j 
D. M. Parulekar with B. M. Puran- 
dare, for Petitioner; K. A. Shah for N. A: 
Shah, for Opponent No. 1. 
ORDER:— The petitioner in the 
above Special Civil Application became 
the tenant of the lands in dispute under 
a lease for ten years granted by the 
Manager appointed under Section 65 of 
the Bombay Tenancy and Agricultural 
Lands Act, 1948, under a Kabulayat dat- 
ed October 12, 1953. On an application 
made by the landlord-respondent No, i 
on September 25, 1967, the management 
was terminated with effect from Decem- 
ber 28, 1967. The Deputy Collector fur- 
ther ordered the petitioner to deliver 
possession of the lands to the landlord 
under Section 61 of the Bombay Tenancy 
and Agricultural Lands Act, 1948. The 
said order was challenged by the tenant 
in a revision application, The Revenue 
Tribunal rejected the revision applica< 
tion on January 30. 1969 on the ground 
that once the management was terminat- 
ed, the petitioner could not claim tha 
status of a tenant under the contractual 
lease given by the Manager or under 
Section 4 of the Bombay Tenaney and 
Agricultural Lands Act, 


2. The said decisions are challeng- 
ed in the above petition. Mr. Parulekar, 
learned counsel for the petitioner sub- 
mitted, firstly, that the tenant was  pro- 
tected by the provisions of Section 88 (1) 
(d), proviso. There is no substance in this 
contention, because ít cannot be said 
that the lease granted by the Manager to 
the petitioner was subsisting on the data 
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the management came to an end within 
the meaning of proviso to Section 88 (1) 
(d) Section 47 of the Bombay Tenancy 
and Agricultural Lands Act gives to the 
Manager powers to lease only "during 
the management of the estate”. Section 
61 casts a duty on the Government “on 
termination of the management” to re- 
store possession of the land taken under 
management to the  land-holder. The 
manager cannot grant under Section 47 a 
lease lasting beyond the period of mana- 
gement, It would have been a different 
matter if Section 58 was applicable or if 
there was a lease or statutory tenancy 
subsisting before the management was 
taken under Section 65. Where the lease 
was granted during the management, the 
lease must come to an end with the ter- 
mination of management. The tenant con- 
tinues as a tenant only during the mana~ 
gement of the estate. Thereafter if he 
remains on the land, he is cultivating it 
only as a trespasser. The agent of the 
State like the Manager had no power to 
grant lease or permit any cultivation by 
anybody in violation of the mandatory 
statutory duty of the State under Seca 
tion 61 to restore the land to the holder 
‘on termination of management’. It must, 
therefore, be held that Section 88 (1) (d) 
cannot be invoked by the petitioner. In 
fact even his lease of ten years had ex- 
pired during the period of management. 
When the management ended there could 
not be any lawful lease or tenancy in his 
favour which could outlive the termina- 
tion of the management, 


3. The second ground urged by 
Mr. Parulekar in support of the petition 
fis that as the petitioner was allowed to 
continue the cultivation of the land after 
the ten years' period was over, it cannot 
be said that he was unlawfully cultivat- 
ing the land. He submits that the  peti- 
tioner’s cultivation was lawful as the 
State had not called upon him to deliver 
ipossession of the land and hence ‘the de- 
cision of the Supreme Court in Dahya 
Lala v. Rasul, 65 Bom LR 328 — (AIR 
1964 SC 1320), would assist the petitioner 
in claiming to be the deemed tenant 
under Section 4 of the Bombay Tenancy 
and Agricultural Lands Act. That section 
will apply only if it is established that 
the person claiming the status of deem- 
ed tenant is lawfully cultivating the land 
in the facts and circumstances and sub- 
fect to the exemptions mentioned in that 
section. As stated above, once the mana- 
gement comes to an end, he becomes a 
trespasser. Thereafter the duty of the 
State is to restore the land to the holder. 
The petitioner who claims the right from 
the manager appointed by the State, can- 
not get a right higher than what the 
State itself can create or convey. He 
must be deemed to be a trespasser, In 
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law he cannot be considered to be law- 
fully cultivating the land once the mana- 
gement comes to an end and the law 
required that the land should be restor- 
ed to the holder or his heir. Hence Sec 
tion 4 and the aforesaid decision of the 
Supreme Court are not attracted. His 
possession is not lawful as it is possession 
retained in contravention of Section 61, 


4. Lastly. Mr. Parulekar argued 
that after the tenancy granted by the 
manager came to an end, the petitioner 
must be considered to be an annual ten 








of contract an annual tenancy, ceased to 
apply to agricultural tenaney in view of 
Section 90 and Schedule II of the Bom- 
bay Tenancy and Agricultural Lands 
Act. 1948. The plea of annual tenancy is, 
therefore, wholly misconceived. Mr, 
Parulekar, however, submitted that th 
decision of Bhasme, J. D/~ 3-8-1971 in 
Special Civil Appln. No. 1769 of 1967 
(Bom) supports his argument. I find no- 
thing in the said judgment which helps 
the petitioner. In the first place, observa- 
tions which he relies upon with respect 
to interpretation of Section 88 (1) (d) are 
all obiter as Bhasme, J. himself pointed 
out that the point did not arise in the 
matter for determination The only ob- 
servation on which Mr, Parulekar relied 
upon was as follows: 


"In some eases there will be conflict 
between the former statutory tenants, 
and the contractual tenants who came 
on the land only during the period of the 
management. In the case of any such 
conflict, the former statutory tenants 
will have to be preferred to the contrac- 
tual tenants. In the absence of any such 
conflict, the contractual tenants inducted 
on the land by the managing authority 
and whose tenancy is subsisting on the 
date of the termination of the manage- 
ment will be entitled to the protection of 
the Tenancy Act. In the present case 
ihere is no such conílict but it is just to 
consider the point fully that I have ex- 
pressed my views." 


With respect, these observations were 
made on certain postulates and were 
guardedly made. They are applicable 
only where there was contractual ten- 
ancy subsisting on the date when the 
management ceased. That is possible, as 
stated above, only when the tenancy ex- 
isted before the management commenced 
or the lease was granted by the Manager 
in exercise of his powers under Section 
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58 of the Bombay Tenancy and Agricul- 
tural Lands Act. Such contractual  ten- 
ancy cannot subsist where the manager 
granted a lease in exercise of his sowers 
under Section 47 of the Bombay Ten- 
ancy and Agricultural Lands Act, as in 
the present case. s 
5. In the result, none of the 
grounds urged in support of the petition 
can be accepted. The petition fails. Rule 
discharged with costs. 
Rule discharged. 
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VAIDYA, J. 

Kishan Saluba, Petitioner v. Dharma- 
devi and another, Opponents. 

Special Civil Appln. No. 1811 of 1966, 
D/- 6-3-1972 to set aside order of Dist. 
J., Aurangabad, D/- 9-9-1966. 

Hyderabad Houses (Rent, Eviction 
and Lease) Control Act (20 of 1954), Sec- 
tion 15 (3) — Can a landlady occupying 
a house shared by her with somebody 
else as owner take benefit of . Section 15 
(3)? No. : 

Courts cannot rewrite the section by 
adding the word ‘exclusively’ in Section 
15 (3) (a) (i). Its plain meaning is that if 
the landlord is occupying a house owned 
by himself or jointly by himself and 
others, it is not open to him to make out 
a case that he was in need of other pre- 

ises. (Para 6) 

A. B. Naik for S. P. Kurdukar, for 
Petitioner; G. D. Deshpande and A. M. 
Dabir, for Opponent No. 1. 


ORDER:— The only point which 
arises in this special civil application di- 
rected against a decree for eviction pas- 
sed by the Rent Controller at Auranga- 
bad and confirmed in appeal by the Dis- 
trict Judge, Aurangabad, on September 
9, 1966, is whether the two authorities 
under the Hyderabad Houses (Rent, Evic- 
tion and Lease) Control Act, 1954, were 
right in holding that the respondent No. 
1 was entitled to apply for an order of 
eviction under Section 15 (3)  notwith- 
standing that she was occupying a resi- 
dential house in which she had a share 
along with her brother and sister. 


2. The subject-matter of dispute 
between the petitioner-tenant and  res- 
pondent No. 1 landlady, consists of the 
ground floor of a portion of a building 
bearing Municipal No. 1155 situate at 
Raja Bazar at Aurangabad, Respondent 
No. 1 Dharmadevi became the owner of 
.the said house under the Will executed 
by her father late Rai Chotelal Curious- 
ly, Rai Chotelal had not made any Will 
in respect of any other property and died 
on April 6, 1961, leaving behind him one 
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son and two daughters, one of whom was 
the respondent No. 1 

3. The respondent No. 1 filled an 
application before the Rent Controller 
under Section 15 (3) of the said Act, on 
the ground that she needed the said house 
for her residential purpose and also on 
the ground that the petitioner had used 
the premises for doing the business of oil 
extraction, though the house was given 
to him only for residential purposes. 


4. The application was resisted by 
the petitioner inter alia on the ground 
that he had not changed the use of the 
premises and that as the respondent No. 
1 was occupying a residential house own- 
ed by her father and after his death by 
herself and brother and sister, she could 
not make an application in view of the 


provisions of Section 15 (3) (a) of the 
said Act. 
5. On considering the evidence 


before him, the Rent Controller found in 
favour of the respondent No. 1 so far as 
the requirement of bona fide use of the 
residence is concerned. The issue with 
regard to the fact of the user was given 
up before him. The Rent Controller, 
therefore, passed the order of eviction on 
August 26, 1965. The petitioner carried 
an appeal against the said decision  be- 
fore the District Judge | at Aurangabad. 


' The appeal was dismissed by the District 


Judge, who agreed with the view taken 
by the Rent Controller, observing as 
follows: 


"The words ‘of his own’ show that 


` the house already in possession or occu- 


pation of the landlord must exclusively 
belong to him. It would not be enough 
for the application of this provision that 
the landlord has undivided or fractional! 
interest in the house with some other co- 
sharers. Admittedly, the respondent in 
this case is not alone entitled to the pro- 
perty left behind by Rai Chotelal but 
she would have only a fraction of an in- 
terest therein. A partition will have to be 
effected before she can claim any parti- 
cular house as being of her own, Conse< 
quently, it is difficult to accept the con- 
panon put forth on behalf of the appel- 
ant." 


6. The said findings of the Dis- 
triet Judge and the Rent Controller are 
challenged in the above petition on the 
ground that the same are patently illegal, 
as admittedly respondent No. 1 was occu- 
pying a residential house of her own 
in Aurangabad, within the meaning of 
Section 15 (3) (a) (i) of the said Act. This 
contention is valid. The learned District 
Judge and the Rent Controller could not 
re-write the section by adding the word 
‘exclusively’ in Section 15 (3) (a) (i) of 
the Act. The intention of the legislature 


.in making this provision was to confer a 
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right on the landlord. who bona fide 
needed the premises, to evict the tenant 
who was in occupation thereof. It would 
be unreasonable to hold that merely be- 
cause the landlady shared the house with 
somebody else as owner, though she 
occupied the house, she could further 
take the benefit of the provisions  con- 
tained in the Act for evicting a tenant. 
It is well settled that it is not for the 
Courts to question the wisdom of legis- 
lature and re-write and/or add a word 
where it did not exist. The section is, as 


it is, not at all ambiguous. Its plain mean- . 


‘ling is that if the landlord is occupying a 
house owned by himself or jointly by 
himself and others, it is not open to him 

-ito make out a case that he was in need 
of other premises. 


1. In the result, the petition suc- 
ceeds. The orders passed by the District 
Judge and the Rent Controller are quash- 
ed and the application filed by respon- 
dent .No. 1 for evicting the petitioner is 

ed with costs throughout. 
Petition allowed. 
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P. Narayana Pillai, Petitioner v. T. V. 
Rangarajan and another. Respondents. 

Mise. Petn. No. 543 of 1971. D/- 
23-7-1973. ^ 

Constitution of India, Article 226 — 
Laches — Petition filed in time — Appli- 
cation 1o amend petition allowed — In- 
ordinate delay and laches, on part of 
petitioner, to move the Court for admis- 
sion of amended petition — Writ jurisdic- 
tion of High Court not available. 

Where a writ petition was filed In 
time, application to amend petition was 
allowed, but petitioner took no action for 
21 months to amend petition and move 
Court for admission of petition. 


Held that the High Court while ex-: 


ereising its writ jurisdiction is-not bound, 
to give relief to the petitioner if his con- 
duct is such that by his negligence he has 
deprived himself of the remedy which he 
might otherwise have availed of AIR 
1970 SC 898, Rel on. (Paras 18, 21} 
. R. Baldota, for Petitioner; RL. 
Dalal, for Respondents. 
ORDER :— It is a matter of regret 
that this petition has to be dismissed in 
timine on the ground. of delay. 


2. The facts are somewhat pecu- 
Tar jn the sense that the petition was filed 
as early as the 26th August 1971 and the 
order impugned is dated the 4th of 


August 1971, so that it could never be 
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said that the petition was filed after any 
delay. But it is to be noticed that in this 
particular case the subsequent events ‘de- 
monstrate gross delav on the part of the 
petitioner, 

3. Some of the relevant dates may . 
be noticed. The petition was lodged on 
the 26th of August 1971. An ex parte 
application for admission of Writ Petition 


, was made by the petitioner on the 28th 


of August 1971, when the matter was 
placed before Chandrachud. J. and the 
petition was adiourned obviously on the 
request of. the petitioner to enable the 
petitioner to consider an amendment of 
the petition. I am told that the only 
amendment contemplated was as to whe- 
ther the Union of India or the then 
Chairman of the Atomic Energy Commis- 
Sion were to be impleaded as parties. 

4. Two days thereafter, that is to 
say. on the 30th of August 1971. the 
matter again was mentioned for amend- 
ment and admission when the following 
order was passed: 

"Leave to amend the petition in terms 
of the draft handed in and marked “X”. 
Petition stood over till 13th September 
1971 for admission.” 

However, on the 11th of September 
1971 i.e. two davs before the date fixed. 
the petition was again mentioned and on 
that dav the Court passed an order as 
follows :— 

"Petition to stand adjourned to 20th 
September 1971 from 13th September 1971 
as Mr. Menon for the petitioner is in- 
disposed.” 

5. It is significant that nothing 
appears to have been done thereafter by 
the petitioner or his advocate and it is 
not known whether the petition came 


-up for admission on the 20th of Septem- 


ber 1971 or never appeared: on Board. 
What is, however, undisputed is that the 
amendment for which leave had been 
granted on the 30th of August 1971 was 
never carried out. 

6. For 21 whole months the peti- 
ton lay in its docket in the Court and 

no action was taken by the petitioner to 
move the Court for acceptance of the 
petition. After this long period of 21 
months the matter was again mentioned 
on the 4th of July 1973 when an applica- 
tion was made to the Court by the peti- 
tioner for condonation of delav to carry 
‘out the amendment of the petition which 
had been permitted by the Court on 30th 
August 1971. 


7. Tt is to be noticed that the am- 
endment had already been allowed and 
it was only the carrying out of the am- 
endment fn respect of which condonation 
was sought, On the application of the 
advocate for the petitioner the delay to 
carry out the amendment was condoned, 
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It appears that the amendment was then 
carried out by making the Union of 
India a party respondent. 

8. On the 16th of July 1973 when 
the matter came up before me I ordered 
notice for admission to be issued return- 
able on 23rd July 1973. 


9. A somewhat interesting and in 
my opinion an important question hich 
now arises is whether the delav after 
lodging of the petition can be excluded 
from consideration by the Court for the 
purpose of admission of the petition, 

. 10. There is no affidavit or any 
satisfactory explanation forthcoming from 
the petitioner to show to the Court that 
this delay between September 1971 and 
July 1973 was unavoidable or that there 
were good reasons for which the Court 
may exercise its discretion of condoning 
the delay, 


11. Mr. Baldota who appears for 
the petitioner, has drawn mv attention 
to a judgment of Kantawala, J. (as he 
then was) in Misc. Petn. No. 476 of 1963. 
V. N. Bhambhure v, S. V. Lonkar. decided 
on 18-6-1965 (Bom), where, according to 
Mr. Baldota, a similar question arose and 
the Court did not accent the contention 
that the petitioner there was guilty of 
undue delay In presenting his petition. 


12. Now, the facts of that case 
show that the impugned order of termi- 
nation was passed on the 30th of Sep- 
tember 1963, but the petition was ad- 
mitted on the 25th of November 1964. 
The petition was lodged in the office of 
the Prothonptarv and Senior Master on 
the 28th of December 1963. It would a'so 
appear that Mody. J.. who issued the 
rule in that petition had directed notice 
to be given to the respondents and 
thereby had given an opportunity to the 
respondents to show cause why it should 
not be accepted and the observadon is 
made bv Kantawala, J.. that "the delay 
in fact was condoned by Mody. J. while 
admitting this petition and it will not be 
open to the respondents to take up the 
same plea before me." 


13. It is not clear from the judg- 
ment of Kantawala, J.. as to what was 
the date on which the Court ordered 
notice for admission to issue. and there 
is this further difference that although 
Mody. J.. had admitted the petition with- 
out anv reservation as to delay the 
ground of delay was being taken again 
at the hearing of the petition before 
Kantawala, J.. and this was held not 
open to the respondents. 

14. Kantawala, J., has 8lso made 
the following observations, which require 
to be set out:— 


"Mere delay in getting the  vetition 
after ft is lodged 


accepted or admitted 
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cannot be regarded as fatal or detrimental 
to the rights of the petitioner to move 
this Court under Article 226 of the Con- 
stitution. Further in view of the fact 
that this petition ean be disposed of on 
the statements made in the affidavits, I 
am not prepared to dismiss it merely on 
the ground of delay." 

15. It is obvious that when his 
Lordship was referring to the question of 
delay in getting the petition accepted or 
admitted, after it is lodged, the referenca 
is to the lapse of time over which the 
petitioner may have no control It will 
be obviouslv harsh in such circumstances 
to visit the consequences of such a delay 
on the petitioner. In the instant case 
the petitioner appears to have calmly 
abandoned or at any rate put into cold 
storage his remedy under Article 226 of 
the Constitution of India. There is no 
explanation from the petitioner as to 
what prevented him from setting the 
petition brought before the Court and an 
appropriate rule or order issued. 


16. In these circumstances, it cans 
not be said that the petitioner 1s” not 
guilty of gross delay in pursuing the re- 
N that was open to him in the first 
place 


17. Now this is not to suggest 
that in appropriate cases the Court can« 
not on good and sufficient cause being 
shown condone the delay (if anv) after 
the petition has been lodged. Serious ills 
ness or other incapacitv mav prevent a 
petitioner from moving the Court. There 
are scores of possible causes which may 
prevent a petitioner from moving the 
Court after the petition has been lodged 
and in each case the Court would have 
fo e the facts which caused the 

elay. 


18. The following observations of 
the Supreme Court in M/s. Tilokchand 
Motichand v. H. B. Munshi, AIR 1970 
SC 898. lend support to the view which 
I am taking that when the question of 
delav is being considered bv the Court. 
then it would not necessarilv be the de- 
lav before the filing or lodging of the 
writ petition but in the petitioner moving 
the Court in furtherance of his right to 
seek the remedy. This is what the 
Supreme Court said: 


“If then there is no period prescribed 
what is the standard for this Court to 
follow? I should say that almost expe- 
dition is the sine qua non for such claims. 
The party aggrieved must move the 
Court at the earliest possible time and 
explain satisfactorily all semblance ef 
delay ............ Where there is appearance 
of avoidable delay and this delay affects 
the merits of the claim. this Court will 
consider Et and in a proper case hold tha 
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19. in my view. it does not matter 
whether the petition has been formally 
lodged in the Court or not. If the peti- 
tioner seeks a remedy under the extra- 
ordinary jurisdiction of this High Court, 
then he must somehow move the Court 
and obtain such order as he may be en~ 
titled to do and not allow time to elapse 
whereby the rights of the respondents 
may be affected, 


20. (n fairness fo the petitioner. I 
may state that jt is possible to argue that 
the impugned order dated the 4th of 
August 1971 is assailable on the ground 
that the amount of pav or allowances for 
a period of one month in lieu of the 
period of notice was not tendered to the 
petitioner and that on this ground the 
order of termination of the  petitioner's 
Services may be shawn to be bad. Mr. 
Dalal, who appears for the respondents 
to show cause against the notice for ad- 
mission, however, states, on instructions 
from his clients, that as a matter of fact 
the amount of nay and allowances was 
tendered to the petitioner on the same 
day, but he declined to accept the same. 
All this the Court would have had to 
consider, 


21. 
the High Court while exercising 
writ jurisdiction is not bound. even 
though there may be some illega- 
lity or irregularity in the impugned 
order, to give relief to the petitioner if 
his conduct is such that bv his negligence 
he had deprived himself gf the remedy 
which he might otherwise have availed of. 
It is to be noticed that if the petition 
were now to be admitted and the peti- 
tioner were to succeed in obtaining re- 
instatement then the respondent would 
be called upon to bear the burden of de- 
lay by having to pay the petitioner back 
‘wages for 21 additional months, 


.22. Tn the case before me the 
petitioner has not only shown ‘no dilig- 
ence but at the time of moving the Court 
for acceptance of the petition has not 
chosen to explain bv affidavit or other- 
wise what prevented him from doing so. 
He has remained silent and must bear 
the consequences of his silence and in- 
action. 


23. The petition is rejected. There 
will be no order as to costs. 


Petition rejected. 


But it is also settled law that 
i 
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CHANDURKAR. J. 

The State of Maharashtra, Appellant 
v, Waman Lalji Pimple, Respondent. 

A. F. O. D. Nos. 89 and 129 of 1963, 
D/- 22-6-1973, against order of T. D. 
Patankar, Jt Civil J„ Sr. Divo, Akola, 
D/~ 4-5-1963. i 

Land Acquisition Act (1894), S. 23 — 
Date of market value — Government ac- 
quiring portion of land — Remaining 
portion purchased bv private parties at a 
higher price one and half vears after 
notification — Such purchase price is not 
an indication of price level at the date of 
notification. 


Acquisition of a portion of a survey 

bv Government for the purposes of a 
Milk Scheme results in several facilities 
being made available to that area and it 
Will consequentially enhance the value 
of the remaining portion of the survey. 
(Para 3) 

Thus if the remaining portion is pur- 
chased at a higher price one and a half 
years after the notification and with the 
full knowledge of the acauisition, the 
purchase price cannot be an indication of 
the price level at the time of the notifi- 


cation. (Para 3) 
In A. F. O. D. Nos. 89 and 129 of 
1963:— V. V. Naik, Hon. Asst. to Addl. 


Govt. Pleader. for Appellant S. N. 
Kherdekar, for Respondent. In, A.F. 
O. D. Nos. 129 and 89 of 1963:— S. N. 
Kherdekar, for Appellant, V. V. Naik, 
Hon. Asst. to Addl. Govt. Pleader., for 
Respondent. 


JUDGMENT :— 'These are two cross- 
appeals arising out of land  acauisition 
proceedings for acquisition of 4 acres 13 
gunthas of land out of survev No. 8 of 
Umarkhed. A notification under, S. 4 of the 
Land Acquisition Act was issued on 4-8- 
1961 and finally a notification under S. 6 
was issued on 8-9-1961 acquiring 4 acres 
13 gunthas of land out of survev No. 8 of 
mouza Umarkhed bv the Government 
for the purposes of a milk scheme. In 
proceedings for determination of com- 


` pensation the Land Acquisition Officer de- 


termined the compensation at Rs. 1.400/- 
per aere and coupled with compensation 
for compulsory acquisition of land, the 
total compensation awarded to the owner 
of the land was Rs. 6,963.25 P. The clai- 
mant-owner made a reference under 
Section 18 of the Land Acquisition Act 
and claimed compensation at Rs. 5.000/- 
per acre. This reference was dealt with 
bv the Joint Civil Judge, Senior Division, 
Akola. It appears that before the trial 
Court 8 documents were filed on behalf 
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of the claimant and two documents were 
filed on behalf of the Collector for prov- 
ing their respective cases. Out of the 8 
documents filed by the claimant two were 
agreements of sale with regard to. plots 
of land out of survey Nos. 38/I and 38/2. 
These were left out of consideration by 
the trial Court on the ground that they 
were only agreements of sale. Out of 
the remaining documents filed, it is not 
disputed that except Exhibits 25 and 36 
which were sale deeds, the other sale 
deeds were not formally proved at all 
The trial Court. however, considered 
Exs. 80 and 31 which were, the sale deeds 
filed on behalf of the Collector as a good. 
guide for determination of the compensa- 
tion payable to the claimant, These sale 
deeds evidenced two separate transactions, 
one in respect of 10 acres 38 gunthas out 
of survey Nos. 10 and 11 for Rupees 
30,000/- and the other also a transaction 
for the same extent of the land from the 
same two fields for Rs. 28,000/- These 
sale deeds were dated 1-2-1956 and 19-6- 
1956 respectively. The Court took’ the 
view that these transactions showed that 
the value of the land in the vicinity was 
more than Hs. 2.500/- per acre; but .tak- 
ing into account the fact that the land 
in dispute was not adiacent to the High- 
way and that some. improvements wi 
be necessary for the purposes of con- 
verting it into residential] area. the Court 
found that the proper value of the land 
would be Rs. 2.500/- per acre. The trial 
Court, therefore, nereased the total 
amount of compensation fo Rupees 
12,434.37 P. inclusive of Rs. 1,621.87 on 
account of, compensation ‘for compulsory 
acquisition. Interest at 6 per cent. per 
annum: was awarded from the date of 
taking possession till payment, 


2. Aggrieved by this enhance- 
ment of compensation, the State of 
Maharashtra has filed First Appeal No. 
89 of 1963. The claimant has also filed 
First Appeal No. 129 of 1963. as. accord- 
ing to him. the compensation determinéd 
was inadequate. Both these appeals have 
been heard together and will be disposed 
of by this common judgment, 


3. It is contended on behalf of the 
State that the trial Court had erred in 
enhancing the amount of compénsation 
while it is contended on behalf of the 
claimant that the trial Court had,under-~ 
estimated the market value of the land 
in dispute. Since both these contentions 
turn on the consideration of the same 
evidence it will be necessary to refer to 
the evidence. Now, it ‘is not open to the, 
State Government to say that not much 
reliable evidence having been adduced 
by the claimant, the documents Exs. 30 
and 31 filed on behalf of the Collector 
should be ignored and the amount as 

a 
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determined by the Land Acquisition Offis 
cer should be maintained. It is no doubt 
true that so far as the documents filed by 
the claimant are concerned, except Exhj« 
bits 25 and 36, none of the other docu», 
ments have been formally proved. None 
of the parties to the agreements of sale 
(Exhibits 26 and 44) have been examined, 
nor have any of the vendors or purchae 
sers in respect of the transactions of 


Sale in Exhibits 24. 27. 28 and 29 been 


examined. These documents-or transace 
tions cannot be said, therefore, to have 

en proved according to law, and these 
transactions will therefore, have to be 
left out of consideration. The only 
transactions which are proved are those 
evidenced by Exhibit 25 and Exhibit 36, 
Exhibit 25 evidences a transaction of 
sale of 5 acres of land from survey No. 17 
for Rs. 50.000/- on 21-5-1960. The land 
covered by this 
times superior to the land which is the 
subject-matter of acquisition. The land 
Tevenue of survey No. 8 is about Rs. 2 
an acre, while the land revenue of survey 
No. 17 is about Rs. 8 an acre. Thaf 
Shows that the quality of land of survey 
No. 17 is much superior to the 
quality of land in survey No. 8. But 
apart from that, there is evidence 


‘to show that survey No: 17 is about 


a mile away from survey No. . 8, 
and, therefore, the transaction in Ex. 25- 
cannot be of any assistance to the clai- 
mant. The other transaction is evidenced 
by Ex. 36. which is the sale of 3 acres of 
land for Rs. 12,000/- out of survey No. 8, 
It may be noted that this land has been 
purchased not by one person but by 14 
different persons taken together for the 
purposes of construction of houses. These 
persons claimed to have formed a so- 
clety, though it is not registered. 1t ap- 
pears that this transaction took place 
about a year and a half after the notifi- 
cation under Section 4 ;was already 
issued. Keshav (P. W. 2) who is one of 
the persons who has-purchased’ 3 acres 
from survey No. 8 has admitted that the 
purchasers knew of the land acquired 
for the milk scheme. It is obvious that 
after the acquisition of a part of survey 
No. 8 the value of the remaining land 
from that survey number has  appre- 
ciated. Acquisition by the Government 
is bound to result in several facilities 
such ‘aS approach roads and municipal 
services being made available to that 
area and there is every likelihood, there~ 
fore. of these acquisition proceedings en» 
hancing the value of that land, Rupees 
4,000/- per acre cannot, therefore, be 
taken to be the correct indication of the 
level: of prices at the time of the notifica- 
tion. On this material which is the only 
admissible material. placed ` before the 


transaction is many ` 
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Court by the claimant, it is impossible to 
hold that the claimant had succeeded in 
proving that the compensation awarded bv 
the Land Acquisition Officer was inade- 
quate. However. as his good fortune would 
have it. the documents filed on behalf 
of the State seem to help him to some 
extent The two transactions in Exs. 30 
and 31 show that about 22 acres of land 
were purchased for Rs. 58.000/-. Though 
the two transactions are separate, thev 
are put of the same land survev Nos. 10 
and 11. A look at those sale deeds show 
that those lands are purchased by the 
wife of the owner of survev No. 37. That 
owner had obviously some special value 
for the land in survey Nos. 10 and 11 be- 
cause that land is situated exactly op- 
posite to survey No. 37 with Akola 
Murtizapur road passing in between. An 
additional reason which explains the 
higher price of about Rs. 2.700/- per acre 
is that survey No. 10 is abutting on the 
main national highway from Nagpur to 
Akola. The situation of survey No. 8 is 
that it is a little awav from the national 
highway with survey Nos. 37 and 38 
horizontally intervening between survey 
No. 8 and the national highway. Survev 
No. 8 cannot, therefore, be said to 
exactly similarly situated as survey 
Nos. 10 and 11, 


4. It is, however. contended on 
behalf of the claimant that survev No. 8 
is surrounded by bungalows and it has a 
potentia] value as a residential site. 
There is. however, no evidence to that 
effect. ‘Though there are some bunga- 
lows on the western side of survey No. 13 
. which fs adiacent to survey No. 8, there 
is no evidence to show how the residen- 
tial locality is situated, and if the map 
alone js any indication. to the north for 
a lonz distance and to the east of survev 
No. 8 there does not appear to be any 
residentia] houses. It is alsa not correct 
to sav that survey No. 8 is abutting on 
the road because, as I have alreadv point- 
ed out above, survey No. 38 is situated 
to the south of survey No. 8 and survev 
No. 38 which also appears to be 
the subject-matter of acquisition is abut- 
tng on the national highway. Some ele- 
ment of arbitrariness is bound to be in- 
volved where, on the material as is dis- 
Closed in the present case. the value of 
the land which is the subject-matter of 
acquisition is to be determined. Taking 
into account the sales of lands from sur- 
vey Nos 10 and 11 and the obvious ad- 
vantage which those fields have over 
survey No. 8 and the special price which 
survey No. 38 must have had for those 
lands, it cannot be said that the deter- 
mination of the figure of Rs. 2.500/- per 
acre as the value of the land acauired 
from survey No. 8 is so unreasonable or 
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inadequate that there is anv compelling 
reason to interfere with that estimate. On 
the material produced by the Collector 
himself, this conclusion appears to be 
inescapable. There is thus no reason to 
interfere with the judgment of the lower 
Court, 


5. The result therefore, is that 
both the appeals stand dismissed. In this 
view of the matter, there wil be no 


Order as to costs. in any of the appeals. 
Appeals dismissed, 





AIR 1974 BOMBAY 101 (V 61 C 30) 
VIMADALAL, J. 
M/s. Ganeshila] Ramkumar and an- 


other. Appellants v. Jhangiram Lilaram, 
Respondent. 


A. F. O. 227 ot 1972. D/- 24-4-1973. 

Civi] P. C. (1908). Or. 30. Rr. 3 and 5 
and Order 5, Rule 21-A — Combined ef- 
fect of summons addressed to firm in 
firm name against which suit is brought 
— Service effected on a person in con- 
trol of business — No notice of the nature 
required by Rule 5 accompanied sumroons 
— Service ís not effective, 


If the rule under Rule 21-A of 
Order 5. Civil P. C. in regard to service 
of summons by rewistered post is to be 
applied to a case where a suit is brought 
against a firm in firm name, it should be 
80 applied as to comply with the special 
provisions of Order 30. Rules 3 and 5. 
service of summons addressed to firm in 
firm name is served on a person in con- 
trol of firm's business and no notice ad- 
dressed to particular person informing 
him whether he is served as a partner or 
as a person in control of business or in 
both characters is served as required by 
Rule 5 of Order 30. the service is not 
in accordance with law. AIR 1922 Cal 
390, Relied on. Notes under Order 81, 
Rule 3 (3) of the rules of Supreme Court 
in England in Supreme Court Practice 
1970 VoL 1, P. 1163. Ref. (Paras 2, 3, 4) 

P. L. Nain, for Appellant; Keshavdas 
Dalpatrai, for Respondent. 

JUDGMENT :— This is an appeal 
from an order of Principal Judge Rege 
of the Bombav Citv Civil Court fas ha 
then was) dated 28th February 1972 dix 
missing the first defendant’s motion for 


. setting aside an ex parte decree for 


Rupees 19.545.57. with interest, passed 
by him on the 6th of April 1971. The 
basic fact that must be borne in mind 
for the purpose of this appeal is that the 
present suit had been filed against the 
first defendant firm under its firm name 


in accordance with Order 30. Rule 1 of 
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the Code of Civil Procedure. In support 
ef the application to set aside the ex 
parte decree, Manoharlal Khandelwal & 
partner of the 1st defendant firm filed an 
allldavit in the lower Court in which the 
case that was made out, was that he did 
not know at all of the pendencw of the 
suit against him till the 5th of November 
1971 after which, on taking search of the 
record of the said suit. he found that the 
writ of summons had been forwarded 
for service through post and the ack- 
nowledgement jn respect thereof kad been 
signed bv one Ghanshvamdas on the 18th 
of December 1970. The Ist deiendant's 
case on the said application was that there 
. Was no man bearing that name in the 
employ of the Ist defendant firm and 
that the writ of summons had there- 
fore not been served on that firm 
and it could not defend the suit in the 
lower Court. In the affidavit in reply 
filed by the plaintiffs manager, it was 
stated that the said Manoharlal Khandel- 
wal] who was the senior partner of the 
1st defendant firm had a nephew named 
Ghanshyvamdas who. though he may not 
have been an emoloyee of the said firm, 
was at the material] time managing the 
business of the Ist defendant firm. It 
was further pointed out in the said affi- 
davit that the said Manoharlal had also 
another relative named  Ghanshvamdas 
who used to carrv on business at Calcutta 
but used to sit at the shop of the 1st de- 
fendant at Kanpur (with which the Court 
ig concerned in the present ease) when- 
ever he visited Kanpur. The plaintiff has 
als) filed another affidavit in reply which 
was of one Nakhatmal Uttamchand who 
appears to have been a broker acting for 
the plaintiff and who has stated in the 
Said affidavit that, on almost all his visits 
to 1st defendant's shop. he used to see 
and meet Ghanshvamdas. the nephew of 
the said Manoharlal attending to the 
business at the shop. The said Manohar- 
lal has filed an affidavit in reioinder of 
the Motion in which he has denied that 
anv person named Ghanshvamdas was 
managing the business of the ]st defen- 
dant firm. and has denied that his nephew 
Ghanshyamdas was looking after and 
managing the business of the ]st defen- 
dant firm at anv time. What is signifi- 
cant, however, is that in the said affi- 
davit in rejoinder. there is no denial of 
the fact that his nephew Ghanshvamdas 
had received the summons when it ar 
rived at the shop bv post. or that he had 
signed the postal acknowledgement in 
respect of the same, and indeed, the most 
Important fact js that the best per~ 
son to have made that statement viz, 
the said Ghanshvamdas himself. has not 
filed anv affidavit in support of the Ist 
defendant's case on the Motion. It is 
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also significant that there is no denial of 
the fact that Manoharlal's nephew Ghan- 
shyamdas was in the Ist defendant's shop 
on that particular dav viz. the 18th of 
December 1970. There is also no denial 
of the fact that the said Manoharlal had 
two relatives named Ghanshvamdas. The 
question as to whether Manoharlal’s 
nephew Ghanshyamdas was in manage- 
ment of the business of the Ist defendant 
firm and had received the summons, and 
signed a postal acknowledgement in res< 
pect thereof on the 18th of December 1970 
was the only point argued before tha 
learned Principal Judge at the hearing 
of the Motion in the lower Court. and in 
mv Opinion, the affidavits discussed by 
me above show that. as far as that point 
is concerned, the 1st defendants have 
failed to make out the case on which they 
relied in support of the application in the 
lower Court. Those affidavits do show 
that Manoharlal had a nephew named 
Ghanshyamdas who used to attend to the 
business of the shop and had attended it 
on the 18th December 1970. and recelved 
the summons and signed the postal ac- 
knowledgement in respect thereof. The 
application to set aside an ex parte de-' 
cree was therefore rightly rejected by 
the learned Principal Judge, 


2. In the course of the hearing of 
the appeal before me a new point was, 
however, sought to be urged bv Mr. Nain 
who appeared on behalf of the Ist defen- 
dant firm, and that was that, eyen ac« 
cepting all the facts set out by the plain- 
tiff, there is in law no proper service in 
compliance with Order 30. Rules 3 and 5 
of the Code of Civi] Procedure which, if 
the service is bv registered post, must be 
read with Order 5, Rule 21-A of that 
Code. Though that point was not urged 
in the lower court. I have allowed Mr. 
Nain to urge the same befcre me, be- 
cause jt is a pure point of law on which 
he desired to make submissions which 
were based on the assumption that the 
plaintiff's own facts were true. The first 
proposition of Mr. Nain was that if the 
Rule in regard to service by registered 
post which is to be found in Order 5 
Rule 21-A of the Civil Procedure Code is 
to be applied to a case where the guit is 
brought against the firm in its firm 
name, it should be so applied as to com- 
ply with the provisions of Order 30 Rules 
3 and 5 of the same Code. In support 
of that proposition, Mr. Nain relied on 
the decision of Single Judge of the Cal- 
cutta High Court in the case of Hariiban< 
das Gordhandas v. Bhagwandas Parsram. 
AIR 1922 Cal 390. In the said case, an 
application was made to set aside an ex 
parte decree passed in a suit against a 


firm in its firm name. The summons was 
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Sent bv registered post and a letter was 
also sent by registered post to the defen- 
dent firm which, however, was not ad- 
dressed to any particular person alleged 
tó be a partner or to have control of the 
business. It was held by Rankin, J. that 
the service was not “strictly correct" and 
he, therefore, set aside the ex parte de- 
cree. In doing so. the learned Judge ob- 
served (at page 391) in regard to the 
Rule permitting service by registered 
. [post, "It does seem to me that if that rule 
is going to be applied to a case where 
the suit is brought against a partnership 
firm in its firm name, it is necessary that 
it should be so applied as to comply, at 
all events. with the substance of O. 30. 
Rule 3 — that is to say. in such a case 
the registered letter should be addressed 
to some particular person alleged to be a 
partner or to have control and it should 
be served bv registered post upon such 
a person”. I agree with the view taken 
by Rankin, J. in the said case as, in my 
opinion, the specia] provisions in regard 
to service of summons on a firm against 
which a suit is filed in the firm name 
which are contained in Order 30 of the 
Code of Civil Procedure must prevail 
over the genera] provisions of the Code 
of Civil Procedure in regard to service 
by registered post or, at any rate. the 
latter must be read so as to harmonise 
with those special provisions. 


3. Order 30. Rule 3 of the Civil 
Procedure Code provides that where 
persons are sued as partners in the name 
of their firm, the summons shall be 
served either. (a) upon anv one or more 
of the partners. or (b) at the principal 
place of business of the firm upon any 
person having. at the time of service, con- 
trol or management of the business at 


that place. Order 30, Rule 5 then pro- . 


ceeds to lay down that where a summons 
is served in the manner provided by 
Rule 3 of that Order. the person on whom 
it is served must be informed by a notice 
in writing "given at the time of service" 

whether he is served as a partner. or as 
a person having the control or manage- 
ment of the business of the firm. or in 
both characters and. in default of such 
notice, the person served shall be deem- 
ed to be served as a partner. Order 5, 
Rule 21-A provides that the Court may, 
in addition to or in substitution of any 


other mode of service. cause the sum- 


mons to be served by registered post. 
and that an acknowledgement purport- 
ing to be signed by the defendant "shall 
be deemed bv the Court issuing the 
summons to be prima facie proof of ser- 
vice," A combined reading 
three provisions of the Civil Procedure 
Code shows that. in the case of suit filed 
against firm in its frm name, (1) the 
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Summons must be addressed to the firm 
in the firm name in which it is sued|- 
under Order 30, Rule 1 of the Civil Pro- 
cedure Code; (2) the summons must be 
Sent by registered post, prepaid for ac- 
knowledgement. (3) the summons should 
be accompanied by a.notice in writing 
addressed to a particular person inform- 
ing him whether he is served as a part- 
ner. or as a person in control or manage- 
ment of the business, or in both charac- 
ters. This is apparent from the fact that 
Such a notice is required by Order 30, 
Rule 5 to be given "at the time of such 
Service", If service is effected on a 
partner, he mav be served with the writ 
of summons with or without notice, for 
if served without notice, he is deemed 
_to have been served as a partner by rea~ 
Son of the provisions of Order 30. Rule 5. 
TE, however, a person in control of the 
business is sought to be served, the re- 
quisite notice under Order 30, Rule 5, 
headed in the title of the suit, must ac- 
company the writ of summons. (vide 
Notes under Order 81. Rule 3 (3) of the 
Rules of the Supreme Court in Eng- 
land in the Supreme Court Practice; 
1970, VoL 1, p. 1163): and (4) the sum- 
mons and the notice must be enclosed 
in an envelope addressed to the parti- 
cular person who is sought to be served, 
either as a partner, or a person in the 
control or management of the business 
of the firm, or in both capacities, for, 
otherwise, it would be impossible to 
predicate who would receive it and 
Sign the postal acknowledgement which, 
under Order 5, Rule 21-A is to be deem- 
ed to be prima facie proof of service. 
Moreover. from the languase of Cls. (a) 
and (b) of Rule 3 of Order 30 which re- 
quire service "upon" one of the part- 
ners, or "upon" a person in the control 
or management of the business. it is 
clear that the service contemplated by 
the said Rule cannot be involuntary. 


4. I have called for the record 
of the case and examined it. and it 
shows that the summons in the present 
ease was addressed to the first defen- 
dant firm in its firm name. A reference 
to the Affidavit of Service however 
shows that the envelope was also ad- 
dressed to the firm in the firm name, 
and was not addressed to the said 
Ghanshyamdas so as to complv with 
Order 30. Rule 3 of the Civil Procedure 
Code. Moreover. it is an admitted posi» 
tion that no notice of the nature re- 
quired by Order 30. Rule 5 of the Civil 
Procedure Code accompanied that sum« 
mons. The said Ghanshvamdas, who 
signed the postal acknowledgement was 
admittedly not a partner of the firm. If 
service fs effected on the person in con- 
irol of the business and no ona 


104 Bom. [Pr. 1] 


served as provided by Order 30. Rule 5, 
the service js not effective (Vide Notes 
under Order 81. Rule 3 (3) of the Rules 
of the Supreme Court in England in the 
Supreme Court Practice, 1970. Vol. I. 
p. 1163). I must therefore, hold that 
service of the summons has not been ef- 
fected on the first defendant firm in the 
present case in accordance with law and 
the ex parte decree passed by the learned 
Principal Judge on the 6th of Apri] 1971 
must be set aside. ` 


5. Order 9, Rule 13 of the Civil 
Procedure Code. however. empowers the 
Court to put the defendant who succeeds 
in an application to set aside an ex parte 
decree upon terms, and I think this is a 
proper case in which that power should 
be exercised by me. since the ]st defen- 

ant firm are succeeding in this appeal 

On a technical plea though I have not the 
least doubt that, having regard to 
fact that the summons was served upon 
the said Ghanshyamdas who was a 
nephew of Manoharlal the 1st defen- 
dants firm must have known of ihe pen- 
dency of the suit. I therefore pass the 
following order:— 


On the 1st defendant firm depositing 
fn the trial Court a sum of Rs. 10.000/- 
on or before the 25th of June 1973. this 
appeal] will stand allowed and the ex 
parte decree passed by the learned 
Principal Judge on the 6th of April 1971 
will be set aside. In the event. however, 
of the lst defendant firm failing to make 
the said deposit within the time fixed 
by me, this appeal will stand dismissed 
and the order of dismissal of tha Notice 
of Motion passed bv the learned Princi- 
pal Judge on the 28th of February 1972 
will stand confirmed. In either case, 
- the appellants must pay the respondent’s 
costs of the appeal in this Court, as well 
as of the Motion in the lower Court. 
Appeal allowed on terms. 
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Bhuiangrao Ganpati, Applicant v. 
Sheshrao Raiaram, Opponent. 

Civil Revn. Application No. 431 of 
W971, D/- 11-4-1973. against order of 
Dist. J.. at Parbhani. D/- 10-9-1970. 

Specific Relief Act (1963). Section 28 
«~ Decree expressly providing for dis- 
missal of suit in case of non-payment 
within the time fixed — Court’s power 
‘to grant extension of time — (X-Ref:— 
Civil P. C. (1908), S. 148). 

A decree which provides taat the 
guit js to stand dismissed if payment is 
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the. 


A.LR.. 
not made within the time fixed, is a self 
Operative final decree. Provisions of S. 28 
of Specific Relief Act do not apply to 
such a decree. Failure on the part of 
the partv to carry out the terms of the 
decree automatically results in dismissal 
of suit. The Court becomes functus 
officio and has no power to grant an ex- 
tension of the time fixed bv the decree. 
Decision in C. A. No. 3964 of 1958 dated 
19-8-1959 (Bom) and AIR 1961 SC 882. 
Rel on. (1970) 72 Bom LR 835. Not fol- 
lowed. ." (Para 3) 

D. Y. Lovekar. for Applicant: M. P, 
Kanade, for Opponent. 

.ORDER:— This is an application to 
revise an order passed by the learned 
District Judge, Parbhani, reversing the 
Order of Mr. S. Y. Gambhir, Civil Judge 
(J. D.) Sailu. dated the 30th of August 
1969 refusing to grant extension of time 
under a decree for specific performance 
on the ground that the Court had no 
power to do so. It is not necessary for 
the purpose of this application to state 
the facts prior to the decree. Suffice it 
to sav that. on the 30th of March 1968. 
a conditional decree for specific perform- 
ance was passed in favour of the present 
respondent which was in the following 
terms :— : 

"Defendant shall execute a sale deed 
in respect of the suit land in favour of 
the plaintiff. The plaintiff shall deposit 
in Court the costs for the execution and 
the registration of the sale deed within 
one month from this date. In case the 
plaintiff fails to deposit the costs as 
aforesaid, the suit shall stand dismissed. 
On his depositing the costs in Court. de- 
fendant shall execute the sale deed and 
get it registered. In case of failure of 
the defendant so to do. plaintiff should 
be entitled to get the sale deed executed 
and registered in execution of the decree 
through Court." 


It is an admitted position that the plain- 
tiff (present respondent) failed to make 
the deposit in respect of the costs of ex- 
ecution and registration of thé sale deed 
within the time fixed bv the said decree, 
and on the 6th of September 1968. he 
filed an application praving for condona- 
tion of delay in depositing the said costs 
within the time fixed by the decree, on 
the ground that after the date of the de- 
cree he had been ill and there was no 
other person available to him to make 
the deposit on his behalf. It may be 
mentioned that, on the same day, the 
plaintiff also filed an execution applica- 
tion requesting the Court to direct the 
defendant to execute the necessary sale 
deed in terms of the decree. Both the 
applications were opposed by the defen- 
dant present petitioner who contended 
that, in view of non-compliance with the 
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terms of the decree, the suit automati- 
cally stood dismissed at the end of one 
month from the date of that decree and 
the Court had no iurisdiction to condone 
the delay. or to extend time. as applied 
for. The learned trial Judge upheld that 
contention of the defendant and reiect- 
ed the application for extension of time. 
As a necessary corollary. he also dismiss- 
ed the execution application. On  ap- 
peal to the District Court, the learned 
District Judge. relving on the decision of 
a single Judge of this Court in the case 
of Babulal v. Jagannath. (1970) 72 Bom 
LR 835. held that in view of the provi- 
sions of Section 28 (1) of the Specific Re- 
lief Act. 1963, the decree was not a final 
decree and the Court had jurisdiction to 
grant extension of time. He, therefore 
remitted the proceedings back to the trial 
Court for the disposal of that applica- 
tion on merits. It is against that order 
that the original defendant has approach- 
ed this Court in revision. 


.2. | Under Section 28 of the Specific 
Relief Act, 1963. at the time of passing 
& decree for specific performance of a 
contract for the sale of immovable pro- 
perty, the Court has undoubtedly the 
power to direct payment bv the pur- 
chaser of the price or other sum bv a 
fixed date. The said section, however. 
proceeds to lav down that. in such a case. 
if the purchaser fails to pav the amount 
within the time fixed bv the decree for 
&pecifie performance, the vendor could 
apply in the same suit to have the con- 
tract rescinded and. on such application. 
the Court mav order rescission of that 
contract and proceed to give consequen- 
tial directions for the restoration of any 
benefits received thereunder. 


3. In the case of Babula] v. Jagan- 
nath cited by me earlier which was re- 
lied upon by the lower appellate Court. 
the facts were, no doubt identical with 
the facts of the present case. Relving 
upon the language of Section 28 (1) mv 
brother Bhole held (at p. 837) that the 
terms of the said section itself clearly 
contemplated that the Court had the 
power to grant an extension of time. He 
&lso referred to certain other decisions 
In which the same view had been taken. 
I agree with the view taken bv mv bro- 
ther Bhole in the said case that in a con- 
ditional decree for specific performance 
of the nature contemplated bv Sec. 28 (1) 
of the Specific Relief Act. 1963. the Court 
would have the power to grant an ex- 
tension of the time for payment fixed 
under that decree. In mv opinion, how- 
ever, the decree in the present case is 
not a decree under Section 28 (1) of the 
Specific Relief Act. 1963, in so far as it is 
a self-operative final decree which pro- 
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vides in express terms that if the pay-~{ 
ment is not made within the time fixed. 
the suit is to stand dismissed In the 
case of such a decree, it is impossible to 
apply the provisions of Section 28 of the 
Specific Relief Act, 1963. which. for in- 
stance, provide for a subsequent applica- 
tion for the rescission of the contract it- 
self, and for certain consequential orders. 
It is true that in Babulal's case which 
was decided bv my brother Bhole also, 
the decree was in the same form as in 
the present case but. I am afraid. there 
can be no question of mv being bound 
bv authority in the matter of the proper 
construction of the decree before me. In 
any event, there is an unreported deci- 
Sion of a Division Bench of this Court 
by which I would be bound. a fortiori. 
in which alSo the decree was in precisely 
the same form as in the present case. in 
so far as it provided that the plaintiffs in 
the said case were to deposit in the trial 
Court within one month of the receipt of 
the papers of the appeal a certain sum. 
and further provided that in case the 
plaintiffs failed to make that deposit 
within the time prescribed the said suit 
Was to stand dismissed with costs. A 
Division Bench of this Court consisting 
of S. T. Desai and Datar., JJ.. bv their 
unreported judgment dated 19th August 
1959 held in the said case (Civil Appli- 
cation No. 3964 of 1958) that the failure 
on the part of the plaintiffs to carry out 
the terms of the decree had automatical- 
lv resulted in the disposal of the suit 
and the Court had become functus officio 
and had no power to grant an extension 
of the time fixed bv the decree. It is 
true that in a subsequent case the 
Supreme Court has in the case of Mahanth 
Ram v. Ganga Das, AIR 196] SC 882 
taken the view that Section 148 of the 


Code of Civi] Procedure empowers the 
Court to deal with events that might 
arise subsequent to an order, for the 


purpose of enlarging time for payment 
even though it had been peremptorily 
fixed, but in that connection the Supreme 
Court observed as follows (para 5):— 


"Such procedural orders, though per- 
emptory (conditional decrees apart) are. 
in essence, in terrorem. so that dilatory 
litigants might nut themselves in order 
and avoid delav. They do not. however. 
completely estop a Court from taking 
note of events and circumstances which 
happen within the time fixed." 


It is, therefore, quite clear that whilst 
laving down. in effect. that Section 148 
must be liberallv construed. the Supreme 
Court has excluded from its ambit con- 
ditional decrees like the one in the pre- 
sent case. The unreported decision of 
S. T. Desai and Datar. J.. referred to by 
me above is perfectly in consonance with 
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the view taken bv the Supreme Court in 
Mahanth Ram Das’ ease just cited bv me 
and is, therefore, still good law. In that 
View of the matter, this Revision Appli- 
cation succeeds and the Rule must be 
made absolute with costs. The order 
passed by the learned District Judge is 
set aside and that of the Civil Judge re- 
Stored. and the anplication for extension 
of time made by the plaintiff (Ex. 4) 
Stands rejected and dismissed. 

Revision allowed. 
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Ganapati Gopal Patil and others, Ap- 
plicants v. Shankar Rama Patil and 
others, Opponents. 

Civi] Revn. Appin. No, 728 of 1971, 
D/- 64-1973, against order of B. 


B. 
Panse, Asst. J., Kolhapur, D/- 20-9-1971. 


. Hindu Law — Suit for partition of 
joint family property — Death of one of 
plaintiff-appellant — Appeal pending — 
Whether appeal abates — (X-Ref :— Civil 
P. C. (1908), O. 41, R- 4). 

In a suit for partition of joirt Hindu 
family property each member of every 
branch is not a necessary party. Where 
all the members of a branch sue for 
partition of their share against another 
branch and the plaintiffs do not claim 
partition inter se and where one plain- 
tiff appellant dies during pendency of 
appeal the appeal does not abate even 
partially with respect to the deceased 
appellant, even if his legal rerresenta- 
tives are not brought on record within 
limitation. he being not a necessary party 
and the Court can grant a decree under 
O. 41. R. 4 of the C. P. C. in favour of all 
the appellants if it was so minded. AIR 
1962 SC 89 & AIR 1966 SC 1427 & AIR 
1972 SC 1181. Relied on; (1900) ILR 27 
Bom 284. Followed. (Paras 3,4) 


N. D. Hombalkar. for Applicants; 
K. J. Abhyankar, for Opponents. 


ORDER :— This Civil Revision Ap- 
plication raises an interesting point of 
law as to whether an appeal in a suit for 
partition of joint Hindu familv property 
abates bv reason of the death of one of 
the appellants, pending the appeal The 
gerealogical tree of the family is to be 
found in the order of the learned Assis- 
tant Judge under revision. and the posi- 
tion as it emerges from it is that the three 
plaintiffs who are the sons of Rama 
would. between them, be entitled to a 
half-share ‘and the first three defendants 
wh» are the sons of Gopal would between 
themselves. be entitled to the remaining 
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half share in the joint familv property, 
It may be mentioned that defendants Nos. 
4 to 17 were ioined as formal parties, as 
being co-sharers in some of the suit pros 
perties, The three plaintiffs filed this 
Suit as a suit for partition of the proper- 
ties of the joint Hindu familv claiming 
that, on such partition, they were  en- 
titled to a half share therein. The trial 
Court dismissed the suit on 20th April 
1967. holding that there had already been 
a partition between the plaintiffs and 
defendants Nos. 1, 2 and 3 in the vear 
1947. The plaintiffs filed an appeal from 
that decision being Civil Appeal No. 201 
of 1967. in the District Court at Kolha- 
pur on the 4th of June 1967. It appears 
that within a few days thereafter i e. on 
the 18th of June 1967 the second plain- 
tiff Dinkar died and his legal representa- 
tives were not brought on the record of 
the appeal After certain infructuous 
proceedings to withdraw the appeal and 
the suit with liberty to file a fresh suif 
to which it is unnecessary to refer for 
the purpose of the present revision ap- 
plication, the present petitioners (defen- 
dants Nos. 1. 2 and 3) filed an application 
on the 17th of September 1971 in the 
said appeal] praving that, in view of tha 
fact that legal representatives of the said 
Dinkar had not been brought on the re- 
cord in time, the whole appeal had 
abated. and that the issue of abatemenf 
of the whole appeal should be tried ag 
a preliminary issue therein. "The Assis- 
tant Judge, Kolhapur, bv his order dated 
20th September 1971 held that the ap- 
peal had not abated $n its entirety ofr 
even partially as in his opinion plaintiffs 
Nos. 1 and 3 in whom the right to sue 
survived were competent ta represent the 
interest of the said Dinkar and to prose- 
cute the appeal. It is from that order 
of the etna Assistant Judge that de- 
fendants Nos. 2 and 3 have applied to 
Court in Revision. 


2. In the leading case of the 
State of Puniab v. Nathuram. AIR 1962 
SC 89. the Supreme Court has laid down 
(para. 6) three tests for the purpose of 
determining the question whether an 
appeal between the appellants and the 
respondents, other than the deceased res- 
pondent, could be said to be properly 
constituted or to have all necessarv parm 
ties before the Court. Those tests were, 
(a) whether the success of the appeal 
might lead to conflicting decisions. (b) 
whether the appellant could not have 
brought an action for the necessary re- 
lief against the surviving respondents 
alone: and (c) whether the decree against 
the surviving respondents would be ine 
effective and incapable of execution in 
the event of the appeal succeeding. In 
two later decisions in the cases of Srl 
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Chand v. Jagdish Parshad, AIR 1966 SC 
1427 (para. 7) and Ramagra P. Gupta v. 
Murli Prasad, AIR 1972 SC 1181 (para 16) 
it has been clarified that the tests. laid 
down in Nathuram's case cited above are 
not cumulative tests, and if any one of 
them is satisfied, the Court mav. having 
regard to all the circumstances, hold that 
the appeal had abated in its entirety. 


3. To a suit for partition of pro- 
erties of a joint Hindu family, it is not 
necessary to make all members of each 
branch of the joint family parties to the 
suit, but it is sufficient if the heads of 
all branches are impleaded in the suit 
(vide Mulla’s Hindu Law. 13th Edn. 
p. 386). In the present suit, the deceased 
Dinkar was, therefore, not a necessary 
party and Shankar as the head of Rama's 
branch could have filed this suit as a 
partition suit. In this connection, it is 
important to bear in mind that in the suit, 
as framed, the plaintiffs have not claimed 
partition, inter se, but have only claimed 
partition of the half share of tbeir 
branch in the joint family property. 
Bearing in mind the nature of this suit, 
it would follow that the appeal filed in 
the District Court in the present case 
ean be continued by’ plaintiffs Nos. i 
and 3. who are appellants Nos. 1 and 3 
In that appeal and they would effective- 
ly represent Rama's branch in that ap- 
peal. It could not, therefore, be said 
that plaintiffs Nos. 1 and 3 could not 
have brought this suit as, a suit for parti- 
tion of the ioint familv properties. nor 
could it be said that the deceased Dinkar 
would be a necessary party to such a 
. Suit, that being the second of the three 

tests laid down by the Supreme Court 
ín Nathuram's case, AIR 1962 SC 89. 
The success of the appeal cannot lead to 
any conflicting decisions, or to a decree 
which would be ineffective or incapable 
of execution those being the remaining 
two tests laid down in that case. 


4. T am fortified in this view by 
an old decision of a Division Bench of 
this Court in the case of Chintaman v. 
Gangabai (1900) ILR 27 Bom 284 in 
which the same conclusion was arrived 
at on the basis of Section 544 of the Code 
of Civi] Proeedure, 1882, which corres- 
ponded to O. 41. R. 4 of the present Code 
of Civil Procedure, 1908, O. 41. R. 4 pro- 
vides that where there are more plaintiffs 
or defendants than one, end the decree 
appealed from proceeds on any ground 
common to all the plaintiffs or to all the 
defendants, any one of the plaintiffs or 
defendants can appeal from the whole 
decree and, thereupon, the appellate 
Court can reverse or vary the decree in 
favour of all the plaintiffs or defen- 
dants, as the case may be. The facts in 
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Chintaman's ease were similar to the 
facts of the present case. In that case, 
the suit was a suit for partition in which 
the trial Court had passed a decree in 
favour of the plaintiffs and two of the 
defendants who had denied the plaintiff's 
right and claimed the property as their 
own, filed a joint appeal Pending the 
appeal one of them died and her re- 
presentatives were not brought on the 
record. The surviving appellant. how- 
ever, vroceeded with the appeal and the 
lower appellate Court reversed the de- 
cree passed by the trial Court and dis- 
missed the plaintiffs’ suit. The plaintiffs 
filed a second appeal to the High Court 
and contended that the lower appellate 
Court ought not to have heard the appeal 
inasmuch as it had abated, or that at all 
events, the Court had no power to re~ 
verse the lower Court’s decree So far as 
it related to the deceased appellant. The 
High Court held that, since the two de- 
fendants had appealed on grounds com- 
mon to both of them, the lower Court 
had the power to hear the appeal and 
to deal with the whole suit under the 
provisions of Section 544 of the Civil 
Procedure Code, 1882. The view taken 
by the Division Bench in . Chintaman’s 
case is binding upon me and I respect- 
fully agree with the same. Applying the 
Jaw as laid down in the said case to the 
present case, it must be held that, even 
if the appeal has abated as far as the de- 
ceased Dinkar was concerned, the lower 
appellate Court had the right under 
Ofder 41, Rule 4 of the Code of Civil 
Procedure to reverse or vary the decree 
fn favour of all the appellants, if it was 
so minded. The order sought to be re- 
vised can. therefore, be sustained on the 
basis of Order 41, Rule 4 also. 


| D In the result this Revision 
Petition fails and must be dismissed, and 

the Rule discharged. with costs. 
i Revision dismissed, 


or 
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Tanhabai Jaivanta lag. Appellant v. 
Dhondiram Pandurang llag and others, 
Respondents. 


A. F. A. D. No. 1184 of 1966. D/- 
30-1-1973, against order of V. R. Talasi- 
kar, Dist J.. Ahmednagar in Civil Appeal 
No. 495 of 1964. 

(A) Co-sharers — Rights fn respect 
of a common well — Co-sharer also own- 
ing other adjoining land — Can he use 
the well water to irrigate: those lands 
Yes with restriction. ] 


LQ/LQ/F235/73/SVM. 
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There cannot be a hard and fast 
rule which would regulate the rights of 
. eo-sharers $n respect of a common well. 
A restriction, consistent with the rights 
of the co-sharers against each other. is 
necessary. Therefore, a person who ac- 
quires a share in a portion of the land 
and a share in the well can irrizate the 
portion of land so acquired or anv other 
land owned by him to the extent of the 
land acquired. Case Jaw discussed. 
d (Para 11) 
(B) Civil P. C. (1908), O. 22, R. 2.— 
Death of defendant No. 1 pending appeal 
— Can decree in his favour not he con- 
firmed if appeal is not liable to be dis- 
missed on grounds of abatement? 


All the defendants together had 1/3 
Share in the suit well. As they belonged 
to a Hindu family it was presumed that 
they belonged to a joint family. . There 
was nothing on record to show that there 
Was any partition or severance of status 
in the joint family. After the death. of 
Defendant No. 1 the'estate was effective- 
ly represented by the other members of 
the family. Therefore. after the death 
of Defendant No. 1.the appeal against 
the other defendants did not abate. 

(Pera 14) 

N. D. Hombalkar, for Appellant; 
B. P. Apte, for K. J. Abhyankar, for Res- 
pondents Nos. 2 to 5. 


‘JUDGMENT :— This is plaintiffs se- 
cond appeal directed against the appel- 
late decree passed by the learned Dis- 
trict Judge, Ahmednagar in proceedings 
arising out of Civil Suit No. 134 of 1962. 
The appellant had filed a suit for de- 
claration and injunction in respect of 
her right to take water of the well situate 
fn Survey No.:246/3. According to the 
appellant she had 3/4 share in the well 
standing in survey No, 246/3. She had 


installed -an engine at the well for. im. 


rigating the lands in her possession., While 
she was exercising her right to take 
water to the extent of her share on 28th 
November 1962 the defendants offered 
obstruction. Hence she filed the suit for 
declaration of her share and for perma~ 
nent injunction to ensure peaceful en- 
joyment of her right to take water from 
the well The appellant owns lands 
survey Nos. 246/T. 244/1 and 245/1B. Ac- 
cording to the appellant she could frri- 


gate all or anv of these lands which were. 


of her ownership, 


2. The suif was resisted by the 
defendants. who are co-sharers having a 
share in the well. “Defendant No. 1 by 
his written statement at Exhibit 14 re- 
sisted the plaintiffs suit on certain 
grounds, According to the defendant the 
‘suit well was in survey No. 246/3 and not 
in survey No. 246/2. But this conten- 
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tion is without significance as the plaine 
tiff had subsequently amended the plaint 


. by effecting an appropriate correction. Ac+ 


eording to the defendant the plaintiff had 
got only 2/3rd share in the well Survey 
No. 246/2 exclusively belongs to  defen- 
dant No. 1. The use of the water is re» 
stricted to survey No. 246/1. "Therefore 
the plaintiff cannot take the well water 
to the other two suit lands. There are 
some other minor contentions raised by 
the defendants but for the disposal of 
this second appeal they are not relevanf, 
The other defendants. who are also co» 
sharers along with defendant No. 1 by 
passing a purshis Exhibit 16. adopted the 
oe statement filed by defendant 
o. ) 


3. The learned Civil Judge fram- 
ed the relevant issues consistent with 
the pleadings of the parties. The parties 
led no oral evidence and they passed a 
joint purshis to that effect at Exhibit 23, 
In other words both the plaintiff and de= 
fendants have relied only on the docu= 
ments on record. The learned trial 
Judge came to the conclusion that the 
plaintiff had 3/4 share in the well stand» 


‘ing in survey No. 246/3. She was en- 


titled to take water of the well to her 
other lands bearing survey Nos. 244/L 
and 245/1B. Accordingly the learned 
Judge decreed the plaintiffs suit for de- . 
claration and permanent injunction to 
the extent of 3/4th share in the well. 


4. The decree was challenged in 
appeal by the defendants. The learned 


. appellate Judge after consideration of 


the contentions of the parties eame to 
the conclusion that the plaintiff had 2/3rd 
share jn the well but she had a right to 
take water from the suit well to the ex~ 
tent of her 2/3rd share to survey No, 
246/1 only. She could draw the water 
with the help of an engine after turns 
were fixed provided she did not draw 
water from the well in excess of her 
right.- In the result the learned District 
Judge allowed the appeal and suitably 
modified the decree of the trial Court. 


5. Mr. Hombalkar, who appears - 
for the appellant-plaintiff, has challeng- 
ed the legality of the decree mainly on 
the ground that the plaintiffs user of 
the well water cannot be restricted only 
to her land bearing survey No. 246/i 
According to Mr. Hombalkar the appel- 
late Court has committed an error of 
law while construing the relevant’ docu= 
ments which impose no restriction on the 
right of the plaintiff regarding the use 
of the well water. For appreciating this 
contention a few more facts will have to 
be stated. These facts are not disputed 
by either party. Survey No. 246/1 is of 
the ownership of the plaintiff. Survey . 
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No. 246/2 belongs to the defendants. The 
wel] is situate in survey No. 246/3. It 
appears that the original survev No. 246 
measured 9 acres and 39 gunthas. Under 
Sale-deed Exhibit 25 dated 6th January 
: 4913, the original owner Bala Bapuji 
Hundekari sold the land bearing survey 
No. 246 to Anjanabaj Vithoba Kakad. 
The gale-deed shows that the vendor 
sold to the vendee another land also Le. 
survey No. 245. Anjanabai had pur- 
chased the whole of survev No. 246 with 
a well in it and also the other land. On 
27th July 1917 she executed a sale-deed 
Exhibit 24 in favour of the plaintiff's 
husband in respect of 3 acres and 38 
gunthas in survev No. 245 and 4 acres 
and 37 gunthas out of survey No. 246. 
The recitals of the sale-deed show that 
the vendor had sold half the share in 
the well to the plaintiff. In other words. 
the vendor roughly sold half the share 
in survey No. 246 along with one half 
share in the suit well It is not clear 
how the defendants came to acquire 
survey No. 246/2 measuring 2 acres and 
17 gunthas. The learned appellate Judge 
after consideration of the recitals of 
deed, the extracts of record of rights and 
contents of the decrees in the earlier 
litigation hag recorded a finding that the 
well is situate in survey No. 246/3. The 
learned appellate Judge has not record- 
ed a clear-cut finding about the extent 
of the acreage of survey No. 246/3. But 
the plaint allegation that survey No. 
246/3 measures 7 gunthas is not serious- 
ly disputed by the defendants. The 
learned Judge has found. after conside~ 
ration of the above material, that the 
plaintiff had proved her title to the suit 
well to the extent of 2/3rd share and not 
3/4 share. Mr. Hombalkar for the ap 
pellant has not challenged this finding 
before me. The only dispute which will 
survive for consideration is whether the 
plaintiff had the right to irrigate her 
other two lands apart from survey 
No, 246. 


6. Mr. Hombalkar in support of 
his ease that the plaintiff had the right 
io use the water of the well in such 
manner as she liked has stronglv relied 
upon a decision of the Madras High Court 
reported in AIR 1962 Mad 498. (Ram- 
chandra Gounder v. Venkatachala) Mr. 
Apte on behalf of the respondents relies 
on the ratio of another decision of the 
Madras High Court reported in AIR 1951 
Mad 459. (Naniappa Goundan v. Peria 
Ramaswamy} and also a decision of 
Vaidya, J.. in Second Appeal No. 934 of 
1965 decided on 10-10-1972 (Bom). Tt 
will be necessary to consider these deci- 
sions before I make up mv mind about 
the merits of this case. 
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7. In AIR 1951 Mad 459 the dis- 
pute was about the user of the water of 
a well comprised in a certain survey 
number. The plaintiff had asked for an 
injunction restraining the defendant from 
taking water from the well in survey 
No. 309 to their field in survev No. 287. 
As a result of a partition dated 9-2-1927 
between the predecessors-in-title of the 
plaintiff and the defendants it was agreed 
that the water of the well should be ena 
joyed in equal shares by the parties, 

e party was to draw water from the 
southern side of the well and the other 
from the northern side. The well and 
the survey number were divided into two 
Parts and the division in the case of the 
well was notional as there was no physl- 
cal division of the water of the well 
Relying on this arrangement, the learned 
Judge found that the well was intended 
for the use of survev No. 309 and it. was 
intimately connected with the ownership 
of that property. The learned Judge 
Satyanarayana Rao. J., made the follow- 
ing observations which would indicate 
the ratio of the decision :— 


_ "The arrangement is restricted, in my 

opinion by the partition deed to the 
taking of the water to S. No. 309 as they 
were doing all along till the date of the 
partition. The rights in the well cannot 
be considered to be dissociated from the 
land to which the well was attached, 
The rights of the parties to the water in 
the well have to be measured and are 
co-extensive with the rights to irrigate 
the respective sharers in S. No. 309. They 
cannot be permitted to increase the user 
end any diversion of the water of the 
well for irrigating lands other than S. No. 
309 would be an infringement of the 
right of the party bv the other.” 
While relying on this decision Mr. Apte 
for the respondents also sought some 
support from the earlier decision of the 
Madras High Court in AIR 1929 Mad 25. 
Venkatarama Sastri v. Venkatanarasavya. 
The learned Judge Satyanaravana, J. had 
followed the principle enunciated in the 
abovementioned earlier decision. 


8. In AIR 1929 Mad 25 the Divi- 
sion Bench was considering a somewhat 
similar point which arose in a second 
appeal, Several co-sharers of an agraha- 
Tam were entitled to the water of a tank 
in the same proportion which thev owned 
land in the agraharam. It is not possible 
to understand the precise expression 
“agraharam”. But it appears that the 
reference was to an estate or extent of 
land. It was customary from time im- 
memoria to use the water of the tank 
for cultivating certain area of land des< 
cribed as ‘the wet ayacut under the tank’, 
The water of the tank was not even suffl- 
cient for the wet avacut. One of the co- 
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sharers used the water of the tank to 
convert some of his drv land into wet 
land, and thereby caused damage to the 
other co-sharers. The other co-sharers 
sued for injunction as well as damages. 
The Division Bench heid that from time 
immemoria] there was an implied agree- 
ment that the water of the tank was to 
be used for the wet ayacut only. From 
the fact that the water was owned pro- 
portionately to the land it does no: follow 
that the ownership of the water was in- 
dependent of the ownership of the land. 
The use of water for land other than the 
wet avacut was alleged. The plaintiffs 


co-sharers were awarded damages and 
their suit for iniunction was decreed 
against the defendant. 

9. Mr. Hombalkar submits that 


the correct position in law is properly 
stated in a recent decision of the Madras 
High Court reported in AIR 1962 Mad 
498. Anantanarayanan. J.. who decided 
the second appeal. considered the earlier 
decisions of the Madras High Court in- 
cluding the two cases mentioned above. 
The dispute was again about the use of 
water of a well bv the several co-sharers. 
The learned Judge has distinguished the 
decision of the Madras High Court in 
AIR 1951 Mad 459 on the ground that 
there was no document or agreement 
providing for the division of the land and 
the shares in the well. How the original 
lands were divided between the members 
of the original family or later on alie- 
nated was Jost in obscurity. Plaintiff had 
half share in the well The learned 
Judge, therefore. came to the conclusion 
that it was not possible to come to the 
conclusion that the defendant could take 
the well water only to irrigate a parti- 
cular survey number. Jt appears that 
the defendant had also one half share in 
the well. It was held that the defen- 
dant could take water from the well only 
consistent with the equal right of the 
plaintiff so that the defendant could not 
in env event take water to irrigate a 
total extent exceeding the share of the 
plaintiff. The learned Judge also refer- 
red to a different catena of decisions re- 
latine to a distinct principle which. ac- 
cording to the learned Judge. apolied to 
the common enjoyment of a common pro- 
perty by co-owners. He held that each 
co-owner would be entitled to a reason- 
able user in respect of the common 
enjoyment of a common provertv. His 
following observations would sum up his 
conclusion in that case: 

“These authorities make it clear 
that the principle of restriction of the 
user to particular properties alone. can 
only be applied where the history of the 
property owned in common shows that 
the user was so determined from the 
very inception. Where this principle is 
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inapplicable on the facts, the true ap- 
plicable principle is that, as between co- 
owners, each is entitled to enjoy the faci- 
lity of the common property without de- 
triment to the enjoyment of the other, 
and so long as the propertv. itself suffers 
no injury. weakening or loss.” 

10. Mr. Apte has drawn mv at- 
tention to the relevant observations of 
Vaidya. J., in Second Appeal No. 934 of 
1965. decided on 10-10-1972 (Bom) The 
learned Judge has referred to the above- 
mentioned decisions while considering 
the plaintiffs case that they had 1/3 share 
in the suit well and that they had an un- 
restricted right to take water from that 
wel. Mr. Apte rightly relies on the 
concluding observations of Vaidya, J., 
which are to the following effect: 


"It is thus clear that a co-sharer 
cannot ask for more water than he used 
to take from a common well without the 
consent of the other co-sharers. It is 
also clear that where the use of the 
water is restricted in respect of certain 
lands and the well is linked to the land, 
a co-sharer cannot claim water for any 
other land." 


In mv opinion in such cases there cannot 
be a hard and fast rule, which would re- 
gulate the rights of co-sharers in respect 
Of a common well As the facts of tha 
various decisions mentioned above show, 
there cannot be one rule applicable to 
each and every such case. If it is a matter 
Of agreement between the parties, then 
certainly that agreement must be ad- 
hered to. When there is immemorial 
user and sort of customary right is 
established. then also the Courts will 
have to give due importance to such im- 
memorial user while deciding the  con- 
flicting claims of the co- -sharers to the 
common well In mv opinion the facts 
of the present case pose a somewhat dii- 
ferent problem. 

11. I have already referred to tha 
two sale-deeds Exhibits 25 and 24 while 
mentioning the undisputed facts. The 
learned Appellate Judge, relying on the 
recitals of Exhibit 24. has held that there 
is a specific condition jn the sale-deed that 
half share in the well was sold to the 
plaintiff's husband and not 3/4 share. 
But that must be only about the extent 
of the vendee's share in the well at that 
time. As a result of subsequent acquisi- 
tion, the plaintiffs share was increased 
to 2/3rds. But relving on these words 
the learned Judge finds that onlv a por- 
tion of survey No. 246 was sold along 
with the right to take water from the 
well. In such a case the vendee cannot 
divert the use of the water to any other 
land contrarv to the terms of the sale- 
deed. Mr. Apte is not in a position to 
rely on anv particular words in the sale- 
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deed, which would spell out such restric- 
tion on the user of the well water. His 
only submission is that the whole land 
survey No. 246 vested in one owner once 
upon a time. The owner must be using 
the well water for irrigating the original 
Survey number. Persons who acquired a 
share in a portion of the land and a share 
in the well must accordingly use . the 
water for that land only. In the absence 
Of any express terms in the sale-deed or 
other evidence of immemorial user. I 
do not find it possible to hold that the 
co-sharer's right should be restricted, in 
any manner so long as the co-sharer does 
not exceed the enjoyment of his share 
fn the common well In the present case 
the plaintiff owns about 7 acres and 12 
.Eunthas from survey No. 246. Defen- 
dants’ Jand survey No. 246/2 measures 2 
acres and 17 gunthas. The well is situate 
in the land Survey No. 246/3 measuring 
about 7 gunthas. If the relative acreage 
is considered, then the defendants can 
irrigate some more acreage by drawing 
water from the well to the extent of 
their 1/3 share. It would be unreasonable 
to compel the defendants to restrict the 
use of the well water to the extent of 
1/3 share only to a small acreage like 2 
acres and 17 gunthas. The plaintiff has 
a larger acreage in survey No. 246. There 
is no reason why the plaintiff should be 
compelled to use the water of the com- 
mon well onlv for irrigating her portion 
of the land in survey No. 246. But in my 
opinion consistent with the rights of the 
co-sharers against each other some restric- 
tion must be imposed on the right of 
the plaintiff while taking water from the 
common well. The plaintiff has right to 
take water from the well to the extent of 
2/3 share for irrigating anv of her lands 
provided the acreage irrigated does not 
exceed 7 acres and 12 gunthas. It mav be 
that the plaintiff wants to irrigate 7 acres 
and 12 gunthas from survey No. 246 or 
she mav irrigate her other lands provid- 
ed the area so irrigated does not exceed 
7 acres and 12 gunthas. In the same wav 
the defendants would be entitled to draw 
water from the well to the extent of 1/3 
share for irrigating their portion of 
survey No. 246 or anv other land pro- 
vided the area irrigated does not exceed 
2 acres and 17 gunthas. In mv opinion 
such a restriction is necessary for pro- 
tecting or safeguarding the rights of one 
co-sharer against the other. 


12. Mr. Apte on behalf of the res- 
pondent raised a preliminary objection 
that the appeal abates as a whole and. 
therefore, the merits of the plaintiff's 
case against the other surviving defen- 
dants cannot be considered. 


13. It appears that during the 
pendency of this appeal defendant No. ii 


Vaiioba v. Vasant 


Bom. 11% 


died. Plaintiff had not taken any action 
for bringing the heirs of defendant No. 1 
On record. Mr. Apte, therefore, submit- 
ted that this was a suit against several 
co-sharers. 'The decree in favour of De- 
fendant No. 1 cannot be confirmed un- 
less the appeal is dismissed on the 
ground of abatement. Otherwise there 
will be conflicting decrees one in favour 
of the plaintiff and the other in favour 
of ma legal representatives of defendant 
oO, r] 


.14. Tt appears that defendants 1 
to 4 belong to the same family as they 
are the sons of Pandurang Ilag. Defen- 
dant No. 5 is a stranger. All these de- 
fendants together have 1/3 share in the 
suit well As the parties, ie. the defen- 
dants 1 to 4 belong to a Hindu family, 
there is a presumption that it is a joint 

y. There is nothing on the record 
to show that there was any partition or 
Severance of status in this family. Even 
after the death of defendant No. 1 the 
estate is effectively represented by the 
other members of the joint family. It, 
therefore, follows that after the death 
of defendant No. 1 the appeal against the 
other defendants did not abate. There 
ls no substance in the objection raised 
by Mr. Apte. 


15. In the result the appeal fs eI- : 
Towed. The decrees passed by the lower 
appellate Court and the trial Court are 
both set aside. A decree for declaration 
of the plaintiffs right and for permanent 
Injunction restraining the defendants 
from interfering with her right of taking 
water from the suit well will be drawn 
up consistent with the findings made by 
me above. There will be no order as to 


costs throughout. 
Appeal allowed, 
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Vaiioba Shamrao. Appellant v. Vasant 
Abaji, Respondent. 

A. F. A. D. No. 291 of 1965, D/- 
22-9-1972, against order of W. K. Almel- 
kar, Asst. J.. Osmanabad at Latur in Civil 
Appeal No. 247 of 1963. 


Hindu Law — Adoption — Hindu 
dying leaving behind son or grandson and 
power to widow to adopt — Son or grand- 
son predeceasing the widow — Can the 
widow thereafter exercise her power to 
adopt ? 


The foundation of the doctrine of 
adoption is the duty which a Hindu owes 
to his ancestors to continue the line and 
solemnisation of the necessarv rites. De- 
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volution of property is a secondarv con- 
sideration. 

Where ‘A’ dies leaving behind a 
widow with a power to adopt and a son 
Or a grandson A’s duty to, continue the 
line is passed to the son or the grandson 
and the widow’s power to adopt is not 
extinguished forever but only remains 
in abeyance. But if the son or the 
grandson dies before the widow without 
leaving behind anvbodv to continue the 
line the power of A's widow gets revived 
and adoption by her thereafter is valid. 
AIR 1933 PC 155 and AIR 1935 PC 95 
and AIR 1944 Bom 195, Foll; AIR 1955 
SC 206. Dist. . 

Editorial Note :— The adoption in 
this case had taken place before the 
Hindu Adoptions and Maintenance Act, 
(1956) was passed. Hence principles of 
old Hindu Law were applied. 

(Paras 13, 14, 15) 

S. P. Kurdukar, for Appellant: K. H. 
Kulkarni, for Respondent. 


JUDGMENT :— An interesting ques- 
tion regarding the vexed controversy 
about the limits of a Hindu widow’s 
power to adopt is involved in this case. 
Respondent minor plaintiff, Vasant Abaii 
filed on October 10, 1961. through his 
guardian a suit against the defendant, 
who is the appellant in the above second 
appeal. for a declaration that the said 
plaintiff is the owner of the suit proper- 
ties and for possession thereof with 
mesne profits. 'The plaintiff claimed to 
have been adopted by Gunabai the widow 
Of Abaii on November 7, 1953. 


2. The defendant resisted the suit 
denying the factum and the validity of 
the adoption He challenged the  vali- 
dity of the adoption on the ground thaf 
Gunabai’s power to adopt had come to 
an end. as Abaii, her husband had left 
behind a son Tulsiram, who had two sons 
.Bhaurao and Rajaram. and all of them 
died leaving behind Muktabaj the widow 
of Rajaram. In other words, although 
on the date of the adoption. the sons and 
grandsons were dead. the power of Guna- 
bai which had come to an end was con- 
tended to have been . extinguished for 
ever, 


3. The defendant's contentions 
were overruled bv the Civil Judge, Auza, 
On September 26. 1963 and a decree was 
passed in favour of the plaintiff. That 
decree was confirmed in appeal by the 
Assistant Judge, Osmanabad, on Novem- 
ber 30, 1964. The two Courts below held 
that Bhaurao and Rajaram. sons of Tulsi- 
ram having predeceased him and Tulsi- 
ram himself having died in 1947 and 
Rajaram’s widow Muktabai having re- 
married in 1948, Gunabai could validly 
adopt the plaintiff. The said concurrent 
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findings are challenged in the above se- . 
cond appeal 

4. Civil Application No. 2265 of 
1972 is filed bv the appellant for leave 
to produce additional evidence in the 
form of extracts of death register relat- 
ing to Raiaram and Tulsiram. issued by 
the Tahsildar's Office, Latur. The said 
extracts do show that Raiaram died on 
13-7-1356 F and Tulsiram died on 4-6- 
1356 F. This application was filed in this 
Court on September 15, 1972. 7 years 
after the above appeal was filed. The 
extracts appear to have been taken on 
September 13, 1972. The reason given 
for non-production of these extracts in 
the lower Courts is that the Police Patil 
of the village. who had maintained the 
Register of Deaths, was murdred imme- 
diately after the Police Action and when 
the defendant asked the son of that 
Police Patil. the son could not give any 
information. This is hardlv a reason for 
non-production of the extracts which 
could have been easily obtained from the 
Tehsildar’s Office. In any event, I do 
not find anv reason to admit the addi- 
tional evidence at this stase when Mr. 
Kulkarni, learned Counsel for the res- 
pondent-plaintiff, says that he was served 
with the copies only on September 20. 
1972. Such conduct on the part of the 
parties cannot be encouraged bv condon- 
ing unnecessary delay and creating fur- 
ther delay. particularly in this case, aS 
the defendant appears to be in posses- 
sion of the property. Civil Application 
No. 2265 of 1972 is. therefore, reiected 
and the additional] evidence sought to be 
produced by the appellant must be. there- 

re, ignored. 


5. ^ Even assuming for a moment 
that this additional evidence falsifies the 
findings recorded by the two Courts that 
Rajaram predeceased Tulsiram. I do not 
think that it would be sufficient to set 
aside the decrees passed against the ap- 
pellant by the two Courts below. The 
main point in this case is whether on 
November 7, 1953. when the adoption of 
the plaintiff took place, Gunabai, the 
Widow of Abaii had power to adopt him. 


. 6. On behalf of the defendant, it 
was contended both in this Court and in 
the lower Court that in view of the deci- 
sion of the Supreme Court in Gurunath 
v. Kamalabai, AIR 1955 SC 206. Guna- 
bai could not adopt Vasant as' she had a 
son and grandson and grandson’s widow 
notwithstanding the death of the son and 
grandson before the adoption and  re- 
marriage of the widow of Rajaram, 
Muktabai in 1948. It is true that after 
reviewing the various decisions dealing 
with the limits of widow's power to adopt, 
the Supreme Court laid down in the 
above case that it was too late in the day 
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to say that there are no limitations of 
any kind on the widow's power to adopt 
excepting those that limit the power of 
her husband to adopt. In other words 
the Supreme Court laid down that she 
could not adopt in the presence of a son. 
grandson or great-grandson and further 
this limitation though not founded on the 
Shastras was a well established limita- 
tion and was not repugnant to Hindu law. 
But it is also well established that every 
case is an authority as to what it decides 
and every proposition made in the case 
cannot be logically extended without anv 
regard for other well established princi- 
ples. 


T. In that particular case. Guru- 
nath, the plaintiff, claimed that he was 
adopted in 1943 by Gangabai iunior 
widow of one Krishtarao, who died in 
1890 leaving him surviving two widows, 
Radhabai and Gangabai and a son Dat- 
tatraya. Dattatraya died in 1913 leaving 
him surviving a widow Sundarbai and a 
son Jagannath. Sunderbai died shortly 
after Dattatraya while Jagannath died in 
the year 1914. After an interval of about 
30 years since his death. it was alleged 
that Gangabai who survived both her 
Son and grandson, adopted. the plaintiff. 
Gurunath filed a suit on March 15. 1944, 
8s the adopted son of Krishtarao for pos- 
session of the suit properties. The de- 
fendants who were the sons and grand- 
sons of the first cousin of Krishtarao con- 
tended that the adoption of Gurunath 
was invalid as Ganzabai's power to adopt 
Was extinguished, when Dattatraya died 
in 1913, leaving behind him a widow 
Sunderabai and a son Jagannath who 
could continue the family line. The 
trial Judge upheld the defendants’ con- 
tention and dismissed the plaintiffs suit 
though the factum of adoption was held 
proved. This Court upheld that decision. 
The plaintiff thereafter appealed to the 
Supreme Court. The Supreme Court up- 
held the view of the High Court that 
Gangabai’s power to adopt came to an 
end at the time when her son died leav- 
ing a son and a widow to continue the 
family line. 

8. That decision was held in- 
applicable to this case by the appellate 
Court, because the two Courts found 


that Tulsiram died after Bhaurao and. 


Rajaram. That is a finding of fact based 
on appreciation of evidence which will 
be binding on the parties in second ap- 
peal. It is that finding which the appel- 
lant seeks to challenge by producing ad- 
ditional evidence in the form of extracts 
showing that Tulsiram predeceased Raja- 
ram. But even assuming that Rajaram 
died subsequent to Tulsiram. in mv iudg- 
ment, Gurunath's case is inapplicable to 
the facts of the case. because Rajaram 
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did not leave behind a son and a widow 
to continue the line as in Gurunath’s 
case, 

9. It is to be noted that even 
Gurunath’s case is founded on the ear- 
lier decision of the Privy Counci] in 
Amarendra Mansingh v, Sanathan Singh. 
AIR 1933 PC 155 or 60 Ind App 242. In 
fact, the Supreme Court has. with res- 
pect, reiterated the law as stated bv the 
Privy Counci] in Amarendra's case. 

10. In Amarendra’s case. a Hindu 
governed by the Banaras school was sur- 
vived by an infant son and a widow to 
whom he had given authoritv to adopt in 
the event of the son dving. The son 
succeeded to his fathers imnartible 
Zamindari but died unmarried at the age 
of 20 years and 6 months. Bv a custom 
of the family which excluded females 
from inheritance the estate did not gn to 
his mother but became vested in a dis- 
tant collateral. A week after the son's 
death she made an adoption. It was 
held that the adoption was valid and it 
divested the estate vested by inheritance 
in the collateral. All the previous deci- 
Sions were reviewed in this case bv Sir 
George Lowndes who delivered the iudg- 
ment of the Court observine as follows: 

"In their Lordships’ opinion. it is 
clear that the foundation of the Brahmi- 
nical doctrine of adoption is the dutv 
Which every Hindu owes to his ancestors 
to provide for the continuance of the 
line and the solemnization of the neces- 
sary rites. And it mav well he that if 
this dutv has been passed on to a new 
generation, capable itself nf the continu- 
ance, the father’s duty has been per- 
formed and the means provided bv him 
for its fulfilment spent. the "debt" he 
owed is discharged, and it is upon the 
new generation that the dutv is now cast 
and the burden of the "debt" is now 
laid." - 
It can, they thought, hardly be doubted 
that in this doctrine the devolution of 
property though recognised as the in- 
herent right of the son. is altogether a 
secondarv consideration that the validity 
Of an adoption is to be determined by 
spiritua] rather than temporal considera- 
tions; that the substitution of a son of 
the deceased for spiritual reasons is the 
essence of the thing. and the consequent 
gee of property a mere accessory 
o it. 

With regard to the 
power to adopt, it was observed. 

"The Hindu law itself sets no limit 
to the exercise of the power durine the 
lifetime of the widow and the validity-of 
successive adoptions in continuance of 
the line is now well recognised. Nor do 
the authoritative texts appear to limit the 
exercise of the power by anv considera~ 
tions of property. 
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But that there must be some limit to 
{ts exercise, or at all events some condi- 
tions in which it would be either contrary 
to the spirit of the Hindu doctrine to 
admit its continuance, or inequitable in 
the face of other rights to allow it to 
take effect, has long been recognised both 
by the Courts in India and bv this Board, 
and it is upon the difficult question . of 
where the line should be drawn, and 
upon what principle that the argument 
in the present case has mainly turned.” 
In connection with that question, after 
consideration of the previous cases cited 
before them the Privy Council ultimate- 
ly laid down: (1) that the true principle 
must be founded upon the religious side 
of the Hindu doctrine to which they have 
already adverted: (2) that the  inter- 
position of a grandson, or the son's 
w:dow, brings the mother's power of ad- 
option to an end. but that the mere birth 
of a son does not do so: that this is not 
based upon a question of vesting or 
divesting of property; and that the true 
reason must be that where the duty of 
providing for the continuance of the line 
for spiritual purposes which was upon 
the father, and was laid bv him condi- 
tionally upon the mother, has been as- 
sumed by the son and by him passed on 
to a grandson or to the son’s widow. the 
mother’s power is gone: (3) but that if 
the son die himself sonless and un- 
married the duty will still be upon the 
mother, and the power in her which was 
necessarily suspended during the son's 
lifetime will revive. 

12. The same principles were fol- 
lowed in Vijaysingji  Chhatrasinpji v. 
Shivasangii Bhimsangji, (1935) 62 Ind 
App 161 = (AIR 1935 PC 95). Sir Shadi 
Lal observed at page 165: 


"As observed by this Board in 
Amarendra Mansingh’s case, the power 
of a widow to adopt does not depend upon 
the question of Vesting or divesting of 
the estate. The purpose of an adoption 
is to secure the continuance of the line, 
and when the natural son has left no 
scn to continue the line, nor a widow to 
provide for its continuance by adoption, 
his mother can make a valid adoption to 
her deceased husband, although the 
estate js not vested in her." 


These principles were considered by 
Divatia, J. in Anant Govind Ginde v. 
Dnyaneshwar Balkrishna Ginde, . 46 Bom 
LR 353 = (AIR 1944 Bom 195). In that 
case, the property in dispute belonged to 
one Balkrishna. Balkrishna died leaving 
him surviving his widow Yesubai and two 
sons Vithal and Anant. 'The younger son 
Anant was married to Sunderabai, but 
had no issue. Anant died on October 2, 
$901, and Sunderbai died on October 18, 
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1901. Vithal died unmarried four or 
five years afterwards. The mother Yesu- 
bai was then in possession of the  pro« 
perty. She adopted Dnyaneshwar (plain- 
tiff) on December 7. 1932, and died on 
December 18, 1932. On December 5, 
1938, the plaintiff sued to recover posses- 
sion of the property from defendant 
No, 1 who claimed to be an agnate of 
Balkrishna. It was held that the adop- 
tion was valid, because on the death of 
the second son without widow or issue 
his mother was the only person in the 
family who could continue the line by 
adoption. 

13. The important question, there- 
fore, is whether the line could be con- 
tinued by any one other than Gunabai 
in the present case, when she adopted the 
plaintiff. The only answer to this ques- 
tion is that there was none to continue 
the line of Abaii.on that day. There 
was also-none to continue the line of 
Tulsiram or Rajaram on that day. In 
these circumstances, jt should be held 
that Gunabai had power to adopt the 
plaintiff, 

14. Dr. Kane, in his History of 
Dharma Shastra. Vol III at pages 665-666, 
has made the following observations with 
reference to the revolution brought about 
by Amarendra's case, AIR 1933 PC 155, 

"In one of the latest cases on adop4 
tion that revolutionised the law, the 
Privy Council emphasize the peculiar re« 
ligious significance that has attached to 
the son among all classes of Hindus. refer 
to the 9th Chapter of Manu verses 106, 
107, 137, 138 of which are instinct with 
this doctrine, hold that the foundation of 
Brahminical doctrine of adoption is the 
duty which every Hindu owes to his an= 
cestors to provide for the continuance of 
the line and the solemnization of the 
necessary rites and that in this doctrine 
the devolution of property. though recog= 
nised as the inherent right of the son, is 
altogether a secondary consideration,” 


. 15. Following, therefore. the deci- 
sions of the Privy Council and the prin- 
ciple which is to be followed after 
Amarendra’s case in determining the 
power of a widow. to adopt, it must be 
held in the facts and circumstances of 
the present case that when Gunabai ad- 
opted the plaintiff, there was no one else 
to continue the line of Abaji, her husband 
and hence the adoption of the plaintiff 
was valid. The two Courts below  held| 
that the factum of adoption proved. That 
is a finding of fact and the same is bind- 
ing on the parties in the second appeal, 


16. In the result, the second ap= 
peal is dismissed with costs. 


Appeal dismissed, 
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Lachmandas Bansila] Rathod,  Peti- 
tioner v. Zumberlal Suraimal Gandhi and 
others, Opponents. 

Special Civil Application No. 2768 of 
1968 (Converted from C.R. A. No. 557 of 
1965), D/- 21-7-1972. 

Index Note:— (A) T. P. Act (1882), 
Section 50 — Payment of advance rent — 
Suit by successor landlord for arrezrs — 
Immunity — (X-Ref:— Bombay  Rents, 
Hotel and Lodging House Rates Corítrol 
Act (57 of 1947), S. 18). 

Brief Note:— (A) Section 50 is in 
general terms and where a tenant had paid 
„an advance rent under a registered rent 
note, he is entitled to immunity. Sec- 
tion 18 of Bombay Rents Act will not 
prevent him from pleading discharge of 
such liability. AIR 1956 Bom 647 and 
ILR (1908) 33 Bom 96 and ILR (1908) 30 
All 82. Applied: AIR 1960 Raj 19 and 
AIR 1922 Pat 339 and AIR 1931 Rang 292 
&nd AIR 1926 Cal 204. Disting. 

(Paras 8, 9, 11) 

Index Note;— (B) Transfer of Pro- 
perty Act (1882), S. 105 — "Lease". 

Brief Note:— (B) The definition of 
‘lease’ in Section 105 is wide enough to 
cover even a lease accompanied with 
payment of advance rent. (Para 7) 


G. M. Joshi, for Petitioner: N. S. 
Shrikhande with G. S. Gupte and M.R. 
Kotwal. for Opponents Nos. 1 (A). 1 (B) 
and 2. 

ORDER :— This is a tenant’s petition 
under Article 227 of the Constitution of 
India. which was originally filed as Civil 
Revision Application No. 557 of 1965 and 
was allowed to be converted into a Spe- 
cial Civil Application under Article 227 
of the Constitution. It is directed against 


the judgment of the Extra Assistant Judge ` 


dated September 17, 1964, decreeing the 
landlords’ claim for arrears of rent to 
the extent of Rs. 1,933-5-4 though  con- 
firming the decree of the trial Court dis- 
missing the plaintiffs’ suit for possession. 


2. The trial Court had dismissed 
the claim for the said amount on the 
ground that the tenant had under a re- 
gistered lease deed (Exhibit 34) dated 
December 18. 1958 executed by the peti- 
tioner in favour oi the former owner 
Balubai Dulichand, paid a sum of Rupees 
2.500/- towards the rent of the premises 
at the rate of Rs, 700/- per annum for 
four vears and had agreed to pav Rs. 300/- 
at the end of the said period. The trial 
Court held that the plaintiffs, who pur- 
chased the property under the registered 
sale deed dated August 20, 1959 (Ex. 33), 
were not, therefore, entitled to recover 
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any rent from the petitioner, observing 
as follows:— 


"The rent note was passed by tha 
Defendant in favour of Shrimati Balubai 
Dulichand alone. Plaintiff No. 1 Surai- 
mal Kasturchand admits. in the cross- 
examination that the Defendant had 
Shown the rent note to him before he 
had taken the sale deed. He further 
admits to have gone through the entire 
rent note. After having realised that 
the rent note was for a vearly tenancy, 
he stated that Balubai told him that it 
was nominal, He, however, did not take 
any writing from Balubai to the effect 
that it was hollow. From the conduct of 
the plaintiff it is clear that he knew of 
the rent note and had purchased the pro- 
perty with full knowledge of it. He thus 
acquiesced in the tenancy agreement that 
was entered into between the defendant 
and Balubai. Now. it is not open for him 
to say that it is bad since one of the co- 
owners had taken it. It was also can- 
vassed on behalf of plaintiffs that the 
rent note is hit by Section 18 of the 
Rent Act since the rent for more than 
3 months was taken in advance, I fail 
to understand how the rent note is bad 
as the advance rent was taken. Sec. 18 
states that if the premium or advance 
rent for more than 3 months is taken 
then the landlord commits an offence 
under that section. If the tenant so de- 
sires he may take out the necessary 
action under that Section. However, at 
any rate the plaintiff cannot rely upon 
that provision to base his case that the 
lease deed is void. That contention is 
obviously without substance.’ In view of 
this, I hold that the tenant has paid 
Rs. 2,500/- towards the rent to his then 
landlady Balubai and he is not a defaul- 
ter and at this stage the plaintiffs are not 
entitled to recoyer any rent." 


3. The learned Assistant Judge 


-set aside the said finding for the reasons 


stated by him as follows: 


“Before the sale deed he had already 
paid the rent in advance for the prcon 
an 
therefore according to him he was not 
liable to pav rent as claimed from him. 
But Section 50 of the Transfer of Pro- 
perty Act excuses payment of rent and 
profits of anv immovable property which 
means that the rent or profits should have 
become due. If before they become due, 
anything is paid in advance to the for- 
mer landlord, it is simply loan to him 
and it cannot be taken as a discharge of 
the rent becoming due after notice of 
transfer to the defendant. It was so ob- 
served in Katha Bhatt v. Chote Lal AIR 
1960 Rai 19. Relying upon Section 50 of 
the Transfer of Property Act, I hold 
that what was paid by defendant to 
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Balubaj was not rent in advance but it 
was loan to Balubai only. The plaintiffs 
were entitled to recover rent from the 
defendant for the period subsequent to 
29-8-1959, according to the standard 
rent, as provided in Section 109 of the 
Transfer of Property Act". 


4. The said decision of the Assis- 
tant Judge is challenged as invalid in the 
above petition filed by the petitioner. Mr. 
Joshi, learned Counsel for the petitioner. 
submitted that the learned Assistant 
Judge misconstrued the provisions of Sec- 
tion 50. misapplied the decision in AIR 
1960 Rai 19. and decided the case con- 
trary to a decision of Gajendragadkar, J.. 
(as he then was) in Ramchandra Dat- 
tatraya v. Vaidyachand Manikchand, AIR 
1956 Bom 647. Mr. Joshi also relied on a 
Division Bench decision of this Court in 
Kaveriamma y. Lingappa, ILR (1908) 33 
Bom 96 and a Division Bench decision of 
the Allahabad High Court in Nandkishore 
v. Anwar Hussain, ILR (1908) 39 All 82 
in support of his arguments. 


5. Now Section 50 of the Trans- 
fer of Property Act is as follows: 


"No person shall be chargeable with 
any rents or profits of any immovable 
property, which he has in good faith paid 
or delivered to any person of whom he 
in good faith held such property, not- 
withstanding it may afterwards appear 
that the person to whom such payment 
of delivery was made had no right to 
receive such rents or profits 2” 


It was nowhere contended in this case 
that Balubai had no right to execute the 
rent note or receive the rent. All that 
was contended was that she alone could 
not have executed the rent note. 


6. ' The trial Court rightly held 
that the plaintiff No. 1. having admitted 
in the cross-examination that the defen- 
dant had shown the rent note to him be- 
fore he had taken the sale deed and that 
he had gone through the entire rent note, 
was estopped from contending that the 
rent note was bad because only one 
of the co-owners had taken it. The 
other co-owners were all the minor 
daughters of  Balubal  Keshavil the 
father of the deceased Dulichand was 
also made a party to the deed. But 
it is difficult to see how he could be 
an heir to the property of Dulichand 
when Dulichand died leavins behind him 
his widow and daughters on March 31. 
1957, after the coming into force of the 
Hindu Succession Act. The learned As- 
sistant Judge completely lost sight of 
this very important fact and . wrongly 
held that even thoush the rent note 
clearly recited that the amount was re- 
ceived as rent, it must be assumed to be 
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loan because the rent was nat due and 
could not be recovered by Balubai. 


7. The definition of ‘lease’ under 
Section 105 of the Transfer of Property 
Act is wide enough to cover even a lease 
accompanied with payment of advance 
rent. The learned Assistant Judge was 
also not right in thinking that there was 
something in Section 50 which deprived 
the tenant of his right to claim the dis« 
Charge under that section. On the con= 
trary, the section protects the rent paid 
bona fide to the holder with a defective 
title and even to a holder who subse« 
quently loses the title and hence had no 
right to receive such rent. Illustration 
to Section 50 further makes it clear that 
even though the tenant had paid rent 
without notice of transfer, the tenant is 
discharged. In the present case, ir- 
respectivé “of whether the plaintiff-land- 
lords had seen the rent note or not, as 
the rent note is registered, he must be 
deemed to have noticed all the contents 
of the registered document, particularly 
in view of the fact that the tenant was 
in possession thereof having regard to 
the Explanation I to the definition of "a 
person is said to have notice" under Sec- 
tion 3 of the Transfer of Property Act. 
Apart from authorities, therefore, to my 
mind it seems clear that the tenant had 
complete immunity under Section 50 of 
the Transfer of Property Act from being 
sued for the rent for four vears for which 
he had already paid rent before he pur- 
chased the property. 


.. 8 The trial Court was also quite 
right in holding that under Section 18 
of the Bombay Rent Act. though the 
landlord is prohibited from receiving any 
fine, premium or advance rent for more 
than three months, there was nothing in 
that section which prevented the tenant 
from paying the rent in advance and 
from pleading discharge. Even assuming 
that that view was not correct, there was 
nothing under S. 18 which disentitled 
the tenant from claiming immunity under 
S. 50 of the Transfer of Property Act. 
This conclusion derives support from the 
three cases relied upon bv Mr. Joshi. A 
Division Bench of the Allahabad High 
Court in ILR (1908) 30 All 82, dealt with 
a case of a lease for a period of ten years. 
The lease contained a provision to the 
effect that if at any time during the cur- 
rency of the lease the lessor should de=- 
mand any portion of the rent in advance 
from the lessee, the latter should be 
bound to pay it on obtaining a receipt. 
Subsequent to the execution of this lease 
the demised property was sold by auction 
in execution of a decree, The auction 
purchaser sued the lessee for rent but 
was met by the plea that the rent claim~ 
ed had been paid to the lessor in advance 
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under the terms of the lease. The lease 
was registered end it was found that the 
auction purchaser had not made inauirv 
of either the lessor or the lessee as to 
whether or not anv rent had been paid 
in advance according to the terms of the 
lease. It was held that under these cir- 
cumstances the plaintiff was not entitled 
to recover possession. While observing 
that the payment of rent before it be- 
came due was not ordinarily a fulfilment 
of the obligation imposed bv a covenant 
to pay rent, it was laid down that in the 
circumstances of the case. an advance to 
the lessor with an agreement on his part 
that when the rent became due such ad- 
vance will be treated as a fulfilment of 
the obligation to pay the rent was bind- 
ing on the auction purchaser and the 
tenant was discharged. Mr. Shrikhande 
submits that this case has no application 
to the facts of the present case, because 
this case did not consider Section 50 of 
the Transfer of Property Act. It is true 
that Section 50 is not referred to in the 


judgment but the principle of law with . 


regard to the discharge of the tenant 
stated in the judgment is based on 
equity. Once the tenant is discharged 
from his liability to pav rent, he cannot 
be again asked to pay the rent. In my 
judgment, Mr. Joshi was auite right in 
his submission that it is applicable to 
the facts of the present case. 


9. In Kaverlamma’s case, ILR 
(1908) 33 Bom 96 Scott, C. J, who de- 
livered the judgment of the Division 
Bench consisting of himself and Chanda- 
varkar. Jz dealt with the plaintiffs 
claim to recover possession from the 1st 
defendant on the ground that he was the 
lessee of the property, and he was, there- 
fore, liable to pay rent to him. The pro- 
perty had come into the possession of the 
plaintiffs family by a deed of mortgage 
dated Dec. 14, 1895, which was executed 
with possession in favour of Subraya on 
behalf of himself and his younger bro- 
ther. On the same date, December 14, 
1895, Subraya in his own name granted 
a lease of the property for 12 years to 
the first defendant. Subrava after some 
years died, his interest as mortgagee sur- 
viving to his younger brother Ram~ 
krishna. Ramkrishna also died; and the 
person who became entitled as his heir 
Was the first plaintiff. 'The first plaintiff, 
however, did not live with her brothers 
and upon the death of Ramkrishna, the 
property was taken possession of and 
was managed by Subraya’s widow Gowri, 
whose name was entered in the khata. 
She was an ostensible owner of the pro- 
perty. She demanded rent from the 1st 
defendant. ‘The ist defendant paid her 
rent for the years 1902 and 1903. The 
plaintiffs filed a suit to recover rent for 
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those years on the ground that Gowri 
had no authority to receive rent and give 
a discharge for the same. Scott, C. J.. 
held that at the time the first defendant 
paid these rents to Gowri, Gowri could 
have filed a suit against him as Subraya's 
heir and it was also apparent from the 
findings of the District Judge that the 
defendant in making the payment to 
Gowri was acting in good faith: and 
hence the case clearly fell within the 
ambit of Section 50 of the Transfer of 
Property Act. It was argued on behalf of 
the plaintiffs that Section 50 had no ap 
plication to the case where there has been 
No assignment by the lessor during the 
tenancy. Scott, C. J.. observed: 


. "The section, however, is not in terms 

limited to such cases. and. we think. its 
language is general enough to cover the 
case before us. We must therefore hold 
that the first defendant is not chargeable 
with the rents sued for. and we thera» 
fore confirm the decree of the lower 
Court and dismiss the suit." 


With respect to this case also. Mr. Shri- 
hande contended that the case is dis- 
tinguishable on facts. It is true that the 
facts are different but the principle on 
which the decision is based applies, as 
contended by Mr. Joshi, with all force, 
to the facts of the present case. Sec. 50, 
as stated by Scott, C. J.. was in general 
terms. There is no reason why that sec- 
tion should not grant immunity to the 
tenant, who paid under a registered rent 
note to the predecessor of the plaintiff as 
in the present case. 


. 10. Mr. Joshi relied on the deci- 
sion of Gajendragadkar, J. in AIR 1956 
Bom 647, in support of his proposition 
that notwithstanding Section 18 of the 
Bombay Rent Act, the tenant who had 
paid rent in contravention of that section 
was stil discharged from his liability if 
he had actually paid the rent. In that 
case, Ganjendragadkar, J. (as he then 
was) held that though under Section 18 
(2) more than six months' rent could not 
be appropriated where the tenant re- 
quired appropriation to be made in terms 
of the deposit receipt, it would be rea- 
sonable to confine their claim to the terms 
Of the receipt itself and if the terms 
of the receipt plainly confine their right 
to the rent payable in respect of only 
one of the tenancies, the landlord should 
and is bound to appropriate an adequate 
amount in respect of the rent due for 
that tenancy only, for the entire period 
(even exceeding six months) for which 
the rent is due. As stated above, there 
is nothing in Section 18 which prevents 
the application of Section 50 of the Trans» 
fer of Property Act. Even though the 
case may be distinguishable as dealing 
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with the case of appropriation ir respect 
of tenancies. the principle that the ap- 
propriation can be made notwithstanding 
the provisions of Section 18, as laid down 
be Gajendragadkar, J. supports the argu- 
ment of Mr. Joshi. 


11. Mr. Shrikhande, on the other 
hand submitted that the decision of a 
Division Bench of the Patna High Court 
in Ramlal Marwari v. Mahadeo Marwari, 
AIR 1922 Pat 339, and a single Judge of 
the Rangoon High Court in Pale Zabains 
Rural Co-operative Society v. Maung Thu 
Daw, AIR 1931 Rang 292, have taken a 
different view. He also submitted that 
in Tiloke Chand Surana v. J. B. Beattie. 
ATR 1926 Cal 204, the Calcutta High 
Court had taken a different view. I have 
read these cases. I find nothing in the 
cases to help the argument of Mr. Shri- 
khande. In the Patna case. after the 
lessor had lost the right to recover rent, 
an advance rent was paid and the deci- 
Sion of the Patna High Court is based on 
the consideration that discharge given by 
the landlord to the tenant in those cir- 
cumstances was not a valid discharge. In 
the Calcutta decision, it was held: “In 
order to get the benefit of the protection 
of Section 50. the tenant must pay rent 
as rent and must not vay rent in advance 
which, in the circumstances, was a mere 
loan to the lessor”. This case actually 
supports the argument advanced by Mr. 
Joshi, as in the present case. it is express- 
ly stated in the rent note itself that the 
amount was paid as rent. The benefit of 
Section 50 must be, therefore, given to 
the tenant. Rangoon decision which 
merely refers to those two decisions. does 
not carry the argument of Mr. Shrikhande 
any further. 


12. The learned Assistant Judge 
relied on a decision of the Rajasthan 
High Court in Katha Bhatt v. Chotey 
Lal AIR 1960 Rai 19. which again does 
not support the argument that S. 50 will 
not apply where the amount is paid as ad- 
vance rent, as contended by Mr. Shri- 
khande. Mr. Shrikhande himself fairly 
stated that that decision does not support 
the argument advanced by him and the 
learned Asstt. Judge was not right in re- 
lying on the said decision. That was a case 
of monthly tenancy. That was not a case 
like the present one where under the re- 
gistered rent note itself, an advance rent 
was paid as rent, being consideration for 
the lease. 'The learned Assistant Judge 
was therefore, not justified in applying 
the ratio in that decision to the facts of 
the present case. 


13. In the result, the petition suc- 
ceeds. The judgment and the decree 
passed by the learned Assistant Judge 
^re quashed and the decree passed by the 
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Joint Civil Judge, Junior Division, on 
March 29, 1963, is restored. The peti- 
tioner must get his costs throughout. in- 
cluding the costs of his cross-objections. 
Rule made absolute. 

Order accordingly, 
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Reshmabai and others, Appellants v. 


Sona Puna Patil and another,  Respon- 
dents. 


A. F. A. D. No. 1020 of 1964. D/- 
14-7-1972, against decision of R. P. Salve, 
fone J. at Dhulia in Appeal No. 483 of 


Civi] P. C. (1908, O. 41, R. 4 — 
Where during pendency of the appeal 
against a joint decree obtained by two 
respondents one dies and the appeal 
stands abated qua him due to failure to 
bring on record his heirs, can the appeal 


‘be proceeded with only against second 


respondent? (No). 


If the decree js joint and indivisible 
the court cannot proceed with the appeal 
and reverse the decree which would 
Mean a reversal only as far as the second 
respondent is concerned since the appeal 
has been declared to have been abated 
as far as the deceased respondent is con- 
cerned, This cannot be done inasmuch 
8s doing so would amount to bringing 
On record two inconsistent decrees. In 
case the appeal were to be proceeded 
with and allowed, the declaration and 
order for possession obtained by deceased 
respondent wil] stand and will enure to 
the benefit of his heirs whereas the second 
respondent who has the same right as 
deceased and stood in the same position 
would be held not be entitled to the 
same declaration nor to an order for 
possession. Test laid down in  Nathu 
Ram's case. AIR 1962 SC 89, Applied. 
Case law discussed. (Para 15) 


M. R. Kotwal, for Appellants; V. N. 
dee for G. S. Gupte, for Respon< 
ents. 


JUDGMENT :— This second appeal 
reached hearing before me on 12th July. 
1972 when it was pointed out that the 
first respondent to this second appeal, 
Sonu Puna Patil (Original Plaintiff No. 1 
in Regular Civil Suit No. 34 of 1960) had 
died on 10th October, 1968. It was fur- 
ther stated that although intimation to 
this effect had been conveyed to the ap- 
pellants’ Advocate on 4th February 1972 
no steps have been taken by the appel- 
Jants to bring Sonu’s heirs on the record. 
On this admitted position I held that the 
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appeal had abated as far as the first res- 


pondent Sonu was concerned. The ques-. 


tion then remained to be considered was 

whether the appeal had abated. qua the 

Second respondent and even if it be held 
that it had not abated could it be pro- 

Mid with against the second Tespon- 
ent 2 


2. Mr. Ganpule on behalf of the 
second respondent contended that the 
appeal could not be proceeded with only 
against second resvondent because if it 
was proceeded with and allowed this 
would result in two inconsistent decrees 
jin the same matter remaining on the re- 
cord. After this contention was stated 
Mr. Kotwal and Mr. Ganpule asked that 
the matter may be kept back for a few 
days and on their joint application it was 
kept till today for further arguments on 
this point, 


3. In order to appreciate the point 
ft will be necessary to state a few facts. 
Sonu Puna Patil and Kautik Puna Patil 
filed regular civil suit No. 34 of 1960 
against one Reshmabai widow of Anna 
alias Ananda Patil. She died during the 
pendency of the suit and after her death 
her four heirs who are the appellants 
before me were brought on record of 
the suit as defendants. In the suit the 
plaintiffs sought a declaration that the 
sale of the suit land effected by them on 
15th November 1948 in favour of Reshma- 
bai was illegal and not binding on the 
plaintiffs. The plaintiffs also sought to 
recover possession of the suit land bear- 
ing survey No. 19/2 situated within the 
limits of village Bhatpuri in Taluka 
Parola. 
Jy filed the sale deed was attacked as 
benami, sham. bogus and without any 
consideration. It was further alleged 
that there was specific agreement that 
it was not to be acted upon It was 
claimed that despite the sale deed the 
plaintiffs continued to remain in posses- 
sion of the suit land but during their ab- 
sence for about six years prior to the 
institution of the suit. Reshmabai had 
trespassed thereupon and was thereafter 
in possession of the suit land as a tres- 
passer. Hence the plaintiffs brought the 
suit for a declaration that the salle deed 
was not binding on them and for re- 
covering possession of the suit land. The 
suit was filed in 1960. Qn 16th March 
1961 the plaintiffs filed an application 
seeking an amendment of the plaint by 
adding para. 2-A. The application was 
allowed although vehementlv opposed on 
behalf of the defendants. ,The  arnend- 
ment was carried out and by the said 
amendment the plaintiffs contended that 
the sale deed executed by the two plain- 
tiffs in favour of Reshmabai was also hit 
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by the provisions of Sec. 40 of the Bom- 
bay Agricultural Debtors’ Relief Act, 
1947 as the two plaintiffs were then par- 
ties to a proceeding under the said Act 
and as the sale of the suit land was effecte 
ed without the previous sanction of the 
Collector or the Court. 

4. In their written statement the 
four defendants (heirs of  Reshmabai) 
denied all these contentions of the plain- 
tiffs. It was also contended that the claim 
in suit was barred by limitation. 

5. Ultimately certain issues were 
framed by the trial Court. Issues Nos. 
2 and 3 pertained to the further pleas 
raised by the plaintiffs in the newly add~ 
ed para. 2-A of the plaint These two 
Issues were as follows :— 

"2. Do plaintiffs prove that they were 
debtors under the Bombay Agricultural 
Debtors’ Relief Act at the time of the 
suit sale-deed ? 


3. If yes. do they further prove that 
the suit sale-deed is void.in view of the 
provisions of the Bombay Agricultural 
Debtors’ Relief Act?” 

6. The trial Court directed these 
two issues (Issues Nos. 2 and 3) to be 
tried as preliminary issues and on con- 
sidering the materia] placed before it 
held in favour of the plaintiffs on both 
these issues. Having decided these two 
issues jn favour of the plaintiffs, it granted 
to the plaintiffs by its order dated 26th 
April 1962 a declaration that the sale-deed 
(Exhibit 32) executed by the plaintiffs 
on 15th November 1948 in respect of 
the suit land in favour of Reshmabai was 
void ab initio and not binding on the 
plaintiffs. The defendants were further 
ordered and decreed to deliver posses- 
sion of the suit land to the plaintiffs on 
the plaintiffs depositing a sum of Rupees 
1,000/- to be paid to the defendants. It 
was further observed that if there were 
standing crops the defendants should be 
permitted to remove the standing crops. 
As, however, the plaintiffs had succeed- 
ed on a plea taken at a late stage the 
parties were directed to bear their own 
costs. 

T. Being aggrieved by this deci- 
Sion and order the defendants preferred 
an appeal to the Distriet Court at Dhulia 
which was numbered as Civi] Appeal No. 
183 of 1962, By his order dated 10th 
July 1963, the learned Assistant Judge, 
Dhulia dismissed the appeal confirming 
the judgment and decree of the trial 
Court. However. having regard to the 
peculiar facts and circumstances of the 
case he directed the parties to bear their 
own costs of civil appeal No. 183 of 1962 
also. This second appeal has been filed 
in this Court from the decision of tha 
learned Assistant Judge, dismissing tha 
defendants’ appeal to the District Cour 
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8. The question is whether the 
Gefendants can now proceed with this 
appeal it having been held on 12th Julv 
1972 bv me that the same has abated as 
far as respondent No. 1 is concerned. 
Mr. Ganpule submitted that it was not 
competent for this Court to proceed fur- 
ther with this appeal and he relied on a 
number of decisions of ‘the Supreme 
Court in tbis connection commencing with 
its judgment in State of Puniab y. Nathu 
Ram, AIR 1962 SC 89. : 


9. In Nathu Rama’s ease the State 
of Puniab had preferred an appeal to the 
High Court against a joint award made 
‘in favour of two brothers Labhu Ram and 
Nathu Ram who were the co-respondents 
to the appeal. During the pendency of 
that appeal Labhu Ram, died and his 

eirs were not brought on the record. 
The High Court held that the appeal 
abated against Labhu Ram and the effect 
of such abatement was that the appeal 
against Nathu Ram also abated. Accord- 
ingly the High Court dismissed the ap- 
peal. The State moved the Supreme 
Court which upheld the decision of the 
High Court. Raghubar Dayal, J.. speak- 
ing for the Supreme Court laid ċown the 
ast applicable in the following 
‘words :— 


“The question whether a Court can 
deal with such matters or not. will de- 
pend on the facts of each case and there- 
fore no exhaustive statement can be made 
about the circumstances when this is 
possible or is not possible. It may. how- 
ever, be stated that ordinarily the consi- 
derations which weigh with the Court in 
deciding upon this auestion are whether 
the appeal between the appellants and 
the respondents other than the deceased 
can be said ta be properly constituted or 
can be said to have all the ‘necessary par- 
ties for the decision of the controversy 
before the Court. The test to determine 
this has been described in diverse forms. 
Courts will not proceed with an appeal 
(2) when the success of the appeal mav 
lead to the Courts coming to a decision 
which will be in conflict with the deci- 
Sion between the appellant and the de- 
ceased respondent and therefore which 
would lead to the Court's passirg a de- 
cree which will be contradictory to the 
decree which had become final vith res- 
pect to the same subiect-matter between 
the appellant and the deceased respon- 
dent; (b) when the appellant could not 
have brought the action for the  neces- 
sary relief against these respondents alone 
who are stil] before the Court, and (o) 
when the decree against the surviving 
wespondents: if the appeal succeeds, be 
Ineffective. that is to say. it could not be 
successfully executed.” 
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,10. These principles were once 
again considered by the Supreme Court 
in Ram Sarup v. Munshi, AIR 1963 SC 
953 where the Court was considering an 
appeal from a pre-emption decree pre~ 
ferred by the vendees. The appellants 
were five in number of whom one died 
during the pendency of the appeal in the 
Supreme Court. It was held that as the 
decree was a joint one and since a part - 
of the decree had become final, by reason 
of the abatement. the entire appeal must 
be held to be abated. 


11. The principles: laid down in 
Nathu Ram’s case, AIR 1962 SC 89 were 
also reiterated in Rameshwer Prasad v. . 
Shambehari Lal AIR 1963 SC 1901. In 
this case nine persons including one Kedar 
Nath had instituted a suit for eiectment 
and for recovery of rent against two de- 
fendants on the allegation that defendant 
No. 1 was the tenant-in-chief who had 
sub-let the premises to defendant No. 2. 
The suit for ejectment was decreed 
against both the defendants and for ar- 
rears of rent against defendant No. 1. On 
appeal by defendant No. 2 the District 
Judge set aside the decree for ejectment 
against defendant No. 2 and confirmed 
the rest of the decree against defendant 
No. 1. Being aggrieved bv this decision 
of the District Judge the nine original 
plaintiffs filed a second appeal in the 
High Court. Kedar Nath was appellant 
No. 3 in this second appeal and during 
the pendency of the same he died. His 
heirs were not brought on the record 
within the time permitted and according- 
ly the appeal abated as far as Kedar Nath 


' was Concerned. When the appeals of the 


appellants other than Kedar Nath came 
up for hearing a preliminary objection 
was taken for the respondent that the 
entire appeal had abated. The Allahabad 
High Court held following a Full Bench - 
decision also of the Allahabad High Court 
that the appeal must be dismissed inas- 
much as the interest of the surviving ap- 
pellants and the deceased appellant was 
joint. and indivisible. and as in the events 
of the success of the appeal there’ will 
be two inconsistent and contradictory de- 
crees. Being aggrieved by this decision 
of the High Court, the eight surviving 
plaintiffs moved the Supreme Court. The 
Supreme Court following its earlier de- 
cision in Nathu Ram’s case held that 
Kedar Nath’s appeal had abated and the 
decree in favour of the respondents had 
become final as against his legal repre- 
sentatives. It was observed further that 
it was against the scheme of the Civil 
Procedure Cede to hold that Rule 4 of 
Order 41 empowered the Court to pass 
a decree in favour of.the legal repre- 
sentatives of the deceased Kedar Nath 
even though the decree against him had 
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become final. The decisions of the vari- 
ous High Courts cited at the Bar have 
been considered by the Supreme Court 
in Hameshwar Prasad's case, AIR 1963 
SC 1901 and the correct view expounded 
in the following words: 


"ass the appellate Court has no 
power to proceed with the appeal and to 
reverse and vary the decree in favour of 
all the plaintiffs or defendants under 
O. LI. R. 4.” 


It may be mentioned as a matter of inte- 
rest that the Bombay. Calcutta and Mad- 
tas High Courts had taken a different 
view but the view taken by the other 
Courts was preferred by the Supreme 
Court and declared to be correct. 


12. The point once again came up 
for consideration before the Supreme 
Court in Union of India v. Shree Ram 
Bohra, AIR 1965 SC 1531. There the 
two plaintiffs had sued the Union of India 
for the récovery of Rs. 13,448/- as 
damages. The suit was decreed and the 
defendants were directed to pay to the 
plaintifis the sum with interest. The 
Union of India appealed to the Patna 
High Court and during the pendency of 
‘the appeal one of the plaintiffs Bilas Rai 
died. After a lapse of more than a year 
the Union of India presented an applica- 
tion for setting aside the abatement, for 
condonation of delay and for bringing the 
heirs of Bilas Rai on record thereafter. 
"This application was resisted and was not 
granted by the High Court. When the 
appeal came for hearing before the High 
Court, a preliminary objection was taken 
that the appeal had become incompetent 
and was liable to be dismissed. This ob- 


fection was upheld by the High Court and 


aggrieved by the dismissal of its appeal 
the Union of India moved the: Supreme 
Court. The Supreme Court held that 
there was a decree in favour of the two 
plaintiffs which had been appealed 
against, that on the death of one of them 
jt was necessary for the appellant to im- 
plead his heirs and legal representatives 
within time. That, it has failed to do so 
with the result that its appeal against the 
heirs and legal representatives of the 
deceased respondent was held to have 
abated. The result of such abatement ac- 
cording to the Supreme Court was that 
the appeal against the other respondents 
became incompetent. 


13. In Nathu Ram’s ease, AIR 
1962 SC 89 three tests were indicated. 
In Shri Chand v. Jagdish Pershad, AIR 
1966 SC 1427. Shah, J. (as he then was) 
speaking for the Supreme Court observed 
that the three tests suggested by Raghu- 
bar Daval, J. in Nathu Ram’s case. AIR 
1962 SC 89 were not cumulative tests and 
&ven if one of them was satisfied. the 
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Court might, having regard to all the 
circumstances, hold that the appeal has 
abated in its entirety. 


14. All these authorities have 
been noted and the three principles once 
again enunciated in a fairly recent deci- 
sion of the Supreme Court in R. P. Gupta 
V. Murli Prasad, AIR 1972 SC 1181, 
where the principles enunciated in Nathu 
Ram's ease and the further explanation 
thereof in Sri Chand's case AIR 1966 SC 
1427 were quoted with approval bv the 
majority judgment. It mav be pointed 
out that even the minority judgment ap- 
proves of the principles Mathew. J., 
who gave the dissenting judgment only 
differed from the majority in the appli- 
Cation of these principles. 


15, Now let us try and apply 
these principles to the facts of the pre- 
sent case. Sonu and Kautik jointly sued 
as plaintiffs and in their suit sought a de- 
claration that the sale deed which thev 
had executed in 1948 in favour of 
Reshmabai who was the original defen- 
dant to the suit was void. The two plain- 
tiffs also sought to recover possession of 
the suit land from Reshmabai alleging 
that she had forcibly dispossessed the 
plaintiffs about six years prior to the fil- 
ing of the suit and was a trespasser 
thereupon. They succeeded in obtaining 
a declaration and a decree for possession 
from the trial Court which declaration 
and decree have subsequently been con- 
firmed bv the lower appellate Court. This 
decree is joint and indivisible. The short 
point is whether the Court can proceed 
with the 'second appeal todav and re- 
verse this decree which would mean a 
reversal only as far as the second respon- 
dent is concerned since the appeal has 
been declared to have been abated as far 
as respondent No. 1 is concerned. I am 
afraid this cannot be done inasmuch as 
doing so would amount to violation of 
the first test laid down in Nathu Ram's 
case by the Supreme Court namelv the 
bringing on record two inconsistent de- 
crees, In case the second appeal were 
to be proceeded with and allowed, the 
declaration and order ‘for possession 
obtained by Sonu will stand and will 
enure to the benefit of his heirs whereas 
Kautik who has the same right as Sonu 
and stood in the same position would be 
held by this Court not to be entitled to 
the same declaration nor to an order for 
possession, 


16. Mr. Kotwal appearing for the 
appellants referred me to Johan Uraon 
v. Sitaram Sao, AIR 1964 Pat. 31. where © 
a Division Bench of the Patna High 
Court was considering a somewhat simi< , 
lar position. Four plaintiffs filed a suif ' 
against the defendants demanding possese 
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Sion of certain land. A decree was grant- 
ed to the plaintiffs by the trial Court 
` Erom which the defendants preferred an 
appeal which was allowed by the sub- 
ordinate Judge, Ranchi, who dismiss- 
ed the suit. The plaintiffs thereafter 
moved the High Court in second ap- 
peal. During the pendency of the 
second appeal, one of ‘the plaintiffs 
died and his heirs were not substituted 
as party appellants. Ultimately the High 


Court heard and disposed of the second. 


appeal. It set aside the decision of the 
lower appellate Court and directed the 
lower appellate Court namely the subor- 
dinate Judge to reconsider the  defen- 
dant’s appeal. It was heard by another 
subordinate Judge who came to the con- 
clusion different from his predecessor. 
He affirmed the decree of the trial Court 
and dismissed the defendants’ appeal. 
Thereafter the defendants moved the 
High Court in second appeal. Thev urged 
that the original decision of tae High 
Court given in the earlier second appeal 
and all subsequent proceedings there- 
after should be disregarded inasmuch as 
the second appeal has abated in toto after 
the death of one of the plaintiffs appel- 
Jants. whose heirs were not brought on 
record during the period allowed by the 
Code of Civil Procedure. This conten- 


tion was reiected bv the Division Bench. 


in para, 7 of the above report and Mr. 
Kotwal very strongly relied on zhese ob- 
servations. It is true that the Division 
Bench of the Patna High Court consider- 
-ed the judgment in AIR 1962 SC 89. But, 
with respect, it may be stated that all 
the relevant observations in he said 
judgment have not been considered while 
disposing of this point. 


17. The same appears to be the 
position In respect of the judgment of 
the Calcutta High Court also relied on 
very strongly by Mr. Kotwal. This is 
Abdul Hamid v. Durga Charan Das, AIR 
1967 Cal 116. A single Judge of the Cal- 
cutta High Court in Abdul Hamid's case 
was considering a revision application 
filed against a decision of a lower appel- 
late Court namely, the subordinate 
Judge who had held that where two of 
the five appellants died. during the-pen- 
dency of their appeal arising out of a suit 
instituted bv them for recovery of Khas 
possession of a certain plot of land, re- 
ckoning the sole defendant as a tres- 
passer thereon, and if the appeczl against 
these two dead appellants abated, the 
whole appeal must be deemed to have 
abated. The judgment of the subordinate 
Judge was reversed by ‘the sincle Judge 
of the Calcutta High Court who held that 
the surviving appellants were entitled to 
sue the trespasser for the benefit of all 
the co-owners, With respect to the 
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learned Judge his attention does not apa 
pear to have been drawn to anv of the 
decisions of Supreme Court mentioned 
earlier in this judgment. 


18. I am not considering the ques= 
tion whether Kautik could have mains 
tained the action and sought declaration 
and possession without impleading his 
‘co-owner Sonu. The position is that the 
action has been commenced jointly bv 
these two brothers as co-plaintiffs and 
they have obtained-a decree in their 
favour which decree has been  subse- 
quently confirmed by the lower appellate 
Court and which decree, joint and indis 
visible, is challenged in this second aps 
peal. As far as Sonu is concerned, the 
decree in his favour both for declaration 
and possession must now stand since the - 
appeal as far as he is concerned has been 
declared to have abated. -I£ that is so if, 
will not be possible for this Court how 
to modify that decree ` directly or ins 
directly. In my view the position is so 
obvious that it does not require further 
elaboration. Bearing in mind the nature 
of the claim in suit and the decree that 
has been passed by the trial Court in 
favour of both the respondents, which is 
joint and indivisible, it must be held thaf 
the appeal cannot be proceeded with only 
against the second respondent and must 
be dismissed. However, the proper orden 
Of costs seems to be to direct the par« 
ties to bear their own. costs of the second 
appeal, There will be an arder accords 


ingly. 
Order accordingly, 
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MASODKAR, J. ; 
Sakhubai Widow of Bhagwan Bari and 
others, Petitioners v. Onkarlal Dulix 
chand Agarwal, Respondent, : 
Special Civil Applieation No. 1221 of 
1969, D/- 9-7-1973, against order of 
Y. G. Shirke, Member, Maharashtra Rex 
venue Tribunal, Nagpur, D/~ 12-11-1969. 
Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (89 of 1958), 
Ss. 58, 60, 61 — Provisions of S. 58 how 
far subject to. provisions of S. 60. 


The provisions of Ss. 60 and 61 ap« 
ply to lands-which are located within 
the municipal limits, and then the ex« 
clusion of the provisions of other parts 
of the Act has to be to the extent exa 
pressly indicated by Section 60. Logical 
ly all such leases will be governed by, 
other provisions of the Act subject to 
what is contained in Chapter V of the 
Act. Provisions of Section 58 are not exs 
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pressly excluded by Section 60, though 
the list of exclusion has reached Section 
57. The omission must be given its own 
effect. Legislative scheme of Section 60 
itself indicates what particular types of 
sections should be excluded. Under Sec- 
tion 60 the entire scheme of Section 58 
is not intended to be excluded. To the 
leases which are within the municipal 
limits and which are also held for the 
purposes indicated by Section 58 (1) (a), 
(b) (c) and (d) it is clear that the pro- 
visions of Section 60 would very well 
apply and merely because any notifica- 
tion is issued under Section 58 (3) that 
would not affect its operation. Though 
the notification may say that to the 
leases under Section 58, Sections 38, 39 
or 39-A, 40 to 44, 46 to 50 may apply, 
still if it is a lease of the land which is 
located within the municipal limits as 
indicated by Section 60, those provisions 
of the notification will not be available. 
Hence the land being within the 
municipal limits, the notification No. 
5159/12604/M of the State Government 
published in the Gazette of  22-9-1960 
permitting the landholder to terminate 
a lease if he bona fide needed the land 
for his personal cultivation did not 
apply. 1965 Mah LJ Note 112, Relied on. 
(Paras 15, 16, 22) 
J. N. Chandurkar, for Petitioners; 
P, G. Palshikar; for Respondent. 
ORDER :— The present petition has 
been filed by the legal representatives of 
Bhagwan Punaji Bari, a tenant upon 
Survey No. 701, area 3.31 acres of Ram- 
takpura, Akot, district Akola. It is no 
more in dispute that said Bhagwan was 
the tenant and that these petitioners are 
his legal representatives. It is further not 
in dispute that the field is situated in 
Akot town and it is within the municipal 
2. With respect to this field, the 
respondent-landlord Onkarlal filed an 
application purporting to be under Sec- 
tion 58 (3) (c) read with Section 36 (2) 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958, here- 
in-after called the Act, after giving a 
notice that he wanted this land for per- 
sonal agricultural cultivation. It was 
further stated in the body of the petition 
that the land in question is a horticul- 
tural one and had been left out for that 
purpose and the rights of the parties are 
governed by Section 58 only. 


3. It may be mentioned that it 
is not disputed that the land in question 
has been leased for growing betal leaves 
and is thus a lease within the meaning 
of Section 58 (1) (c) of the Act. The 
right the respondent claimed was because 
-of a notification No. 5159/12604/M of the 
State Government published in the Gazet- 
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te of September 22, 1960. By that noti- 
fication, the landholder was permitted if 
he bona fide needed land leased by him 
for cultivating the same personally, to 
terminate the lease. It is further laid 
down that this termination shall be sub- 
ject to the provisions of sub-sections (2) 
to (7) of Section 38 of the Act. 


4. ÜThe revenue authorities who 
tried the claim of the landlord found him 
entitled to resume the land for personal 
ibona fide cultivation. Though the question 
was raised even in the trial court as to 
the application of the provisions of Sec- 
tion 58 to the present controversy, that 
was negatived, firstly by tenancy Naib 
Tahsildar, Akot, and thereafter by the 
appellate authority, i e, the Special De- 
puty Collector, Akola, in Revenue Appeal 
No. 2/1967-68. When the matter came be- 
fore the Maharashtra Revenue Tribunal 
applying the provisions of Section 38 
(4) (a), proviso 1, the findings of the lower 
authorities were maintained and the 
tenant’s revision was dismissed. 


. 9. Thus the authorities have per- 
mitted the landlord to resume land for 
bona fide personal cultivation with refer- 
ence to the right created by Section 38 
of the Act. 


6. In this Court, therefore, the 
only question that is urged is that this 
being a land located within the munici- 
pal limits of Akot town, Section 38 was 
not at all attracted and the landlord had 
no right as such and the entire proceed- 
ing under Section 38 is without jurisdic- 
tion. It is submitted that only because 
the land is leased for the purpose men- 
tioned in Section 58 (1) (c) the super- 
vening provisions of Section 60 are not 
excluded and the rights of the parties 
must still be governed by Section 60 
alone. Mr, Chandurkar submitted that 
Section 60 opens with words which ex- 
clude certain other provisions of the Act 
and Section 61 provides termination of 
tenancy only if the landlord needed the 
land bona fide for non-agricultural pur- 
pose. The scheme of this section, accord- 
ing to the learned counsel, is self-con- 
tained and clear. There is no ambiguity 
and it is not permissible therefore to im- 
port the provisions of Section 58 into 
this scheme only because the land is 
leased for a purpose mentioned in that 
section. He has pointed out to the two 
decisions, one being Bakulabai v. Ukarda 
Mahadu, (1965 Mah LJ (Note) No. 112) 
and another of the Revenue Tribunal re- 
ported in 1966 Mah LJ (Revenue Section) 
P. 60. Motiramii v. Dr. Ramesh Shrouti, 


7. As against this, Mr. Palshikar, 
the learned counsel appearing for the 
TIandholder submitted that such a con- 
struction would defeat the very purpose 
of Section 58. He contends that the pro- 
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visions of Chapter V and Chapter IV are 
different in object and purpose. Wherever 
the provisions of Chapter IV hold the 
field, they eannot be excluded because of 
Chapter V. He contends that Chapter V 
is in the general nature, while Chapter 
IV is a special one and the latter must 
prevail while considering the rights be- 
tween the parties. If this is so construed, 
the learned counsel maintains that the 
provisions of Section 38 are very much 
applicable and the notification issued by 
the State must hold the field. 


8. Upon these rival contentions, 
an important question arises, both of the 
right of the landlords as well as the ten- 
ants who hold the lands on.lease which 
are located within municipal limits. It is 
a sound rule of construction that all 
parts of the statute must be given its 
fullest effect and in a case of conflict har- 
mony should be aimed at. It must also 
be the aim of construction that it should 
further the object and purpose of the 
statute uniformly and to reach set of cir- 
cumstances without any inequities, 


9. Keeping in view this principle, 
it is necessary to scrutinise what is ex- 
actly the scheme of Chapter IV and 
Chapter V, In the earlier Chapters the 
legislature has provided for several mat- 
ters which include general provisions 
regarding tenancies (Chapter II) termi- 
nation of tenancies by 
special rights of tenants (Chapter III) in 
which is also included the right cf a ten- 
ant to purchase land and compulsory 
transfers of ownership in favour of the 
tenants and other rights and liabilities of 
tenants and landlords. Chapter III-A ‘be-= 
gins with special provisions for termina- 
tion of tenancy with respect to certain 
landlords and is really an appendage to 
Chapter III itself. Having laid down this 
general scheme which was to govern the 
relationship -of the agricultural tenant 
and landlord, certain specific scheme is 
indicated with respect to certain types 
of tenancies. That is the purpose of Chap- 
ter IV. It is enacted for the purpose of 
creating special provisions for land held 
on lease by industrial or commercial 
undertakings and by other persons for 
the cultivation of sugarcane and other 
notified agricultural product, With this 
object, Section 58 (1) opens by saying 
that the earlier provisions from the ear- 
lier scheme laid down shall be excluded 
and it also refers to the further  provi- 
sions which are mainly parts of Chapter 
VII and Chapter VIII relating to assump- 
tion of management of surplus lands and 
restrictions on transfers of agricultural 


Jands and acquisition of holdings and 
lands. It enumerates exhaustively the 


jands to which these special provisions 
shall apniv. Section 58 (1) thus excepts 
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certain types of lands leased to certain 
Special types of persons or corporations 
from the operation of certain sections of 
the Act and then makes a different 
scheme permitting State Government to 
lay down conditions of such leases in the 
manner laid down by Section 58 (3). Sec- 
tion 59 deals with reasonable rent of land 
to which Section 58 applies. This part is 
as far as the legislative purpose of Chapa 
ter IV is concerned, Distinctively, theres 
fore, Chapter IV was making special 
provisions for special types of leases and 
that is how the entire scheme of that 
Chapter is worded and as far as possible 
it is made self-contained. Chapter V is yet 
another special Chapter having referenca 
to lands located in specified areas. 


10. After noticing this outlay of 
the legislative provisions, the relevant 
provision upon which the  controversies 
centre may now be extracted. Section 58 
(1). (2) and (3) read as under :— 

"58. (1) The provisions of Sections 9, 
10, 11, 12, 18, 19, 22, 23, 24: 38; 38; 39; 
39-A; 40; 41 to 50 (both inclusive), 57, 81 
to 88 (both inclusive), 89 90, 91 and 92 
shall not apply to— 


(a) lands leased to or held by any 
industrial or commercial undertaking 
(other than a co-operative society) which 
in the opinion of the State Government 
bona fide carries on any industrial or 
commercial operations and which is aps 
proved by the State Government; 

(b) land leased to or held by bodiea 
or persons for coffee plantaiion approve 
ed by the State Government; 


(c) leases of land granted to any 
bodies or persons other than those mens 
tioned in clause (a) or (b) for the culti- 
vation of sugarcane or the growing of 
fruit trees or fruits or flowers or vege« 
tables or betal leaves or for the breed~ 
ing of livestock; 


(d) lands held or leased by such 
co-operative societies as are approved in 
the prescribed manner by the State Gov= 
ernment which have for their objects 
the improvement of the economic and 
social conditions of peasants or ensuring 
the full and efficient use of land fon 
agriculture and.allied pursuits. 


(2) The State Government may by 
notification in the Official Gazette in this 
behalf direct that.the provisions of the 
said sections shall not apply to a lease 
of land obtained by any persons for growe« 
ing any other class of agricultural pro= 
duce to which it is satisfied that it will 
not be expedient in the publie interest 
to apply the said provisions. Before tha 
issue of such notification, the State Gov- 
ernment shall direct an enquiry to be 
made by an officer authorised in this be« 
half by the State Government and shall 
give all persons who are likely to be afs 
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fected by such notification, an opportu- 
nity to submit their objections. 

(3) Notwithstanding anything  con- 
fained in sub-sections (1) and (2), it shall 
be lawful for the State Government to 
direct, by notification in the Official Ga- 
zette that the leases or lands, as the case 
may be, to which the provisions of sub- 
sections (1) and (2) apply, shall be sub- 
ject to such conditions as may be speci- 
fied in the notification, in respect of— 

(a) the duration of the lease; 

(b) the improvements to be made on 
the land and the formation of co-opera- 
tive farming societies for that purpose 
and financial assistance to such societies; 

(c) the payment of land revenue, 
canal revenue, local fund cess and any 
other charges payable to State Govern- 
ment or any lozal authority: or 

(d) any other matter referred to in 
Sections mentioned in sub-section (1)." 
Sections 60 and 61 may also be ex- 
tracted:— 

"60. Nothing in Sections 38, 39 and 
39-A and Sections 40 to 44 (both inclu- 

` sive), 46 to 50 (both inclusive) and Sec- 
tion 57 shall apoly to lands in the areas 
within thé limits of a municipality con- 
stituted under the Central Provinces and 
Berar Municipalities Act, 1922, and with- 
in the limits of the city of Nagpur as 
constituted under the City of Nagpur 
Corporation Act, 1948 excluding the areas 
of the villages specified in Schedule IV* 

Provided that if any person has ac- 
quired any right under the Berar Regu- 
lations of Agricultural Leases Act, 1951, 
the said right shall not be deemed to 
have been affected by this section save 
as provided in Section 61.” 

"61, (1) In the area specified in Sec- 
fion 60 notwithstanding anything con~ 
tained in Section 38, 39 or 39-A a land- 
lord may terminate the tenancy of a ten- 
ant other than an occupancy tenant in 
respect of any land with effect from 31st 
day of May of any year by giving the 
tenant three months’ notice in writing if 
the landlord bona fide requires the land 
for any non-agricultural purpose: 

Provided that the three months* 
period of such noiices shall expire  be- 
fore the 31st day of May of such year. 

(2) The provisions of Sections 36 and 
52 shall mutatis mutandis apply to the 
termination of the tenancy of a tenant in 
respect of any land under sub-section 
(1): 

Provided that the tenant shall ba 
entitled to get from the landlord a sola- 
tium equal to the difference between tha 
market value, of the land for agricultu- 
ral purpose as may be determined by tha 
Tahsildar having regard: to the  provi- 
sions of the Land Acquisition Act, 1894, 
and the reasonable price of the land as 
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may be determined by him under Sec . 
tion 90.” 


11. It will be plain that both Sec- 
tion 58 and Section 60 begin by exclud- 
ing the provisions of the earlier provi~ 
sions of the enactment and make  cer- 
tain special provisions with respect to` 
leases or the lands dealt with by those 


` provisions. To the leases which are des~ 


cribed by clauses (a), (b) (c) and (d) of 
sub-section (1) of Section 58, the provi- 
sions of Section 9  (non-termination of 


tenancy by efflux of time) Section 10 
(restoration of *possession), Section 11 
(maximum rent) Section 12 (the rent), 


Section 13 (computation of rent), Section 
19 (termination of tenancy), Section 22 
(bar to eviction from dwelling house), 
Section 23 (tenant’s option to purchase 
site), Section 24 (remedy provided for tha 
rights under Sections 22 and 23)  Sec- 
tion 33 (sub-division, subletting and as- 
signment prohibited), Section 38 (termi« 
nation of tenancy for cultivating land 
personally), Section 39 (rights of certain 
landlords to terminate tenancy for per- 
sonal cultivation), Section 39-A (special 
rights of certain landlords to terminate 
the tenancy for that purpose), Section 40 
(provisions of Section 38 not to affect 
right of tenant to purchase land) and 
Sections 41 to 50 (right of tenant to pur~ 
chase land and compulsory transfer of 
ownership of land to tenants), Section 57 
(restriction on transfers of land), Sections 
81 to 88 (assumption of management of 
surplus land), and Sections 89, 90 and 92 
(restrictions on transfer of agricultural 
lands and acquisition of holdings and 
lands), are not applicable. In other words, 
these leases are freed from the fetters of 
these provisions. By sub-section (2) of 
Section 58 power is conferred upon satis« 
faction to exclude the operation of these 
sections with respect to leases for grow~ 
ing any other class of agricultural pro- 
duce. By drawing upon this power thus 
the State Government is authorised to 
add to the list of purposes which are 
mentioned in the body of sub-section (1) 
itself, This is still in the realm of taking 
away the fetters upon the leases, 


12. Sub-section (3) of Section 58 
however enables the State Government 
to issue notifications with respect ta 
leases and lands which are covered by 
sub-sections (1) and (2) and to lay down 
conditions how those leases and lands 
are to be enjoyed and held. These condi« 
tions may indicate the duration of the 
lease, the improvements to be made on 
land and the formation of co-operativa 
farming societies for that purpose. finan= 
cial assistance to such societies, the pay» 
ment of land revenue, canal revenue, 
local fund cess and any other charges 
payable to the State Government or any 


v 
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focal authority; or any other matters re- 
ferred to in sections mentioned in that 
sub-section. The matters which are re- 
ferred to in sub-section (1) are the ex- 
clusion of the provisions of certain sec- 
tions of the Act itself which deal with 
certain topics as indicated earlier,  in- 
eluding right of a landlord to resume for 
personal cultivation the land leased as 
wel the right of a tenant to purchase the 
land and become its statutory owner. 
There are other usual rights and obliga- 
tions of payment of rent, termination of 
tenancy ete, So it is left.entirelv to the 
satisfaction of the State Government to 
lay down the conditions of these leases 
mentioned in sub-sections (1) and (2). It 
is not laid down by the statute; but as a 
matter of policy, Legislature in its own 
wisdom left the things as if it were to 
the decision of the State Government. 


. 13. As stated earlier, State Gov~ 
ernment has exercised power under sub- 
section (3), It has amongst other things 
provided for resumption of land for per- 
sonal cultivation and applied the provi- 
sions of Section 38 to the land held by 
a lessee for the purpose like the present 
one, ie, growing of betal leaves. 


14. Section 60 which I have ex- 
tracted in its complete form would be 
very much germane and  applieable to 
&he present lease for the land is situated 
within the municipal limits. It is clear 
thet by enacting Sections 60 and 61, Le- 
gislature has laid down its own policy 
with respect to that land which is locat- 
ed within the municipal areas. No power 
is left with the State Government in that 
regard. As indicated earlier, sub-section 
(2) of Section 58 enabled the State Gov- 
ernment to add to the list provided by 
sub-section (1) of Section 58, so as to 
exclude the other provisions of the Act 
with reference to a lease of . land ob- 
tained by any person for growing any 


other class of agricultural product. Such. 


an exercise of power is not available 
under Chapter V itself. Therefore, when 
one is asked to construe the provisions 
of Chapter V, the clear intention of the 
legislature cannot be lost sight of, There 
is as indicated earlier a policy both in 
Chapter IV and Chapter V to exciude the 
legislative fetters of the earlier  provi- 
sions with certain types of leases of 
lands either with reference to 
or purpose or with reference to ics loca- 
tion. Chapter IV deals with the former; 
Chapter V with the latter. Looked from 
this angle, it is clear that legislazure it- 
self has excluded the operation of Sec- 
tion 38, 39 or 39-A and Sections 4) to 44, 
46 to 50, as well Section 57, with respect 
to all lands if those are situated in the 
municipal limits constituted under the 
wrovisions of the C. P. & Berar Munici- 


its use. 
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palities Act and also City of Nagpur Core 
poration Act, 1948. 

. 5$. The provisions of Section 60 
in terms do not enable a landlord to 
terminate the tenancy for cultivating the 
land personally taking steps under Sec= 
tion 38, 39 or 39-A on the one hand, and 
take away the rights of the tenant which 
he is clothed with under Sections 40 to 
44, 46 to 50 and it also removes because 
of necessity the restrictions on transfer 
of land purchased or sold under the Act 
as contemplated by Section 57. Having 
done this, Section 61 specifically enacts 
an enebling provision. A landlord being 
subject to the other provisions of the 
Act, can further seek the termination of 
the tenancy by resorting to Section 61 
for bona fide requirement of the land 
for any non-agricultural purpose. Again 


‘there in Section 61 the scheme is com- 


pletely indicated and is a self-contained 
one, It is therefore ample to say that the 
provisions of Sections 60 and 61 apply 
to lands which are located within thel 
municipal limits, and then the exclusion 
of the provisions of other parts of the 
Act has to be to the extent expressly in-| 
dicated: by Section 60 thereof." Logically 
ell such leases will be governed by other 
provisions of the Act subject to what i 


contained in Chapter V.of the Act. 


16. Indeed, provisions of 'Section| 
58 are not excluded by Section 60, though 
the list of exclusion has reached Section 
57. The omission must. be given its own 
effect. It cannot be said that Section 58 
was excluded only because it dealt with 
other special types of leases. Legislative 
Scheme of Section 60 itself indicates what 
particular types of sections should be 
excluded and if that be the scheme, it is 
clear that under Section 60 the entire 


. Scheme of Section 58 is not intended to 


be excluded. Once that scheme is read 
within.the body of Section 60, then it 
follows that with respect. to the leases 
which are exhaustively dealt with by 
Section 58 (1) (a), (b) (c) and (d) or 
which may be added because of the 
power conferred under sub-section (2), 
the State Government can patently lay 
down conditions as required by sub-sec- 
tion (3) of Section 58. In other words, 
both Section 58 and Section 60 will have 
to be read together  harmoniously and 
reasonably, Whenever under Section 58 
any provision is made that would 
operate only subject to the pro- 
visions of Section 60. To the lea- 
ses, therefore, which are within the 
municipal limits and which are also held 
for the purposes indicated by Sectign 58 
(t) (a). (b) (c and (d) it is clear that 
the provisions of Section 60 would very| ' 
well apply and merely because any noti- 
fication is issued under Section 58 (3) 
that would not affect its operation, 
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17. That is how the mechanics of 
both these sections can be construed and 
reasonably applied. The question still re- 
mains whether to the leases of these types 
where Section 38 has been excepted 
bodily along with Section 39 and Section 
39-A by legislative enactment, only be~- 
cause a notification is issued under sub- 
section (3) of.Section 58 the said sections 
were intended to be made applicable? 
As indieated earlier, the notification 
under Section 58 (3) in the present case 
in terms makes the provisions of Section 
38 operative to the extent it permits a 
landlord to resume the land for bona 
fide personal cultivation subject to his 
'satisfying the provisions of sub-sections 
(2) to (7) of Section 38. Such a position 
raises an obvious conflict. 


18. The only way to resolve the 
same is reasonably to read the notifica- 
tion subject to the other provisions of 
the Act, If to the lands which are located 
in -a particular area, certain provisions 
are not made applicable by the statute 
itself, then the legislative intention is 
clear in that those provisions will not be 
available as far as those lands are con- 
cerned. In other words, the power con- 
ferred to issue a notification cannot over- 
ride this legislative policy and intention. 
The purpose of notification under  sub- 
section (3), as indicated earlier, is a ge- 
neral one with reference to special types 
of leases. It lays down conditions and 
these conditions become the terms of 
leases. Necessarily therefore such terms 
cannot be available if the parent statute 
itself excludes them from operation with- 
out any reservation whatsoever. Though 
therefore it was competent for the State 
Government to make a notification with 
. respect to the leases mentioned in Sec- 
tion 58 (1), it js clear that because such 
land happens to be loeated in the areas 
as contemplated by Section 60 of the Act, 
to that extent that notification will not 
apply to such leases. In other words, 
though the land mav be horticultural as 
is being said or may be of the kind men- 
tioned in clauses (a) (b) (c) or (d) of 
sub-section (1) of Section 58 and to which 
generally by notifications the provisions 
of Section 38, 39 or 39-A have been made 
applicable, still because of Section 60 
those provisions will not be available, 
once the lands are within the limits of 
a municipality or the corporation as in- 
dicated by Section 60. 


19. After indieating the nature of 
exclusions in sub-section (1) of Section 
58 and nature of exclusion in Section 60 
too, it appears that there is a definite 
policy and interpretation should follow 
that that will clearly further that policy. 
Section 60 excluded only certain types 
of rights and obligations | earlier .c 
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out, while Secéjpn 58 (1) excluded seve- 
ral more rights and obligations. The ` 
terms of Section 60 do'not provide for 
any machinery like sub-section (3) of 
Section 58 nor leave any matter to be 
determined by the State Government as 
is done by sub-section (2) of Section 58, 
Therefore though the land may answer 
the requirements of Section 58 it can 
still | be governed by the provisions of 
Section 60, I have purposely quoted above 
the provisions of Section 61 only with a 
view to indicate that in place of a right to 
terminate the tenancy for agricultural 
purposes, different right is expressly 
created. Section 61 speaks of termination 
of tenancy and opens by saying “not= 
withstanding anything contained in Ss 
38, 39 or 39-A". In other words, the right 
of a landlord to terminate tenancy for 
agricultural purposes, ie. for his per« 
sonal cultivation, is in terms excluded 
and in its stead a right.if he requires 
the land bona fide for any non-agricul- 
tural purpose is substituted. This is an 
inherent evidence to indicate that to the 
leases governed by Section 60, provisions 
of Sec. 38, 39 or 39-A are not intend- 
ed to be made applicable, 


. 29. That being the position, any 
notification under Section 58 of the Act 
will have to be read only subject to Sec- 
tions 60 and 61 wherever these sections 
apply. 

21. The landlord therefore had 
no right to seek to resume the land as 
is done with reference to his need for 
bona fide personal cultivation and the 
notification did not help him, 


. 22. No doubt, as I have already 
indicated earlier, the provisions of Sec- 
tion 58 (3) are applicable to the leases 
or lands of the nature and kind men- 
tioned in sub-section (1) (a), (b), (c) and 
(d) of Section 58 though the same may 
be situated in municipal limits and there- 
fore power of issuance of notification is 
very much available to the State Gov- 
ernment even with respect to those leases, 
but such power will have to be read sub- 
ject to the provisions of Section 60. In 
other words, wherever there is a con- 
flict between the notification and the 
right emanating from the notification, 
the notification will have to yield to the 
super-imposition of the legislative enact- 
ment as indicated earlier. In other words, 
though the notification may say that to 
the leases under Section 58, Sections 38, 
39 or 39-A, 40 to 44, 46 to 50 may 
apply, stil if it is a lease of the land 
which is located within the municipal 
limits as indicated by Section 60, those 
provisions of the notification will not 
available. 

23. In the decision cited by the 
learned counsel for the petitioner res 
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ported in 1965 Mah LJ Wote) .112 some- 
what similar view appears to have been 
taken though the question of Section 58 
was not in issue expressly in that case, 
and the same does not cover the present 
controversy. 

24. That being the position there- 
fore, the respondent-landlord was not 
entitled to make an application and the 
orders by the authorities are thus  en- 
tirely without jurisdiction. The same will 
stand set aside. 

25. The present petition,  there- 
fore, succeeds, but under the circum- 
stances, there will be no order as to 
costs, 

Petition allowed. 
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Zilla Parishad, Bhandara, Petitioner 
v. Agricultural Produce Market Commit- 
tee, Tirora and others, Respondents. 

Special Civil Appln. No. 288 of 1972, 
D/- 27-6-1973. 

(A) C. P. and Berar Agricultural 
Produce Market Act (19 of 1935), Ss. 3, 4 
— Notifications under — Legality— Chal- 
lenged after a lapse of several years — 
Not permissible. 

Can a Zilla Parishad challenze the 
Jegality of the notifications published 
several, icr before under Act (19 of 
1935)? 

= “Zilla Parishad was. well aware 
of the publication of the notifications. 
The enactment of the new Act (20 of 
1964) does not give a new cause of action 
to the Zilla Parishad to challenge the 
old. notifications. Laches and absenée of 
an attempt to explain the delay are cir- 
cumstances enough not to permit the 
Zilla Parishad to challenge the legality 
of the said notifications. (Para 1) 

. (B) C. P. and Berar Agricultural 
Produce Market Act (19 of 1935). Sec- 
tions 3 and 4 — Repealed — Notifications 
published under deemed as if published 
under Act (20 of 1964). 


Where notifications under Ss. 3 and 4 
of Act (19 of 1935) were published and 
the Act was repealed, can subsequent 
notifications for the same cause be pub- 
Bened under repealing Act (20 of 1964)? 

es, 


S. 64 (2) of the Act (20 of 1964) is in 
the nature of a saving clause. By this 
deeming provision the declarations inade 
under the repealed Act are treated as if 
made under the new Act. The market 
area which was already declared under 
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the repealed Act was, therefore,  avail- 
able even for the purposes of extension 
under the New Act. The authorities were 
competent to issue notifications under 
Sections 3 and 4 of the new Act extend- 
ing the areas or. establishing the market. 

(Para 3) 

(CO) Maharashtra Agricultural Pro- 
duce Marketing (Regulations) Act (1963) 
(20 of 1964), Ss. 3, 4 — Objections invit- 
ed under — Enquiry — Necessity. 

Where the Zilla Parishad filed a 
written objection and where no enquiry 
was held or no personal hearing was 
given, can the final notification publish- 
ed be held to be illegal? No. 

Where the written objection filed 
by the Zilla Parishad was duly consider- 
ed, merely because an enquiry was not 
held or a personal hearing was not given 
to the Zilla Parishad does not render the 
notification ilegal Section 4 (1) contem- 
plates that the State Government ‘may’ 
if it considers necessary, hold an en= 
quiry. The use of the word ‘may’ clearly 
indicates that it is not obligatory on the 
State Government to hold an enquiry. 

(Para 7) 

(D) Maharashtra Agricultural Pro- 
duce Marketing (Regulations) Act (1963) 
(20 of 1964), S. 2 (1) (a) — Enlargement 
of definition of “agricultural produce” — 
Intra vires State Legislature. 

The items included in the definition 
are not unconnected or foreign to the 
regulation of the agricultural produce 
marketing. In pith and substance‘it is a 
legislation meant for regulation of mar- 
keting of agricultural and some other 
produce. If the State Legislature has 
power to legislate on the subject, it is 
also competent to have its own dictionary 
by. defining a phrase or term used in the 
Act. The definition of the words “agricul+ 
tural produce” is not ultra vires of the 
legislative powers of the State Legisla- 
iure. (Para 9) 

J. N. Chandurkar, for Petitioner; 
V. A. Masodkar and M. P. M. Pillai (for 
No. 1) and M, M. Qazi, Addl. Govt. Plea- 
der (for Nos. 2 to 4) for Respondents. 


DHARMADHIKARI, J.:— The peti= 
tioner, Zilla Parishad, Bhandara, consti- 
tuted under Section 8 of the Maharash- 
tra Zilla Parishad and Panchayat Sami- 
tis Act, 1961, has filed this writ petition 
challenging the notifications issued by 
the Director of Agricultural Marketing 
and Rural Finance, Maharashtra State, 
Poona-1, dated 16-10-1970 and 15-11-1971 
issued under Sections 3 and 4 of the 


.Maharashtra Agricultural Produce Mar- 


keting (Regulation) Act, 1963 (Act No. 
XX of 1964), hereinafter referred to as 
the Act. Under the Central Provinces and 
Berar Agricultural Produce Market Act, 
1935 (Act No. XXIX of 1935), hereinafter 


1974 
referred to as the Act of 1935. a notifi- 
kation under Section 3 was issued by the 
Commissioner, Nagpur Division, Nagpur, 
dated 10-10-61 declaring the grain mar- 
ket at Tirora, in Gondia tahsil of Bhan- 
dara district to be a market for sale and 
purchase of agricultural produce and 
laying down the limits of the said mar- 
ket, which was to include the area des- 
eribed as a market yard, the market pro- 
per and the market approaches as speci- 
fied in the said pr “sation. It is not dis- 
‘puted before us it the respondent 
Agricultural Produ. Market Committee 
‘was carrying out its business in this grain 
market after the said notification was 
fssued by the Commissioner. After com- 
8ng into force of the Act No. XX of 1964 
a notification under Section 3 of the 
said Act was issued by the Director of 
‘Agricultural Marketing and Rural Fin- 
«nce, Maharashtra State dated 16-10- 
1970. By this notification it was propos- 
ed to extend the said area so as to in- 
clude in it all the villages in the area of 
Wirora Panchayat Samiti and to regulate 
the marketing of various agricultural 
‘produce referred to in the said notifica- 
tion. The objections or suggestions in 
this behalf were also invited within a 
period of one month from the date of 
‘publication of the notification in the 
aharashtra Government Gazette, The 
said notification was published in the 
Government Gazette on 12-11-1970. It is 
contended by the petitioner that the peti- 
tioner had objected to the said notifica- 
tion issued by the Director under Sec- 
ton 3 of the Act. After considering all 
the objections raised, a final notification 
"under Section 4 of the said Act was issu- 
ed by the Government. vide notification 
dated 15-11-1971 declaring that with 
effect from the date of the publication 
of the said notification in the Maharash- 
fra Government gazette the marketing 
of the agricultural commodities as men- 
fioned in the said notification and in the 
area referred to therein was to be regu- 
lated. These two notifications have been 
challenged by the petitioner Zilla Pari- 
shad in the present writ petition, The 
Zilla Parishad has also challenged the 
motification issued by the Commissioner 
‘dated 10-10-1961 in exercise of the powers 
conferred upon him by sub-section (1) of 
« Section 3 of the Act of 1935 and a sub- 
seguent notification dated 10-2-1962 issu- 
ed by the Commissioner in exercise of 
the powers conferred by Section 16 of 
fhe said Act upon him. According to the 
‘petitioner, these two notifications issued 
under the Act of 1935 were illegal, and 
therefore, the subsequent notifications 
under Act No. XX of 1964 which are 
based on ‘the notification issued under 
fhe repealed Act are consequently illegal 


nd are liable to be quashed and set 
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aside, The notification issued under Sec- 
tions 3 and 4 of the Act No. XX of 1964 
are also challenged on the ground that 
though Zila Parishad has raised speci- 
fic objections to the notification issued 
under Section 3 of the Act, the said ob- 
jections were not considered by the Di- 
rector before issuing the notifications 
under sub-section (3) of Section 4 of the 
Act. So far as the challenge to the noti- 
fications dated 10-10-1961 and 10-92-1962 
issued under the provisions of the Act 
of 1935 is concerned, we have not allow- 
ed the learned counsel for the petitioner 
to challenge the said notifications in this 
writ petition after a lapse of several 
years. The said notifications have been 
challenged by the Zilla Parishad in this 
writ petition after inordinate delay, 
which is not even sought to be explain- 
ed in this petition. The Zilla Parishad is 
a creation of a Statute, and therefore, is 
a Statutory body. The Agricultural pro- 
duce Market Committee is also a crea- 
tion of a Statute, and therefore, is a sta- 
tutory body. The Zilla Parishad was well 
aware of the notifications issued under 
the earlier Act of 1935 in the year 1961 
and 1962 itself. The enactment of the 
new Act, namely. the Act No. XX of 
1964 has not given any new cause of ac- 
tion to the petitioner to challenge the 
said old notifications. This long delay, 
laches and the absence of an attempt to 
explain the delay, are, in our view, the 
circumstances enough not to permit the 
petitioner Zilla Parishad to challenge the 
said notifications after the lapse of seve- 
ral years in this writ petition. There- 
iore, we have not permitted the learned 
counsel for the petitioner to challenge 
the said notifications dated 10-10-1961 
and 10-2-1962 in this writ petition, 
1 


2. While challenging the notifi- 
eations issued under Sections 3 and 4 of . 
the Act No. XX of 1964 it is contended 
by Shri Chandurkar, the learned counsel 
for the petitioner. that assuming that 
the notifications issued under the Act of 
1935 were good notifications, the said 
notifications constituted market area spe- 
cified there in the notifications them- 
selves, It is no doubt true that under 
Section 64 (2) of the Act No. XX of 1964 
the area or place declared to be a mar- 
ket area or any place or market declared 
to be a market'under the enactment 
So repealed on the commencement of 
the new Act, shall be deemed to be a. 
market declared under this Act, still it 
cannot be said that the market existing 
prior to coming into force of the Act No. 
XX of 1964 was a market established 
under the new Act. This being the posi- 
tion, according to Shri Chandurkar, as 
there was no market established under 
ihe new Act the question of extension 


E30 Bom.  [Prs. 2-6] 


' does not arise, and therefore, the notifi- 
cation issued under Sections 3 and 4 of 
tthe new Act are illegal It is not possible 
for us to accept this contention of Shri 
Chandurkar, 


3. Tf cannot be disputed thai 
under the old Act a market or a market 
' area was constituted and established. By 
Section 64 (1) of the Act No. XX of 1964 
the Act of 1935 has been repealed, but 
sub-section (2) of Section 64, which is in 
the nature of the saving clause, the 
market and the market area as well as 
the place declared under the enactmenf 
so repealed on the commencement of the 
mew Act is deemed to be the market 
area or the market declared under this 
Act. By this deeming provision the de=- 
clarations made under the repealed Act 
have been treated to be the declarations 
as if they are issued under the new Act. 
This legal fiction will have to be carried 
out to its logical conclusion. Therefore, 
by virtue of this saving clause it will 
have to be held that the declarations 
made under the Act of 1935 by notifiez- 
tions dated 10-10-1961 and 10-2-1962 
establishing the market will be the mar- 
ket declared under the provisions of the 
Act No. XX of 1964 for all purposes 
fThis being the position in law, in our 
opinion, it was competent for the Direc- 
tor of Agricultural Marketing and Rural 
Finance to issue notifications under Sec« 
tions 3 and 4 of the new Act extending 
the areas or establishing the market 
under the new Act itself. The market 
area which was already declared under 
the repealed Act was, therefore,  avail- 
lable even for the purpose of extension 
under the new Act, because the said 
market is deemed to have been declared 
under the Act No. XX of 1964 itself, In 
this view of the matter, in our opinion, 
there is no substance in this: contention 
raised by Shri Chandurkar, 


4. Ft was then contended by Shri 
Chandurkar that by the notification issu- 
ed under Section 3 of the Act by the 
Director of Agricultural Marketing and 
Rural Finance the objections were  in- 
vited within.a period of one month Trom 
the date of publication of the notifica~ 
fion in the Maharashtra Government Ga~ 
zette. As already stated, the said notifi- 
cation was published in the Government 
gazette dated 12-11-1070. According to 
Shri Chandurkar, in pursuance of this 
notification inviting objections, the peti- 
tioner Zilla Parishad had raised objec- 
tions vide Annexure IV. It was not pos~ 

sible for us to ascertain the date of the 
seid objections, but it seems that the 
said objections were raised well within 
time, namely, within a period of one 
month from the date of the ee 
of the notification under Section 3 of tha 
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Act No, XX of 1964 According to Shri 
Chandurkar, though the notification dat- 


ed 15-11-1971 issued under Section 4 of ` 


the Act specifically refers that the sug- 
gestions and/or objeetions received in 
response to that notification during the 
prescribed period have been considered 
before issuing the notification under 
Section 4, in fact the objections raised 
by the Zilla Parishad were not consider- 
ed. It is not possible for us to accept this 
eontention of Shri Chandurkar also, 


5. Apart from the fact that the 
notification issued under Section 4 of 
the Act dated 15-11-1971 specifically, 
makes a reference that all the suggese 
tions and objections received in response 
to the notification issued under Section 3 
of the Act during the prescribed period 
were duly considered by the authorities 
before issuing the notifications under 
Section 4, in the return filed before us 
on behalf of the respondents Nos. 2 to 4, 
namely, the Commissioner, Nagpur Dis 
vision, Nagpur, the Director of Agricul 
tural Marketing and Rural Finance, Ma? 
harashtra State, Poona-1 and the State 
of Maharashtra, it is specifically averred 
that while taking the decision on the 
issue of final notification under Section 4 
(1) of the Act all the pros and cons of the 
objections raised by the Zilla Parishad 
in the matter were considered and it was 
thought that since the Zilla Parishad, 
Bhandara, has raised the objections 
merely on the grounds of its affected in4 
come position and depletion of its mone« 
tary resources, it was thought that the 
same should not be allowed to block the 
"way of regulation of the cattle market 
which by itself, ensures fair dealing and 
‘all the open market facilities for tha 
buyers and the sellers. In view of this 
categorical statement made in the return 
jt is quite clear that the objection raised 
by the Zilla Parishad “was duly considers 
ed by the authorities before issuing the 
notifications under Section 4 of the Ach 


6. - However, it was contended by 
Shri Chandurkar. that the petitioner Zilla 
Parishad was not given any opportunity 
of being heard before the said objection 
"was decided by the authorities, For this 
purpose Shri Chandurkar has placed 
reliance upon the provisions of Section 4 

of the Act. It will be useful at this stage 
to reproduce Sections 3 and 4 of the Ach ' 
No. XX of 1964. which are as unders 


.  "$. (1) The State Government may, 
by notification in the official gazette, 
declare its intention of regulating tha 
marketing of such agrieultural produce, 
jn such area, as may be specified in the 
motification. The notification may also ba 
published in the language of the area in- 
any newspaper circulating therein, and 
shall also be published in such other 
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manner as in the opinion of the State 
Government is best calculated to bring 
ito the notice of persons in the area, the 
dintention aforesaid. 

> (2) The notification -shall state that 
zany objections or suggestions which may 
‘be received by the State Government 
zwithin a period of not Jess one 
smonth from the date of the notification 
"will be considered by the State Governs 


à 
4, (1) On the expiry of the period 
„specified in the notification issued under 
; Section 3, the State Government shall 
consider the objections and suggestions, 
if any. received before the expiry of such 
period and may, if it considers necessary 
hold an inquiry in the manner prescribed. 

Thereafter, the State Government 
may, by another notification in the offi- 

- gial Gazette declare that the marketing 

- of the agricultural produce specified in 

' the notification shall be regulated under 

. this Act, in the area specified in the no« 
tification. The area so specified -shall ba 
the market area, A notification under 
this section may also be published in the 
language of the area in a newspaper 
circulating therein, and shall also be 
published in such other manner as in 
the opinion of the State Government is 
fbest calculated to bring to the notice of 
‘persons in the area the declaration 
aforesaid, 

(2) On any declaration being made 
munder sub-section (1) no local authority 
shall thereafter, notwithstanding  any« 
thing contained in any law for the time 
being in force, establish. authorise or 
continue or allow to be established, au- 
thorised or continued any place in the 
market ares for the marketing of tha 
agricultural produce, 

(3) Subject to the provisions of Seca 
fion 3, the State Government may, af 
any. time by notification in the official 
Gazette, exclude from a market area any 

"Brea, or include therein an additional 
area, or may direct that the regulation 
of the marketing of any agricultural 
produce in any market area shall cease, 

‘or that the marketing of any agricultu- 
ral produce (hitherto not regulated) shal! 
be regulated in the market area.” "- 
Relying upon the provisions of sub-see+ 
tion (1) of Section 4 reproduced above, 
it was argued by Shri Chandurkar that 
it was necessary for the Director of Agri- 
cultural Marketing to hold an inquiry 
fin the manner prescribed before issuing 
the final notification under Section 4 of 
the Act. It is not possible for us to ac- 
cept this interpretation placed by Shri 
Chandurkar on the provisions of Sections 
3 and 4 of the Act. 

7. | Sub-section (2) of Section 3 of 
fhe Act No. XX of 1964 contemplates 
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that a notification issued under’ Section 3 
Should state that any objections or sug- 
gestions which may be received by the 
State Government within a period of 
not less than one month from the date 
of the notification will be considered by 
the State Government, Then comes sub- 
section (1) of Section 4 which lays down 
that on the expiry of the period specified 
in the notification issued under Section 3, 
the State Government shall consider the 
objections and suggestions, if any, re- 
ceived before the expiry of such period 
&nd thereafter come the crucial words 
used in the said section, namely, "and 
may, if it considers necessary, hold an 
enquiry in the manner prescribed”, The 
use of the word “may” in the said section 
clearly indicates that it is not obligatory 
upon the State Government to hold an 
enquiry in all cases. The holding of an 
enquiry is contemplated only in such 
eases where it is thought expedient by 
fthe State Government, or the State Gov- 
ernment considers that such holding of 
an enquiry is necessary. In this particu- 
lar ease it cannot be said that any hold- 
fing of such an enquiry was necessary or 
‘was considered necessary by the State 
Government. In this view of the matter, 
in our opinion, it cannot be said that 
only because an enquiry was not held or 
‘a personal hearing was not given to the 
Zilla Parishad the notification issued 
under Section 4 is illegal. The provisions 
of the Act only make it obligatory on 
the part of the Government or its dele- 
gate to consider the objections and the 
suggestions, For considering such objec- 
tions and suggestions it is not necessary 
that a personal hearing should be given 
to the objector. Such hearing is not con- 
templated by the provisions of the Act 
or even under the general principles. In 
the present case the objection raised by 
the petitioner Zilla Parishad was in writ- 
ing and the said objection was duly cona 
sidered. by the Director, and therefore, 
in our opinion, it cannot be said that 
there was any infirmity in the notifica- 
tion issued under Section 4 of the Act, 


8. TÉ was then contended by Shri 
Chandurkar that the Act No. XX of 1964 
fis so far as it enlarges the definition of 
agricultural produce vide Section 2 (1) (a) 
including under its import the various 
categories, which are not agricultural 
produce, is ultra vires of the legislativa 
powers regarding the regulation of mar- 
kets for agricultural produce. It is con- 
tended by Shri Chandurkar that the Act 
has been enacted by the legislature for 
the purpose of regulating agricultural 
produce marketing. The word  "agricul- 
ture", as normally used, will not include 
animal husbandry, forest ete. as specified 
in the definition itself, and therefore, tha 
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said definition in clause (a) of Section 2 
(1) of the Act is ultra vires of the legis- 
lative powers of the State Legislature. It 
ds not possible for us to accept this con« 
tention of Shri Chandurkar also, 


p 9. . From the preamble of the Act 
ft is quite clear that the present Act has 
been enacted by the State Legislature to 
regulate the marketing of agricultural 
and certain other produce in market 
area. Essentially the present legislation 
is a legislation meant for regulating the 

arket. It is not disputed before us by 
Shri Chandurkar that the State legisla- 
‘ture is competent to make laws with res 
pect to the matters, namely market, agri- ` 
ulture, horticulture, animal husbandry, 
apiculture, pisciculture and forest etc. 
Once it is held or conceded that the Stata 
legislature has a power to legislate on 
he topic, in our opinion, it cannot be said 

at the State legislature has no power 
to lay down its own definitions regarding 
the various terms used in the Act. In 
most of the modern Acts of legislatura 
there is an interpretation clause or a de- 
finition clause enacting that words or 

ases when found in the Act are to ba 
understood as regards that Act in a cer- 
tain sense or are to include certain things 
which but for such definition clause they 
would not normally include, In other 
words, aS a part of its legislative fume- 
tion legislature may enact law and defina 
its meaning. Normally definitions in a 
Statute or enactment are provided in 
order to give some artificial meaning to 
Swords or phrases used in the Act. As a 
matter of fact, normally whenever a 
legislature wants to expand or restrict 
the normal connotation of the word, the 
said term is defined in the Act. Thus if 
fis well within the competence of the. 
State legislature to define any term or. 
phrase by laying down its own cefinition 
‘which may in a given ease be an artifi- 
cial definition. In the present case by: 
Section 2 (1) (a) the legislature has de« 
fined "agricultural produce" as under: 


* "Agrieultural produce! means all 
produce (whether processed or not) of 
agriculture, horticulture, animal  hus- 
-fbandry, apiculture, pisciculture and 
forest specified in the Schedule”, 
Thereafter the various matters which ara 
fneluded in this definition have been spe~ 
ified in the Schedule attached to the 
‘Act. It is an artificial definition whereby 
fhe legislature has included all these 
matters in the compass of the phrase 
agricultural produce for the purposes of: 
the Act. Moreover, it cannot be said that 
the items included in the definition are 
_ ‘wholly unconnected or foreign to the re- 

gulation of the agricultural produce 
marketing. The items specified in the 
said definition are intimately connected 


ALË 


with the agricultural marketing in this 
country. In pith and substance this is ES 
legislation meant for regulation of mars. 
keting of agricultural and certain other 
produce. In this view of the matter, inl 
our opinion, it cannot be said that the; 
definition of the term "agricultural pro~} į 
duce" as incorporated in Aet No. XX ofj) 
1964 is ultra vires of the legislative pow]; 
ers of the State legislature. It has not i 
been shown to us as to how it ‘can ba: 
said that the said definition is beyond tha: 
legislative competence of the State legis« 
lature, though an argument in that be« 
half is advanced. If the legislature hasfi 
the power to legislate on the subjecti 
then it cannot be said that it was not com-. 
petent for the legislature to have its ownt 
dictionary by defining the 
terms used in the Act. In this view of the], 
matter, in our opinion, there is no sub« 
stance in this contention of Shri Chang 







durkar, 


10. Té was then contended by Shri 
Chandurkar that sub-section (3) of Secs 
tion 4 only contemplates extension of a 
market area or inclusion of an additional 
market area therein. In the present case 
fit cannot be said that there is any exten= 
sion of the market area or the marketing” 
of the agricultural produce which was 
not hitherto regulated. According to Shri- 
‘Chandurkar, the notification issued under ` 
Section 4 has failed to achieve its ob: 
fect. A specific stress was placed by him 
on the last portion of the said notificas 
tion which is as undert 

Ko 


"Now, therefore, in exercise of 
powers conferred under sub-section 
of Section 4 of the Maharashtra Agricul 
fural Produce Marketing (Regulation) 
Act. 1963 (Maharashtra Act XX of 1964) 
read with Government notification Agris 


r 


culture- and Co-operation  Departmenf 


No. APM/1063-27543/C-1, dated the 15th 
September 1967, the Director of Agricul« 
tural Marketing, Maharashtra State, 
‘Poona hereby declares that, with effect 
from the date of publication of this not 
fication in the Maharashtra Government 
Gazette the marketing of agricultural 
commodities as mentioned in the above 
paragraphs in the area referred to there- 
fn shall be regulated." i 
According to Shri Chandurkar, the words 
used in this notification will not mean 
that there is any extension of area or. 
marketing of any agricultural produce: 
as contemplated by sub-section (3) of! 
Section 4 of the Act. Tt is not possible 
for us to accept this contention of Shri. 
Chandurkar, : 
11. ‘The said notification will hava 
fo be read as a whole. If the said notifi- 
eation is read as a whole, it is quite clear 
that by this, the marketing of the agri- 
cultural commodities as mentioned in tha 


th 


5974 
earlier paras, of the said notification and 
the area referred to in the earlier part 
of the said notification is contemplated to 
be regulated. Initially the respondent- 
Committee was operating within the mara 
ket-yard as specified in the notification 
dated 10-10-1961 issued under the Act 
of 1935. By the subsequent notification 
fssued under the Act of XX of 1964, 
either under Section 3 or under Section 
4, the area of operation is extended and 
fs to include all the villages in the area 
of Tirora Panchayat Samiti. The market- 
fing of the agricultural produce which 
was not being regulated by the said 
Committee prior to coming into force of 
the said Act was also sought to be ex~ 
fended by ineluding regulation of mar- 
keting of various agricultural produce 
specified in the said notification. In this 
wiew of the matter, in our opinion, it 
cannot be said that there is either no ex- 
tension either in the area of the market~ 
ing of the agricultural produce as  con- 
templated by sub-section (3) of Section 4 
of the Act. In this view of the matter, 
fm our opinion, there is no substance in 
this contention raised by Shri Chandur~ 
ars 

12. In the result, therefore, the 
petition fails and is dismissed. However, 
fn the circumstances of the case there 
will be no order as to costs. 


Petition dismissed. 
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Kishore Premlal Dalava and others, 
Appellants v. Akaii Premaji and others, 
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. A, F. O. No. 309 of 197%. DJ- 26-2- 
1973, against decision of H. Suresh 
Judge, City Civil Court, Bombay. in Suit 
No. 6759 of 1967. 

Index Note:— (A) Bombay Court- 
Fees Act (36 of 1959), Section 6 — Suits 
Waluation Act (1887), Section 9 (as am- 
ended by Maharashtra Act 9 of 1970) — 
Suit filed long before amendment .— 
Whether amendment affects payment of 
tourt-fees retrospectively. 

Brief Note;— (A) The new CL (ha) 
and the amendment effected in Cl (i) of 
Section 6 (iv) of the Act. 1959. bv Sec- 
tion 4 of the amending Act require to 
pay ad valorem  court-fees, whereas 
Section 6 (2) (b) of the amending Act 
providés in mandatory terms. that In a 
case where the plaint, though ordered to 
lbe returned to the plaintiffs for presenta~ 
tion to the proper Court had not actual- 
fv been returned in compliance with the 


-order the City Court "shall. without any 
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further application continue the suit”, 
There is nothing in express terms of 
Section 4 of the amending Act to make 
the amendments effected thereby retros- 
pective in operation. For the same rea» 
sons, the new Section 9 of the Suits 
Valuation Act, 1887, is also not retrospec~ 
live in operation. In view of the manda- 
tory terms of the concluding part of 


Section 6 (2) (b) of the amending act, a 


suit in which the relief claimed is in- 
eapable of monetary valuation and which 
fulfils the other conditions thereof, must 
continue in the City Civil Court, with» 
out the plaintiffs being reauired to pay 
any additional court-fees. (Para 4) 


Cases Referred: Chronological Paras 
AIR i197? Gui, 55, Chandrakant vw; 
Ratanshi 4 


N. Ramaratnam, for Appellants; 


vV. 
E, V. Mokashi (for No. 7), K. S. Capoor 


and M. S. Sanghavi i.b. M/s. Bilawala 
md en (for Nos. 8 to 10), for Respons 
ents, P 


JUDGMENT :— This is an appeal 
filed bv the original plaintiffs against an 
order passed by Judge Suresh of the 
Bombay City Civil Court on the 5th of 
April 1971 ordering the plaint to be re- 
turned to the plaintiffs for presentation 
to the proper Court on the ground thaf 
the subject-matter of the suit exceeded 
the pecuniary jurisdiction of that Court. 
The six plaintiffs and the 7th defendant 
are members of a joint and undivided 
Hindu familv. defendant No. 7 being the 
father of plaintiffs Nos. 3 to 6. In the 
year 1953 defendant No. 7, and the plain- 
tiffs’ grandmother one Laxmibai, as well 
as Premlal the father of plaintiffs Nos, 
L and 2, and their uncle Kishanlal. purs 
ported to mortgase the suit property, 
which is situated at Dadar in Bombay, 
and it is the contention of the plaintiffs 
that the said mortgage was executed 
without legal necessity and fs not bind« 
fing upon them. The said mortgage was 
transferred from time to time and fup- 
ther charges were created on the said 
property in respect of further advances, 
and defendants Nos. 1 to 5 ultimately 
had the mortgagees’ interest in the said 
property vested in them. The suit pro« 
perty was put up for auction bv defen- 
dants Nos. 1 to 5. in purported exercisa 
Of the powers conferred under the deeds 
of mortgage and further charges, on the 
ü9th of September 1967, and it was pur- 
chased at that auction by the 6th defen- 
dant for a sum of Rs. 48.000. It may be 
mentioned that it is the contention of the 
plaintiffs that the said property was ae 
tually. worth as much as Hs. 96.000/-. Ii 
may also be mentioned that.all the six 
plaintiffs were minors at the time. ef 
execution of the purported deeds of mort^ 
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gage and further charges, and it is the 
contention of plaintiffs that defendant 
No. 7 was at no time the Karta of their, 
fioint Hindu family. The plaintiffs also 
contend that the said purported morte 
gage, further charges as well as the alie- 
nation at the auction sale were without 
legal necessitv and were fraudulent and 
the same were not.binding upon them. 
They have, therefore, filed the present 
suit on 25th October 1967 praying, 
for a declaration that the purported morte 
gages and transfers of mortgages in rese 
pect of the suit property are void, ine 
valid, inoperative, ineffective and nof 
binding upon them: and (b) for a de- 
claration that the auction sale of the suit 
propertv held on the 19th of September 
1967 is also void. invalid, inoperative, in- 
effective and nof binding upon them, 
Prayer (c) appears to be a repetition of 
prayer (b). Thereafter, bv a Deed of 
Assignment dated 28th December 1967, 
executed by defendants Nos, 1 to 5 as 
well as by defendant No. 6, defendants 
Nos. 8 to 10 purported to acauire the 
rights of defendants Nos, i to 6 in the 
said. property. 


2. The plaintiffs had paid a fixed 
court-fee of Rs. 30 in respect of this suit 
On the ground that the subject-matter 
thereof was incapable of monetarv valua- 
tion and was, therefore, liable to that 
fixed court-fee under Section 6 (iv) (i) 
of the Bombay Court-fees Act. 1059, as 
fit then stood, ‘Thereafter this Court, by 
its judgment D/- 15-10-1968 in L- P. A. 
No. 44 of 1968 (reported in ILE (1970) 
Bom 1341) held that where the subiecte 
matter of a suit was not capable of be- 
ing estimated in money value, it could 
not be said that the monev value of such 
suit was less than Rs. 25.000/. and such 
a suit could not, therefore, be entertain- 
ed by the Bombav Citv Civil Court, but 
had to be filed in the High Court. In 
view of that judgment, the plaint in the 
said suit was ordered by Judge S. K. 
Desai (now Mr. Justice Desai) on 26th 
March 1969 to be returned to the plain» 
tiffs for presentation to the proper Court. 
In point of fact. the said plaint was, 
however, not returned and remained to 
be returned to the plaintiffs when the 
amendments effected in the Bombay 
Court-fees Act, 1959. as well as in the 
-Suits Valuation Act, 1887. by  Maha- 
rashtra Act 9 of 1970 came into force. 
The amending Act sought to nullify the 
effect of the judgment of this Court in 
L. P. A. No. 44 of 1968 which has been 
referred to above. ‘The material provi- 


sions of the amending Act. as far-as the. 


present case is concerned, are ‘that .in 
Section 6 of the Bombay Court-fees Act, 
1959, a new clause (ha) was added to 
Section 6 (iv) of the Bombav Court-fees 


Kishore Premla] v. Akaf (Vimadalat y5 ' — 


(a) ' 


A. IR. 


Act, 1959, which provided that in suits 
for a declaration that any sale, or eon- 
tract for sale or termination of.contract 
of sale of anv propertv was void, one- 
fourth of ad valorem fee leviable on the 
value of the property must be paid bv 
way of court-fee; and clause (i) of the 
said Section 6 (iv) was amended by pro< 
viding, instead of the fixed court-fee of 
Rs. 30. an ad valorem fee payable as if 
the amount or value of the subiecte 
matter was Rs. 300. The said amending 
Act also substituted a new section in 
place of the old Section 9 of the Suits 
Valuation Act, 1887, providing that in 
cases in which the subject-matter of the 
suit did not admit of being satisfactorily 
valued, the suit was to be treated as if 
the subject-matter was of the value of 
Rs. 300. and as if the court-fees thereon 
were pavable ad valorem under the re« 
levant provisions of the Court-fees Act: 
The material portion of Section 6 (2) (b) 
of the amending Act enacted that whera 
any plaint had been directed to be res 
turned by the City Court for the pur- 
vose of being presented to the proper 
Court on the ground that the subiect= 
matter of the suit was not susceptible of 
monetary evaluation, the said order shall 
be void and of no effect, and if the same 
had not been actually been returned 
before the commencement of the said 
amending Act, “the City Court shall, ` 
without any further application, con- 
tinue the suit or proceedings from the 
Stage reached immediately before such 
Order was made." 


3. In view of the provisions of 
fhe said amending Act, therefore, the 
Bombay Citv Civil Court continued to ba 
seized of the present suit in spite of tha 
order dated 26th March 1969 passed by. 
Judge S. K. Desai (as he then was). 
which S. 6 (2) (b) of the amending Act ex= 
pressly declared to be void and of no ef= 
fect. The defendants, however, sought to 
raise a preliminary issue whether, even 
after the amending Act came into force, 
this suit could be said to be within 
the pecuniary jurisdiction of the Bombay 
City Civil Court, and the suit was placed 
on the board of Judge Suresh for the 
trial of that preliminary issue. It was on 
that preliminary issue that Judge Suresh 
passed the order under appeal which was 
dated 5th April 1971. whereby he held 
that the present suit was governed by 
the provisions of Section 6 (iv) (ha) of 
the Bombay Court-fees _Act, 1959, as 
amended: that under Section 8 of the 
Bombay Court-fees Act. 1959. the Court 
always has the power to revise the valua- 
ton and determine the correct valuation - 
of a suit: and that Section 6v) (ha) of | 
the Bombav Court-fees Act only enabled 
the plaintiff to pay court-fees on onea 


a 
#972 ies 
fourth of the value of the property. but 


the- value of the suit for the purpose of, 


furisdiction must necessarily be the whole 
value of the property. The plaintiffs 
themselves having valued the suit pro- 
perty at Rs. 96,000. Judge Suresh held 
that the suit was. therefore, bevond the 
pecuniary jurisdiction of the Bombay 
City Civil Court and ordered the plaint 
to be returned to the plaintiffs once 
again for presentation to the proper 
Court. It is from that order that the 
present appeal has been preferred by the 
plaintiffs, 


4. The first question that arises 
fg whether the amendments effected in 
the Bombay Court-fees Act, 1959. in so 
far as they relate to the addition of 
clause (ha) fn Section 6 (iv) as well as 
the amendment in clause (i) and the am= 
endment effected bv substituting a new 
Section 9 for the old section in the Suits 
Valuation Act, 1887. are retrospective in 
effect and apply to the present suit which 
had been filed long before the said ame 
endments came into force but still re- 
mained on the file of the Bombay City 
Civil Court on the date on which those 
amendments were enacted. In my opins 
fon, to hold those amendments to be 
retrospective would lead to a clear in- 
consistency between the provisions of 
Section 4 of the amending Act and the 
material part of Section 6 (2) (b) of the 
same Act in the case of suits like the 
present one. The new clause (ha) as 
well as the amendment effected in CL (i) 
of Section 6(iv) of the Bombay Court- 
fees Act, 1959. by Section 4 of the am- 
ending Act would require the plaintiffs 
in the present suit to pav ad valorem 
court-fees, whereas Section 6 (2) (b) of 
the amending Act provides in mandatory 
terms, without any qualification or res 
quirement in regard to pavment of addi- 
tional court-fees, that in a case like the 
the present one where the plaint. though 
ordered to be returned to the plaintiffs 
for presentation to the proper Court had 
not actually been returned in compliance 
with the order. the City Court "shall, 
without anv further application, continue 
the suit" There fs nothing in express 
terms of Section 4 of the amending Act 
to make the amendments effected there- 
by 
fact, the inconsistency referred to bv me 
should lead the Court to the conclusion 
that the lepislature did not intend the 
^ amendments effected bv Section 4 of the 
amending Act to. be retrospective in 
their operation, The intention of the 
Legislature to give retrospective effect 
which is referred £o in the fourth para. 
of the Preamble to the amending Act is 
duly carried out bw the provisions of 
Section 6 of that Act and. in my opinion, 
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retrospective In operation and, jn 
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nothing more than that was intended by 
the Legislature when it enacted the said 
para of the Preamble. For the same 
reasons, the new Section 9 of the Suits 
Valuation Act, 1887, which was substi- 









tions thereof, must continue in the City 
Civil Court, without the plaintiffs being 
required to pav anv additional court-fees. 
T, therefore, hold that as regards court~ 
fees, the present suit continues to ba 
governed bv Section 6 (iv) (i) of ‘the 
Bombay Court-fees Act, 1959. as it stood 
prior to its amendment by Maharashtra 
Act 9 of 1970. and the view taken by 
Judge Suresh that the present suit is 
governed by the new clause (iv) (ha) of 
Section 6 of the Bombay Court-fees Act, 
1959. is erroneous, if the plaintiffs’ aver- 
ment in the plaint that the relief claimed 
fn it is incapable of monetary valuation 
be correct and is accepted by the Court, 


. 9. Mr. Cooper on behalf of defen- . 
dants Nos, 8 to 10 has, however, contend 
ed that. now that the judgment of Judge 
S. K. Desai (as he then was) dt. the 26th 
of March 1969 has become void and of no 
effect in view of the express terms of the 
opening part S. 6 (2) (b) of the amending 
Act. it is open to him to contend that the 
plaintiffs suit, as framed, is not incapable 
of monetary evaluation, and that on a 
proper valuation of the subject-matter 
thereof- this suit is beyond the pecuniary 
furisdietion of the Bombay City Civil 
Court. He has further contended that 
the Court is not bound to accept the 
plaintiffs’ statement in regard to the 
eourt-fees pavable on a suit and that 
under Section 8 of the Bombay Court~ 
fees Act, 1959. if the Court is of opinion 
that the subject-matter of a suit has 
been wrongly valued, or if an applica- 
tion is made to the Court for the revi- 
sion of any valuation made by the plain- 
tiff, the Court has the power to ‘revise 
the same and determine the correct 
valuation. Mr. Cooper has contended 
that the present suit is governed by 
Article 7 of Schedule I of the Bombay 
Court-fees Act, 1059, in so far as the 
plaintiffs seek to obtain relief which is 
capable of being valued jn terms of mone 
tary gain or prevention of monetary 
Toss and, So valued, the subject-matter 
of the suit for the purpose of the Suits 
Valuation Act would be far in excess of 
Rs, 25,000. In support of his contention 
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Mr. Cooper has relied on an unreported 
judgment of mv brother Kantawala dated 
Tth: September 1970 in A. O. No. 290 of 
1969. In the plaint in the case before 
my brother Kantawala. there was only 
one substantive prayer and that was for 
a declaration that the several purported: 
mortgages and further charges did not 
-affect the right of the plaintiffs in the 
properties described in Annexure 'A' ta 
the plaint in the said suit. There was nc 
question in the said case of setting aside 
an auction sale, nor was any relief claim- 
ed by wav of permanent jniunction. I# 
seems the plaintiffs in the said case took 
out a Notice of Motion for interlocutory 
relief and the question of iurisdiction 
Was raised fn the course of the argu- 
ments on that Motion. My brother 
Kantawala held that court-fees were 
payable on the said in accordance with 
the provisions of Article 7 of Schedule I 
of the Bombay Court-fees Act. 1959. and 

t the value of the subject-matter of 
the suit for the purpose of the Suits 
Valuation Act was far in excess of 
Rs. 25,000 and the Bombav City Civil 
Court had, therefore, no jurisdiction to 
entertain and try that suit. He further 
held that the trial Court was iustified in 
passing an order returning the plaint for 
presentation to the proper Court and thaf 
as the trial Court had no jurisdiction to 
entertain and trv the suit the plaintiffs 
were not entitled to seek any interlocu- 
tory relief on the Motion. As against 
that decision, Mr. Ramanathan for the 
plaintiffs relied upon a decision of a 
single Judge of the Gujarat High Court 

" in the case of Chandrakant v. Ratanshi, 
ATR 1971 Gui 55 but apart from the fact 
, that I would be bound to follow the deci- 
- sion of mv brother Kantawala which fs 
not distinguishable on facts, from the 
case before me as far as praver (a) is 
concerned; the. suit in the case of Guia- 
, vat High ‘Court was a suit for general 
| partition in which two mortgages were 


. tehallenged as not binding by praving for 


“a declaration- to that effect. It was held 


(bara. 31) that. having -regard to the . 
subject-matter of the suit which was a 


Suit for partition of the entire property 
of the joint family. the plaintiff could 
not be asked to pav court-fees in regard 
to the declaratory relief claimed on the 
basis of the mortgage amount. That is 
not the frame of the present suit, and, 
fn mv opinion, the ratio of the decision 
of the Gujarat Hish Court in Chandra- 
kant Kothari's case does not apply to the 
present case. ‘It is also important to 
bear in mind that the present suit is not 
merely a suit for a declaration that the 
mortgages and further charges in ques- 
tion are void, invalid. Inoverative. ineffec- 
tive and not binding on the plaintiffs, buf 
the plaintiffs have also praved in praver 
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(b) for a declaration that the auction sala 
held bv the mortgagees is void. invalid, 
inoperative, ineffective and not binding 
upon the plaintiffs. In mw opinion, the 
first prayer is precisely of the nature ofi 
the praver in the case before mv brother 
Kantawala and I would be bound to fole 
low the view taken bv that learned 
Judge in regard to its valuation. both for 
court-fees as well as for ‘jurisdiction. In 
my opinion, however, the present case 
is a fortiori one which comes within 
Article 7 of Schedule I of the Bombay 
Court-fees Act, 1959. in so far as the dee 
claratorv relief claimed in prayer (b) in 
regard to the auction sale not being bind- 
ing upon the plaintiffs is clearly ona. 
which is capable of being valued in terms 
of monetary gain or prevention of monee 
tary loss. In that view of the matter, 
the present suit is not one to which the 
concluding. portion of Section 6 (2) (b) 
of the amending Act can apply. In para- 
graph 10 of the plaint, the plaintiffs have 
themselves valued the suit propertv at 
Rs. 96,000, and it is not disputed that the 
plaintiffs, between them, have a five- 
sixth share therein. The sum of Rupees 
48,000/- which the property fetched at 
the auction sale cannot be taken into 
account for that purpose. for it went to 
the mortgagees. and not to the mortga~ 
gors or their representatives. Under 
Article 7 of Schedule I of the Bombav 
Court-fees Act, 1959, the subiect-matter 
of this suit must, therefore, be valued 
at Rs. 80,000 and court-fees are pavable 
ad valorem on that amount and I hold 
that the valuation of the suit for the 
purpose of jurisdiction would also be 
Rs. 80.000/« under Section 8 of the Suits 
Valuation Act. 1887. In that view of the 
matter, the preliniinary issue tried by 
Judge Suresh was rightly answered 
against the plaintiffs, and I confirm the 
order passed bv him that the plaint be 
returned to the plaintiffs for presenta- 
tion to the proper Court, though on dif- 
ferent grounds. The plaintiffs must pay 
the defendants* costs of this appeal, 


Order accordingly. 


— iis * 
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Index Note:— (A) Contract Act, 


Section 55 — Contract of re-sale of im- 
movable property — Time tis“of essence. 


Brief Note:— (A) Unlike à contract 
g sale of movable property a contract 
Of re-sale or re-conveyance of immov- 
able property is in the nature of a con= 
cession given to the original vendor. The 
«conditions of re-sale must be construed 
Strictly against the original vendor and 
4f he fails to complv with the stipulation 
as to time. which is of the essence of the 
.Contract in such a case, his right to re- 


purchase will be lost. Case law discus- 
«sed. (Paras 5, 7) 
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CHANDURKAR, J.:— These two 
cross-appeals, one filed bv the defendant 
and the other filed bv the plaintiffs. arise 
out of a decree passed bv the Civil Judge. 
Senior Division, Wardha decreeing the 

: Claim for specific performance of a con- 
tract of resale and directing the plaintiffs 
fo deposit in Court Rs. 9.000/- plus 
Rs. 8,100/- on account of interest for pay- 
ment to the defendant within six months 
from the date of the decree. Admittedly, 
the plaintiffs were the owners of field 
khasra No. 96. area 6.95 acres in Bhumi- 
swami rights situated at Jawoorwada, 
Tahsil Arvi, District Wardha. On 7-3- 
1957 the plaintiff executed a sale deed 


Flora 
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Yin v. 
6 
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for a consideration of Rs. 9.000/- in res 
pect of this field in favour of the defen- 
dant. ` The field was already in posses- 
sion of the defendant under a registered 
lease deed dated 5-6-1952 by which the 
Tight to pluck and remove the fruit from 
the garden of orange. musambi, lemon 
and guava trees in the field was trans- 
ferred to the defendant for a period of 
five years from 1952-53 to 1956-57 for a 
consideration of Rs. 7.000/-. The defen- 
dant was also entitled to pluck and re« 
move the pails from the said sarden for 
the period 1957-58 to 1960-61 bv another 
agreement of the same date. On tha 
date on which the sale deed was execut- 
ed bv the plaintiffs the defendant also 
executed an agreement of reconveyanca 
bv which the plaintiffs were entitled to 
Obtain reconveyance of the said property 
on payment of the consideration of 
Rs. 9,000/- plus interest at 14 per cent. 
per month within five years from the 
date of the agreement. The agreemenf 
of reconveyance provided that after the 
expiry of five vears the plaintiffs would 
lose their right of obtaining a reconvey- 
ance. The plaintiffs, therefore. brought 
a suit on 2-1-1964 for specific perform- 
ance of this agreement of reconvey= 
ance. According to the plaintiffs they 
had offered to execute a mortgage by 
conditional sale or a usufructuary mort- 
gage as they were alreadv indebted to 
the defendant and thev were in need of 
additional funds: and though the defen- 
dant had agreed to take a mortgage by 
conditional sale or a usufructuary mort- 
gage, he insisted that the  transac- 
tion. though a mortgage, should be 
given the shape of a sale with the 
condition of repurchase. According to 
the plaintiffs, they were entitled to 
get a resale after taking accounts 
of the income made by the defen~ 
dant from the garden. but having found 
that the defendant dishonestly wanted 
to take advantage of the sale and the 
kararnama the plaintiffs even offered to 
pay. the entire amount as stated in the 
kararnama in the first „week of March 
1962. 'Thev had given a notice to the 
defendant calling upon him to render ac- 
counts, but according to the plaintiffs, 
the defendant refused to abide by the 
real transaction or by the transaction as 
shown in the aforesaid sale deed and 
kararnama. ‘The plaintiffs, therefore, al- 
leged in their plaint that the defendant 
Was. guilty of breach of contract and 
they, therefore, claimed Rs. 6,000/- as 
damages for the vear 1962-63 during 
which period the defendant was not en= 


titled to remove the fruit from the gar- 
den. The plaintiffs, therefore, claimed 
that the defendant be directed to executa 
a sale deed of field khasra No. 96 on re» 
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ceipt of the amounts stated in the Karar- 
nama dated 7-3-1957, or such amount as 
may be determined by the Court and 
place the plaintiffs in possession thereof 
and further to pav the plaintiffs Es. 6.000 
on account of mesne profits as claimed, 


2. In his written statemenf, the 
defendant, pleaded that the previous 
transactions between the parties wera 
not relevant to the claim for specific per< 
formance of the contract of resale and 
for damages. According to him. time 
was of the essence of the contract of re- 
purchase, and since the plaintiffs failed 
fo obtain a reeonvevance of the field on 
Or before 7-3-1962, the plaintiffs were nof 
entitled to any relief. It was denied that 
the plaintiffs wanted to make any pav 
ment as stipulated in the kararnama. 'The 
defendant denied that he was liable for 
damages for breach of contract, and ac« 
eording to him. he was in possession of 
the field as owner thereof and that he 
was always ready and willing to abide 
by the terms of the kararnama. The de- 
fendant further submitted that while 
supplying better particulars asked for 
by the defendant, the plaintiffs had cate~ 
gorically stated that the suit was for en- 
forcing the kararnama dated  7-3-1957 
and, therefore, the suit as framed was 
Viable to be dismissed. 


8. ‘The trial Court found that time 
was not of the essence of the agreement 
of reconveyance of the suit propertv and 
that the plaintiffs’ claim was tenable. It 
held that evidence so as to vary ‘the 
terms embodied in the kararnama dated 
7-3-1957 could not be admitted and the 
plaintiffs could not. therefore, claim thaf 
they were entitled to accounts from the 
defendant of the income received bv him 
from the suit field in terms of the ear- 
lier two leases and to adiust that amount 
towards consideration due under the 
kararnama. It found that the plaintiffs 
were not entitled to claim any damages 
from the defendant. The trial Court thus 
passed à decree that the plaintiffs shall 
deposit in Court’ Rs. 9.000/2. plus Rupees 
8,100/- on account of interest upto 9-3- 
1962 and that on deposit of this amount 
of Rs. 17,100/- the defendant was to 
execute a sale deed of the suit field in 
favour of the plaintiffs and put them in 
possession of the same. It was 
directed that if the defendant failed to 
do so. the plaintiff may apply to the 
Court for getting the sale deed executed 
through Court. 


4. -The defendant has filed First 
Appeal No. 42 of 1965 in which his main 
contention is that the trial Court. erred 
in law in holding that time was not of 
the essence of the contract of resale ex~ 
ecuted by the defendant in favour of 
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-the plaintiffs The plaintiffs have also 
filed First Appeal No. 43 of 1965 in which 
their contention was that the trial Courf 
should have ascertained the real consi» 
deration of Exhibit 28 which is the con« 
tract of resale and should have granted 
specific performance on pavment of tha 
amount so determined plus interest as 
Stipulated in the agreement. Another 
ground on which the decree of the trial 
Court was challenged was that the de« 
fendant having committed a breach of 
contract, damages to the extent of Rs, 
Se should have been awarded. to tha 


P. Fe 
. 9. While dealing with the ques. 
tion whether time was of the essence of 
the contract of reconveyance, the tria] 
Court relied on a decision of the Privy 
Council in Jamshed v. Burioril, 43 Ind 
App 26 = (AIR 1915 PC 83) and observa 
e Maenovrre it Ts practically the settled 
principle that in contract for sale of 
landed property. as ís the case here, un« 
fess the specific intention to the cons 
trary be proved, the time is not the es- 
sence of contract even though the agree« 
ment reduced to writing gives out a 
specitic period for completion of the cons 
a iS 2 
It appears that the Jearned Judge of the, 
trial Court did not notice the distinction 
between, a contract of sale of immovable 
property and a contract of resale or r 
conveyance of immovable property. An 
agreement to reconvey property after th 
vendor has transferred it by sale to the 
vendee is essentially in the nature of a 
concession and has to be exercised ac- 
cording tg the strict requirements of the 
agreement of reconveyance. In . 
bury's Laws of England, third edition, 
yoluma 14. paragraph i151, it is observa 
ed:— 

“Where under a contract, convey= 
ance, of will a beneficia] right is to arisa 
upon the performance by the beneficiary: 
of some act in a stated manner, or at a 
stated time, the act must be performed 


‘accordingly in order to obtain the enjoys 


ment of the right, and în the absence of 
fraud, accident or surprise eauitv will 
not relieve against a breach of tha 
terms,” 

These observations were quoted with aps 
proval by the Supreme Court in Simrath« 
mull y. Nanjalingiah. AIR 1963 SC 1182. 
In that ease the plaintiff had borrowed 
8 certain amount from the defendant and 
fn lien thereof executed a deed of con- 
vevance of certain land with a house 
thereon $n favour of the defendant. On 
the same day. the deed of reconveyanca 
was executed by the defendant. and by 
this deed the defendant agreed to res 
convey the house, but the exercise of the 
Tight of demanding reconveyance by the 


1974 
plaintiff was subiect to two conditions, 
namely, (1) that the right must be exer» 
cised within two vears: and (2) that the 
rent pavable by the plaintiff should not 
be in arrears for more than six months 
at anv time. 'The plaintiff was found to 
have broken the second condition. The 
defendant refused to reconvev and the 
plaintiff filed a suit for specific perform- 
ance praying that the Court should exer- 
cise its equitable jurisdiction to sive re- 
lief against the forfeiture clause. It was 
held that the sale deed, the deed of re- 
conveyance and the rent note were paris 
' of the same transaction and that the 
transaction was not one of mortgage by 
conditional sale. It was further held that 
if the original vendor. i.e, the plaintiff 
failed to act punctually according to the 
terms of the contract, the right to re« 
purchase would-be lost and could not 
be specifically enforced and refusal to 
enforce the terms specifically for failure 
io abide by the conditions did not 
amount fo enforcement of a penalty and 
the Court had no power to afford reie 
against forfeiture arising as a result of 
the breach of such a condition. After 
quoting the observations from Halsbury's 
Laws of England reproduced above, the 
Supreme Court referred to the decision 
of the Federal Court in Shanmugam Pil- 
Tai v. Annalkhshmi Ammal, AIR 1950 
FC 38 and observed: 


"The Federal Court in AIR 1950 FC 
98 held bv a maiority of three to two 
that where under an agreement an option 
fo a vendor is reserved for repurchasing 
the property sold bv him the option is 
fn the nature of a concession or privilege 
and may be exercised on strict fulfilment 
of the conditions on the fulfilment of 
which ft is made exercisable. If the 
original vendor fails to act punctually ac» 
cording to the terms of the contract the 
right to repurchase will be lost and can- 
not be specifically enforced. Refusal to 
enforce the terms specifically for failure 
fo abide by the conditions does not 
amount to enforcement of a penalty and 
the Court has no power to afford relief 
against the forfeiture arising as a result 
of breach of such a condition.” 


When this decision was cited before the 
Tearned Judge of the trial Court he de- 
clined to follow it on the ground that 
the decision did not apply to the facts of 
the present case. 


6. The Jearned Judge also de- 
clined to follow the decision of the Mad- 
ras High Court in Samarapuri Chettiar 
kd Sutharsana Chettiar, ILR 42 Mad 802 

— (AIR 1919 Mad 544) and the decision 
of the Nagpur High Court in Shriram v. 
Rambilas, AIR 1947 Nag 208. In Samara- 
puri’s ease a Division Bench of the Mad- 

ras High Court pointed out that the doc- 
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irine that the time mav not be of the 
essence of the contract which arises on 
the construction of contracts of sale of 

ovable property,.is not applicable to 
contracts of resale of property conveyed 
and that the right to repurchase being 
an option must be exercised according to 
the strict terms of the power. In Shri- 
ram's case (cit. sup.) Grille, C. J. was 
dealing with an agreement of reconvey- 
ance executed on the same dav on which 
the vendors had executed a sale deed in 
favour of the vendee’ The vendors were 
given an gotion of repurchasing the pro- 
perty if they paid Rs. 1.400/- in the 
month of February in anv year between 
1-3-1936 and 1-3-1940 and it was specifi- 
cally laid down that any plea for an ex» 
tension of the period would not be entere 
tained. The plaintiff filed a suit for pose 
session of the property on 29-2-1940 al- 
leging that they were. redeeming tha 
mortgage and that the suit was in fact 
one for accounts and redemption, though, 
alternatively it was claimed that if tha 
transactions were proved to be one of sala 
and repurchase, specific performance of 
the agreement of resale should be grant» 
ed. The defence was that the transaction 
was not a mortgage and that there had 
been no tender of the money at all which 
was necessary for the ent of the 
agreement and time was of the essence 
of the contract. The lower appellate 
Court held that time was of the essence 
of the agreement and no valid tender 
was made within the fixed time. In ap- 
peal before the High Court it was con» 
tended that time was not of the essence 
Of the contract. Negativing this contene 
tion it was observed; 


"In support of the contention ‘That 
fime was not the essence of the contract 
reliance is placed on the Privy Council 
decision in ILR 40 Bom 289 = 43 Ind App 
26 = (AIR 1915 PC 83). The cases how- 
ever where there is an option of repur- 
chase of immovable property once sold: 
form an exception to this equitable rule, 
as has been noted in Pollock and Mulla's 
Indian Contract Act, Edn. 7, at page 302, 
and wherea time limit has been laid down 
in the agreement of repurchase and 
where there.is no question of mutual ob- 
ligation the exceptional provision for tha 
seller's benefit must be exercised strictly 
within the time prescribed. This has 
been laid down in ILE 42 Mad 802 = 
(ATR 1919 Mad 544) and also in Maung 
Wala v. Maung Shwe Gun, ILR 1 Rang 
472, at p. 478 = (AIR 1924 Rang 57) 
Further in Maung Po Yin v. Maung Shwe 
Kin, AIR 1923 Rang 42 the law on the 
subject and the distinction from cases 
where there is an option to repurchase 
and the decision in 43 Ind App 26 = (AIR 
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1915 PC 83) are emphasised by the'ap- 
propriate quotation from  Halsburv's 
Laws of England. The citation from 
Vol. 21 at page 72 is as follows: 

"If, however. the intended arrange- 
ment is not a lending and borrowing 
transaction but an absolute sale, ac- 
companied by a contemporaneous agree- 
ment for repurchase or a stipulation that 
conveyance should be void upon  pav- 
ment of a certain sum at a fixed time. 
ihis does not entitle the vendor to such 
a Tight to redeem as is incidental to a 
mortgage, but creates a mere right of 
purchase to be exercised in accordance 
with terms of the power........." 


T. In Caltex Ltd. v. Bhaswan 
Devi, (1969) 2 SCR 238 = (AIR 1969 
SC 405) the -Supreme Court, referring to 
the decision of the Privy Council in 43 
Ind App 26 = (AIR 1915 PC 83) (cit, sup.) 
has observeds ~ 


“In his well considered judgment 
Viscount Haldane carefully refrained 
from saying that time was not to be re- 
garded aS of the essence in all contracts 
relating to: land." 


In that case the Supreme Court was deal- 
ing with the case of a renewal of a lease. 
The time within which the notice of re- 
newal of the lease was to be given was 
fixed bv the terms of thelease deed and it 
was held that time so fixed was of the es- 
sence of the bargain and the tenant lost 
his right unless he made the application 
within the stipulated time. The follow- 
ing observations from Halsbury’s Laws 
of England, 3rd Edn., Vol 3, Art. 281, 
page 165; were quoted with approval: 
tAn option for the renewal of a lease 
or for the purchase or re-purcbase of 


property must in all cases be exercised 
strictly within the time limited for the 
purpose, otherwise it will lapse." 

(Underlining is ours) 
Yt is settled Taw that in the case of agree~ 
ment of repurchase the condition of re- 
purchase must be construed strictly 
against the original "vendor and the 
stipulation with regard to time of per- 
formance of the agreement must be 
strictly complied with as time must be 
ireated as being of the essence of ‘the 
contract in’ the case of an agreement of 
reconveyance, If the original vendor 
fails. to act according to the terms of the 
contract, the right to repurchase is lost 
and camnot be. specifically enforced. The 
plaintiffs were, therefore, bound to have 
the reconveyance made within the stipu- 
lated time as time was of the essence of 
the contract. 


8 ‘Tt must be pointed out that the 
learned Judge of the trial Court failed to 
notice the distinction between the pre- 
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sent case and the case in Sankalchand 
Kuberdas v. Jotiram Ranchod, AIR 1948 
Bom 193 on which he relied for the pro« 
position that time could not be of the 
essence of the contract. Sankalchand's 
Case was not a case where the vendee 
from the vendor had agreed to reconvey 
the property to the vendor. It was a case 
Of an agreement of sale simpliciter. 'The 
plaintiff who had sued for specific per« 
formance of the agreement of sale had 
sold the property and the defendant had 
purchased that property from the plain- 
tiffs vendee. The defendant then en= 
tered into an agreement with the plains 
tiff under which the defendant agreed to 
sell the property to him for Rs. 2,000/« 
to be paid at anv time within three years 
and interest at Rs. 0/14/6 oer cent per 
month. In spite of the sale bv the plain- 
tiff to the defendant's vendor. the plain- 
tiff continued in possession. and after 
the defendant purchased it from the 
plaintiffs vendee, on the date on which 
the agreement of sale was entered into, 
the plaintiff executed a rent note in the 
defendant's favour agreeing to pav Ra, 
17/8/0 per month as rent. As the plains 
tiff had failed to pay rent to the defens 
dant, he sent a notice calling upon him 
to pav arrears of rent and give vacant 
possession. The plaintiff replied to 
notice saying that he had sold the pro~- 
perty to the defendant by conditional 
sale for Rs. 2,000/- and that the defen» 
dant was to sell the property to him if 
he paid Rs. 2.000/- with interest at the 
rate of Rs. 17/8/0 per month, whick 
amount the defendant was pleased to 
eall as rent, and that he was arranging 
to return the amount due to him. ‘The 
defendant again called upon the plain» 
tiff to surrender possession and then filed 
a suit for recovery of possession against 
the plaintiff on the strength of the renf 
note and obtained a decree. Subsequently, 
fn execution of the decree he got possess 
sion in June 1940 and fit was thereafter 
that the plaintiff filed a suit in forma 
pauperis for specific performance of the 
agreement to sell executed by the defen= 
dant. The defendant’s case was that time 
was of the essence of the contract and 
as the payment was not made within 
three years. the plaintiff was not entitled 
to specifice performance even in equity. 
This Court, after referring to the deci- 
Sion in Jamshed Khodaram’s case, 48 
Ind App 26 = (AIR 1915 PC 83) (cit. 
supra). took the view that the  agree- 
ment of sale and the rent note formed 
part of the same transaction and must 
be read together, and the intention of- 
the parties whether they regarded the 
time as of the essence of the contract 
had to be ascertained by reading the two, 


documents together. The Division Bench 


3976 
{found that the intention of the parties 
appeared to be that the defendant's 
@apital of Rs. 2,000/- was to earn interest 

the form of rent and the plaintiff was 
fo remain in possession, and "às the 
Gefendant’s amount was earning inte- 
west, time could not have been of the 
essence of the contract.” "The learned 
Judge of the trial Court relied on these 
. ‘observations and teok the view that the 
facts in the instant case were similar to 
the facts in Sankalchand’s case, AIR 
1949 Bom 193 and he found that since 
the plaintiff had agreed to pay interest 
at Rs. 1.50 per cent. per month and the 
defendant had not even suggested in his 
evidence that the parties had agreed or 
at least he had {Intended to make the 
time of the essence of the contract, time 
was not of the essence of the contract. 
As already pointed out above, the learn- 
ed Judge of the trial Court has treated 
the instant case as one of a mere agree- 
ment of sale, while it is reallv a case of 
performance of an agreement of repur- 
Chase. ‘Though in a sense both are agree- 
ments, as pointed out by the Supreme 
Court in Simarathmull’s case AIR 1963 
Sc 1182, the contract to reconvey is in 
reality a concession made by the vendee 
to the vendor and sometimes it has been 
described to be in the nature of a pri- 
vilege. It fis no doubt true that an infer- 
ence that time was not of the essence of 
the contract was reached in Sankal~ 
chand’s case AIR 1949 Bom 193 having 
regard to the fact that the defendant's 
amount was allowed to earn interest. 
But it must be pointed out that there it 
as a case of a mere agreement of sale 
and the finding that the real intention of 
the parties appeared to be that the de- 
fendant was to be paid in the form of 
rent cannot be of anv assistance to the 
plaintiff who in this case is seeking to 
ask for a specific performance of an 
agreement of reconveyanee. The fact 
that in the fnstant case the amount of 
Rs, 9,000/- was also to carry interest 
does not affect the nature of the agree- 
ment of reconveyance and that agree- 
ment cannot be treated as a simple 
agreement of sale, 


g. It’ was then contended on be- 
half of the plaintiff that they have been 
throughout ready and willing to perform 
“their part of the contract but that it was. 
the defendant who was evading fo re- 
transfer the ‘property in favour of the 
plaintiffs. It is urged that the plaintiffs 
had sent a notice to the defendant on 
9-3-1962 and had gone to the house of 
the defendant about a fortnight after this 
notice, but the defendant.did not accept 
the offer made bv plaintiff No. 1 Mohan- 
singh and declined to reconvey the pro- 
perty. Having read the evidence of plain- 
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tiff No. 1 Mohansingh and his witness 
Gulabrao who, according to the plaintiff 
No. 1, was going to Tend a sum of 
Rs. 10.000/- to him: we are satisfied that 
there is no substance in this contention, 
As pointed oùt bv the Privy Council in 
Ardeshir v. Flora Sassoon, AIR 1928 PC 
208 in a case where the plaintiff claims 
Specific performance of a contract of 
sale he must allege, and if the fact was 
traversed, he is required to prove a con» 
tinuous readiness and willingness from 
the date of the contract to the time of 
the hearing, to perform the contract on 
his part and tbe failure to make good 
that averment brings with it the inevi« 
table dismissal of the suit. The readi« 
ness and willingness to perform the cone 
tract must be with reference to the true 
nature of the contract found between the 
parties and mot readiness and  willing- 


ness to perform the contract as the 
plaintiff understood it to be. In the in= 


Stant case, the plaintiff's case throughout 
has been that the defendant is not en« 
titled to the amount of the purchase price 
mentioned in the contract of sale buf 
that in substance the transaction was 
one of mortgage and that the defendant 
was liable to account for the income of 
the land which was in his possession and 
that they would pav only whatever is 
found due after making accounts. This 
ig clear from the terms of the notice 
{Exhibit 30) served by the plaintiffs on 
the defendant. Even. in the plaint, the 
plaintiffs’ case was that the plaintiffs 
were entitled to get the resale after 
making accounts of the income made by 
the defendant from the trees in the land 
Standing in the field in question, and that 
the defendant had refused to abide by. 
the real transaction or by the transae- 
tion as shown in the sale deed and the 
kararnama. It is obvious that the plains 
tiffs were not entitled to contend thaf 
the transaction between the parties was 
in the nature of a mortgage. Such a cons 
tention is not open to them in view of 
fhe provisions of Section 58 (c) of the | 
Transfer of Property Act, The very 

object of the amending Act of 1929 which 
added the proviso to Section 58 (c) was 
fo, shut out an inquiry. whether a sale 
with a stipulation for retransfer is 2 
mortgage where the stipulation fs not 
embodied in the same document, as ob« 
served by Patanjali Sastri J. in Ven- 
kata Subbarao v. Veeraswami, AIR 1946 
Mad 456. As pointed out bv the Supreme 


. Court in Chunchum Jha v. Ebadat AH, 


AIR 1954 SC 345 under the proviso ts 
Section 58 (c) of the Transfer of Pros 
perty Act, if the sale and agreement fe 
repurchase are embodied in . separate 
documents, then the transaction cannot? 
be a mortgage whether the documents 


(42 Bom, 


are contemporaneously executed. or not 
and that the legislature has made a clear- 
Cut classification and excluded transac- 
iions embodied in more than one docu- 
ment from the category of mortgages. 
The averments in the plaint and the 
notice clearly show that the plaintiffs 
were never readv and willing to perform 
their part of the contract of resale which 
consisted in their payment of the amount 
of Rs. 9,000/- with interest within the 
period stipulated in the document of re- 
sale. The statement of the plaintiff No. 1 
Mohansingh in the witness box that he 
tried to see the defendant about a fort- 
night after sending the notice to him is a 
clear afterthought, because the plaint 
does not make any reference to this. Ac- 
cording to him, one Gulabrao was ready 
to advance him Rs. 10,000/- and he 
had himself taken Rs. 2,000/- with 
him and he told the defendant that he 
had come with cash ready for payment, 
Now. the defendant was entitled to re- 
eeive under the terms of the contract of 
resale Rs. 17.100/- as found bv the trial 
Court. Even assuming that the plaintiff 
No. 1’s evidence is accepted, it would 
only mean that he had gone to the de- 
fendant only with Rs, 12,000/- which the 
defendant was not bound to accept as 
he was entitled to receive Rs. 17,100/-. 
Ft is not possible for us to accept this 
Statement that Gulabrao had accom- 
panied him with an amount of Rs. 10.000 
because of the discrepancy between the 
evidence of Gulabrao and the evidence 
of the plaintiff No. Iù According to 
Gulabrao (P. W. 2), he had agreed to ad= 
vance plaintiff No. 1 Mohansingh an 
amount of Rs. 10,000/« provided the 
plaintiff No. 1 would sell to him the 
ffruits in his garden for a period of three 
years, Mohansingh himself does nof 


make any reference to such an arrange- . 


ment except that he states that Gulab- 
vao had agreed to advance him Rupees 
1L0,000/~ and had taken the amount with 
him, As already pointed out this case is 
made out for the first time at the stage 
' of evidence and it is not even alleged in 
the plaint that the plaintiffs -had ever 
offered any amount to the defendant at 
his residence. The trial Court. in our 
view, was not right in accepting this 
case of the plaintiffs which was made out 
for the first time at the stage of evidence. 
We must therefore, hold that the plain- 
tiffs have failed to prove that they were 
ready and willing to perform their part 
of the contract which was a contract of 
resale and not a mortgage and that they 


were not entitled to any accounts from. 


the defendant. Since time was of the 
` essence of the contract of resale, the 
plaintiffs had failed to perform their part 
of the contract within the time stipulat- 
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ed under the- contract of resale and they: 
were, therefore, not entitled to anv de- 
cree for specific performance. The des» 
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-fendant’s appeal is allowed and the plains 


tiffs’ appeal is dismissed. ‘The judsmen$ 
and decree of the trial Court decreeing; 
the plaintiffs’ claim for specific perfore 
mance of the contract of resale are. there= 
fore, set aside and the plaintiff’s suit is 
dismissed with Sac throughout. Leave 
to file appeal to Supreme Court under 
Article 133 (i) (c) prayed for by Shri 
Zinzarde for the plaintiff is rejected, 


Order accordingly. 
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Index Note:— (A) Interpretation of 
Statutes — Errors jn statutes or rial 
tions — Correction of, by Courts 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958). Sec- 
tion 58 (3) — Notification under (No. 
TNV’ 5159/12604-M, dated 22-9-1960) -— 
Words "sub-sections (2) to (7)" of S. 38 in 
Cl. 2 of the Notification are to be read as 
"sub-sections (3) to (7)” —  (X-Ref:— 
Bom, Ten. etc. Act (99 of 1958), S. 58 (3).) 


Brief Note:— (A) Clause 2 of tha 
Notification (No, T.N. V. 5159/12604-M) 
must be construed as having always ins 
tended to read in place of "(2) to (7Y* 
the figures and words "subiect to the 
provisions of sub-sections (3) to (7) of 
Section 38", Such a construction sub» 
serves the ends of justice and also pro+ 
vides the remedy to effectuate the right, 

(Para 39)) 


Upon: the ondivils and the backs 
ground of the notification and particularly, 
clause 2, it is clear that it could neven 
have been proposed or intended that the 
persons under the specified category 
Should be put under restrictive measures. . 
The notification itself was issued in the 
month of September 1960 and if the res« 
trictive measure of Section 38 (2) wera 


- to be applied to a person mentioned in 


Sub-sec. (2) itself. who became major on 
that day, his right was being much limite 
ed by time and the same itself stood lost. 
In fact, there is no condition laid down 
by the notification which required filing 
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of an application by time for successful 
termination of tenancy. It would be 
repugnant to read therefore,.as an în- 
- tention attributable -to the makers of 
the notification that only with respect to 
minors and the persons under disability 
or widow’s successors they thought of 
providing limitation and as such a dif- 
ferent mode of exercise of their right 
for terminating the lease, while all 
others who are not under disability 
would be free to take the step without 
Such limitation. It is plain, therefore, 
that clause 2 of the notification contains 
an error available to be cured or ignored. 
Case law discussed. {Para 38) 


Drafting of this notification is not 
very accurate while referring to the pro- 
visions of the sections and no particular 
care appears to have been bestowed. If 
is open therefore to the petitioner to sub- 
mit that errors in print or draft should 
not be allowed to rule her right and 
take away what fis expressly conferred. 
b. (Para 15) 
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J. N, Chandurkar, for Petitioners 
M. W. Palekar. for Respondent: M. M. 
Qazi Additional Govt. Pleader and V. S. 
Sohoni, for the State, 


. ORDER:— The presen? petitioner 
Jamnabai claims to be: the successor 
one Deokabai. who died on February ', 
1966. Said Deokabai was the tenure= 
holder of survey No. .121/1 and survey. 
No. 122. of village Kandli, district Amra- 
vati. There is no dispute that the said 
land was leased to Survabhan, the pres 
sent respondent, and further that ths 
lease of Survabhan was soverned by the 
provisions of Section 58 (i) (c) of the 
Bombay Tenanev and Agricultural Lands 
(Vidarbha Region) Act, 1958 (hereaften 
called the Act) ' 

2. Jamnabai gave notice on 16-5< 
966 and applied for possession on Sepe 
tember 30, 1967. 


3. This application has been found 
to be barred by time, as having been 
filed after one year from the death of 
original Landlady Deokabai, ie. Febru 
ary 1, 1966. All the authorities under 
the provisions of the Act have concurs 
red in this view. 

4, To find out limitation so as fo 
non-suit the present petitioner, provisions 
of sub-section (2) (B) of Section 38 of the 
Act have been applied. It is found that 
this sub-section and the provisions con~ 
tained therein are verv much: mentioned 
in the noüfication issued by the State in 
exercise of powers conferred by sub-sec- 
tion (3) of the Section 38 of the Act. If 
is plainly written in clause 2 of the said 
notification that thé provisions of sub= 
sections: (2) to (7) of Section 38 would 
govern the right of a lessor reauiring 
anv land for cultivating the same per- 
sonally. Sub-section (2) being mentioned 
in that elause, all the authorities have 
construed the same as intending to re« 
quire a person like the present petitioner, 
ie the successor of a widow. not only to 
give notice but also to apply within a 
year from the death of her predecessor- 
fin-title. That is plain enough and really 
no exception can be taken to the approach 
of the revenue authorities, for sub-sees 
tion (2) is very much mentioned in the 
Notification. 


5. „By the present petition (he 
complaining landlady contends that the 
notification has not been properly inter: 
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preted and there is’ basic error in read- 
fing sub-section (2) in the notification. 


6. As it involved the interpreta- 
ton of the notification issued bv the State 
which mav affect the structure.’ notice 
was issued and the learned Government 
Pleader was heard in that regard. 


7. I mav briefly refer to the ap« 
proach of the contending parties to the 
matter in issue. For the petitioner it fs 
contended by the learned counsel ap- 
pearing for this widow that mention of 
sub-section (2) in the Notification is a 
plain error and a mistake While inter- 
preting it. it is the primarv dutv of a 
Court of law to find out the intention and 
if necessary to read the words used in a 
Statute or even a notification giving it 
Correct meaning so as to subserve the 
purpose and obiect for which the notifi- 
cation is issued. If so construed, there 
ïs internal evidence available in the 
scheme of the Act, Le. the provisions of 
Section 38 itself as well in the scheme 
of Section 58. which permits the State 
Government to lav down by notification 
certain conditions, that mention of sub= 
section (2) was a patent error of draft- 
fag. What was really intended and there- 
fore must be read is "sub-sections (3) to 
{7 and not "(2) to (M 


. | 8. As against this, the approach 

iof the learned Government Pleader is 
that it is not permissible for a Court of 
law to substitute the words upon mere 
notices of propriety or reasonableness. 
That is neither the field of interpreta 
tion. nor the Court can assume iurisdic- 
fion in those matters. for it will be real- 
Iv a mode of legislating itself. Such a 
jurisdiction js not conceived unless there 
$s patent absurdity or ambiguity avail- 
able in the words of the statute. The 
learned Government Pleader took greaf 
pains in analysing the scheme both of 
the notification as well as the present 
provisions. and tried to submit that it 
may well be that sub-section (2) was 
very much intended to be applied in its 
full force. Once there could be such a 
possibility then it is bevond the pale of 
jurisdiction of this Court to rewrite sece 
tion or the clause fn legislative notifica- 
tions. The learned counsel relied upon 
certain decisions which will be consi» 
dered in the eourse of the judgment, 


9. Taking the same line Mr. Pale- 
Kar on behalf of the respondent. who has 
succeeded on the plea of limitation be- 
fore all the revenue authorities, contend- 
ed that abstract notions of iustica ara 
foreign to the realm of interpretation ft- 
self. It is nof permissible fo test the 
effect of a particular provision by apply- 
ing the standards of reasonableness in & 
igiven case, It mav be that because sub- 
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section (2) is required to be applied, cer- 
tain class of.land-holders would be sub- 
jected to hard and inconvenient results; 
but that does not permit substituting tha 
words in the notification. The learned 
counsel submits that there is no good 
reason whv such an interpretation should 
be put upon the notification so as to read 
the words "(2) to (7)” as "(3) to (7)! in 
clause 2 of the conditions notified by the 
ae under Section 58 (3) of the 
c 

10. Now, the present contro- 
versy— as must be the case in every 
controversy — has to be understood in the 
context, firstly. of the provisions of the 
Act and, secondly, in the context of the 
notification actually issued. its purpose 
and exact reach, The provisions of Sece 
tion 58 which are in Chapter IV prese 
cribe certain special provisions for lands 
held on lease by industrial or commer- 
cial undertakings and bv certain persons 
for the sugar-cane and other notified 
agricultural produce. Section 58 (1) ex= 
cepts application of the provisions of Sec- 
tions 9 to 13. 19, 22, 23. 24. 33. 38. 39. 
39-A, 40, 41 to 50, 57. 81 to 88. 89. 90. 9E 
and 92 to the leases of lands as mentioned 
in clauses (a) to (d) of that sub-section. 
It follows that a landlord cannot avail 
of the provisions of Section 38 or 39 or 
39-A and is not entitled to apply for 
resuming land for bona fide personal cul» 
tivation. 

11. Having thus excepted these 
provisions. sub-section (3) of Section 58 
enables the State Government to issue 
notification. That sub-section reads as 
under 3 ! 

«5g. . & To E z 

(3) Notwithstanding anything con» 
fained in sub-sections (I) and (2). if shall 
be lawful for the State Government ito 
direct, by notification in the Official 
Gazette that the leases or Tands, as the 
case may be, to which the provisions of 
sub-sections (1) and (2) apply shall be 
subject to such conditions as mav ba 


specified in the notification. in respect - 


of-— . 

{a} the duration of the Isascy 

(b) the improvements fo be made on 
fhe land and the formation of co-opera- 
tive farming societies for that purposa 
end financia] assistance to such societies; 

(c) the payment of Tand revenue, 
canal revenue, local fund cess and anv- 
other charges payable to the State Gove . 
ernmenf or any local authoritve or 

(d) any other matter referred to în 
sections mentioned in sub-section (1). 

(Underlining provided), 

This provision, therefore, enabled the 
State Government to lay down  condi- 
fions and caluses fa} fo (di of sub-sece 
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tion (3) deal with the matter which may 
be provided for. n this process State 
Government could lay down the condi- 
tions with respect to duration of the 
lease which is covered by sub-section (1) 
and sub-section (2) and further make 
such conditions by applying provisions of 
the Act which are excepted by sub-sec- 
tion (1) of Section 58. This power is 
referable by virtue of clause (d) of sub- 
section (3) and it is clear that State Gov- 
ernment in spite of the earlier exception 
could lay down that the matters which 
were so excepted could still be the con- 
ditions upon which the lease could be 
enjoyed or rights of the parties would be 
governed, 


12. Now when the notification was 
actually issued and published in the 
Gazette of September 22, 1960. the State 
Government was purporting to lav down 
clearly such conditions. The relevant 
portion of that notification which calls 
or consideration runs as under :— 

. "No TNV. 5159/12604-M. In exer- 
eise of the powers conferred by sub-sec- 
tion (3) of Section 58 of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region and Kutch Area) Act, 1958 
(Bom. XCIX of 1958). the Government 
of Maharashtra hereby directs that the 
feases of lands referred to in clause (c) 
of sub-section (1) of the said Section 58 
and to which the provisions of sub-sec- 
tion (1) of the said Section 58 apply shall 
be subject to the following conditions, 
namely :— 

1. Conditions ag to the duration and 
termination of lease— No such lease shall 
be liable to be terminated on the ground 
that the period fixed by agreement or 
usage for its duration has expired. 


2. If a lessor bona fide requires any 
land so leased for cultivating it personal- 
ly, the lease may, subject to the provi- 
Sions of sub-sections (2) to (7) of Sec. 38, 
be terminated by the lessor by giving the 
lessee one year’s notice in writing stat- 
ing therein the reasons for the termi- 
nation of the lease. 


,. .9. If a lessee commits anv of the de- 
faults mentioned in clause (i) of sub-sec- 
tion (1) of Section 19 in relation to such 
lease, the lease may subiect to the pro- 
visions of sub-section (2) of the said 
Section 19 be terminated by the lessor 
by giving the lessee three months’ notice 
in writing stating therein the reasons for 
such termination.” 

I have extracted all these three condi- 
tions, for it appears that all those are con- 
cerned with the duration and termina- 
tion of the lease. Though the heading of 
all these three conditions is inserted in 
clause 1 of the conditions, it is apparent 
that, that heading governs all the three 
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conditions. ‘There are other conditions 
and those deal with the right of a lessee 
to purchase the land and that need not 
be considered in the present case. But 
suffice it to say that the headins of the 
condition with respect to purchase of 
land by lessee is similarly incorporated 
in clause 4 of the conditions. though it 
appears that all those conditions from 4 
to 6 and even the schedule, are under 
the same said heading, 


13. Clause 1 of the notification is 
more or less a reproduction of the provi- 
sions of ‘Section 9 though the wording is 
different. Under that clause therefore 
the tenancy of the lands or the leases 
covered by Section 58 (1) (c) are not ter- 
minable by efflux of time. Clause 2 
upon which the present debate and the 
controversy centres clearly carves out a 
right in favour of a landlord to termi- 
nate the lease of the kind mentioned in 
Section 58 (1) (cM That he can do bv 
giving the lessee one year's notice in 
writing and further stating therein the 
reasons for the termination of the lease. 
Though the reasons are to be stated in 
such a notice, it is clear that the lessor 
can resort to clause 2 onlv if he bona fide 
requires the land leased for cultivating 
it personally. That clause further says 
that lessor's right to seek termination of 
the lease on this ground will be further 
subject to the provisions of sub-sections 
(2) to (7) of Section 38. Therefore, by 
clause 2 primarily a right is created in 
favour of a lessor to determine the lease 
by a notice and to resume the land for 
bona fide personal cultivation. While 
laying down the scheme of this right, sub- 
Sections (2) to (7) of Section 38 are add- 
ed by reference and that right of the 
lessor is dependent upon satisfaction of 
these conditions. It is obvious that by 
reference conditions which must be satis- 
fied are being introduced for the right for 
resumption for bona fide personal culti- 
vation is eminently provided. Clause 3 
Of the notification contemplates termina- 
tion of the lease if the lessee commits 
defaults mentioned in clause (1) of sub- 
section (1) of Section 19. I have bodily 
extracted clause 3 of the notification to 
point out that in that clause, “clause (i) 
of sub-section (1) of Section 19” is men- 
tioned. If a look can be taken, though 
that is not the controversial point in this 
case, to the legislative design of Section 
19 of the Act, this cl. (i) is onlv found in 
sub-clause (a) of clause (I) of sub-section 
(1) of S. 19. If we were to go bv the in- 
dication of clause (i) it is plain the terms 
of condition 3 are absolutely unworkable. 
It is, therefore. clear and in fact con- 
ceded that while reading this clause 3 of 
the notification, all the grounds under 
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clause (I) of sub-section (1) of Section 19 
are intended to be available to the land- 
lord for determining the tenancy and 
clause (1) that appears in the text of 
notification is an error either of print 
or draft. 


14. A look at this notification 
therefore obviously shows that no parti- 
cular care has been taken to indicate 
proper references in the proper manner 
from the Act itself. Clause 3 of the 
notification furnishes àn evidence of such 
drafting. Design of Section 19 itself in 
sub-section (1) has got Roman capital (1 
used to indicate the first part of that sub- 
section under which there are other sub- 
clauses which include Roman (i) and that 
appears to be in the print of the notifi- 
cation. It js plain enough and it must 
be said that the learned Government 
Pleader candidly admitted that the re- 
ference must be to capital (I) of sub-sec~ 
tion (1) of Section 19. Similarly. though 
all clauses 1,.2 and 3 are conditions as to 
the duration and termination of lease, it 
is evident that in clause 1 itself, that 
konung has been inserted in the notifi- 
cation. 


. 15. With this background thaf the 
drafting of this notification is not very 
accurate while referring to the  provi- 
sions of the sections and no particular 
care appears to have been bestowed, it 
is open to the petitioner to submit that 
errors in print or draft should not be al- 
lowed to rule her right and take awav 
what is expressly conferred. By Cl. 

is provided a right in the lessor to termi- 
nate tenancy for bona fide personal cul- 
tivation and its manner is expressly laid 
down. A lessor by giving one year's 
notice in writing and stating the reasons 
for such termination of the lease is en- 
abled to determine the lease for bona 
fide personal cultivation. In the scheme 
of the Act itself such a right is reserved 
and conferred by the provisions of Sec- 
tions 38, 39 and 39-A and it is styled as 
“termination of tenancy by landlord for 
tultivating land personally.” Now when 
Section 58 (1) was enacted, it excepted 
all this right. Clause 2 of the notifica- 
tion was therefore making available what 
was excepted earlier in that a right in 
favour of the lessor to terminate the 
lease for bona fide personal cultivation. 
When clause 2 was so made, it was not 
made by mere reference to the provisions 
Section 38 for that would not further its 
object as the scheme of Section 38 itself 
wag a time-bound scheme of working ouf 
the right. Crystal clear it is that under 
the notification no such tight time-bound 
right is conferred. No limitation is pres- 
cribed to exercise the right nor filins of 
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an application is made a part of the 
mode of the exercise of the right, Onl. 
the other hand this particular clause 
confers a right upon the lessor to resumé 
the land by resorting to terminate the 
lease by giving a year’s notice. Thus the 
mode of determining the right too is 
differently provided and a notice of one 
year’s duration is enough to determine 
the lease. Therefore, relying on condi- 
tion No. 2 of the notification, a lessor 
can give a notice of à duration mention- 
ed therein and file an anplication for pos- 
Session under Section 36 which is not ex- 
‘cepted by sub-section (1) of Section 58; 
The remedy indicated by Section 36 is 
independently available and it is not a 
part of the conditions itself. Nor there 
is any prescription of limitation for 
making such application available in 
clause 2 of the notification. Thus pri- 
,mary content of this clause does not ac- 
cord with either the scheme of sub= 
section (1) or (2) of Section 38 of the 
Act which provides for a different moda-|' 
lity of giving notice and making an ap- 
plication within specified time. Once 
that time is lost right is lost. That is 
not made clearly the part of the right 
created bv the. clause of the notification, 


16. This can be considered from a 
different angle and with clear scrutiny of 
Section 38 itself. Sub-section (1) of Sec- 
tion 38 is not mentioned in condition 
No. 2. Now that sub-section itself con- 
tained the right of the landlord to termi- 
nate the tenancy for cultivating the land 
personally and provided for the modality 
how that right was to be worked out. The 
words of sub-section (2) of Section 38 
may usefully be extracted as that is the. 
centre and core of this animated contro- 
versy. 

"38—. Ed z Dd 


(2) Where the Tandlord fs of the fols 
Towing category, namely :— 

(a) a minor, 

(b) a widow, : 

(d) a person subject fo anv physical 
Or mental disability. 
then, if he has nof given & notice and 
made an application as required bv sub- 
section (1), such notice mav be given and 
such application mav be made— 

(A) by the landlord within one vear 
from the date on which— 

(i) in the case of category (a) he at- 
tains majority; 
Bo * Lj * * 

(ii) in the case. of category (d) he 
ceases to be subject £o such physical or 
mental disability and : 

(B) in the case of widow bv the suc- 
cessor-in-title within one vear from the 
date on which the widow’s interest in the 
land ceases to exists 


1974 

Provided that where a person of such 
category is a member of a joint family, 
the provisions of this sub-section shall 
not apply if at least one member of the 
joint family is outside the categories 
mentioned in that sub-section unless the 
share of such person in the joint family 
has been separated by metes and bounds 
before the prescribed date »^d the Tah- 
sildar on inquiry is satisfied that the 
Share of such person in the land is sepa- 
rated, having regard to the area, assess- 
ment, classification and value of the land, 
in the same proportion as the share of 
‘that person in the entire joint family 
property, and not in a larger proportion; 


Provided further that where land is 
held by two or more joint landlords, the 
provision of this sub-section shall not 
apply if at least one joint holder is out- 
side the categories specified in clauses 
(a) to (d) of this sub-section.” 


The scheme of this sub-section shows, 
firstly, that it carves out certain speci- 
fied landlords and permits them or their 
successors-in-title to exercise the right 
given by sub-section (1) in the larger or 
extended period indicated by  sub-sec- 
tion (2) Right remains in sub-sec. (1). 

at js being prescribed is with refer- 
ence to specified landlords who must 
answer not only clauses (a) (b) and (d), 
but also the two provisos that they may 
exercise the right of resuming the land 
for persona] cultivation in the extended 
period and in the manner indicated. This 
is further conditioned — and that is of 
some importance — for if such landlords 
had exercised their right in the manner 
prescribed by sub-section (1). there is no 
second opportunity or right given to them 
to seek resumption of land under sub- 
section (2). Sub-section (2) is an alter- 
nate to the right conferred upon the 
landlord under sub-section (1) in favour 
Of specified landlords. 
tingent, in that those specified landlords 
must not have resorted to determination 
of the lease in the manner prescribed 
under sub-s. (1) i.e. by giving the notice 
or filing an application. Then alone 
such landlords i.e. a minor or a person 
subject to any physical or mental dis- 
ability, are permitted within a period of 
one year from the date mentioned in 
clause (A) of sub-section (2) to sive 
notice and file an application for re- 
suming the land. In the case of widow, 
her  successor-in-title is enabled to do 
the same within a period of one year 
from the date on which the widow's in- 
terest in the land has ceased. So merely 
sub-section (2) has prescribed further 
limitation, which enabled certain speci- 
fied landlords or those who are common- 
ly known as disabled landlords. to take 
the steps which were provided for in 
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sub-section (1) and under. its force might 
become barred. It is neither an inde- 
pendent nor a new right. It is there- 
fore clear that whenever Sub-section (2) 

is to be applied, it is only on the footing 
that there had not been anv proceeding 
under sub-section (1) of Section 38. and 
further that it is available to a limited 
class of persons whom the legislature in 
its wisdom thought to give some benevo- 

lent treatment by extending time for 
resuming the land for cultivating the 
same personally. Now both of sub-sec- 
tion (1) and sub-section (2) limitation as 
to notice and making an application is 
very much the part of the machinery. 

A minor who attains maioritv can take 
Steps of giving notice and filing applica-. 
tion within one year from the date he so 
attains majority only if he had not taken 
steps earlier. A person subject to any 

physical or mental disability can simi- 
larly give notice and file an application 
within that period from which he ceases 
to be subject to such physical or men- 
tal disability. The successor-in-title of 
a widow mav take that step i.e. giving 
notice and filing an application within 
the extended period of one year. So 
sub-section (2) does not, by itself, pro- 
vide for termination of lease. It pro- 
vides for steps to be taken by certain 
Specified persons and they are very much 
on the same line as are to be found in 
,Sub-section (1), in that a person or a les- 
Sor seeking to resume land for bona fide 
personal cultivation was required to give 
notice and further file an application for 
that purpose in given time. 


17. If therefore sub-section (1) is 
not within condition No. 2. it is difficult 
to understand how de hors sub-sec. (1), 
sub-section (2) can be treated as a condi- 
tion of the lease, simpliciter, because it 
is so written in the text of the notifica- 
tion. In the legislative design sub-sec- 
tions (1) and (2) of Section 38 are inte- 
grated parts. Rather the second sub-sec- 
tion is a supplementary and alternate to 
the first and it does not work without 
reference to the latter. 'These two sub- 
sections first carve out a right in favour 
of all landlords and enjoins time-bound 
procedure and further relaxes the rigour 
of procedure in favour of specified land- 
lords only. Put along with this the pre- 
sent clause 2 by itself does not evince any 
such scheme. The plain reading of 
cl, 2 is to give a right to the lessor to 
determine the lease for bona fide per- 
sonal cultivation by giving one year's 
notice. If the provisions of sub-sec. (2) 
were to be introduced in such a scheme, 
the right itself is lost to those who are 
specified landlords. There is nowhere 
such a classification providing for dif- 
ferent treatment contemplated in the en- 
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tire body of the notification. If sub-sec- 
tion (2) can be read then perforce sub- 
section (1) will have to be implied and 
also applied which is neither permissible 
nor possible, for that would do away 
Rr the basic structure of the right it- 
self, 


18. The internal! evidence  fur- 
nished bv sub-sections (1) and (2) of Sec- 
tion 38 indicates that bv mere notice or 
filing an application the lease is not de- 
termined. The termination occurs when 
the matters are adjudicated and an ef- 
fective order is made. 


19. If merely without context 
sub-section (2) were to be applied as the 
part of clause 2 in the notification then 
inconsistent and unworkable results 
would follow. The landlord who is not 
a minor or who is not a person subject 
to any physical or mental disability or a 
person who does not answer the des- 
cription of a widow or her successor-in~ 
title, may very well terminate the 
lease by giving one year’s notice and 
within the limitation prescribed by Sec- 
tion 36 which is of two vears resume the 
land after satisfying the other conditions 
of Section 38.. But a landlord of this 
specified category would not be able to 
do so for the simple reason not only that 
he has to give one year’s notice as re- 
quired by clause 2 of the notification but 
further is enjoined to make an applica- 
tion also within onè year. The result is 
obviously unworkable. A minor attain- 
ing majority is liable to do both things 
ie. giving of the notice and filing of the 
application within one year from his af- 
tainment of majority under sub-sec. (2) 
of Section 38. If both these things are 
io be done and that too within a period 
of one year, then the clause 2 which re- 
quires à clear one vear's notice for ter- 
mination the lease can never be com- 
plied with by a minor upon attaining 


majority. Similar would be the result 
in the case of a person subject to any 
: physical or mental disability and also 


with the persons who are successors-in- 
title of a widow under clause B of sub- 


section (2) of Section 38. 


20. Thus if the scheme of sub- 
section (2) itself is lifted bodilv in this 
clause 2, it cannot be read consistently 
with the things provided therein. It 
would mean that in fact it does not per- 
-mit effective termination of tenancy in 
{the cases of a minor, a widow. a person 
subject to anv physical or mental dis- 
ability or successor-in-title of a widow. 
Such unworkable results can also be con- 
ceived if by reference to sub-section (2) 
‘of Section 38.it is inferred that what 
was intended was that the persons men- 
tioned in sub-section (2) must also file 
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an application within the period pres- 
cribed. All other lessors would not be 
bound by the limitation given in sub- 
section (2) of Section 38: but the rigour 
of limitation will be imposed only as 
against the specified landlords. If that 
rigour is further applied in all its full 
force, it can demonstrably be conceived 
that by reading sub-section (2) with 
reference to provisos to that sub-section, 
the right will. not be available even to 
the persons of the specified categories 
once they are within the class mention- 
ed by the proviso for their right is still 
governed by sub-section (1) of Section 38^ 
of Act. Surely, such cannot be the in- 
tention to exclude a particular class of 
persons from having a right to terminate 
the lease for bona fide personal cultiva- 
tion. No doubt, mere test of reasonable< 
ness of the provision cannot be allowed 
to prevail while interpreting the  sta- 
tute. But to reach and to find the inten- 
tion reasonableness can always be attri 
buted to legislative works. Even in the 
parent provisions of sub-sections (1) and 
(2) of Section 38, there is an anxiety on 
the part of the legislature to enlarge the 
time in favour of the disabled or speci- 
fied landlords. That policy is clearly 
evinced once both sub-sections are read 
together. While making the notification 
it cannot therefore be conceived that the 
State was oblivious of all this legislative 
anxiety which is part of sub-section (2) 
of Section 38. Such-an assumption digs 
at the root of reasonableness which must 
be the basis of understanding this notifi- 
cation. When this notification was pro- 
perly issued i.e. on 22-9-1960 and if the 
rigours of sub-section (2) were to be at- 
tracted, several persons of the specified 
categories would be out of limitation even 
on that day and thev would be deemed 
to have no right to seek the land, though 
they may require the same for bona fide 
personal cultivation. It does not, there- 
fore, appear that the State intended to 
put sub-section (2) in the body of Cl. 2 
of the notification itself. In fact, as indi- 
cated earlier, it is not clearly a condition 
for the termination of the lease, 


21. With the aid of other sub-sec- 
tions like Sections 5, 6 and 7. the learn- 
ed Government Pleader has submitted 
that mention in clause 2 of sub-sections 
(2) to (7) if tested on this principle of 
laying down conditions, would render 
them imapplicable for those sub-sections 
do not in that sense Indicate any condi« 
tions. This argument really does not 
arise in the present case buf can be an- 
swered if a look is taken to sub-sections 
(5) to (7). Sub-section (5) operates upon 
the land which is left with the tenant 
after successful termination of the ten- 
ancy or which is retained by him and 
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freed from any further right of the land- 
lord to resume it for bona fide personal 
cultivation. Sub-section (6) merely pro- 
vided for apportionment of the  lease- 
money with respect to such land. In 
other words, sub-section (5) dealt with 
a negative condition while sub-section (6) 
dealt with a condition respecting the land 
left with the tenant. sub-section (7) ex- 
cluded particular class of tenancies and 
persons from the operation of Section 38 
itself and can be termed as a primarv 
conditions applicable uniformly to all 
those who answer its description. Sub- 
sections (3) and (4) can present no diffi- 
culty whatsoever, for the subject of those 
Sub-sections is to lay down the conditions 
upon which landlord can resume land 
leased. 'Thus viewed in the body of Sec- 
tion 38, really sub-sections (3) to (7) 
answer the term ‘conditions’ subject to 
which right conferred by sub-sections (1) 
and (2) has to be reached. This analy~ 
sis was questioned bv an obviously in- 
genious submission bv the learned Gov- 
ernment Pleader when he said that sub- 
Seetion (7) cannot be classed as a condi- 
‘tion. But as indicated earlier, sub-sec- 
tion (7) may be a determinative condition 
with respect to the class of persons i. €., 
lessors and lessees themselves, for the 
power under Section 58 (3) can be exer- 
cised with reference’ both to leases as 
well as lands, It may be, therefore, pos- 
sible to treat sub-section (7) as a condi- 
tion having meaningful place in the 
framework of clause 2 of the notification. 
However, that cannot be said as to the 
provisions of sub-section (2) of Sec. 38 
nor the same can be treated as condition. 


22. Now this much appears fo be 
implicit that what was intended bv this 
clause 2 of the notifieation was to confer 
right on a lessor subiect to the condi- 
tions specified by sub-sections (3) to (7) 
of Section 38 and that is how this clause 
can be reasonably and meaningfully read 
in this notification. 


_ 28 ‘Incidentally a reference may 
also be made to the pari materia scheme 
available in the other part of the State 
governed by the provisions of the Bom- 
bay Tenancy and Agricultural Lands Aet 
1048. Section 43-A, which in part of 
Chapter III-A of that Act, makes similar 
provision with respect to lands held on 
lease by industrial or commercial under- 
takings and by certain persons for the 
cultivation of sugarcane and other agri- 
cultural produce. The scheme of Sec» 
tion 43-A 1s identical with the scheme of 
Section 58 of the present enactment. in 
that if first excepts certain provisions and 
then authorises the State Government by 
sub-section (3) of Section 43-A to make 
notifications laying down the conditions 
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in the same manner as required bv Sec- 
tion 58 (3) of the present Act. It is parti- 
nent to note that acting upon the same 
said power the State Government pur- 
ported to issue notifieation on February 
14, 1958 and while laying down similar 
clause relating to conditions has provid- 
ed that if a lessor bona fide requires any 
land so leased by him for cultivating if 
personally; or for anv non-agricultural 
use such lease may subiect to the condi- 
tions mentioned in Sections 31-A, 31-B, 
31-C and 31-D. be determined bv the 
lessor bv giving the lessee one year's 
notice in writing stating therein the 
reasons for the termination of the lease, 
The content and the purpose of this 
clause is absolutely identical with the 
content and the purpose of the 1960- 
Notification issued under the provisions 
of the present enactment, except a few 
alterations like adding “non-agricultural 
use". While making this right available 
the only conditions that are intended 
under the 1958-Notifieation are indicated 
by Sections 31-A, 31-B, 31-C and 31-D, 
which are par? materia with the provi- 
sions as are found to a large extent 
available in Section 38 (3) (a) (b) Sec- 
tions 38 (4), 38 (5) and 38(6) of the pre- 
sent enactment. The provision like Sece. 
tion 88 (2) of the present enactment is 
also available in the Bombay ‘Tenancy 
Act, 1948, and is part- of Section 31. I$ 
is incorporated in the provisions of sub- 
section (3) of that section where land- 
lords of specified categories are men- 
tioned and at enlarged time is given for 
giving notice and making application. 
This sub-section (3) of Section 31 is nof 
the part of 1958-Notification. This is in 
clear evidence that while laving down 
the conditions for exercise of the right 
to terminate the lease for bona fide per- 
sonal cultivation, the State Government 
have not resorted to a method or device 
by which any specified landlords are dif- 
ferently treated and are required to 
follow a specified procedure which in 
effect would be a time-bound programme 
for exercise of such right. It is manifest 
that what was avoided under that notifi- 
cation cannot have been thought of when 
the present notification was issued under 
an identical legislative scheme, Surely, 
such an intention which is wrought with | 
devious classifications under these sta~ 
tutes cannot be attributed to the legisla- 
tive authority of the State as there are 
neither any obvious or compelling rea- 
sons to do so. 


24. I have also indicated how un- 
workable the mention of sub-section (2) 
of Section 38 is in the body of clause 2 
of the said notification and how it does 
not answer the requirement of laving 
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down the conditions with respect to leases 
. or lands, 

25. With this analvsis and the re- 
sults that are available upon the inten- 
tion of the makers of the notification, one 
has to turn to the question of the iuris- 
diction of this Court while trying to read 
in place of “sub-sections (2) to (7)” the 
words and figures "sub-sections (3) to (7)” 
in the legislative notification, for the 
latter only answers meaningfully the 
conditions which can be well conceived 
under the provisions of Section 58 (3) of 
the Act. 

26. Now upon this jurisdiction, 
such debate has been addressed and it 
will have to be considered in its all as- 
pects and dimensions. 

27. As far as juridical thinking 
is concerned there is a tense dialectical 
drama suffused with conflict between two 
diametrically opposite perspectives and 
the task of an interpreter is really diffi- 
cult so as to arrive at and to construct a 
viable synthesis out of all this animation. 
What is commonly known as the doc- 
trine of casus omissus is really a doc- 
trine of error and its correction. Max- 
well has noted the same as an "excep- 
tional construction" available to the in- 
terpreter (Maxwell on the Interpretation 
of Statutes Twelfth Edition) the learned 
author observes: 

“Where the language of a statute, in 

its ordinary meaning and grammatical 
construction, leads to a manifest contra- 
diction of the apparent purpose of the 
enactment, or to some inconvenience or 
absurdity which can hardly have been 
intended, a construction may be put 
upon it which modifies the meaning 
of the words 'and even the struc- 
fure of the sentence. This mav be done 
by departing from the rules of grammar. 
by giving an unusual meaning to parti- 
cular words. or by rejecting them alto- 
gether, on the ground that the legislature 
could not possibly have intended what 
its words signify. and that the modifica- 
tions made are mere corrections of care- 
less language and really give the true 
meaning. Where the main obiect and in- 
tention of a statute are clear, it must 
not be reduced to a nullity bv the drafts- 
man’s unskilfulness or ignorance of the 
law, except in a case of necessity or the 
absolute intractability of the language 
used”. (Page 228) 
Similar exposition of the principle is 
available in "Craies on Statute Law" 
(Fifth Edn.). In Chapter X. under the 
heading ‘Mistakes in Statutes”, the 
learned author summarised the general 
rule by saving: 

ee Sees . a Court of law is not autho- 
vised to supply a casus omissus, or to 
alter the language cf a statute for the 
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purpose of supplying a meaning, if the 
language used in the statute is incap- 
able of one, even though they mav be of 
opinion that a mistake has been made in 
drawing the Act. “Whether”, said Jessel, 
M. R., in Laird v. Briggs, (1881) 19 Ch 
D 22 “we can alter the word ‘convenient’ 
in Section 8 of the Prescription Act, 1832 
by putting in the word ‘easement’ in- 
stead, is a question of very considerable 
difficulty. A Judge mav take the view 
that Section 8, as it stands, is so absurd 
that the word ‘convenient’ cannot stand 
there; but that does not quite conclude 
the question as to whether you can in- 
Sert enother word. All I wish to say is, 
that I think the question is open for dis- 
cussion. “He thought that "convenient" 
could be ignored as absurd in the con- 
text. sosis ae 
The learned author further quotes from 
the celebrated judgments of Lord Den- 
man, C. J., where the learned Lord said: 
"To sive an effectual meaning, we 
must alter not only ‘or’ into ‘and’, but 
‘issued’ into ‘levied’. It is extremely 
probable that this would express what. 
the legislature meant, but we cannot 
supply it. Those who used the words 
thought that they effected the purpose 
intended.” 


And also from the speech of Putteson J., 
in Green v. Wood, (1845) 7 QB 178, 
where the terms of Warrants of Attorney 
Act, 1822 were being considered.  Ac- 
cording to the learned author. if there 
is an obvious misprint in an Act of Par- 
liament the Courts will not be bound by 
the letter of the Act, but will take care 
that its plain meanins is carried out. He 
quoted Tindal C. J. as observing in 
Everett v. Wells, (1841) 2 M. & G 269 as: 

"It is our duty neither to add to nor 
to take awav from.a statute, unless we 
see good grounds for thinking that the 
Legislature intended something which it 
has failed precisely to express." 

The learned author then goes on to nar- 
rate how corrections were made by the 
interpreting Courts of the statutes. 

28. After alluding to this contro- 
versy G, K. Allen points out in his lumin- 
ous work, "Law in the Making" (Seventh 
Edition) as: 

"Harsh words have fallen from the 
Bench about certain modern enactments, 
such as the Shops (Sunday Trading Re- 
striction) Act, 1936, the Agricultural Hold- 
ings Act, 1923, the Trade Marks Act, 1938 
the Rent and Mortgage Interest Restric- 
tions Act, 1939, the Factory and Work- 
shop Act, 1901 and the statutes concern- 
zc the guardianship and custody of in- 
Tants." 


With these defects which are available 
always in statutory drafting which come 
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to the surface when a question of inter- 
pretation arises which affects valuable 
rights of those who are governed bv such 
laws or statutes, it appears: mandatory 
that an effort has to be made to recon- 
cile all absurdities and to sive meaning 
to the statutory device. The matters 
cannot be merely left to find out the mis- 
take and, as observed by Denning L. J.. 
as he then was, in Seaford Court Estates 
Lid, v. Asher, (1949) 2 KB 481, 


ausseet must be remembered that 
it is not within human powers to foresee 
the manifold sets of facts which may 
arise, and even if it were, it is not pos- 
sible to provide for them in terms free 
from allambiguity. The English language 
is not an instrument of mathematical pre- 
cision ... ... es This is where 
the draftsmen ‘of "Acts of Parliament have 
often been unfairly criticised Tt 
would certainly save the judges trouble 
if Acts of Parliament were drafted with 
divine prescience and perfect clarity. In 
the absence of it, when a defect appears 
a Judge cannot simply fold his hands 
and blame the draftsmen.” : 


29. It is not necessary to allude fo 
all the brilliant history of this doctrine 
as is to be found on the English soil. 
Suffice if to say. that right from 16th 
Century (Heydon’s Case (1584) 3 Rep 7a) 
till the modern times casus omissi is still 
the battle field and the cockpit of diffe- 
rent and divergent interpreting approa- 
ches. I may mention that Heydon’s Case 
noted the principles applicable upon 
interpretation at the foot of this doctrine 
when it was observed there: 


V. The true reasons of the re- 
medy; and then the office of all the 
fudges is always to make such construc- 
tion as shall suppress the mischief and 
advance the remedy, and to suppress 
subtle inventions and evasions for con 
tinuance of the mischief, and pro privato 
commodo, and to add force and life to the 
cure and remedy according to the true 
intent of the makers of the Act pro bono 
publico, 


Thus since those days. if has been re- 
cognised as the dutv of the iudge who 
is asked to interpret a statute to so inter- 
pret it according to true intents of the 
makers of the Legislation. No doubt, this 
test has been viewed with some appre- 
hension in that this leaves and creates a 
Scope for what is known as ‘“Judge- 
made-law" or "legislating-Judge". But 
when there are gaps and inadvertence 
available as a fact in the texture of an 
enacted Jaw, it has been observed that 
there must be an attempt _to penetrate 
.the mind of the legislature. As against 
this, there is a noted theory which mav 
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be put in the words of Mr. Justice O. W. 
Homes, who observes: 

"Only a day or two ago, when coun~ 
sel talked of the intention of the Lepgis- 
lature, I was indiscreet enough to say. 
I don’t care what their intention was. I 
only want to know what the words 
mean." 

After alluding fo this passage Allen ob- 
served: 

“It is here that we see a permanent, 

and apparently an insoluble, dilemma of 
written law: on the one hand no human 
language can be completely self-explana- 
tory and all-embracing, and on the other 
hand the interpreters of the written word 
cannot and should not guess at undis- 
closed meanings which merely open the 
door to speculative ingenuity.” 
The learned author thereafter considered 
the statutory interpretation in practice 
and refers to the English decisions point- 
ing out the defects of literal interpreta- 
tion. While summarising the defects of 
such interpretation it is observed: 

"These are grave defects, and give 
colour to the criticism that in English 
statutory interpretation a  dispropor- 
tionate emphasis has been laid on the 
body as opposed to the soul of statutes 
ees Words are not telepathic com- 
munications, and daily experience  tea- 
ches us that there is nothing more rare 
than the expression of a perfect consensus 
ad iden. Further. while it is true enough 
to say that words in themselves mean 
nothing, being mere 'verberations of the 
air’s yet a statute is, of all human forms 
of expression that which ex hypothesi 
purports to give to intention an explitit 
and comprehensive form of words.” 

(Law in the Making-Pages 501 to 509). 
In further observations the learned au- 
thor has considered the scope of the doc- 
trine of Heydon’s case, (1584) 3 Rep 7a 
and also pointed out how it has been 
understood and applied in several deci- 
sions by referring to the celebrities af 
law like Scott L. J.. Ledvith v. Roberts, 
1937 1 KB 232 like Lord Parker C. J. in 
R. v. Males, (1962) 2 QB 500 and like 
Cockburn C. J. in South Eastern Rly. Co, 
v. Rly. Commr., (1880) 5 QBD 217 where 
the learned Chief Justice pointed out, 
“Where the meaning of an Act is doubt- 
ful, we are, I think, at liberty to refer 
to the circumstances under which it pass- 
ed into law", and also to the case of 
Sutherland Publishing Co. v. Caxton 
Publishing Co. (1917) Ch. at p. 201 
where Meckinnon L. J. observed: 

"When the purpose of an enactment 
is clear, it is often legitimate, because if 
is necessary, to put a strained interpretas 
tion upon some works which have been 
fnadvertently used, and of which the 
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plain meaning would defeat the obvious 
intention of the legislature. It mav even 
be necessary, and therefore legitimate, 
to substitute for an inapt word or words 
that which such Intention requires." 
(Emphasis provided). 
In the recent history as far as the Eng- 
lish Courts are concerned there are noted 
eases which stil] carry in its course these 
differences between these two types of 
fudicial attitudes. Lord Denning. L, J. 
. in Henry v. Taylor, 
p. 513 pointed out: 
“Where there is a fair choice be- 
fween a literal interpretation and a rea~ 
sonable interpretation, we should always 
Choose the reasonable interpretation." 
(emphasis provided) 
30. While considering a Minister’s 
order in Magor and Mellone R. D. C. v. 
Newport Corps, (1951) 2 All ER 1226 
at p. 1236 the Lord Justice observed: 
“This was so obviously the intention 
of the Minister's Order that I have no 
patience with an  ultra-legalistie inter- 
pretation which would deprive them of 
their rights altogether. I repeat what I 
said in Seaford Court Estates, Ltd. v. 
Asher, (1949) 2 KB 481. We do not sit 
here to pull the language of Parliament 
and of Ministers to pieces and make non- 
sense of it. 'That is an easy thing to do, 
and it js a thing to which lawyers are too 
` Often prone. We sit here to find out the 
intention of Parliament and of Ministers 
and carry it out. and we do this better 
by filling in the gaps and making sense 
of the enactment than bv opening it up 
to destructive analysis.” 
It is on the other hand pointed out by 
House of Lords in S. C., on appeal, (1952) 
AC 189 that this is not à universal sound 
approach. Lord Simonds criticised this 
approach by saving: 


“The general proposition that it is the 
duty of the Court to find out the inten- 
tion of Parliament — and not onlv of 
Parliament but of Ministers also — can- 
not bv any means be supported. The 
duty of the Court is to interpret the 
words that the Legislature has used; 
those words may be ambiguous, but even 
if they are, the power and duty of the 
Court to travel out-side them on a voy- 
age of discovery are strictly limited 


wes The second part of the passage 
that I have cited from the judgment of 
the learned Lord Justice is no doubt the 
Togica] sequel of the first. The Court, 
having, discovered the intention of 
Parliament and of Ministers too, must 
proceed to fill in the gaps. What the 
Jegislature has not written, the Court 
must write. This proposition, which 
restates in a new ferm the view expressed 
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by the Lord Justice in the earlier case 
of Seaford Court Estates, Ltd. v. Asher 
ss... Cannot be supported. It appears 
to me a naked usurpation of the legis- 
lative function under the thin disguise 
of interpretation.” 


31. Now looking  throuph this 
kaleidoscopic panorama of principles 
available in the field of interpretation, it 
can well be perceived that there are two 
diametrically opposite approaches both 
profoundly rich in concept — one leaning 
towards liberalism so as to find the true 
intent of the legislature and thus seek~ 
fing to further the real remedy in the 
interest of justice and other still sticking 
to the structure itself and following in 
true sense literalism in interpretation. 
In the former it is perfectly possible—nay 
it is imperative—even to fill in gaps and 
substitute the words and phrases so as 
to give meaning and purpose to the ap- 
parently meaningless or obscure phrsseo- 
logy of a statute and make effective the 
legislation itself. In the other. this piece 
of the task is candidly treated as no part 
of the jurisdiction of the Courts though 
the very remedy mav remain truly fro- 
zen end ineffective. The matter, how- 
ever, completely rests, as the several 
precedents indicate — and I may borrow 
a phrase from Allen— "on impalpable 
and indefinable elements of judicial spi- 
Tit or attitude", though the learned au- 
thor observes and sounds the bell by 
Saying: 


"Nothing could be more fnimical to 
justice than what Judges should exercise 
their functions upon subjective, political, 
or partisan considerations; but while if 
would be quite inaccurate to say that the 
English judicial approach to statutory 
law is invariably grudging and restric- 
tive, there is no small reason for saving 
that on the whole. in modern times, it 
has leaned too readily towards the 
‘analytical’ rather than the ‘functional’ 
(as Professor Laski expresses it), and has 
done so with too little consistency on 
one side or the other. If that be true, 
the real remedy lies, as it seems to me, 
not in any ‘new found balliday’ but in 
the existing law itself. There is ample 
warrant in settled rules of interpreta~ 
tion for a ‘liberal’ approach, and there 
are abundant and bewildering examples 
of judicial constructions which at one 
moment are treated as perfectly orthodox 
and at another as dangerously latitudina- 
rian. What seems to be needed most of 
all is a more scientific consistency: of 
principle, 

(Law in the Making p. 529) 

32. I may briefly therefore note 


some of the recent precedents in the 
English Courts where such a consistency 
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or application of this principle has been 
logically applied to find out or give mean- 
ing to the words of the statute. 


33. In Clapham v. National As- 
sistant Board, 1961 (2) QBD 77 the 
matter arose under the provisions of the 
National Assistance Act, 1948, Sec. 44. 
Tt was held while construing the words, 
“shall in all other respects pro- 
ceed as on an application made bv the 
mother' that the right with the Board 
under Section 44 was an independent 
substantive right, independent and separ- 
able from anv right which the mother 
would have had, to obtain an affiliation 
order. Lord Parker C. J. observed that 
the words "In any proceedings arising out 
of an application” under sub-section (3) 
of Section 44 must be read as "in anv 
proceedings resulting from or arising out 
Of an application" for it was purely a 


procedural sub-section and these words 
were clearly necessary to ensure the ends 
of justice and the learned Chief Justice 
found that sub-section (3) of Section 44 
was not happily worded and therefore it 
should be interpreted in a meaningful 
manner. In fact. the reading of the 
fudgment clearly shows that the entire 
. sub-section (3) was rewritten for that 

purpose. Where the sub-section (3) be- 
fan by saying “In any proceedings on an 
application under the last foregoing sub- 
section” it was interpreted to mean “In 
any proceedings arising out of an appnli- 
cation for summons" and in the last two 
lines of the sub-section the words "pro- 
ceed as on an application made by the 
mother under the said section”, the 
Court read “proceed as on a complaint 
arising out of an application made by the 
mother". This was found necessary to 
give effective power to the Board under 
Section 44 of that Act.. 


34. Etton College v. Minister of 
Agriculture, 1964 Ch D 274 is vet an- 
other example where the text of a sec- 
tion was found to be defective and 
changed. The words of Section 3 of 
Ecclesiastical Leases Act, 1571 were be- 
ing considered. Wilberforce, J. consi- 
dered the scheme of the Act and after 
reading the provisions of Section 3 found 
that the word "or" which followed the 
words "having any spiritual or ecclesias- 
tical living". was a mistake for the word 
"of? and on that assumption applied the 
Act. In Adler v. George, 1964 (2) QBD 
7 for the purpose of avoiding absurdity 
and inconvenience or extraordinary  re- 
sults, where the Official Secrets Act, 1920 
used the phrase “in the vicinity of". the 
Court read the same as “in or in the vici- 
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nity of" so as to suppress tha mischief 
and effectuate the remedy. In Cost Brick 
and The Works Ltd. v. Premchand Rai- 
chand, (1967) 1 AC 192 (PC) the Privy 
Council was considering the provisions 
of Section 3 of the Money-lenders Ordin- 
ance (Law of Kenya, 1948 Rev Cas 307) 
and preferred to read the word "the se- 
curity” as "a security’, 


35. Indian Courts too have  fol- 
Towed such a marked line. In Ashutosh 
Basu v. Sudhangshubhushan, AIR 1931 
Cal 688 the learned Judge was consider- 
ing a case which called for interpretation 
of Letters Patent of Calcutta High Court 
and also the Code of Civil Procedure and 
particularly Order 21, Rule 89. The 
learned Judge observed: 


“Where a rule of the Code, owing to 
the operation of the rules framed by the 
High Court, cannot be applied exactly it 
must be applied as reasonably as possible, 
but where it can be applied strictly, it 
must be so applied, and if the result is 
unsatisfactary. the High Court can frame 
a different rule, but unless and until it 
does so, the rule must be followed and 
cannot be enlarged or altered in anv way 

v any judicial decision of the High 
Court.” 

In following the strict rule of literal ap- 
Plication of laws. the learned Judge re- 
ferred to the decision of the House of 
Lords in Vacher & Sons Ltd. v. London 
Society of Compositors, 1913 AC 107 
ana after quoting the judgment observ- 
ed: 


"Lord MacNaghten alone supports 
the theory that absurdity of itself is a 
sufficient ground for disregarding the 
natural meaning of the words, But he 
does not suggest that in the case of an 
absurdity, the Court can disregard the 
words used altogether and re-draft the 
provision. Interpretation cannot go be- 
yond the possible meaning of the words 
used.’ 


The learned Judge further observed: 


"In extreme cases, where the words 
conflict with the obvious intention of the 
enactment they may be disregarded. but 
it must be an extreme case and the words 
are then construed as meaning nothing." 
The learned Judge therefore plainly 
clarified the literal interpretation by 
pointing out the exceptional field when 
the same can be disregarded. 


36. In Ramaswamy  Nadar v, 
State of Madras, AIR 1958 SC 56 the 
Supreme Court was considering the pro- 
visions of Section 423 (1) (a) of the Code 
of Criminal Procedure and referring to 
the specific power to reverse the order 
appealed from as contained in clauses (a) 
and (b) of sub-section (1) of that section, 
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the words that fell for consideration 
were, "find the accused persons guilty" 
and the question was posed "of what?" 
Upon the construction it was found that 
some words need to be added and sup- 
plied and the Supreme Court observed: 


"If, in construing the. section, the 
Court has to supply some words in order 
to make the meaning of the statute clear, 
it wil naturally prefer the later con- 
struction, which is more in consonance 
with Yreason and justice,” 


In Kanaiyala] Chandulal Monim v. In- 
dumati T. Potdar, AIR 1958 SC 444 yet 
another rule of construction was alluded 
to with reference to the provisions of 
Bombay Rents Hotel and Lodging House 
Rates Control Act (57 of 1947). Sec. 24. 
That provision, the Supreme Court 
found, was an extraordinary remedy and 
had to be construed strictly in accordance 
with the words actually used by the 
legislature and it was not permissible to 
give extended meaning to the words 
used by the section. The refusal thus 
was on the ground that the provisions 
were of an exceptional character and 
meant to be in force for a specified period 
and provided for an extraordinary  re- 
medy which by itself constituted  in- 
roads on the freedom of the landlords. 
Under these considerations the principle 
of extended meaning was not applied. In 
Nagpur Electric Light & Power Co. v. 
K. Shreepathirao, AIR 1958 SC 658 the 
question arose of the construction and 
interpretation of the Standing Orders 
framed by the Nagpur Electric Light 
and Power Company for the purposes of 
its employees. While considering the 
scheme of the provisions of Section 30 of 
the C. P. & Berar Industrial Disputes 
Act, 1947, which imposed a statutory ob- 
ligation on the emplover to make Stand- 
ing Orders, the Court observed that it 
would be justified to apnly the reason- 
able test of interpretation to the con- 
Struction of the Standing Order so as 
to make it consistent with the compliance 
of the statutory obligation. In express 
terms, the principle that every word 
occurring in a statute must be given its 
proper meaning and weight, was alluded 
to and the English cases referred. The 
decision of Beyley, J. in Cortis v. The 
Kent Water Works Co, (1822 7 B & C 
314; was referred to and extracted as 
laying down the true test of interpreta~ 
tion. There the learned Judge was con- 
sidering and interpreting the appeal clause 
in an Act for paving, Cleansing, Light- 
ing ete. of the Town and Parish 
of Woolwich for a right of appeal 
to an aggrieved person. The learned 
Judge construed $t as available to all 
persons capable of appealing. The deci- 
sion of the Madras High Court in Paru- 
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mal v. Tirumalarayanuram, AIR 1918 
Mad 362 which construed O. 33, R. 1, 
Civil P. C, with reference to the com- 
panies was approved. The Supreme 
Court therefore procéeded to read Stend- 
ing Order No. 2 (a) by adding words to 
the actual wording of the Standing Order 
and applied. the same to those emplovees 
only who possessed the tickets and whose 
ticket numbers were capable of being 
entered in the departmental musters, 
In Sri Ram Ram Narain Medhi v. State 
of Bombay, AIR 1959 SC 459 the Court 
restated that where the language of the 
enactment is clear and unambiguous, it 
is not legitimate to add any words and 
evolve therefrom some sense which may 
be said to carry out the supposed inten- 
tion of the legislature. In Avtar Singh 
v. State of Puniab, AIR 1965 SC 666 by 
alluding to Courtic v. Stovin, (1889) 22 
QBD 513 the provisions of Section 39 of 
the Indian Electricity Act, 1910 were 
interpreted, There the question was, 
Section 39 itself did not provide for 
punishment, but the Court held that it 
must be read as providing for a punish- 
ment because the Act contemplated if 
and for this reference was made to Sec- 
tions 48 and 49. The principle that the 
words of an Act of Parliament must be 
construed so as to give sensible mean- 
ing to them and the words ought to be 
construed ut res magis valeat quam 
pereat was reaffirmed. Thus upon that 
doctrine the Court did not find any diffi- 
culty in taking the view that the provi- 
sions of Section 39 did provide for a 
punishment. Hansrai Nathuram Firm v. 
Lalii Raje & Sons, AIR 1963 SC 1180 
is a case where the Court refused to read 
any substitution because of the histori- 
eal background attendant upon the pro- 
visions of Section 43 of the Civil Proce- 
dure Code. Similarly, in Commr. of In- 
come-tax v. Elphinstone S. & W. Mills, 
AIR 1960 SC 1016, an appeal bv the reve- 
nue that some of the words in a pro= 
viso in Finance Act (1951) "may be ig- 
nored as being surplusage or a drafting 
error", was not accepted. There the 
Court pointed outs 


“esseere There is no doubt that if the 
words of a taxing statute fail. then so 
must the tax. The Courts cannot, ex- 
cept rarely and in clear cases, help the 
draftsmen by a favourable constructions 
Here the difficulty is not one of inaccu- 
rate language only. It is really this that 
a very large number of tax-payers ara 
within the words but some of them are 
not. Whether the enactment might fail 
in the former case on some other 
ground ......... is not a matter we are 
dealing with at the moment. It is suffi- 
cient to say here that the words do nof 
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iake.in the modifications which the 
learned counsel for the appellant sug- 
gests.” (Emphasis provided) 


This luminous record of eminent prece- 
dents in profoundly radiant and rich in hue 
and colour, It brightly throws into relief 
that in this sublime task Judges are en- 
dowed te be truly the children of lights 
obliged as they are to pierce through the 
thin veil of superficial to reach to the real 
S80 as to do justice stil] standing ever alert 
by the letter of the law. Language of the 
legislature often may lurch itself and ba 
deficients and words may merely prove to 
be the guter skin of the form shadowing 
the very soul. None of these can be pete 
mitted to halt. as it were the quest to 
reach the reality and the search has to bs 
from truth to truth. While at this with 
all circumspection one is enjoined to pul 
the phrases and words and terms of law 


fn the test-tube of “Legislative intent” 
erected by taking all relevant factors 


into consideration. 


37. AM this calls for a rigorous 
end vigilant effort on the part of the 
Court te sive full meaning to the terms 
of the statute so as to subserve its pur- 
pose. If upon an analysis an obvious miss 
take which would defeat the law can be 
reached it must, though in exceptional 
cases, be cured and in that process it is 
perfectly permissible even to read the 
appropriate words in the text or substi~ 
bute the letters of the statute itself, 


38. As indicated earlier. upon the 
analysis and the background of the pre- 
sent notification and particularly Cl. 2, 
itis clear that it could never have been 
proposed or intended that the persons 
under the specified category should be 
put under restrictive measures. The 
notification itself was issued in the month 
9? September 1960 and if the restrictive 
measure of Section 38 (2) were to be ap- 
plied te a person mentioned in sub-sec- 
tion (2) itself, who became maior on that 
day, his right was being much limited by 
time and the same itself stood lost. In 
fact, there is no condition laid down by 
the notification which required filing of 
an application bv time for successful 
termination of tenancy. It would be re- 
pugnant to read therefore, as an inten- 
ton attributable to the makers of the 
notification that only with respect to 
mincrs and the persons under disability 
or widow’s successors they thought of 
providing limitation and as such a diffe- 
rent mode of exercise of their right for 
terminating the lease, while all others 
who are not under disability would be 
free to take the step without such limita- 
tion. It is plain, therefore, that Cl 2 of 
the notification contains an error avail- 
able to be cured or ignored. . 
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. 88. Having come to this conclu- 
sion that clause 2 is not apposite, upon: 
all the internal evidence examined in the 
light of similar such provisions in the 
parl materia notification issued by the 
State in 1958 applicable and in force to 
the other parts of the State, it would be 
consistent to read in place of figure ''(2)" 
the figure "(3)", Thus construed I would 
prefer to read clause 2 of the notifica- 
tion as having always intended to read 
in place of "(2) to (7)' the figures and 
words “subiect to the provisions of sub= 
sections (3) to (7) of Section 38". That 
only appears to me a course which sub- 
Serves the ends of justice and also pro- 
vides the remedy to effectuate tha right, 


. .59. Having found so. the preseni 
petition has to be allowed. All the orders 
made by the revenue authorities holding 
that there was a. limitation and an ap- 
plication was required to be filed as pro- 
vided for by sub-section (2) of Sec, 38 in 
terms of clause (B) thereof will have to 
be set aside, Accordingly, the orders 
made by the Tenancy Naib Tahsildar, 
Achaipur, Sub-Divisional Officer, Achal- 
pur and Maharashtra Revenue Tribunal, 
Nagpur are hereby quashed. 


41, The matters therefore, will 
have io be enquired inte by the  'Ten- 
aney Naib Tahsildar Achalour afresh on 
the basis that clausa 2 of the notification 
reads in its true content and meaning be- 
ing "subiect to sub-sections (3) to D” 
and that a landlady of the present kind 
Was entitled to file an application which 
wiil have te be entertained under the 
provisions of Section 36 of the Aot the 
same being within two vears after the 
expiry of the notice purported to have 
been given on behalf of the landlady, It 
wili be for the tenant to raise such pleas 
as may be available t5 meet her claim 
if any including the validity of the 
notice. Thus the petition succeeds, but 
in the circurastances, thera will ba no 


Orders as to' Costs. 
Petiticn allowed, 
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Ganpati Ram Bhande and others, Ap- 
plicants v. Baliram Raghunath Jadhav 
and others, Opponents, 

Civil Revn. Appin. No. 280 cf-1971, 
D/- 8-3-1973 to set aside order of C. Sri- 
nivasrao, Civil J, Sr, Dvn, at Bhir, D/- 
24-12-1979. 

index Mete-— (A) Civil P, C. (1908), 
O. 21, R. 58 — Objection under — Inves- 
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figation into — Criteria is possession and 
-not title. 


Brief Note:-— (A) Although in the 
course of an investigation under . 21, 
R. 58 as to who is in possession of ' the 
property subjected to attachment, the 
question of some legal right or interest 
or title may also arise and if such legal 
right affects the determination of the 
question as to who is the real person in 
possession in fact or in law, then such a 
legal right or interest will naturally have 
to be taken into account, yet it is settled 
law that complicated questions as to title 
are not to be gone into under the sum- 
mary procedure of the investigation 
under Order 21, Rule 58. (Para 22) 

Index Note:— (B) T. P. Act (1882), 
S. 55 (6) (b) — Statutory ‘charge or lien 

— Land in possession of tenants — Ver- 
des aware of vendor's inability to secure 
surrender of possession — Statutory Hen 
not created in favour of vendee. 


Brief Note:— (B) Where the contract 
depends for its performance upon the 
vendor recovering possession of the pro- 
perty from the protected tenant, the pur- 
chaser ean very well be said to be aware 
of the contingency of the vendor being 
unable to secure the possession. There- 
fore, unless and until the vendor secured 
the possession of the land and was in a 
position to deliver it to the purchaser, the 
statutory lien under S. 55 (6) (b) would 
not be ereated in favour of the purchaser 
in respect of the money that he might 
have paid under the contract of sale, 

(Para 30] 

Index Note:— (C) Civil P, C. (1998), 
S. 115 and O. 21, R. 58 — Revisional 
powers of High Court — Failure to éxer- 
cise jurisdiction and material irregularity 
in exercise of jurisdiction by lower court 
— Interference, 

Brief Note:— (Cj) Where in proceed- 
ings under O, 21, R, 58 the lower court 
instead of going into the question as to 
the possession of property on the date of 
its attachment, directed the enquiry as to 
whose title was superior, the court must 
be held to have failed to exercise juris- 
diction vested in him under O, 21, Rr. 5I 
to 61 and the High Court in its revisional 
jurisdiction can interfere with the deci- 
sion. (Bara 44} 
Cases Referred: Chronological Paras 
AIR 1972 SC 2379 = 1972 SCD 882, A L. 

Sethi v, R. P. Kapur 41 
AIR 1971 SC 2324 =. (1970) 2 sch. 368, 
iD, L, F, Housing and Construction Co. 
(P.) Ltd. v, Sarup Singh . 36 
(1969) 2 AC 147 =: (1969) 2 WLR 168. 
Anisminic Ltd, v, Foreign Compensa- 
tion Commission 42 
AIR 1966 SC 153 = (1966) T SCR 102. 
Pandurang Dhondi v, Maruti Hari 
Jadhav 36, 40 


v. B. ER. Jadhav (Mukhi J.) A. 1.X. 


AIR 1966 SC 1068 = (1966) i SCR 988, 
Sawai Singhai v. Union of India 17 
AIR 1964 SC 1336 = (1964) 3 SCR 495, 
Manindra Land and Building coe v. 


Bhutnath 3? 
AIR i964 SC 1341 = (1964) 5 sce rA 
Abbasbhai v, Gulamnabi 36, 39 


(1960) 62 Bom LR 940 — ILR (1961) Bom 
444. Dnyanu Baba v. Gulab ee 
, 30 


(1946) 47 Tax Cas 296, Bean (H, M ph 
pector of Taxes) v. Doncaster A&malga- 
mated Colliery Ltd. 48 

(1888) 15 Ind App 123 = YLR 15 Cal 521 
(PCI. Sardhari Lal v, Ambika Prae 


sad. 20 
(1841) 1 QB 66 = 113 ER 1054, RH. v. 
Bolton 43 
S. J. Deshpande, for Applicuimiss S. P, 
Kurdukar (for Nos. 1 and 2) and A. V. 
Savant (for No. 3), for Opponents. 


ORDER:—- By this civil revision ap« 
plication the petitioners, who were the 
original objection petitioners, seek to 
challenge the order of the Civil Judge, 
Senior Division, Bhir, dated the 24th of 
December 1976, rejecting the objection 
oetition with costs, 

2. In order fo consider the said 
challenge to the order of the learned 
Civil Judge, Senior Division, Bhir, it is 
necessary to refer to some of the “salient 
facts, 

3. It is to be noticed that the dise 
pute relates fo agricultural land bearing 
Survey No. 10 with an area of 19 acres 
and 9 gunthas situate at Daithan, ‘Taluka 
Ambajogai, District Bhir. It is important 
te notice that the agricultural land was 
subject to the restrictions and prohibi- 
tions contained in the relevant tenaney 
enactments as to the transfer of the land 
and the protection given by statute fo 
tenants on the land, 

4, The opponents fo this petition 
are Baliram Jadhav and Jaiwant Jadhav, 
who are said to have entered into an agrees 
ment for purchase of the suit lend along 
with another piece of land bearing Sura 
vey No, 2 belonging to Gopalrao Vithoii 
Deshmukh, who is opponent No, 3 in this 
petition and who was one of the original 
non~applicants, The said Gopalrao alsa 
figures as a Judgment-debtor as. will an« 
pear from the facts set out hereafter, 

5. Now, if has been stated that on 
the 23rd of June 1962, there was an oral 
agreement of sale between Gopalrao as 
the owner of the land and Baliram and 
Jaiwant, who agreed fo purchase it for 
a sum of Rs, 23,000/- out of which 
Rs, 11,000/- ara said to have been paid 
as advance, It is significant that this 
agreement was an oral agreement, but if 
is stated in the plaint of the suit ulti- 
mately filed by Baliram and Jaiwant 
against Gopalrao, being Special Civil Suit 


1974 G R. Bhande v. B. R. Jadhav 


No, 58 of 1967, that the terms of the 
agreement were that Rs. 9,000/- were to 
be paid as advance to enable Gopalrao, 
the seller, to obtain permission from the 
concerned authorities to alienate the suit 
lands by way of sale as required under 
Section 47 of the Hyderabad Tenancy 
and Agricultural Lands Act. It is further 
stated in the plaint that the remaining 
amount was to be paid at the time of the 
registration of the sale deed, and that 
one of the most essential features of the 
agreement of sale was that the defendant 
Gopalrao agreed to obtain surrender from 
the tenants, who were admittedly on the 
suit lands, and put the purchasers, that is 
to say, Baliram and Jaiwant, in physical 
possession, In fact, the mames of the 
tenants are also set out in the plaint. It 
‘would appear that Gopalrao, notwith- 
standing the agreement of sale and the 
terms said to have been incorporated 
therein, failed to obtain the surrender of 
possession from the tenants on the suit 
lands and, having so failed, did not take 
any steps or commence any proceedings 
for obtaining the requisite permission to 
transfer the suit lands in favour of Bali- 
ram and Jaiwant, It is the contention of 
Baliram and Jaiwant in the plaint that 
Gopalrao was in strained financial position 
and he demanded a further advance of 
Rs. 2,000/-, so that ultimately the amount 
advanced to him came to Rs, 11,000/-. 


6. On the 18th of December, 1964, 
a Kararnama was executed by Gopalrao 
in favour of Balirem and Jaiwant and in 
this written agreement of sale, the earlier 
oral agreement dated the 23rd of June 
1962 is said to have been confirmed and 
there is also an acknowledgment of the 
receipt of Rs, 11,000/- by way of-advance, 
In the said plaint, Baliram and Jaiwant 
also stated that in the said Kararnama an 
incorrect statement was made that the 
possession of the lands had been handed 
over to Baliram and Jaiwant, although 
in fact Gopalrao could not deliver the 
pe as there were tenants on the 
ands, 


T. In paragraph 11 of the plainf, 
there is a significant statement, namely, 
that till the date of the suit, which is the 
18th of December 1967, Gopalrao was nof 
successful in obtaining surrender of pos- 
session from the tenants "who are on the 
suit lands", There is also a statement 
which shows that Baliram and  Jaiwant 
were aware that Gopalrao had sold some 
portion of the suit land to other persons. 
On these averments, it was further con» 
tended that it was, therefore, clear that 
Gopalrao was not in a position to fulfil 
his part of the contract and that in law 
also he is not competent to perform his 
part of the contract. This has obviously a 
reference to the fact that by reason of 
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the tenants being on the lands, Gopalrao, 
who had failed in his efforts to obtain 
surrender, was not in a position to deli- 
ver possession of the lands to Baliram 
and Jaiwant pursuant to the contract of 
sale. Lastly, it is to be noticed from the 
plaint itself that Gopalrao is said to have 
refused to accept a notice dated the 22nd 
of November 1967, calling upon him to 
obtain surrender of possession from the 
tenants and execute a sale deed in favour 
of Baliram and Jaiwant pursuant to the 
agreement of sale. 


8. It is in these circumstances 
that Special Civil Suit No. 58 of 1967 was 
filed and it has been stated at the Bar 
by Mr. Deshpande, the learned Advocate 
for the petitioners, that Gopalrao defend- 
ed the suit for some time, but ultimately 
on the 11th of October 1968 a compro- 
mise was entered into and a consent de- 
cree was obtained for Rs. 15,000/- in 
favour of Baliram and Jaiwant from tha 
Civil Court, 


9. A certified copy of the compro- 
mise, as stated at the Bar, has been pro« 
duced before me and it is signifieant to 
note that there is a statement to which 
obviously both the parties to the suit 
subseribed, viz. that "due to tenancy liti- 
gation the defendant could not fulfil his 
part of the contract and execute a sala 
deed in favour of the plaintiffs", Now, 
paragraph 3 of the compromise is import» 
ant and requires to be set out in extenso 8 

"8, It is now settled and agreed bes 
tween the parties that the defendant do 
pay Rs. 11,000/- to the plaintiff, an . 
amount of consideration which he has 
received from the plaintiffs as part con- 
sideration of contract of sale and pur- 
chase of the above lands and Rs. 4,000/- 
as interest claimed by the plaintiffs in the 
suit, In all the defendant undertakes to 
pay Rs, 15,000/- to the plaintiffs and there 
will be a statutory charge on the above 
lands agreed to be sold ie. S, No, 2 and 
S. No. 10 situated at  Daithan, Taluka 
Ambajogai, Dist. Bhir,” 


On the 4th of January 1969, Baliram and 
Jaiwant, who thus became decree-hold~ 
ers, filed a Darkhast and in the said Dar- 
khast, which is No. 1 of 1969, Column 10 
shows the following endorsement:— 


"By attachment and sale of agricul- 
tural land Survey No, 2—31 acres, 37 
gunthas, and Survey No, 10—19 acres, 8 
gunthas, assessed at Rs. 22.31 P. situate 
at Mouza — Taluka. The lands are in the 
actual possession of the defendant and 
there is a statutory charge of this decre« 
tal amount over those lands. The lands 
may kindly be attached and sold,” 


19. Pursuant to this Darkhast, an 
attachment was issuéd on the 12th of 
February 1969, It is now to be noted that 
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Survey No. 10 belonging to Gopalrao was 
purchased by the petitioners herein from 
Gopalrao by three sale deeds dated the 
10th of June 1967, 18th of June 1967 and 
Sth of July 1967. These sale deeds were 
duly registered and it is not disputed 
that the agricultural land comprised in 
Survey No. 10 was so purchased by the 
petitioners, who are therefore purchasers 
and have an interest in the land which 
has been subjected to attachment. On the 
15th of March 1969, the petitioners before 
me, filed an objection petition, being Mis- 
cellaneous Application No. 20 of 1969 in 
the executing Court, that is to say, the 
Court of the Civil Judge, Senior Division, 
Bhir, and this objection petition was filed 
against Baliram and Jaiwant as the de- 
eree-holders and Gopalrao, who was the 
fiudgment-debtor. 

11. As has been stated above, the 
learned Civil Judge, Senior Division, 
iBhir, rejected the objection petition on 
the 24th of December 1970. 


12. Mr. Deshpande, the learned 
Advocate for the petitioners, has con- 
tended that the order passed by the 
learned Civil Judge is without jurisdic- 
tion, that the learned Civil Judge failed 
to exercise jurisdiction vested in him 
under Order XXI, Rules 58 and 59 of the 
Code of Civil Procedure and that, in any 
event, the Court below has acted with 
material irregularity. Mr. Deshpande 
made the following propositions:— 

(1) On the 18th of | December 1967, 
viz., the date on which the suit was filed, 
as well as on the 11th of October 1968, 
viz., the date on which the consent de- 
cree was passed, the third opponent 
Gopalrao had no subsisting right or inte- 
res; in the land comprised in Survey 
No. 10 

(2) The Jearned. Civil Judge had mis- 
understood and misapplied the judgment 
of this High Court in Dnyanu Baba v. 
Gulab Eknath, (1960) 62 Bom LR 940 and, 
therefore, acted illegally and with mate- 
rial irregularity. 

(3) Manifest facts regarding the exi- 
jstence of tenants on the land have been 
overlooked by the learned Civil Judge 
causing a basic error affecting his deci- 
Sion on merits, 

(4) The learned Civil Judge made use 
of admissions between Baliram and Jai- 
want on the one hand and Gopalrao on 
the other against the petitioners. 


(5) The Court below acted illegally 
in exercising its jurisdiction on an erro- 
meous view of Section 55 (6) (b) of the 
Transfer of Property Act, 


(6) The charge said to have been 
created by the consent decree is illegal 
and inoperative and, at any rate, is inad- 
_ missible for want of registration of the 
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decree under Section 17 of the Registra- 
tion Act. 


(7) The lower Court has committed 
an error of jurisdiction in not trying the 
issue which arises under Order XXI, Rule 
58 of the Code of Civil Procedure, that is, 
who is in possession of the property liable 
to attachment on the date of attachment, 
ie. 12ih of February 1969, and whether 
the petitioners had some interest in the 
property on the date of the attachment, 

13. Mr. Kurdukar, the learned 
Advocate for opponents Nos, 1 and 2, that 
is to say, the decree-holders, has taken up 
& preliminary objection that this civil 
revision petition is incompetent as the 
petitioners have an alternative remedy by 
way of a substantive suit under Order 
XXI, Rule 63 of the Civil Procedure Code, 
particularly as the procedure under 
Order XXI, Rule 58 is summary proce« 
dure and complieated questions of law 
and fact cannot be investigated under 
Order XXI, Rule 58. Mr. Kurdukar thus 
contends that the High Court should not 


‘investigate facts which have been dealt 


with under the summary procedure by 
the lower Court, Mr..Kurdukar also con- 
tended that the lower Court has in exer- 
cise of its jurisdiction under Order XXI, 
Rule 88, arrived at a conclusion which if 
was entitled to do and this could not be 
interfered with under the revisional 
jurisdiction of the High Court. 

14. On merits, Mr, Kurdukar bas- 
ed his arguments on the statutory charge 
claimed by the decree-holders, which ac- 
cording to him, was set out in the consent 
decree and his further contention was 
that ss against the petitioners, who were 
purchasers under registered sale deeds, 
the claim of the decree-holders, Baliram 
and Jeiwant, was superior. Mr. Kurdukar 
thus contended that the learned Civil 
Judge was right in framing an issue as to 
whether there was a statutory charge on 
the lend bearing Survey No. 10 in res- 
pect of the decree passed in Special Civil 
Suit No. 58 of 1967 and, having decided 
that issue in favour of the decree-holders, 
properly dismissed the objection petition, 

15. On the basis of the facts which 
have been set out and the rival conten 
tions which have: been raised by the Ad- 
vocates for the parties, two questions 
arise for consideration: (1) Has the lower 
Court properly exercised its jurisdiction 
under Order XXI, Rule 58 and investigat- 
ed the claim or objection according to 
law? and (2) whether the civil revision 
application is maintainable against such 
an order? 


16. It is appropriate fo first ap- 
preciate the scope and content of the in- 
quiry under Order XXI, Rule 58, which 
is admittedly of a summary nature. It is 
therefore necessary to set out in extenso 


1974 


the provisions of Order XXI, Rules 58 to 
61 as to notice that Rule 63 enables the 
aggrieved party to file a substantive suit 
after an order under Order XXI, Rule 58 
has been made. Rules 58 to 61 of Order 
XXI are as follows:— 


"58. (1) Where any claim is prefer- 
red to, or any objection is made to the 
attachment of, any property attached 
in execution of a decree on the ground 
that such property is not liable to such 
attachment, the Court shall proceed to 
' investigate the claim or objection with 
the like power as regards the examina- 
tion of the claimant or objector, and in 
all other respects as if he was a party to 
the suit: 


Provided that no such investigation 
shall be made where the Court considers 
that the claim or objection was designed- 
ly or unnecessarily delayed, 

(2) Where the property to which the 
claim or objection applies has been ad- 
vertised for sale, the Court ordering the 
sale may postpone it pending the investi- 
gation of the claim or objection.” 

"59. The claimant or objector must 
adduce evidence to show that at the date 
of the attachment he had some interest 
in, or was possessed of, the property at- 
tached.” 

"60. Where upon the said investiga- 
tion. the Court is satisfied that for the 
reason stated in the claim or objection 
such property was not, when attached, in 
the possession of the judgment-debtor or 
of some person in trust for him, or in 
the occupancy of a tenant or other per- 
son paying rent to him or that, being in 
the possession of the judgment-debtor at 
such time, it was so in his possession, not 
on his own account or as his own  pro- 
perty, but on account of or in trust for 
some other person, or partly on his own 
account and partly on account of some 
other person, the Court shall make an 
order releasing the property, wholly or 
to such extent as it thinks fit, from at- 
tachment.” 

"61. Where the Court is satisfied that 
the property was, at the time it was at- 
tached, in the possession of the judgment- 
debtor as his own property and not on 
account of any other person, or was in 
the possession of some other person in 
trust for him, or in the occupancy of a 
tenant or other person paying rent to 
him, the Court shall disallow the claim," 


11. Now while considering the 
scope of O. 21, R. 58, C. P. Code the 
Supreme Court in Sawai Singhai v. Union 
of India, AIR 1966 SC 1068, had occasion 
to observe as follows:— 


“In this connection, we ought to bear 
in mind that the scope of the enquiry 
under Order 21, Rule 58, is very limited 
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and is confined to question of possession 
as therein indicated while suit brought 
under Order 21, Rule 63 would be con- 
cerned not only with the question of pos- 
session, but also with the question of title, 
Thus the scope of the suit is very dif- 
ferent from and wider than that of the 
investigation under Order 21, Rule 58, In 
fact, itis the order made in the said in- 
vestigation that is the cause of puo of 
the suit under Order 21, Rule 63..... 


18. Apart from the obser cua 
of the Supreme Court in the aforemen- 
tioned case, where the question at issue 
was as to whether a notice under Section 
80 of the Civil Procedure Code was ne- 
cessary before a suit under Order XXI, 
Rule 63 could be filed, there is consider- 
able authority to show that in an investi- 
gation under Order XXI, Rule 58, the 
most important fact to be noticed is with 
regard to possession, 


19. The words in Rule 58 ares 
“the Court shall proceed to investigate 
the claim or objection”, It is, therefore, 
the duty of the Court to investigate a 
claim preferred to it under this Rule, un» 
less it sees reason to reject it on the 
ground of delay. It is not in dispute that 
question of delay does not arise in the 
case before me, 

20. As to the extent of the investi+ 
gation, it was pointed out by Lord Hob- 
house in Sardhari Lal v. Ambika Prasad, 
(1888) 15 Ind App 123 (PC):— 

“The Code does not prescribe the 
extent to which the investigation should 
go; and though in some cases it may be 
very proper that there should be as full . 
an investigation as if a suit were institut» 
ed for the very purpose of trying the 
question, in other cases it may also be 
the most prudent and proper course to 
deliver an opinion on such facts as are 
before the Subordinate Judge at the time, 
leaving the aggrieved party to bring the 
suit which the law allows to him.” 

It is of course not possible to define the 
extent of the enquiry which would con- 
stitute such an investigation as thaf 
would depend on the facts of each case, 
But the. next aspect which requires to be 
noticed is as to what is to be investigat- 
ed. This is indicated by the Rules 58, 59, 
60 and 61, reproduced above. As Rule 58 
says, first of all the investigation is of 
the claim or objection and Rule 59 en» 
joins the claimant or objector to adduce 
evidence to show that he had either some 
interest in, or was possessed of, the pro= 
perty attached on the date of the attach- 
ment. Rule 60 provides for release of the 
property from attachment, if the Court 
by reason of having made the investiga+ 
tion is satisfied (a) that the property, 
when attached, was not in the possession 
of the judgment-debtor or some person 
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in trust for him, or in the occupancy of 
a tenant or other person paying rent to 
him, that is to say, the judgment-debtor 
Or (b) that if it is found that the judg- 
ment-debtor was at the time of the at- 
tachment in possession of the property, 
then such possession was not on his own 
account or as his own property but on 
account of someone else, and if these 
conditions are satisfied, then it would be 
the duty of the Court to make an order 
releasing the property. Conversely R. 61 
provides as to when the claim to the pro- 
perty attached shall be disallowed. 'This 
happens when the Court is satisfied that 
the property at the time of the attach- 
ment was in the possession of the judg- 
ment-debtor as his own property and not 
on account of any other person, or was 
fin the possession of some other person 
who was holding the property in trust for 
the judoment-debtor, or that the property 
was in physical possession of a tenant or 
other person who was paying rent to 
him, that is to say, the judgment-debtor. 
fn that event, the Court is enjoined to 
disallow the claim, 


21. In my view, these Rules clear- 
ly set out the matters requiring investi- 
gation and it is the duty of the Court to 
apply its mind to these points or factors 
in order to come to a determination whe- 
ther the objection petition should be 
allowed or disallowed. 


22. It is substantially clear that 
on a proper construction of these Rules 
the question to be decided is whether on 
the date of the attachment it was the 
fludgment-debtor who was in possession 
or it was the objector who was in posses- 
sion and further when the Court comes 
to a finding that the property was in 
the possession of the objector, then the 
Court must proceed further to find whe- 
ther that possession of the objector was 
on his own account for himself or as 
trustee or on account of the judgment- 
debtor. It requires to be emphasised that 
the direction of the investigation, which 

|the Court has to carry out, points to pos- 
session being the criteria. It is, of course, 
possible that in the course of such an 
investigation as to who is in possession of 
the property subjected to attachment, 
the question of some legal right or inte- 
rest or title may also arise and if such 
legal right affects the determination of 
the question as to who is the real person 
im possession in fact or in law, then such 
a legal right or interest will naturally 
have to be taken into account, But it is 
also settled law that complicated | ques- 
tions as to title are not to be gone into 
under the summary procedure of the in- 
‘lwestigation under Order XXI, Rule 58. 


23. It is to be noticed that in the 
ease before me, the learned Civil Judge 


G. R. Bhande v, B. R. Jadhav. (Mukhi J.) 


ALR. 


seems to have been oblivious of what in 
fact the provisions of Order XXI, Rules 
58 to 61 required from him with regard 
to the investigation of the claim or ob- 
jection. It is obvious that the learned 
Civil Judge instead of directing his en- 
quiry into finding out as to who was in 
possession has concerned himself with 
a somewhat collateral question as to who 
had a superior claim. Now, it is, of 
course, possible that in a substantive suit 
under Order XXI, Rule 63 that may be 
a material question, because that would 
revolve on the question of title. But whe- 
ther the petitioners or the decree-holders 
had a superior claim over the property 
was a question which really did not fall 
for consideration in the proceedings 
under Order 21, Rule 58, C, P, Code, 


24. The record before the learned 
Civil Judge, including the averments of 
the decree-holders in the plaint in Spe- 
cial Civil Suit No. 58 of 1967, clearly 
showed that there were tenants who were 
in possession of the land. We are not con= 
cerned in this civil revision petition with 
Survey No, 2 but only with Survey No, 
10. But it cannot be disputed that Sur- 
vey No. 10 was also in the possession of 
tenants who had certain statutory rights 
under the various tenancy enactments 
and ii is also on record that it was be- 
cause Gopalrao, the judgment-debtor, 
was unable to obtain a surrender from 
these very tenants that the transaction 
between him and the decree-holders 
Baliram and Jaiwant fell through, result- 
ing in the suit being filed and thereafter 
the consent decree being obtained, 


25. If, therefore, it was obvious 
or should have been obvious to the learn- 
ed Civil Judge that there were tenants 
on the land, then taking into account the 
fact that the objection petitioners had 
in their claim or objection clearly set out 
their interest in the land by reason of 
the three registered sale deeds executed 
in their favour by Gopalrao, the previous 
owner of the land, the learned Civil 
Judge should have proceeded to direct 
his inquiry into finding out as to on 


. whose behalf these tenants were in pos- 


session and to whom these tenants were 
paying renf, In- other words, if due re- 
gard had been paid fo the provisions of 
Rules 59, 60 and 61, the learned Civil 
Judge had to investigate the claim on the 
footing that the petitioners “were bona 
fide purchasers for value under register- 
ed sale deeds, It is not clear as to whe- 
ther the decree-holdérs Baliram and Jai- 
want ever challenged the validity of 
these sale. deeds, but assuming that they 
had, then that would have still been a 
question. of title. But it could not be 
gainsaid that on the basis of the register- 
ed sale deeds, the petitioners “had some 
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interest in the property attached" within 
the meaning of Rule 59. The question 
which was required to be investigated 
was if the possession of the tenants who 
were admittedly on the land was on ac- 
count of Gopalrao, the judgment-debtor 
or on account of the petitioners as the 
purchasers of the property from Gopal- 
rao. . 


26. Instead of directing himself to 
such a kind of enquiry, which is clearly 
contemplated and enjoined. by Rules 58, 
59, 60 and 61, the learned Civil Judge 
misdirected himself by proceeding to de- 
termine a collateral question as to whose 
claim was superior. 


21. And during the course of that 
inquiry the only issue that he raised was 
whether there was a statutory charge on 
the land bearing Survey No. 10 in res- 
pect of the decree passed in Special Civil 
Suit No. 58 of 1967, In fact this was the 
only issue that he raised, although his at- 
tention was invited specifically to the 
fact that tenants were in possession of 
the property and that it was because the 
judgment-debtor had taken the responsi- 
bility to get a surrender from these ten- 
ants and deliver possession of the and 
to Baliram and Jaiwant that the transac- 
tion between them fell through. 


28. The learned Civil Judge relied 
on the statutory charge said to have been 
created on the property by the consent 
decree as being the basis of his conclu- 
sion that the decree-holders Baliram and 
Jaiwant had a superior claim and that, 
therefore, the claim of the petitioners 
should be disallowed. In his order, the 
learned Civil Judge first of all erroneous- 
ly states that "on the other hand the 
compromise decree reveals that a charge 
is created on the property agreed to be 
sold." As I have stated above, a certified 
copy of the compromise has been produc- 
ed before me and in paragraph 3, which 
has also been reproduced above, the 
following words are used:— 

“There will be a statutory charge on 
the above lands agreed to be sold ie. 
S. No. 2 and S, No. 10 situated at Daithna 
Taluka Ambajogai Dist. Bhir." 

The learned Civil Judge was clearly in 
error in coming to the conclusion that 
the charge was created by the compro- 
mise decree. -First of all, the words mere- 
ly say that there wil be a statutory. 
charge. That means that the charge is 
created by statute if the requisite condi- 
tions are found to exist. Secondly, as 
pointed out by Mr. Deshpande, the learn- 
ed Advocate for the  petitioners, if a 
charge had been created by the compro- 
mise decree, then such a charge could 
not be enforced until and unless the de- 
cree was registered under Section 17 of 


anme n laa rer m~ an 
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the Registration Act. In my view, there- 
fore, assuming that there is a charge on 
the property, then that would be a sta- 
tutory charge under Section 55 (6) (b) of 
the Transfer of Property Act, But that is 
not to say that merely because such a 
section exists in the Transfer of Property 
Act, there is an automatic charge with- 
out the conditions stated therein having 
been found to have been established. 
Section 55 (6) (b) of the Transfer of Pro- 
perty Act reads as follows:— 


"55 (6) The buyer is entitled— 


(b) unless he has improperly declin- 
ed to accept delivery of the property, to 
a charge on the property, as against the 
seller and all persons claiming under him, 
to the extent of the seller's interest in 
the property, for the amount of any pur- 
chase-money properly paid by the buyer 
in anticipation of the delivery and for in- 
terest on such amount; and when he: 
properly declines to accept the delivery, 
also for the earnest (if any) and for the 
costs (if any) awarded to him of a suit 
to compel specific performance- of the 
contract or to obtain a decree for its 
rescission.” 


It will at once be noticed that this sec- 
tion predicates two facts: (1) that the 
acceptance of delivery must not have 
been improperly declined and the pur- 
chase-money must have ‘been properly 
paid and (2) that if delivery is properly 
declined then a claim for earnest and 
costs should also arise. 


29. It follows that the decree- 
holders would have been entitled to a 
statutory charge under the section, only 
and only if they had not declined to ac- 
cept delivery of the property improper- 
ly. The learned Civil Judge then goes on 
to find: “But they have declined to ac- 
cept the delivery of the property pro- 
perly as is laid down in Section 55 (6) (b) 
of the T. P. Act." It does not appear to 
be clear as to on what basis the learned. 
Civil Judge arrived at this finding. There 
is nothing on record which would war- 
rant such a finding, On the other hand, 
the record goes to show that there were 
obstacles in the way of the seller giving 
possession to the decree-holders pursuant 
to the agreement of sale and these obsta- 
cles were known to the  decree-holders 
at the time of the agreement of sale and 
were in fact taken into consideration 
when arriving at the agreement of sale. 
This is clearly set out in the decree- 
Bos plaint in Special Civil Suit No. 58 
of 1967. 


30. The attention of the learned 
Civil Judge was invited to the judgment 
of this High Court in (1960) 62 Bom LR 
940. In that case, it was held that Sec- 
tion 55 (6) (b) of the Transfer of Property 
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Act comes into operation only when it 
js possible for the vendor to give posses- 
sion of the property to the purchaser and 
yet he fails to deliver it. In such a case 
the purchaser would have a statutory 
charge over the property for the money 
he had paid either as price or as earnest. 
But where the contract depends for its 
performance upon the vendor recovering 
possession of the property from the pro- 
tected tenant, the purchaser can very 
well be said to be aware of the contin- 
geney of the vendor being unable to 
secure the possession. Therefore, unless 
and until the vendor secured the posses- 
sion of the land and was in a position to 
deliver it to the purchaser, the statutory 
lien under Section 55 (6) (b) would not 
be created in favour of the purchaser in 
respect of the money that he might have 
paid under the contract of ‘sale. 


31. In the case before me it is 
clearly set out that even in 1962 when 
the oral agreement for sale was entered 
into, the decree-holders Baliram and Jai- 
want and the judgment-debtor Gopalrao 
were fully conscious that the only man- 
ner in which the sale could ever be com- 
pleted would be if Gopalrao succeeded in 
obtaining surrender from the tenants, so 
that he would be in a position to hand 
over possession to the purchasers from 
him, viz., Baliram and Jaiwant. In other 
words, Gonalrao was never in a position 
to deliver possession, and if he was never 
in a position to deliver possession, I fail 
to understand how it can be said that 
the statutory lien under Section 55 (6) (b) 
of the Transfer of Property Act would 
be created in favour of the purchasers. 


32. And yet the learned Civil 
Judge has sought to distinguish this au- 
thority on the footing that in that case it 
was the question of a tenant becoming 
a purchaser and in this case the pur- 
chasers were strangers. 

33. The learned Civil Judge 
sought to rely on the fact that the objec- 
tion petitioners in their claim had not 
taken any plea to the effect that Gopal- 
rao, the seller, was not in a position to 
deliver possession to the decree-holders. 
But if this fact is apparent from the re- 
cord, then it would be idle to suggest 
that merely because the objection peti- 
tioners have not set out a plea in their 
claim, the effect would be that the statu- 
tory charge would be created. 

34. The finding of the learned 
Civil Judge that there was a statutory 
charge in view of the provisions of Sec- 
tion 55 (6) (b) of the Transfer of Pro- 
perty Act is based on no evidence and is 
clearly erroneous, 

35. In the result, it appears to me 
that the learned Civil Judge failed to 
carry on the investigation enjoined by 
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Order XXI, Rule 58 of the Code of Civil 
Procedure. He failed to inquire as to 
who was in possession and on whose ac- 
count. I am, therefore, satisfled that the 
essential question which had to be decid- 
ed by the learned Civil Judge has not at 
all been decided by him and the conclu- 
sion is, therefore, inescapable thet the 
learned Civil Judge failed to exercise 
jurisdiction vested in him under Order 
XXI, Rule 58 and otherwise acted with 
material irregularity and that, therefore, 
the order dated 24th December 1970 is 
liable to be set aside. 


36. As regards the maintainability 
of the petition. Mr. Deshpande, the learn- 
ed Advocate for the petitioners, invited 
my attention to a very recent judgment 
of the Supreme Court in M. L. Sethi v. 
R. P. Kapur, AIR 1972 SC 2379, in which, 
according to Mr. Deshpande, the  revi- 
sional powers of the High Court have 
been somewhat expanded, although the 
earlier decisions in Manindra Land & 
Building Corporation v. Bhutnath, AIR 
1964 SC 1336, Abbasbhai v. Gulamnabi, 
AIR 1964 SC 1341 and Pandurang Dhondi 
v. Maruti Hari Jadhav, AIR 1966 SC 153, 
have not been affected and have in fact 
been relied upon. Mr. Kurdukar, the 
learned Advocate for opponents Nos. 1 
and 2, has drawn my attention to the 
judgment of the Supreme Court in D. L. 
F. Housing and Construction Co. (P.) Ltd. 
v. Sarup Singh, AIR 1971 SC 2324, where- 
in it was held that unless errors of fact 
or errors of law have relation to the 
jurisdiction of the Court, it would not be 
competent for the High Court to correct 
such errors under Section 115 of the Civil 
Procedure Code. 


3. Now in the Manindra Land 
Case AIR 1964 SC 1336 the Supreme 
Court pointed out that Section 115 of the 
Civil Procedure Code applied to cases in- 
volving questions of jurisdiction. The 
Supreme Court made a distinction be- 
tween two classes of cases and observed: 


"In one, the Court decides a question 
of lew pertaining to jurisdiction. By a 
wrong decision it clutches at jurisdiction 
or refuses to exercise jurisdiction. In 
other it decides a question within juris- 
diction.” ` 

38. After so observing, the Sup- 
reme Court held that in the case under 
discussion the question as to whether 
there was sufficient cause for setting 
aside the abatement was a matter exclu- 
sively within the jurisdiction of the Court 
and the Court could decide it rightly or 
wrongly so that such a decisiòn could not 
be interfered with by the High Court. 

39. Again in  Abbasbhays case, 
AIR 1964 SC 1341 which was a case under 
the Bombay Rent Act and concerned 
with the question of readiness and will- 
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ingness to pay the standard rent, the 
Court held That decision of the District 
Court, which admittedly had jurisdiction 
to determine the question at issue, could 
not be interfered with, whether the Dis- 
trict Court had rightly or wrongly de- 
cided the question, and observed:— 


"The High Court may exercise its 


power in revision only if it appears that 
in a case decided by the Subordinate 
Court in which no appeal lies thereto the 
Subordinate Court has exercised a juris- 
diction not vested in it by law or has 
acted in the exercise of its jurisdiction 
illegally or with material irregularity... 


Therefore if the trial Court had 


material irregularity.” 


40. In AIR 1966 SC 153, the Sup- 
reme Court while discussing the extent 
of revisional powers of the High Court 
held that even if it was found that the 
lower Court had committed an error on 
a question of law, interference with the 
order would not be justified if the ques- 
tion was not related to the lower Court’s 

` jurisdiction., Thus the High Court could 
not correct “errors of fact however gross 
they may be or even errors of law.” If 
the nexus to jurisdiction was absent, mis- 
construction of a decree by the lower 
Court, even though it amounted to an 
error of law, did not justify interference 
by the High Court, under its revisional 
jurisdiction. 

A1. in the very recent case of 
AIR 1972 SC 2379 the scope and extent 
of the revisional powers of the High 
Court has once again been analysed by 
the Supreme Court and the distinction 
between "the errors committed by Sub- 
ordinate Courts in deciding questions of 
law which have relation to or are con- 
cerned with questions of jurisdiction of 
the said Courts and errors of law which 
have no such relation or connection" em- 
phasised, 

42. In an illuminating discussion 
of the "traditional" and "modern" con- 
cepts of jurisdiction, Mathew, ` J. who 
spoke for the Court, said:— 

“The word ‘jurisdiction’ is a verbal 
east of many colours, Jurisdiction origi- 
nally seems to have had the meaning 
which Lord Baid ascribed to it in Anis- 
minic ,Ltd..v. Foreign Compensation Com- 
mission, (1969) 2 AC 147, namely, the 
entitlement “to enter upon the enquiry 
in question”. If there was an entitlement 
to enter upon an inquiry into the ques- 
tion, then any subsequent error could 
only be regarded as an error within the 
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jurisdiction. The best known formulation 
of this theory is that made by Lord Der- 
man in R. v. Bolton, (1841) 1 QB 66. He 
said that the question of jurisdiction is 
determinable at the commencement, not 
at the conclusion of the enquiry. In Anis- 
minde Ltd. (1969) 2 AC 147 Lord Reid 
said: 

‘But there are many cases where al- 
though the tribunal had jurisdiction to 
enter on the enquiry, it has done or fail- 
ed to do something in the course of the 
enquiry which is of such a nature that 
its decision is a nullity. It may have given 
its decision in bad faith. It may have’ 
made a decision which it had no power 
to make, It may have failed in the course 
of the enquiry to comply with the re- 
quirements of natural justice. It may in 
perfect good faith have misconstrued the 
provisions giving it power to act so that 
it failed to deal with the question remit- 
ted to it and decided some question. which 
was not remitted to it. It may have refus- 
ed to take into aecount something which 
it was required to take into account. Or 
it may have based its decision on some 
matter which, under the provisions sett- 
ing it up; it had no right to take into ac- 
count. I do not intend this list to be ex- 
haustive.’ 

In the same case; Lord Pearce said: 


‘Lack of jurisdiction may arise in 
various ways. There may be an absence 
of those formalities or things which are 
conditions precedent to the tribunal hav- 
ing any jurisdiction to embark on an en- 
quiry. Or the tribunal may at the end 
make an order that it has no jurisdiction 
to make. Or in the intervening stage 
while engaged on a proper inquiry, the 
tribunal may depart from the rules of 
natural justice; or it may ask itself the 
wrong questions; or it may take into ac- 
count matters which it was not directed 
to take into account. Thereby it would 
step outside its jurisdiction. It would turn 
its inquiry into something not directed 
by Parliament and fail to make the in- 
quiry which the Parliament did direct. 
Any of these things would cause its pur- 
ported decision to be a nullity,’ 

The Supreme Court went on to ob- 
serve:— 


“The dicta of the majority of the 
House of Lords, in the above case would 
show the extent to which ‘lack’ and ‘ex- 
cess’ of jurisdiction have been assimilat- 
ed or, in other words, the extent to 
which we have moved away from the 
traditional concept of ‘jurisdiction’, The 
effect of the dicta in that case is to reduce 
the differences between jurisdictional 
error and error of law within jurisdiction 
almost to vanishing point. The practical 
effect of the decision is that any error of 
law can be reckoned as jurisdictional, 
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This comes perilously close to saying 
that there is jurisdiction if the decision 
is right in law but none if it is wrong. 
Almost any misconstruction of a statute 
can be represented as ‘basing their deci- 
sion on a matter with which they have 
no right to deal’, ‘imposing an unwar- 
ranted condition’ or ‘addressing them- 
selves to a wrong question’. The majority 
opinion in the case leaves a Court or 
Tribunal with virtually no margin of 
legal error. Whether there is excess of 
jurisdiction or merely error within juris- 
diction can be determined only by con- 
struing the empowering statute, which 
will give little guidance. It is really a 
question of how much latitude the Court 
is prepared to allow. In the end it can 
only be a value judgment (See H. W. R. 
Wade, ‘Constitutional and Administrative 
Aspects of the Anismenic Case’, Law 
Quarterly Review, Vol. 85, 1969, P. 198). 
Why is it that a. wrong decision on a 
question of limitation or res judicata was 
treated as a jurisdictional error and liable 
to be interfered with in revision? It is a 
bit difficult to understand how an errone- 
ous decision on a question of limitation 
or res judicata’ would oust the jurisdic- 
tion of the Court in the primitive sense 
of the term and render the decision or & 
decree embodying the decision a nullity 
liable to collateral attack. The reason can 
only be that the error of law was consi- 
dered as vital by the Court. And there is 
no yardstick to determine the magnitude 
of the error other than the opinion of the 
Court.” 


43. Now, as I have already dis- 
cussed, the learned Civil Judge in the in- 
stant case obviously asked himself the 
wrong question and took into account 
matters he was not directed to take inta 
account. He failed to make the inquiry 
which he was enjoined to do under Order 
XXI, Rule 58, C. P. Code. Instead of 
investigating as to who was in possession 
and on whose account, he concerned him- 
self with the alleged superiority of one 
party's claim over the other. In other 
words, he refused to exercise his juris- 
diction or at any rate the nature of his 
inquiry shows that he acted illegally or 
with material irregularity in the exercise 
of his jurisdiction under Order XXI, Rule 
58, C, P. Code. In this connection it may 
not be out of place to refer to an obser- 
vation of the House of Lords in Bean 
(H. M, Inspector of Taxes) v. Doncaster 
Amalgamated Colliery Ltd., (1946) 27 Tax 
Cas 296, which is as follows:— 


"Unless the Commissioners, having 
found the relevant facts and put to them- 
selves the proper questions, having pro- 
ceeded to give the right answer, they 
may be said on this view to have erred in 
point of law.” 
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44, There can be no disagreement 
with this said proposition of law and ap- 
plying it to the facts of the present case 
one can only come to the conclusion that 
the learned Civil Judge did not at all 
ask himself the proper question. He thus 
failed to exercise the jurisdiction vested 
in him under Order XXI, Rule 58 read 
with Rules 59, 60 and 61 of the Civil 
Procedure Code. The error committed by 
the learned Civil Judge was clearly in 
relation to the jurisdiction of the Court. 
On this finding this revision petition is 
not only maintainable but ought to be 
allowed. 


45. In the circumstances I allow 
the revision petition and set aside the 
order of the trial Court and remand the 
matter back to it to be tried in accord- 
ance with law. The opponents will pay 
the costs of the petitioner here, 


Revision allowed, 
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Index Note:—(A) Contract Act (1872), 
S. 38 — Joint creditors — Payment to 
one of them — Entire liability whether 


‘discharged — Applicability of S. 38 — 


(Distinction between Indian and English 
law pointed out). 


Brief Note:— (A) Section 38 provides 
only for the consequences of the rejec- 
tion of an offer of performance and not 
for the consequences of the acceptance 
of the offer of performance by one of the 
joint promisees. It is not possible to read 
Section 38 as to mean that where a pro- 
misor makes to a joint promisee an offer 
of performance of a promise which the 
joint promisees are entitled to enforce, 
the acceptance of the offer by one of the 
joint promisees will have the effect of 
treating the promise as having been per- 


‘formed in, respect of all the joint vro~ 


misees, Section 38 will not at all be at- 
tracted in a case where a question arises 
as to whether the payment made in dis- 
charge of a liability to one of the joint 
promisees has the effect of discharging 
the promisor from the entire liability 
under the promise. (Para 7) 

Under the Indian law, the position is 
that in the case of a debt held by two 
joint creditors, the presumption is that 
they hold the debt as tenants-in-common 
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and not as joint-tenants and payment by 
the debtor to one of the joint creditors 
will not amount to a full discharge of the 
debtor in respect of the entire liability. 
(Distinction between Indian and English 
law pointed out.) Indian and English case 
law discussed. (Para 11) 


Index Note:—(B) Contract Act (1872), 


S. 45 — Joint promisees — Discharge 
given by one of them does not bind 
others. 

Brief Note:— (B) Section 45 itself 


does not deal with the question as to 
whether one of the joint-promisees can 
give a discharge to the promisor on -be- 
half of the other joint promisees, But 
since the right to enforce the perform- 
ance of the promise under the chithi in 
dispute in the instant case rested with the 
plaintiff and the defendant 2 jointly, it 
must be held that the defendant 2 was 
~ not entitled to give a valid discharge to 
the defendant 1 (promisor) in respect of 
the entire liability under the chithi in 
dispute. Case law considered. (Para 7) 
Cases Referred: Chronological Paras 


1965 Mah LJ 797 = 67 Bom LR 816, 
Hajarimal v. Harinarayan 6 
. 1958 Nag LJ 294 = 60 Bom LR 1247, 
Wasudeo v. Ramchandrarao 6 
AIR 1952 Mys 69 = 30 Mys LJ 69, Subba- 
raya Setty and Sons v. Palani mete 
& Sons 
AIR 1948 Nag 279 = ILR (1947) Nag 553 
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AIR 1937 All 527 = 1937 All LJ 395, 
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AIR 1920 Pat 464 = 55 Ind Cas 841, Bana- 
mali Satpathi v. Talua Ramhari 14 
AIR 1918 Mad 29 = ILR a Mad 637, An- 
kalamma v. Chenchayy 13 
AIR 1917 Lah 443 = 41 ind Cas 921 (FB. 
Mathra Das v. Nizam D 
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(10185 "20 Mad LJ 709 = 5 Ind Cas 3438, 
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(1840) 56 RR 707 = 7M & W 264, Wallace 
8, 9 

30 ER 1192, Morley V. 
9 


v. Kelsall 
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(1751) 2 Ves Sen 252 = 26 ER 1219, Rig- 
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P. P. Deo and W. G. Deo, for Appel- 
lants: S. N. Kherdekar (for No. 1) and 
J. P. Pendse (for Nos. 2, 4 and 5), for Res- 
pondents. 


CHANDURKAR, J.:— This is an 
appeal which was originally filed by the 
plaintiff against the judgment and decree 
of the Joint Civil Judge, Senior Division, 
Nagpur, dismissing his suit for recovery 
of Rs. 35,281.78 P. from the defendant 
No. 1 with interest at 6 per cent. per an- 
num. Admittedly, the defendant No. 1 
had executed a chithi purporting to be a 
deposit receipt for Rs. 51,000/- on 22-10- 
1956. This chithi was originally executed 
in the name of one Balmukund who, ac- 

cording to the plaintiff, was the manager 

of the joint Hindu family consisting of 
himself and Balmukund. The defendant 
No. 2 is the son of Balmukund who died 
sometime in February 1957, and' the de- 
fendant No. 3 is the widow of deceased 
Balmukund. The defendants Nos. 4 and 5 
are the daughters of deceased Balmukund. 
On 19-1-1957, according to the plaintiff, 
the defendant No, 1 paid Rs. 20,000/- to- 
wards principal and Rs. 717/3/0 being the 
entire amount of interest due and  exe- 
cuted a fresh chithi Ex. 41/7 for Rupees 
31,000/- in the name of Balmukund. This 
transaction was renewed again by Ex. 
41/14 which is a chithi executed by the 
defendant No. 1 on 17-4-1957 for Rupees 
31,500/- in the name of plaintiff Bhikulal 
and defendant No. 2 Madan Mohan. 
Thereafter, the defendant No. 1 again re- 
newed the chithis first by executing a 
chithi on 13-8-1957 for Rs. 32,000/- and 
then on 10-12-1957 for Rs, 32,500/-. Both 
these were also executed in the name of 
Bhikulal and Madan Mohan. 

2. Now, the plaintiffs case is that 
on 5-4-1958 he sent Ex, 41/17 dated 9-4- 
1958 to the defendant No. 1 and he had 
also sent Rs. 12/8/0 by Money Order with 
a request to the defendant No. 1 that he 
should execute a chithi for Rs. 33,000/- 
because inclusive of interest the dues 


166 Bom.  [Prs. 2-5] 


came to Rs. 32,987/8/0. According to the 
plaintiff, he had sent Ex, 41/17 with an 
endorsement of discharge, but though the 
defendant No. 1 received the letter and 
the chithi on 7-4-1958 and also received 
the Money Order on 9-4-1958, he neither 
sent any reply nor renewed the chithi and, 
therefore, by a registered letter dated 28-4- 
1958 the plaintiff asked the defendant No. 1 
to send the renewed chithi to him. On 29-4- 
1958 the defendant No. 1 informed the plain- 
tiff that he had already sent a renewed chithi 
for Rs. 33,000/- to the defendant No. 2 at 
Nagpur. Later, by a letter dated 2-5-1958 
the defendant No. 1 informed the plaintiff 
that he had already paid Rs. 10,000/- to the 
defendant No. 2 and further by a letter dated 
1-7-1958 the defendant No. 1 informed the 
plaintiff that he had fully discharged the lia- 
bility under the chithi by payment of Rupees 
23,250/4/0 to the defendant No. 2. The 
plaintiff did not accept the position that the 
defendant No. 1 had sent the chithi to the 
defendant No. 2 or that he had paid the 
amount due under the chithi to the defen- 
dant No. 2, and according to him, the de- 
fendant No. 1 being closely related to the 
defendant No. 2, they were colluding and 
any discharge given by the defendant No. 2 
to the defendant No. 1 was not binding on 
the plaintiff. He, therefore, filed a suit to 
recover the amount of Rs. 35,281.78 from the 
defendant No. 1, and alternatively from the 
defendant No. 2. It may be stated that after 
the death of Balmukund, according to the 
plaintiff, he and the defendant No. 2 had 
expressed an unequivocal intention to sepa- 
rate and divide their properties, but each 
pariy blamed the other for not being able 
to partition the property. The plaintiff claim- 
ed that he was still the karta of his branch 
of the family and as such was entitled to 
maintain the suit. > 


3. The defendant No. 1 in his written 
statement .contended that though the original 
chithi was in the name of Balmukund alone, 
after the death of Balmukund, the chithi 
dated 17-4-1957 was executed in the joinf 
names of Balmukund and Madan Mohan on 
the representation of the plaintiff that both 
of them were entitled to the said amount. 
He admitted the execution of the several chi- 
this, but according to him, he having paid 
the entire amount due under the chithis tc 
the defendant No. 2 who had given a valid 
discharge to the defendant No. 1, the plain- 
tiff could not claim anything under the chithi 
from the defendant No. 1. One of the de- 
fences raised by the defendant No. 1 was 


that the amount belonged to the 
firm Balmukund Bhikulal, and since the 
suit was brought in the name of the 


plaintiff himself, the suit as framed was not 
maintainable as the firm was not registered 
under Section 69 of the Partnership Act. Ac- 
cording to the defendant No. 1, even if the 
money was held to have belonged to the 
joint family firm, the said firm was managed 
first bv Balmukund and then after him by 
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the defendant No. 2, Balmukund’s son, and 
the defendant No. 2 was, therefore, entitled 
to give a full discharge to the plaintiff. It 
was also pleaded that the payment having 
been made in good faith, the defendant No. 1 
was absolved from any liability under the 
chithi. An additional defence was raised on 
the ground that the firm Bhikulal Madan- 
mohan had no money-lending licence and as 
such the suit did not lie for recovery of the 
money because the plaintiff was a money- 
lender and in any case‘ he was not entitled 
to any costs or interest because the. provisions 
relating to sending of yearly statements of 
accounts and maintenance of account of the 
loan in question were contravened by him. 


..4 The defendants Nos. 2 to 5 ina 
joint written statement contested the claim 
of the plaintiff that the defendant No. 2 had 
no right to receive the payment or give .a 
discharge to the defendant No. 1 for the 
amount due from the firm. The allegation 
that the defendant No. 2 was colluding with 
the defendant No. 1 was denied. The case 
of the defendant No. 2 was that the money 
belonged to deceased Balmukund, and as an 
heir of deceased Balmukund he was entitl- 
to receive the amount and give a valid dis- 
charge to the defendant No. 1. According 
to him, the defendant No. 3 had authorised 
the defendant No. 2 to receive the amount on 
her behalf and the defendents Nos. 4 
and 5 who are his sisters had relinquished 
their shares in the property left by deceased 
Balmukund in favour of the defendant No. 2. 
With regard to the allegation of the plaintiff 


. that the deposit in question was a joint de- 


posit, the case of the defendants Nos. 2 to 
5 was that the plaintiff had already filed a 
suit for partition in which the amount re- 
ceived by the defendant No. 2 from the de- 
fendant No. 1 could be adjusted when the 
accounts are taken. It was also contended 
that the amount due from the defendant 
No. 1 belonged to firm Balmukund Bhikulal 
initially and later to Firm Bhikulal Madan 
Mohan, and since it was the property of the 
firm, the suit filed by the plaintiff in his own 
name alone was not maintainable. Accord- 
ing to the defendant No. 2, in his capacity 
as a partner of the firm Bhikulal Madan 
Mohan he was entitled to give a valid dis- 
charge. A practice was pleaded in the family 
of the plaintiff and the defendants concern- 
ed, according to which a junior member 
could accept payment and give a valid dis- 
charge of the debts due to the family. 


: Be On the evidence recorded by it 
the trial Court came to the conclusion that 
the chithi Exh. 47/17 was executed in favour 
of the plaintiff and the defendant No. 2 who 
constituted a joint family trading firm of the 
name Bhikulal Madan Mohan and that the 
suit was not barred under Section 69 of the 
Partnership Act as the joint family firm did 
not require registration. The trial Court 
accepted the case of the defendant No. 1 
fhat he had paid the amount due under the 
chithi to the defendant No. 2 but it negativ- 
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ed the case of the defendant No. 1 that the 
defendant No. 2 was competent to give a 
discharge to the defendant No. 1 in respect 
of the entire debt due under the chithi. Con- 
sequently, the trial Court found that the 
plaintiff was entitled to recover half of the 
amount due under the chithi from the de- 
fendant No. 1. It negatived the defendant 
No. 1’s case that he executed the chithi in 
favour of the plaintiff and the defendant No. 
2 on a representation made by the plaintiff 
to him. The trial Court held that the trans- 
action in dispute was a money-lending trans- 
action and that the suit was not maintainable 
on account of want of a registration certifi- 
cate in favour of Bhikulal Madan Mohan. 
On the issue of jurisdiction which the de- 
fendants had raised on the ground that since 
the amount was payable and was deposited 
at Amravati, the Nagpur Court had no juris- 
diction, the trial Court held against the de- 
fendants. Having regard to the finding that 
the plaintiff and the defendant No. 2 did not 
hold a registration certificate in their names, 
or in the name of the firm Bhikulal Madan 
Mohan on the date of the transaction, the 
trial Court dismissed the suit with costs. It 
may be stated that when the suit was tried 
by the trial Court, only a certificate. of re- 
gistration in respect of the plaintiff alone 
was on record. The plaintiff has now filed 
this appeal challenging the dismissal of his 
suit by the trial Court. : 


6. The plaintiff has in this Court filed 
an application under Order 41, Rule 27 of 
the Code of Civil Procedure with a prayer 
that the certificate of registration which evi- 
dences that the defendant No. 2, was regis- 
tered as a money-lender under Section 11-B 
(1) of the C. P. and Berar Money-lenders 
Act, 1934, should be taken on record. In 
his application the plaintiff has averred that 
he had filed before the trial Court four certi- 
ficates, being Exs. 32/37-A, 32/37-B, 32/37-C 
and 32/37-D covering the period from 10-11- 
1955 to March 1960, to show that Bhikulal 
Gopilal, ie., plaintiff, held a certificate of re- 
Bistration as required by the provisions of 
the Money-lenders Act. The first certificate 
dated 10-11-1955 Ex. 32/37-A is jointly in the 
name of Balmukund Jainarayan and Bhiku- 
lal Gopilal According to the plaintiff, the 
defendant No. 2 in fact held the necessary 
certificates under the Money-lenders Act 
but he did not produce them in the trial 
Court obviously because he was colluding 
with the respondent No. 1 and because he 
desired to defeat the claim of the plaintiff 
with a view to keep the entire money to him- 
self. The application further avers that the 
plaintiff could not produce these certificates 
because he was not aware of the registration 
of Madan Mohan as a money-lender as the 
plaintiff and the defendant No. 2 were not 
carrying on any money-lending business joint- 
ly. This application was filed as far back 
as 26-4-1971 and this Court had ordered on 
14-6-1971 that the application would be con- 
sidered at the- time of the hearing of the ap- 
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peal No reply to this application has been 
filed on behalf of any of the defendants and 
the averments made in the application whioh 
is (are) supported by an affidavit have not 
been disputed. The trial Court has dismissed 
the plaintiffs suit on the ground that the de- 
fendant No. 2 did not hold a registration cer- 
tificate in his own name and that there was 
no certificate in the name of Bhikulal Madan 
Mohan. It appears to us that the defendant 
No. 2 did not deliberately produce the cer- 
tificates of registration, and the documents 
which the plaintiff has now produced along 
with the application under Order 41, Rule 27, 
of the Code of Civil Procedure are necessary 
to enable us to give a proper decision of the 
case. Indeed, no serious objection has been 
taken on behalf of any of the defendants to 
taking the documents filed by tbe plaintiff 
on record. The trial Court had relied on 
the authority of the decision in Wasudeo v. 
Ramchandrarao, 1958 Nag LJ 294 in which 
a view was taken that a suit to recover money 
advanced by a money-lender as defined in 
the C. P. and Berar Money-lenders Act and 
who did not hold a registration certificate 
on the date of the transaction cannot be 
instituted. "This decision stands overruled by 
the decision of the Full Bench in Hajarimal 
v. Harinarayan, 1965 Mah LJ 797 in which 
the Full Bench has taken the view that the 
suit filed by a money-lender for recovery of 
a loan is not liable to be dismissed if the 
plaintiff does not hold a valid registration 
certificate issued under the Money-lenders 
Act on the date of the transaction to which 
the suit relates, and that Section 11-H of the 
Money-lenders Act contemplates that if the 
Court finds that the plaintiff does not hold a 
valid registration certificate, it shall stay the 
suit for a reasonable time until a valid re- 
Bistration certificate is produce; and if no 
certificate is produced thereafter the Court 
wil not pass a decree in the plaintiff's 
favour. Having regard to the documents 
which are now produced, it is clear that this 
is not a case where the plaintiff and the de- 
fendant No. 2 did not have a certificate of 
registration on the date of suit and they 
need not, therefore, invoke the decision in 
Hajarimal’s case. The transaction which is 
sought to be enforced by the plaintiff is 
dated 9-4-1958. On that date there was an 
effective: certificate of registration Ex. 32/37-B 
in the name of the plaintiff. The suit was 
filed by the plaintiff on 19-10-1959 on which 
date also the plaintiff was a registered 
money-lender as indicated by Ex. 32/37-C. 
'The other person who had jointly lent money 
to the defendant No. 1 was the defendant 
No. 2 and he also held the necessary certi- 
ficate of registration both on the date of the 
transaction as also on the date of suit. Since 
both the plaintiff and the defendant No. 2 
held certificates of registration as money-len- 
ders as contemplated by Section 11-B of the 
Money-lenders Act not only on the date of 
the transaction but also on the date of suit, 
the plaintiffs claim could not have been re- 
jected on the ground on which it was re- 
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jected by the trial Court. The finding given 
by the trial Court that the suit was liable 
to be dismissed because the plaintiff did not 
hold a certificate of registration as required 
by Section 11-H of the C. P. and  Berar 
Money-lenders Act is therefore, set aside. 

7. On this finding tbe plaintiff was 
entitled to a decree in view of the earlier 
finding recorded by the trial Court that the 
defendant No, 2 could not in law give a 
valid discharge to the defendant No. 1 in 
respect of the entire liability under the chithi. 
The learned Counsel appearing on behalf of 
the defendant No. 1, however, contended that 
though the plaintiff and the defendant No. 2 
were joint promisees, nothing prevented the 
defendant No. 2 alone from receiving the 
entire amount due under the. chithi and he 
was in law entitled to give a valid discharge to 
the defendant No. 1. The learned Counsel 
relied on the provisions of Section 38 of the 
Indian Contract Act and the, Full Bench deci- 
sicn of the Madras High Court in Annapur- 
nama v. Akkayya, (1913) ILR 36 Mad 544 
(FB) in which it was held, White, C. J., dis- 
senting, that one of the several payees of a 
negotiable instrument can give a valid dis- 
charge of the entire debt without the con- 
currence of the other payees. Before we go 
to the authority on which reliance has been 
placed, it would be proper to refer to the 
provisions of Sections 38 and 45 of the 
Indian Contract Act. According to the learn- 
ed Counsel for the defendant No. 1, Sec- 
tion 38 of the Contract Act clearly indicated 
that where there are several joint promisees, a 
payment made to one of the joint promisees 
would be sufficient to discharge the promisor 
from the liability under the promise which 
was to be performed. Now, Section 38 is in 
the following words: 


“Where a promisor has made an offer 
of performance to the promisee, and the 
offer has not been accepted, the promissor 
is not responsible for non-performance, nor 
does he thereby lose his rights under the 
contract. 


. Every such offer must fulfil the follow- 
ing conditions:— 


(1) It must be unconditional; 


(2) It must be made at a proper time 
and place, and under such circumstances that 
the person to whom it is made may have 
a reasonable opportunity of ascertaining that 
the person by whom it is made is able and 
wiling there and then to do the whole of 
what he is bound by his promise to do; 


(3) If the offer is an offer to deliver 
anything to the promisee the promisee must 
have a reasonable opportunity of seeing that 
the thing offered is the thing which the pro- 
misor is bound by his promise to deliver. 

An offer to one of several joint promi- 
sees has the same legal consequences as an 
offer to all of them." 

Section 38 provides that where a promisor 
has made an offer of performance to the pro- 
misee and the offer has not been accepted, 
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the promisor is not responsible for non-per- 
formance nor does he thereby lose his rights 
under the contract. Then it lays down the 
conditions which every offer must fulfil. In 
the last part of the -section it is provided 
that an offer to one of the several joint 


.promisees has the same legal consequences 


as an offer to all of them. It is this part 
Of the section on which heavy reliance is 
placed by the learned counsel for the defen- 
dant No. 1, and he contends that when the 


‘section provides that an offer to one of the 


serveral joint promisees has the same legal 
consequence as an offer to all of them, it 
wil also apply in a case where an offer has 
been accepted by one of the several joint 
promisees and this acceptance must be treat- 
ed as an acceptance on behalf of all of them. 
Construing the section in the manner in 
which the learned counsel wants it to be con- 
strued will amount to reading in the  sec- 
tion words that are not there. The object 
of the section is to provide for the effect of 
a refusal by a promisee to accept an offer 
of performance made by the promisor. The 
first part of Section 38 and the last part of 
that section must be read together, and the 
section must be read only to provide for the 
consequences of the refusal of one of the 
joint promisees to accept the offer of per- 
formance made by the promisor. In other 
words, the section provides only for the con- 
sequences of the rejection of an offer of per- 
formance and not for the consequences of 
the acceptance of the offer of performance 
by one of the joint promisees. It is not pos- 
sible for us to read Section 38 as to mean 
that where a promisor makes to a joint pro- 
misee an offer of performarice-of a promise 
which the joint promisees are entitled to en- 
force, the acceptance of the offer by one of 
the joint promisees will have to effect of 
treating the promise as having been perform- 
ed in respect of all the joint promisees. In 
our view, Section 38 will not at all be at- 
tracted in a case where a question arises as 
to whether the payment made in discharge 
of a liability to one of the joint promisees 
has the effect of discharging the promisor 
from the entire liability under the promise. 
The proper provision which would govern 
such a case is to be found in Section 45 of 
the Contract Act. That section provides as 
follows: ' 


"When a person has made a promise to 
two or more persons jointly, then, unless a 
contrary intention appears from the contract, 
the right to claim performance rests, as be- 
tween him and them, with them during their. 
joint lives, and, after the death of any of them, 
with the representatives of such deceased 
person jointly with the survivor or survivors, 
and, after the death of the last survivor, 
with the respresentatives of all jointly.” 
Section 45 is really in two parts. In the first 
part it indicates as to with whom the right 
to claim performance rests in a case where 
a person has made a promise to two or more 
more persons jointly. It provides that un- 
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less a contrary intention appears from the 
contract, the right to claim performance 


rests, as between. the  promisor and 
the joint  promisees, with the joint 
promisees during their joint lives. In 
the second part, it lays down with 


whom the right to claim performance of a 
promise made to two or more persons joint- 
ly rests in case of the death of any of the 
joint promisees, and it provides that the right 
rests with the representative of the deceas- 
ed promisee jointly with the survivor or sur- 
vivors, and, after the death of the last sur- 
vivor, with the representatives of all jointly. 
In the instant case, we are not concerned 
with the latter part of S. 45. It is the first 
part of Section 45 that is attracted in the ins- 
tant case. The promise made by the de- 
fendant No. 1 under the chithi, it is not dis- 
puted, is a joint promise made to the 
plaintiff and the defendant No. 2. There is 
nothing in Ex. 41/17 to indicate that any of 
the two promisees will alone be entitled to 
enforce the payment of that chithi. In the 
absence of any such indication, the right to 
enforce the payment rests jointly with the 
plaintiff and the defendant No. 2. The defen- 
dant No. 2 alone could not, therefore, claim 
the right to recover the entire amount due 
under the chithi. Section 45 itself does not 
deal with the question as to whether one of 
the joint promisees can give a discharge to 
the promisor on behalf of the other joint 
. promisees. But since the right to enforce the 
performance of the promise rests with the 
plaintiff and the defendant No. 2 jointly, we 
must hold that the defendant No. 2 was not 
entitled to give a valid discharge to the de- 
fendant No. 1 in respect of the entire liabi- 
lity under the chithi in dispute. 

8. The decision in Annapurnamma's 
case (1913) ILR 36 Mad 544 (FB) (cit. sup), 
no doubt supports the defendant No. 1 when 
it is contended on his behalf that the defen- 
dant No. 2 was entitled to give a discharge 
to him from the joint liability under the 
Chithi dated 9-4-1958. We are, however, un- 
able to accept the majority view of the two 
learned Judges of the Madras High Court in 
the Full Bench decision relied upon on behalf 
of the defendant No. 1. The question which 
was posed for decision before the Full Bench 
in Annapurnamma's case was: 

"Whether one of the three payees of a 
negotiable instrument can give a valid dis- 
charge of the entire debt without the con- 
currence of the other two payees?" 


The promissory note in that case was exe- 
cuted by the first defendant in favour of the 
two plaintiffs who were then minors, and the 
second defendant who was not a minor. The 
suit was brought by the two plaintiffs, one 
of whom, the second plaintiff, was still a 
minor. The question was whether the suit 
was barred by limitation because it was con- 
tended on behalf of the first defendant that 
the second defendant was entitled to receive 
the amount due under the promissory note 
and give a full discharge of the entire debt 
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without the concurrence of the two plaintiffs 
and time, therefore, ran against all the plain- 
tiffs who were not accordingly entitled tc 
any extension of time under Section 7 of the 
Limitation Act. Reliance was placed on an 
earlier decision of the Madras High Court 
in Barber Maran v. Ramana Gouden, (1897) 
ILR 20 Mad 461 in which it was held that 
a payment made to one of two persons 
jointly entitled under a mortgage bond, whc 
was not an agent of the other, is a valid dis- 
charge of the entire debt. This decision was 
dissented from in Ramaswamy v. Muniyandi, 
(1910) 20 Mad LJ 709, and in view of this 
fact, the question reproduced above was re- 
ferred to the Full Bench. Two learned 
Judges, Sankaran Nair, J. and  Sadasiva 
Ayyar, J., took the view that if the payment 
of the debt had been made to the second 
defendant he was entitled to receive such 
payment and it would be a valid discharge 
as against the plaintiffs. The judgments of 
the learned Judges show that they took this 
view on a construction of Section 38 of the 
Contract Act. White, C. J., however, did not 
concur in the view taken by the two learned 
Judges and he referred to his own earlier 
view in (1910) 20 Mad LJ 709. The learn- 
ed Chief Justice, referring to Section 38, 
Observed that that section did not deal with 
the legal consequences of an accepted ten- 
der, or of an accepted offer of performance, 
but with the legal consequences where a ten- 
der or offer has been made and the tender 
or offer has not been accepted. The learn- 
ed Chief Justice then observed: 

“No doubt the last paragraph of the. 
Section is general and is not restricted to an 
offer which has not been accepted, but ap- 
parently the Legislature were not contem- 
plating the legal consequences of an offer 
which had been accepted but the legal con- 
sequences of an offer which had been re- 
fused. I do not think we can infer from 
this enactment that the Legislature intended 
to lay down by implication that the accept- 
ance of payment by one of several promi- 
Sees operated as a discharge of the claims of 
the others. On the other hand, as it seems 
to me now, Section 45, which deals with the 
devolution of rights, where a person has 
made a promise to two or more persons 
‘jointly’, throws very little, if any, light or 
the question we have to decide. The sec- 
tion prescribes the way in which the rights 
are to devolve, but says nothing as to how 
these rights are affected by a transaction be- 
tween the promisor and one of the promi- 
sees. For the purpose of prescribing the 
way in which the rights are to devolve, it, 
of course, assumes that these rights exist, 
but that is all. I do not think that much 
assistance can be derived from a considera- 
tion of the provisions of analogous sections 
of the Contract Act. .............. 


If we are unable to find an answer te 
the question within the four corners of the 
Contract Act, we have to look to the gene- 
ral law and to see whether the rule of law, 
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as laid down in Wallace v. Kelsall, (1840) 56 
RR 707 applies or whether the rule or rather 
the presumption of equity on which Steeds 
v. Steeds, ((1889) 22 QBD 537) was decided 
is to prevail.” 

In (1889) 22 QBD 537 it was held that ac- 
carding to equity joint creditors must, prima 
facie, be taken to be interested as tenants in 
common and not as joint tenants. Referring 
to this presumption, the learned Chief Justice 
held that this equitable presumption applied 
and that the presumption was not negative- 
ed: by the provisions of the Contract Act or 
rebutted by the facts stated in the Order oi 


Reference. He, therefore, answered the 
question referred to the Full Bench in the 
negative. 


9. The decision in Wallace v. Kelsall, 
(1840) 56 RR 707 on which the majority de- 
cision in Annapurnamma's case, (1913) ILR 
36 Mad 544 (FB) was based does not ap- 
pear to us to be good law in view of the 
two later decisions in ((1889) 22 QBD 537) 
and Powell v. Brodhurst, ((1901) 2 Ch 160). 
In (1840) 56 RR 707 an action was brought 
by three plaintiffs for a joint: demand and 
the defendant's plea of accord and satisfac- 
tion with one of the plaintiffs, by a part 
payment in cash and a set-off of a debt due 
from that one to the defendant was held good 
even without any authority from the other 
two plaintiffs to make the settlement. Later 
in (1889) 22 QBD 537, this view was dissent- 
ed from. The question which was posed for 
decision in (1889) 22 QBD 537 was whether 
in respect of a bond given by C to A and 
B., accord and satisfaction made by C to A 
after the cause of action had arisen and ac- 
cepted by A, is an answer to the claim of A 
and B. In that case, the plaintiffs had sued 
for a sum of money alleged to be due for 
principal and interest on a bond made in 
their favour by the two defendants. One oi 
the defendants pleaded that he delivered to 
one of the plaintiffs certain stock and goods 
which were given by him and ac 





cepted by the said plaintiff in satis- 
faction and discharge of the money 
due upon the bond. Wills, J., then 


addressed himself to the question as to “what 
is the rule in equity with respect to payment 
to one of two co-obligees or co-creditors", 
and while answering the question observed: 

“The reason why the defence is a good 
one at law is that the two creditors are treat- 
ed as having a joint interest in the debt, with 
its incident of survivorship, and the satisfac- 
tion to' one of the parties of a joint demand 
due to himself and others puts an end to 
the joint demand, and he cannot afterwards, 
by joining the other parties with him as 
plaintiffs recover the debt; nor can a right 
of action be supposed to exist which, if it 
'existed, might survive to the very person 
. who had already received full value; Wallace 
v. Kersall, (1840) 7 M & W 264. 


In equity, however, it would appear as 
if the general rule with regard to money lent 
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by two persons to a third was that they will 
prima facie be regarded as tenants in com- 
mon, and not as joint tenants, both of the 
debt and of any security held for it; Petty 
v. Styward, (1631) 1 Eq Cas Abr 290; 
Rigdem v. Vellier, (1751) 2 Ves Sen 252 
(258); cited in the notes to Lake v. Craddock 
1 White & Tudor, 5th Ed. 208. "Though 
they take a joint security, ‘says Lord Alvan- 
ley, M. R., ‘each means to lend his own 
money and to take back his own’: Morley 
v. Bird, (1798) 3 Ves 628 (631). Where a 
mortgage debt has been paid to one of the 
mortgagees, accordingly, it was held that the 
land was not discharged, and that the con- 
currence of the other mortgagees was ne- 
cessary to make a good title; Matson v. 
Dennis, (1864) 12 WR 926. This is on the 
ground that the debt is held by the two in 
common and not jointly, and the principle 
seems to us equally applicable whether the 
debt is secured by a mortgage or is merely 
the subject of a personal contract.” 


. M. This case was further referred to 
in (1901) 2 Ch 160 (cit. sup) in which 
Farwel, J., observed: 


"If a mortgagor chooses to pay other- 
wise than in strict accordance with the terms 
of his contract he does so at his own risk. 
The proviso for redemption in a mortgage 
to several is never expressed to take effect on 
payment to the mortgagees or either of them, 
but to the mortgagees or the survivor of 
them; and if a mortgagor pays to one, al- 
though such payment may be a good dis- 
charge in law, yet the matter is at large when 
he comes into equity, and the Court takes into 
consideration all the facts of the case, and 
ascertain whether the  payee was  bene- 
ficially entitled to the whole or to a part 
only, or whether he was a trustee with the 
other Inortgagees, and treats the payment as 
good in whole, or in part, or altogether bad 
accordingly.” 


11. It thus appears to us as observed 
by Bhashyam Ayyangar, J., in Ahinsa Bibi 
v. Abdul Kadar Saheb, (1902) ILR 25 Mad 
26 that the authority of the decision in (1897) 
ILR 20 Mad 461 (cit sup.) which was ap- 
proved by the two learned Judges in Anna- 
purnamma’s case (1913) ILR 36 Mad 544 
(FB) was already considerably shaken by the 
decision of the Court of Chancery in (1901) 
2 Ch 160 (cit. sup.) In our view, there is 
a marked difference between the Indian law 
and the English Jaw so far as it deals with 
joint debtors or joint creditors. Under the 
English law, the release of one of the debtors 
has the effect of releasing his co-debtors; see 
In re E. W. A., A Debtor, ( (1901) 2 KB 642) 
and Jenkins v. Jenkins, ( (1928) 2 KB 501). In 
(1928) 2 KB 501 Talbot, J., put the principle 
thus: The debtee's discharge of one joint 
and several debtor is a discharge of all.” 
Under the Indian Contract Act, however, the 
position is entirely different as would be 
seen from Section 44 of that Act, which 
provides that where two or more persons 
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have made a joint promise, a release of one 
of such joint promisers by promisee does not 
discharge the other joint promisor or joint 
promisers; neither does it free the joint pro- 
misors so released from responsibility 
to the other joint  promisor or pro- 
misors. The rule of survivorship is 
not recognised under the Indian Con- 
tract Act as is clear from the provisions of 
Sections 42 and 44. So far as the Indian law 
is concerned, the position is that in the case 
of a debt held by two joint creditors, the 
presumption is that they hold the debt as 
tenants in common and not as joint tenants 
and payment by the debtor to one of the 
joint creditors will not amount to a full dis- 
charge of the debtor in respect of the en- 
tire liability. With respect, we concur in the 
view taken by White, C, J., in his dissenting 
judgment in Annapurnamma's case (1913) 
ILR 36 Mad 544. 


12. The conflict between the view 
of the learned Chief Justice and the two 
other learned Judges was later noticed in 
several decisions of other High Courts, and 
the minority view of the learned Chief Jus- 
tice has been accepted as laying down the 
correct law in several decisions. The cor- 
rectness of the view taken by the two learn- 
ed Judges of the Full Bench was itself doubt- 
ed in later decisions of the same High Court. 
In Ponnusami v. Thyagaraja, AIR 1917 Mad 


269 a question arose whether a dis- 
' charge given by the  co-mortgagees 
of the plaintiffs on payment of the 


entire sum due to them was a good 
discharge, or whether it could only operate 
on so much of the debt as is beneficially 
due to his co-mortgagees. The plaintiff con- 
tended that it was not a good discharge so 
far as he was concerned but could only ope- 
rate on so much of the debt as. was benefi- 
cially due to his co-mortgagees, and reliance 
was placed on ((1889) 22 QBD 537) and 
((1901) 2 Ch D 160). Coutts-Trotter, J., deli- 
vering the judgment of the Division Bench, 
Observed with reference to these authorities; 

“Tf matters stood there, in the face of 
these authorities that argument would carry 
very great weight." 


Referring to the decision of the Full Benclr 
which was sought to be distinguished on the 
ground that the analogy was not complete 
between payees of negotiable instruments and 
co-mortgagees, the learned Judge observed: 


“That is really quite unarguable. It was: 
the decision in (1910) 5 Ind Cas 343 (Mad) ) 
that called for the reference. That was a 
decision in a case of co-mortgagees. The 
referring Judges in (1913) ILR 36 Mad 544 
(FB) expressed their inability to see any dis- 
tinction, and the learned Chief Justice based 
his dissent on the very case of Rameswamy 
v. Muniandy Servai, (1910) 5 Ind Cas 343 
(Mad) We, in this Court, are bound by the 
decision of the Full Bench, whatever our own 
views on the subject may be. Speaking for 
myself, I desire to say no more than this, 
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that I think it is desirable that on some fu- 
ture occasion the whole matter should be 
reconsidered by the Privy Council especial- 
ly in view of the very careful judgment . of 
the High Court of Calcutta in Hussainara 
Begum v. Rahmannessa Begum, (1909) ILR 
36 Cal 342, which is contrary to the decision 
of the Madras Full Bench. In this Court, 
the matter must be regarded as concluded.” 


43. In a later case, a reference to 
the above observations of Coutts-Trotter J. 
was made in  Ankalamma v.  Chenchayya 
(LR 41 Mad 637) — (AIR 1918 Mad 29) 
where a Division Bench of the Madras High 
Court observed: 


“Coutts-Trotter J., in ( [1916] 3 Mad LW 
22) = (AIR 1917 Mad 269) seems to doubt 
the correctness of the Full Bench decision in 
(1913) ILR 36 Mad 544. If the question for 
decision were whether the payment made to 
one of the co-promisees would amount to a 
discharge of the bond, it might become neces- 
sary to refer the matter to a Full Bench, 
having regard to the fact that two cases in 
Calcutta, in which the question was fully 
argued and elaborately considered, took a 
different view; and to the fact that Coutts- 
Trotter, J., is of the opinion that the deci- 
sion is opposed to the current of authorities 
in England. We refer to (1911) ILR 38 Cal 
342) and Umes Chandra Banerjee v.. Dina- 
bhandu Mahanti [1915] 29 Ind Cas 956 — 
(AIR 1915 Cal 528)." 
The Division’ Bench, however, found that 
that question need not be considered in 
the case: before them because the question 
before the Bench was whether a payment 
made to a junior member of a Hindu fami- 
ly during the lifetime of its manager in 
whose favour the bond was executed would 
discharge the premisor from his liability 
under the bond and it was held that the 
promisor was not discharged. The view 
taken by White, C. J., was followed by the 
Calcutta High Court in (1911) ILR 38 Cal 
342 in which the Calcutta High Court took 
the view that the proposition laid down in 
(1897) ILR 20 Mad 461 which was express- 


ly approved by the Full Bench of the Mad- 


ras High Court that where there are several 
persons who on the face of the instrument of 
mortgage are joint creditors, payment to one 
of them is a good discharge as against all, 
was too broadly formulated. The Calcutta 
High Court observed that when a claim is 
on a money bond to two or more obligees, 
the presumption at equity is that the 
obligees are tenants in common, and not joint 
tenants of the debt, with the consequence 
that the discharge by one obligee cannot be 
set up as a defence as against the other obli- 
gee suing for his share of the debt. 

. 44 We may also refer to some deci- 
Sions of the other High Courts which have 
followed the view taken by White C. J. The 
Patna High Court in Banamali Satpathi v. 
Talud Ramhari, 55 Ind Cas 841 — (AIR 
1920 Pat 464) held that where property is 
mortgaged to a person who subsequently dies 
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leaving two or more heirs jointly entitled to 
‘his estate payment made by the mortgagor 
of the amount due on the mortgage to one 
of those heirs without the concurrence of the 
rest does not amount to a valid discharge 
of the mortgage. Referring to the decision 
of the Madras High Court in (1897) 7 Mad 
LJ 269, the Patna High Court observed that 
except the solitary decision in (1897) 7 Mad 
LJ 269, the trend of the decisions has been 
in favour of the view that a release given 
by one of the co-mortgagees is not a dis- 
charge of the entire mortgage, much less a 
release given by one of the heirs of a de- 
ceased mortgagee, as in the case which was 
being dealt with by the Division Bench. 
After referring to the decision in (1864) 12 
WR. 926 in which it was held that where a 
mortgage debt has been paid to one of the 
mortgagees, the land was not discharged and 
the concurrence of the other. mortgagees Was 
necessary to make a good title on the 
ground that the debt is held by two in com- 
mon and not jointly, it was pointed out that 
this principle would be applicable in a case 
where the debt was secured by a mortgage 
or was the subject of personal contract. 


15. We may also refer to a Full 
Bench decision of the Punjab Chief Court in 
Mathra Das v. Nizam Din, 41 Ind Cas. 921 
= (AIR 1917 Lah 443) (FB). It considers 
the decision in Barber Maran's case which 
was subsequently approved by the Full Bench 
in Annapurnamma's case (1913) ILR 36 Mad 
544 (FB) (cit sup). In Mathra Das's case 
the Punjab Chief Court was dealing with a 
suit for possession which was dismissed by 
the Courts below on the ground that Musam- 
mat Lachhmi as one of the joint promisees 
was competent to give a discharge which 
would bind her  co-promisees. Cases in 
favour of and against the proposition that 
one of the joint co-mortgagees could give a 
complete discharge for the mortgage debt 
binding on all the mortgagees were consider- 
ed in the referring order. Construing Sec- 
tion 38 of the Contract Act the Full Bench 
observed that that section did not strictly 
speaking cover the facts of the case before 
them and they further observed: 

"We.adopt the view and the reasoning 
set forth by the learned Chief Justice in 
(1913) 19 Ind Cas 12 = (ILR 36 Mad 544 
(FB)) which view was acted upon in a later 
(sic. Madras judgment reported as (1910) 
5 Ind Cas 343 — (20 Mad LJ 709). 


We have carefully considered the oppo- 
site view adopted by the other Judges who 
were parties to Annapurnamma v. Akkayya, 
(1913) 19 Ind Cas 12 — (ILR 36 Mad 544) 
(FB). 

'They appear to have been influenced by 
the following considerations: : 


“Tt is difficult to impute. an intention fo 
the Legislature that the promisor was entitl- 
ed to make the offer though the promisee 
was not entitled to accept it and, therefore, 
the promissor cannot be held liable to pay 
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over again to the other promisees what he 
has already paid.’ The conclusion is certainly, 
we suggest with all deference, not justified 
by Section 38 of the Contract Act and it 
does not follow that because A is entitled to 
take a certain step in regard to one person, 
the rights of other persons not concurring in 
that step are affected thereby. Again, 'the 
debtor owing money to several joint pro- 
TDjSeeS ..sccrececee would feel the greatest diffi- 
culty in discharging his obligation if he 
should not be allowed to make a bona fide 
payment to any one of them.’ 

What difficulty there would be in such 
a case is not insuperable; after all, all com- 
plex transactions involve some difficulty and 
Section 38 of the Contract Act has been 
devised to relieve the debtor in the case con- 
templated of any loss that might accrue to 
him by the refusal of his creditors to give 
him a joint discharge. 

In any case it is not for us to guess at 

the intention of the Legislature in a case for 
which it has not specifically provided, and 
with all deference we must hold that the 
majority decision in (1913) ILR 36 Mad 544 
= 19 Ind Cas 12 (FB) constitutes an un- 
warrantable extension of the law." 
The Full Bench consequently held that Sec- 
tion 38 of the Contract Act did not deal 
with the case of an'offer accepted by one of 
several joint promisees, but considered only 
the case of such an offer which has 
- been rejected. This decision of the Full 
Bench of the Punjab Chief Court was later 
followed in Mt. Malan v. Tara Singh (AIR 
1922 Lah 64) where Shadi Lal J. observed 
that the balance of the authority was, how- 
ever, in favour of the view that the payment 
to one of the mortgagees did not preclude 
the other co-mortgagees from enforcing their ' 
Security. 

16. A similar view has also been 
taken by the Allahabad High Court in Shyam 
Lal v. Jagannath (AIR 1937 All 527) where, 
discussing the scope’ of Section 38 of the 
Contract Act, it was observed that Section 
38 of the Contract Act was no authority for 
the proposition that a payment to one of 
several co-promisees operates as a valid dis- 
charge or is tantamount to payment to all 
of them, and the decision in Annapur- 
namma's case (1913) ILR 36 Mad 544 
19 Ind Cas 12 expressly dissented from. 

17. The dissenting judgment of 
White C. J. was also followed by a Division 
Bench of the Nagpur High Court in Maha- 
deosingh v. Balmukund (LR (1947) Nag 
553), where the Division Bench observed 
that the correct rule has been enunciated by 
White C. J. in his dissenting judgment- in 
(1913) ILR 36 Mad 544 = 19 Ind Cas 12 
and the presumption of equity that creditors 
are tenants in common is applicable in the 
absence of a contract to the contrary. 

18. We might also refer to the deci- 
sion of the Mysore High Court in Subraraya 
Setty & Sons v. Falani Chetty & Sons (AIR 
1952 Mys 64) and the decision of this Court 
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in Sitaram v. Sridhar (1903) ILR 27 Bom 
292 where, though it was not found neces- 
sary to decide the correctness of the decision 
in (1897) ILR. 20 Mad 461 (cit sup.) which 
had necessitated the reference to the Full 
Bench of the Madras High Court, this Court 
doubted the correctness of that decision. It 
was observed at page 294: 

“So far as this Madras decision proceeds 
upon the English law, its correctness may 
well be doubted, having regard to the deci- 
sion of Farwell, J., in ((1901) 2 Ch 160).” 
It will thus appear that the dissenting judg- 
ment of White, C. L, has been held to lay 
down the correct law by several High Courts 
in India. 

19. ` In the view which we have taken 
we are, therefore, unable to disturb the find- 
ing given by the trial Court that the alleged 
payment of the entire dues due under the 
chithi Ex. 41/17 to the defendant No. 2 did 


not give the defendant No. 1 a 
full discharge of the liability under 
the chithi Exhibit 41/17 and, there- 
fore, the plaintiff was entitled to recover 


half of the amount due under the chithi 
from the defendant No. 1 


20. It was then contended by Mr. 
Kherdekar on behalf of the appellant that 
the plaintiff has already filed a partition suit 
against the defendant No. 2 and the amount 
due under the chithi Ex. 41/17 has already 
been shown as an asset of the joint family, 
and since the plaintiff has a right to receive 
his share in the amount received by the de- 
fendant No. 2 under the chithi Ex. 41/17, the 
plaintiff could not have filed a separate suit 
against the defendant No. 1 for the recovery 
of his dues. We might mention that neither 
the plaint in the said suit for partition nor 
any other documents to show that the 
amount due under the chithi has been in- 
cluded as an asset in the said suit are on 
record. Assuming, however, that the said 
amount is included as a part of the joint 
family assets in the partition suit, we fail 
to see how the defendant No. 1 can resist 
the suit filed by the plaintiff. The defendant 
No. 1 is admittedly not a party to the parti- 
tion suit. In the view which we have taken, 
the plaintiff is entitled to enforce the liability 
in respect of his half share due under the 
chithi independently against the defendant 
No. 1. The plaintiff was not bound to make 
any claim against the defendant No. 2 be- 
cause the defendant No. 2 did not stand dis- 
charged in respect of the liability which he 
owed to the plaintiff. The inclusion of the 
debt due under the chithi in the assets of 
the joint family in the partition suit is, there- 
fore, entirely irrelevant except for the limited 
purpose that the plaintiff will not be entitl- 
ed to claim the same amount from the de- 
fendant No. 2 since he has been found enti- 
tled to that amount in the present suit. It 
appears to us that the amount due under the 
chithi Ex. 41/17 was included in the assets of 
the joint family in the partition suit by way 
of abundant caution, so that the plaintiff 
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could safeguard himself in case his claim 
against the defendant No. 1 was rejected in 
the instant suit and then he would be entitl- 
ed to claim his half share from the defen- 
dant No. 2. This, however, did not preclude 
the plaintiff from filing an independent suit 
against the defendant No. 1 for which the 
cause of action is the chithi itself and not 
the recovery of the amount by the defen- 
dant No. 2. 


21. The plaintiff has also claimed 
interest on the amount due from the defen- 
dant No. 1 from the date of suit. We see 
no reason why the plaintiff should be dep- 
rived of the interest after the date of suit in 
view of the fact that it has now been found 
that the defendant No. 1 did not stand fully 
discharged in respect of the liability which 
he owed to the plaintiff. The defendant 
No. 1 has admitted in paragraph 8 of his 
written statement that the amount of the 
chithi dated 17-4-1957 carried interest at 6 
annas per month and that the further chithis 
dated 13-8-1957 and 10-12-1957 were also 
executed on the same terms as before. The 
plaintiff has sued on the basis of the chithi 
dated 10-12-1957 because, according to him, 
it was that chithi which was not discharged 
and that he had not received the chithi dated 
9-4-1958. On the basis of the chithi dated 
10-12-1957 he had claimed Rs. 33,000/- as 
being due on 6-4-1958 inclusive of interest 
of Rs. 487/8/0 from 10-12-1957 to 6-4-1958 
on 32,500/- and Rs. 12/8/0 paid in cash by 
money order dated 5-4-1958. In the plaint 
he has calculated interest from 6-4-1958 to 
19-10-1959 at the same old rate of 6 annas 
per cent per month which comes to Rupees 
2,281/2/0, adding 66 paise on account of 
notice charges. The total claim made was 
Rs. 32,281.78 P. In the view which we have 
taken the plaintiff is entitled to half the 
amount due under the chithi and he was, 
therefore, entitled to a decree for Rupees 
17,640.60 P. He will also be entitled to 
future interest on Rs. 16,250/- at 6 per cent. 
oe annum from the date of suit till reali- 
ation. 


22. The result, therefore, is that the 
appeal is allowed. The cross-objection filed 
by the defendant No. 1-respondent No. 1 
is rejected. Though the cross-objection rais- 
ed several grounds. the only grounds argued 
on behalf of the defendant No. 1 were those 
which we have discussed above. No argu- 


‘ments were advanced before us with regard 


to the cross-objection filed on behalf of the 
respondents Nos. 2 to 5. That cross-objec- 
tion is also rejected. The plaintiff will get 
his costs of the suit and the appeal from 
the defendant No. 1. There will be no order 
as to costs of the defendants in the suit and 
m us appeal as well as in the cross-objec- 


Appeal allowed. 
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VIMADALAL, J. 
The Sholapur Municipal Corporation, 


Applicant v. Umakant Shankarrao Bhagwat, 
Opponent. 


Civil Revn. Appln. No. 1058 of 1967, 
D/- 25-4-1973, from order passed by S. L. 
Bapat, Asst. J., at Sholapur, D/- 6-3-1967. 

Index Note: — (A) Bombay Provincial 

Municipal Corporations Act, 1949 (Act 59 of 
1949) Schedule, Ch. VII, Taxation Rules, 
Rule 8 — Rule is mandatory — Non-com- 
pliance with it prevents assessee from filing 
appeal onder Section 406 of the Act. 
(X-Ref:— Interpretation of Statutes — Man- 
rud or directory — How to be determin- 
e 3 : 
. Brief Note: — (A) Where a specific 
penalty is provided for in a statute for non- 
compliance with the particular provision in 
the Act itself, no discretion is left to the 
Court to determine whether such provision 
is directory or mandatory. The question as 
to what the legislature intended can only arise 
in cases in which the Legislature has not 
declared the consequences of non-compliance 
with the provisions in question. 


As Rule 8 of the Taxation Rules in the 
Schedule to the Provincial Municipal Corpo- 
tation Act in sub-rule (3), clearly provides 
for the consequences of non-compliance there- 
of, it is not possible to construe it in any 
manner other than mandatory. Sub-rule (3) 
of Rule 8 does not bar the assessee from tak- 
ing part in the assessment proceedings; it 
only precludes him from objecting to the as- 
sessment made on him if he did not comply 
with the requisition made under sub-rule (1). 


Whilst it is true that even a mandatory 
provision can be waived, there are two well 
recognised limitations to the application of 
the principle of waiver; the first being that a 
party cannot waive a statutory requirement 
which is there in the public interest as distin- 
guished from the interest of the parties to an 
action and secondly that the parties cannot 
by waiver invest a tribunal with jurisdiction 
which he does not have. Both these limitations 
apply to the present case in so far as the pro- 
vision in R. 8 (3) is one which is clearly insert- 
ed in the public interest so that the Commis- 
Sioner may be able to fix the rateable value 
by getting the necessary information and, 
waiver cannot invest the Civil Court with 
the jurisdiction to hear an appeal by the as- 
sessee under Section 406 which he is pre- 
cluded from filing by reason of sub-rule (3) 
of Rule 8. ATR 1967 Bom 373 and AIR 
1964 Pat 26, Followed. (Paras 6, 7, 9) 


Index Note: — (B) Civil P. C. (1908), 
Section 115 — Purely factual contentions — 
Cannot be raised in revision. (Para 10) 
Cases Referred: Chronological. Paras 


(1970) 72 Bom LR 461 = 1970 Mad LI 
866, Filmistan v. Municipal Commr. 10 


AR/BR/A376/74/AGT 





Sholapur Municipality v. U. S. Bhagwat (Vimadalal J.) 


, 1964-65, 


ALR, 


AIR 1967 Bom 373 = 69 Bom LR 237, 
Modern Builders v. Hukmatrai N. Vadi- 
Tani 

AIR 1964 Pat 26 = 1963 BLJR 897, 
Prasad Singh v. Dasu Sinha 


B. N. Naik, for Applicant; U. R. Lalit, 
for Opponent. 


ORDER :— This is an application 
made by the Sholapur Municipal Cor- 
poration to revise the order made by the 
Assistant Judge at Sholapur on 6th March, 
1967 in Civil Appeal No. 371 of 1966 con- 
firming with slight modification, the fixation 
of the annual letting value by the learned 
Joint Civil Tudge, Senior Division, Sholapur 
by his order dated 26th July, 1966. The 
learned Joint Civil Judge, Sholapur heard 
the matter in appeal under Section 406 of the 
Bombay Provincial Municipal Corporations 
Act, 1949, from the order of the Municipal 
Commissioner fixing the annual letting value 
of the said premises for assessment year 
1964-65 at Rs. 1,00,330. "That appeal was 
allowed by the learned Joint Civil Judge, 
Senior Division at Sholapur and the letting 
value for the said assessment year was reduc- 
ed to Rs. 42,580. On further appeal from 
that order, the learned Assistant Judge modi- 
fied that figure by substitution for the figure 
of Rs. 42,580, the figure of Rs, 44,850.70. 


2. The present opponent js the owner 
of the building in question which is situate 
in Sholapur. The said building orizinally 
consisted of a ground floor and a mezenine 
floor in respect of which for the year 
the  reteable value had been 
fixed at Rupees 15,550. The opponent 
carried on some additional construction and 
three more floors were added on that build- 
ing, which were designed for housing the 
cinema theatre, that construction being com- 
pleted on the 18th of August, 1964. On the 
17th of September, 1964, an agreement for 
lease for a period of 7 years (Ex. 46) was 
executed between the opponent and a firm 
entitle¢é Bhagwat Theatres in which the part- 
ners were the opponent himself, his two 
brothers and his father. The rent of the 
said three newly-constructed floors which 
were agreed to be let as aforesaid was fixed 
by the said agreement for lease at Rs. 1750/- 
per month, one of the terms of lease being, 
that the lessees were to incur the necessary 
cost for the fittings and fixtures that would 
be necessary for using the said premises as 
a theatre. In due course, a lease (Ex. 36) 
was executed and registered on the 26th of 
March, 1965 consequent on that agreement 
for lease. 


3. On the 28th of October, 1964, the 
present opponent was served with a notice 
under Rule 8 (1) of the Rules contained in 
the Schedule to the Bombay Provincial Muni- 
cipal Corporation Act, 1949 which, under’ 
Section 453 thereof, are to be deemed to be 
part of the Act itself. The said notice. which 
was signed by the Tax Superintendent under 
powers delegated to him by the Commissioner 


6, 9 
Sant 
6 


1974 


called upon the present opponeut to furnish, 
within the time specified therein, certain ib- 
formation which was required by the Com- 
missioner to enable him to determine the ra- 
teable value of the said building. It is 
common ground that the present opponent 
did not comply with that notice and did nof 
furnish the required information in response 
to the same, though it is his case that some 
of that information was subsequently furnish- 
ed by him orally to some officers of the cor- 
poration when they came on the site for 
inspection. On the 12th March of 1965 the 
Assessor and Collector revised the rateable 
value of the said building and fixed it, for 
the assessment year 1964-65, at Rs. 1,00,330, 
as already stated above. By a notice dated 
13th March, 1965 issued under Rules 15 Q) 
and 20 (2) of the said Rules, the present op- 
ponent was informed of the revised rateable 
value fixed by the Assessor and Collector 
and was informed that any complaint against 
the same should be filed within the preserib- 
ed time. On the 29th of March, 1965 ths 
present opponent filed his complaint and he 
was given a hearing in respect of that com- 
plaint on the 31st of March, 1965, after 
which the rateable value as fixed on the 12th 
of March, 1965 was confirmed. A supple- 
mentary bill for the assessment year 1964- 
65 was in due course affixed to the premises. 
It is from that order that the proceedings 
above referred to ensued. It is unnecessary 
for me to set them out again. 


4. It would be convenient to refer 
to the relevant statutory provisions, at this 
stage. Under Section 406 of the Bombay 
Provincial Municipal Corporations Act, 1949, 
appeals against rateable value fixed under the 
said Act were to be heard and determined 
by the "Judge", which expression is defined 
in Section 2 (29) of the Act as meaning (ex- 
cept for Poona City) the Civil Judge (Senior 
Division) having jurisdiction in the City io 
question. Section 453 of the said Act enacts 
that the rules contained in the Schedule 
thereto as amended from time to time "shall 
be deemed to be part of this Act." Rules 7 
to 20 contained in the said Schedule must 
next be referred to. Rule 7 lays down how 
the rateable value is to be determined. Rule 8 
which is very material for the purposes of 
the present petition is in the following 
terms :— 

*8. (1) To enable him to determine the 
value of any building or land and the person 
primarity liable for the payment of any pro- 
perty tax leviable in respect thereof, the 
Commissioner may require the owner or oc- 
cupiez of such building or land, or of any 
portion thercof, to furnish him, within such 
reasonable period as the Commissioner pre- 
Scribes in this behalf, with information or 
with a written return signed by such owner 
or occupier :— 

(a) as to tbe name and place of abode 
of the owner or occupier, or of both the 
owner and occupier of such building or 
land; 
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(b) as to the dimensions of such bvk 
ing or land, or of any portion thereof and 
the rent, if any, obtained fer such building 
or land, or any portion thereof; and 


(c) as to the actual cost or other speci» 
fied details connected with the determination. 
of the value of such building or land. 

(2) Every owner or occupier on whom 
any such requisition is made shall be bound 
to comply with the same and to give true 
information or to make a true return to thc 
best of his knowledge or belief. 

(3) Whoever omits to comply with any 
such requisition or fails to give true informa- 
tion or to make a truc return to the best 
of his knowledge or belief shail, in addition 
to any penalty to which he may be. liable, 
be precluded from objecting to any asses; 
ment made by the Commissioner iu respect 
of such building or land of which he is the 
Owner or occupier. 

(4) The Commissioner may also, for the 

purpose aforesaid, make an inspection of 
any such building or land.” 
Rule 9 requires the Commissioner to main- 
tain an assessment book containing, inter alia, 
entries in respect of the rateable value of 
buildings and lands. Rule 10 empowers tho 
Commissioner to maintain, if necessary, a 
Separate assessment book for each ward. 
Rule 11 empowers the Commissioner to make 
separate assessments in respect of each flat 
or holding. Rule 12 lays down the pro- 
cedure to be followed when the name of the 
person primarily liable for the payment of 
property taxes cannot be ascertained. Rule 13 
provides for public notices to be given of 
the place where the assessment book can be 
inspected, after the entries required by R. 9 
have been completed, and Rule 14 entitles 
every owner or occupier to take inspection 
of the same. Under Rule 15, the Commis- 
sioner is required to give a notice inviting 
complaints against the rateable value as en- 
tered in the assessment book, and Rule 16 
lays down the procedure for the filine of 
such complaints. Rule 17 provides for a 
notice of hearing being given to the com- 
plainant and R. 18 lays down what is to be 
done at the hearing of the complaint. Rule 19 
provides for authentication of assessment 
books after complaints have been disposed 
of. Rule 20 which is the specific rule with 
which the Court is concerned in the present 
case, provides for amendment of the assess- 
ment book by the Commissioner at any time 
during the official year, inter alia, by increas- 
ing or reducing the amount of rateable value 
and of the assessment based thereupon. Sub- 
tule (2) of Rule 20 provides that the pro- 
cedure to be followed for that purpose hag 
to be, “as far as may be” the procedure as 
laid down in Rules 15 (2), 16, 17 and 19. 
These are all the relevant statutory provi- 
sions to which I need refer in the present 
case. 

5. Mr. Naik who appeared for tho 
petitioner Corporation has formulated the 
two points which he urged in the courses ef 
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the hearing before. me and they were as 
follows :— (1) The opponent was precluded 
from filing an appeal to the Court under Sec- 
tion 406 of the Act by reason of the provi- 
sions of R. 8 (3) in view of his non-compliance 
with the notice served upon him under 
Rule 8 (1) and (2); and (2) the fixation of 
ihe rateable value was erroneous, particular- 
ly in regard to the deduction granted for 
fixtures and fittings. I will now proceed to 
deal with each of these contentions of Mr. 
Naik. 


6. As far as the first contention of 
Mr. Naik is concerned, Mr. Lalit who ap- 
peared for the assessee contended that R. 8 
mus: be construed as being merely directory 
and not as being mandatery in view of the 
scheme of the Rules read as a whole to 
which I have already referred. It is true 
that even when a rule is obligatory, it may 
be directory or mandatory and there are a 
large number of cases on that point to which, 
in the view which I take it is unnecessary 
to refer. In all such cases, the question was, 
what is the intention to be attributed to the 
legislature. This is clear from the statement 
in Maxwell on the Interpretation of Statutes, 
12th Edition, page 314 where in the very first 
paragraph this position is made clear. In 
the case of Modern Builders v. Hukmatrai 
N. Vadirani, (69 Bom LR 237) = (AIR 1967 
Bom 373), a Division Bench of this Court 
has also said that the real question is whe- 
ther the legislature "intended" that non-com- 
pliance with the rule should result in the 
nullification of the subsequent proceedings 
(at page 239). The question as to what the 
legislature intended can only arise in cases 
in which the legislature has not expressly 
declared the consequences of non-compliance 
with the provisions in question. This is ap- 
parent from the way in which the question 
has been formulated in Maxwell on the In- 
terpretation of Statutes (at page 314) where 
it is stated that the first question is, "when 
a statute requires that something shall be 
done, or done in a particular manner or 
form, without expressly declaring what shall 
be the consequence of non-compliance,” is 
the requirement to be regarded as mandatory 
or directory. No such question can possibly 
arise, and indeed no case has been cited 
before me, in which a statutory provision 
has been held to be directory notwithstand- 
ing that legislature has specified the conse- 
quence of non-compliance, for to hold it to 
be so must nullify the consequence expres- 
sly specified by the legislature. This view 
which I have taken on first principles derives 
d:rect support from the observations of a 
Division Bench of the Patna High Court in 
the case of Sant Prasad Singh v. Dasu 
Sinha, (AIR 1964 Pat 26) in which, in rela- 
tion to a provision in the Representation of 
the People Act, 1951, providing that an elec- 
tion petition which does not comply with the 
provisions of Section 81 of that Act must 
be dismissed, the High Court observed as 
follows :-— 
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“It is thus clear that where a specific 
penalty has been provided for in a Statute 
for non-compliance with the particular pro- 
vision in the Act itself, no discretion is left 
to the Court to determine whether such a 
provision is directory or mandatory. Learned 
Counsel for the appellant has urged, how- 
ever, chat the Supreme Court has taken a 
different view of the matter. In my opinion, 
the principle of interpretation governing a 
case where a mandatory provision is incor- 
porated in the Act, accompanied by the con- 
sequences of non-compliance in the self-same 
Act, leaves no room for interpretation as to 
whether the mandatory provision can also be 
directory and this proposition is settled be- 
yond reasonable doubt. If it were not so, 
there would be no sense in the Legislature 
laying down the consequence of non-compli- 
ance." 

'The passage just quoted by me expresses pre- 
cisely my own views in the matter. 


7. Turning next to R. 8, the con- 
sequence of non-compliance is clearly speci- 
fied in sub-rule (3) thereof as being that the 
assessee who does not comply with the notice 
served upon him under R. 8 (1) is “precluded 
from objecting to any assessment made by 
the Commissioner.” It is impossible to con- 
strue sub-rule (3) in any manner other than 
as a mandatory provision without rendering 
it altogether nugatory. To put it in another 
way, it is just not possible to give sub-r. (3) 
of Rule 8 any lesser force than the force of 
a mandatory provision. The only question 
that arises is, at what stage should the bar 
of, Rule 8 (3) come into effect? The words 
quoted by me from, sub-rule (3) show that 
the bar laid down therein comes into opera- 
tion only after the assessment is made by 
the Commissioner, since it speaks of the as- 
sessee being precluded from challenging the 
"assessment." The procedure for objecting 
to the assessment, when made, is by means 
of an appeal as provided for under Sec- 
tion 406 of the Act. I therefore hold that 
what the assessee is precluded from doing is 
that he cannot file an appeal from the assess- 
ment made by the Commissioner which he 
could have otherwise filed by reason of the 
provisions of Section 406 of the Act. Sub- 
Rule (3) of Rule 8 does not bar the assessee 
from taking part in the assessment proceed- 
ings for which the procedure is laid down 
in Rules 9 to 20. So construed sub-rule (3) 
of Rule 8 falls into a proper scheme and 
does not create any conflict which could be 
said to be intrinsic in those rules. Actually, 
the rule applicable in the present case is 
Rule 20 in so far as the question is one of 
amending the assessment book in the course 
of the official year by reason of the addition 
of three floors to his building by the assessce, 
but sub-r. .(2) of R. 20 makes the procedure 
in Rz. 15 (2), 16, 17 and 18 applicable mutatis 
mutandis to cases of amendment of the 
assessment book also. Once the scheme 
of the Rules is considered in that manner, 
no question of waiver by reason of the Com- 
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missioner having issued notice under Rr. 13, 
'45 (2) or 20 (2) can possibly arise. 


8. Mr. Lalit addressed to me an un- 
duly protracted argument for several hours 
with the result that I had to ask him to 
1erystalise in the form of propositions which 
the then formulated as follows:— (1) The 
assessee is not precluded by Rule 8 (3) be- 
-canse at the time of the notice under R. 8 a) 
‘mo entry in respect of the new construction 
"had been made in the assessment book. 
(2) Rule 15 should prevail over Rule 8 in 
case of conflict, because the former confers 
a right on the tax payer to be heard which 
Wule 8 cannot take away. (3) Rule 8 which 
bas been framed under Section 453 cannot 
‘take away the right of appeal conferred by 
Section 406. (4) Rule 8 is not mandatory 
‘because (a) the consequences would be pre- 
judicial to the assessee; (b) it lays down alter- 
mative methods for collecting information 
with regard to circumstances which would 
affect the rateable value; (c) it would lead 
“to the absurd result that even slightly incor- 
yect information would prejudice the assessee 
and (d) the purpose of Rule 8 is merely to 
«collect data; (5) Even if Rule 8 (3) operates, 
the assessee can show that the assessment is 
not in accordance with law; (6) The Munici- 
“pal authorities have waived Rule 8 (3) in the 
‘present case by (a) stating orally that it was 
"not necessary to fill in the form, (b) giving 
notices under Rules 15 and 20; (c) the Assis- 
‘tant Commissioner stating in his order made 
-on 31st March, 1965 that the .assessee was 
-entitled to be heard because a notice under 
"Rules 15 and 20 had been served upon him 
and (7) the consequence under Rule 8 (3) 
applies only if the notice is given by the 
"Commissioner and not if it is given by the 
Wax Superintendent, as in the present case. 


9, „I shall now proceed to deal with 
each of these propositions propounded by 
Mr. Lalit. As far as the first proposition is 
concerned, I asked Mr. Lalit to state in what 
conceivable case, according to him, R. 8 (3) 
could come -into operation. He thereupon 
-stated that Rule 8 (3) could come into opera- 
‘tion only in cases in which the notice under 
Rule 8 (1) had been issued at .or after the 
-stage of the hearing provided for in Rule 18 
-of the Rules because the right of appeal 
conferred by Section 406 would otherwise 
“be useless. Mr. Lalit’s argument was that if 
before the stage of the hearing under R. 18, 
‘the bar of Rule 8 (3) comes into play and 
‘an appeal by the assessee under Section 406 
is precluded, there would be no. check on 
the taxing authority making a proper assess- 
ment since he would know that it was incap- 
able of being challenged in appeal under Sec- 
tion 406. There is no substance whatsoever 
‘in this contention of Mr. Lalit, for the simple 
*eason that the argument urged by Mr. Lalit 
would apply equally to a case in which a 
notice under Rule 8 (J) has been served on 
Xhe assessee at the stage of the hearing or 
at any stage thereafter. Even in such cases 


the taxing authority would know that his 
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decision, whatever it be, would not be open 
to challenge in appeal by reason of the as- 
sessee’s non-compliance with that _ notice. 
Moreover, there is no warrant for limiting 
the plain language of Rule 8 in the manner 
suggested by Mr. Lalit. As Mr. Lalit has 
himself pointed out, the object of Rule 8 
is to enable the Commissioner to collect data, 
and in my opinion, the proper and the logi- 
cal stage for giving that notice would there- 
fore be the stage prior to the actual hearing 
of the complaint by the Commissioner. This 
contention of Mr. Lalit must, therefore, be 
rejected. As far as the second contention of 
Mr. Lalit is concerned, as already pointed 
out above, the construction which I have 
placed upon Rule 8 (3) creates no conflict 
whatsoever between Rule 8 and Rule 15, 
since there is no bar to the assessee filing a 
complaint and being heard in respect of that 
complaint. As far as the third contention 
of Mr. Lalit is concerned, it is based on an 
entire misconception, in so far as Rule 8 
does not completely abrogate the right of 
appeal conferred by Section 406, but only 
precludes an appeal in the particular case of 
the assessee not complying with the notice 
under Rule 8 (1). There is no inequity in 
the legislature creating such a bar for a 
recalcitrant assessee who fails to furnish the 
information necessary for the fixation of ra- 
teable value to the Commissioner. Such in- 
formation may very well be only within his 
own special knowledge, and it is, therefore, 
in the fitness of things that he should be: 
put under such a disability. Moreover, R. 8 
is not in any manner subordinate to S. 406 
in view of the fact that Section 453 .enacts 
that it is to be deemed to be a part of the 
Act itself. As far as the fourth proposition 
of Mr. Lalit is concerned, as already stated 
by me earlier in this judgment, the question 
as to whether Rule 8 is mandatory or direc- 
tory does not arise in a case in which the 
consequence of non-compliance is expressly 
provided for, as in sub-rule (3) thereof in 
the present case. As far as the fifth pro- 
position of Mr. Lalit is concerned, where 
sub-rule (3) of Rule 8 applies, the assessee 
cannot even be permitted to show that the 
assessment is not in accordance with law in 
view of the fact that the plain language of 
sub-rule (3) of Rule 8 precludes him alto- 
gether from objecting to the assessment which 
must mean that he is precluded from object- 
ing to the same on any ground. As far as 
the sixth proposition of Mr. Lalit is con- 
cerned, having regard to the construction 
which I have placed upon Rule 8 (3) no 
question of the Municipal Authorities having 
waived compliance with Rule 8 (1) arises 
since the assessee is free to file a complaint‘ 
against the assessment in proceedings under 
Rule 15 of the said Rules even though he 
may not have complied with the notice under 
Rule 8 (1). Moreover as pointed out by the 
Division Bench of this Court in 69 Bom LR 
237 (at p. 242) — (AIR 1967 Bom 373) to 
which I have already referred in another con- 
text, whilst it is true that even a mandatory 
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provision can be waived; there are two well 
recognised limitations to the application „of 
the principle of waiver, the first of them being 
that a party cannot waive a statutory require- 
ment which has been inserted by the legis- 
lature in the public interest as distinguished 
from the interest of the parties to an action, 
and secondly that the parties cannot by 
waiver invest a tribunal with jurisdiction 
which he does not have. In my opinion, 
bofh these limitations apply to the present 
case in so far as the provision in Rule 8 (3) 
is one which is clearly inserted in the public 
interest so that the Commissioner may be 
able to fix the rateable value by getting the 
necessary information and, what is more, 
waiver cannot invest the Civil Court with 
the jurisdiction to hear an appeal by the 
assessee under Section 406 which he is 
precluded from filing by reason of sub-r. (3) 
of Rule 8. Moreover, even factually, there 
is no basis for invoking the doctrine of 
waiver in the present case, in so far as it 1s 
sought to be based on an oral statement 
made to the assessee by an officer of the 
Corporation that he need not reply to the 
notice under Rule 8 (1)-served upon him, a 
contention which, in the absence of anything 
more cannot be accepted. Mr. Lalit sought 
to contend that there are concurrent find- 
ings of fact by both the lower courts that 
the assessee was asked not to fill in the form 
or to send a reply to the notice under 
Rule 8 (1) served upon him, but I am unable 
to find any such concurrent findings of fact 
in the passages pointed out to me by Mr. 
Lalit. The plea of waiver urged by Mr. Lalit 
must therefore be rejected. As far as the 
seventh proposition of Mr. Lalit is concerned, 
the question as to whether the Tax Superin- 
tendent has been duly authorised to issue the 
notice under Rule 8 (1) has admittedly not 
been raised in either of the Courts below 
and, under those circumstances, he. cannot be 
permitted to raise it at the stage of revision, 
for the simple reason that, if it had been 
raised at the earlier stage, the Municipal Cor- 
poration would have been in a position to 
prove the delegation of authority to issue 
notice under Rule 8 (1) by the Commissioner 
under Section 69 of the Act. The original 
of the Commissioner’s order of delegation 
of that authority to the Tax Superintendent 
dated 24-7-1964 was produced before me, but 
in the view which I have taken above that 
the assessee is not entitled to raise this plea 
for the first time in revision, I need not go 
into the same. All the contentions of Mr. 
Lalit, therefore, stand rejected. I hold that 
the opponent-assessee was precluded from 
filing an appeal in the Court of the Civil 
Judge, Sholapur and under those circum- 
stances, under Section 413 of the Act the 
fixation of the rateable value by the Commis- 
sioner has become final. 


10. In the view which I have taken 
above, namely, that the assessee was not en- 
titled to maintain the appeal which he filed 
in the Court of Civil Judge, Sholapur, it is 
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not necessary for me to consider the second: 
point raised by Mr. Naik in regard to the 
merits of the fixation of rateable value. 
Moreover, such a contention, being purely 
factual, cannot be raised in revision. It is 
true that in determining the rateable value 
the Court cannot proceed on the basis of 
any rent higher than the standard rent. As 
laid down by the Division Bench of this. 
Court in the case of Filmistan v. Municipal 
Commr., ((1970) 72 Bom LR 461 at p. 464) 
for the purposes of determining the annua 
letting value of the property, regard must 
be had to the standard rent of that property. 
under tbe Rent Control Act and the Court 
must consider what would be the standard: 
rent of the property. That has not been 
done in the present case in so far as, whilst 
both the courts have.not accepted the actual 
rent as furnishing the proper basis for the 
purpose of fixation of rateable value, they 
have not arrived at any decision as to what 
was the standard rent of the premises in 
question. What is more, apart from the 
survey reports, there does not seem to be 
adequate material on record for the lower 
courts to have proceeded on the basis of a 
5 per cent. return on the capital of the as- 
sessee in respect of the said building. If. 
therefore, I am wrong in the view which X 
have taken in regard to bar of Rule 8 (3), 
I would, after setting aside the orders of 
the lower courts, remand the matter back 
for disposal according to law. No question 
of remanding the case back to the lower 
courts, however, arises in view of the fact 
that I have held the appeal filed in the Court 
of the Civil Judge, Sholapur, to be not main- 
tainable by reason of provisions of.R. 8 (3). 
This revision application therefore succeeds. 
and the Rule is made absolute. The orders 
passed by both the lower courts are set aside 
and I hold that the fixation of rateable value 
by the Commissioner has become final by' 
virtue of provisions of Section 413 of the 
Act. The opponent must pay the petitioners” 
costs of this revision application. 


Rule made absolute.. 


AIR 1974 BOMBAY 178 (V 61 C 45) 
(AT NAGPUR) ` 
MASODKAR, J. 

Hajrat Pirane Chilla of Khwaja Trust, 
Akola, Petitioner v. The Manager, United' 
Transport Motor Co. Ltd. and others, Res- 
pondents. : 

Special Civil Appln. No. 1052 of 1970; 
D/- 13-7-1973, to quash  'order of V. M. 
Indurkar, Deputy Collector with Rent Con- 
trol Appellate Powers, Akola, D/- 19-11-1969; 


Yndex Nofe:— (A) C. P. and Berar Let- 
ting of Houses and Rent Control Order (1949), 
Cl. 13 (3) Gil) — ‘Has sab-let? — Is sub- 
letting even prior to coming into force of 
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the Rent Control Order covered by íbe ex- 
pression ‘has sub-let? Yes. 

Brief Note:— (A) Hence where such 
sub-letting was done without the written per- 
mission of the landlord he is entitled to get 
permission to determine the lease despite the 
fact that the tenant had right to sub-let under 
Section 108 (j) of the Transfer of Property 
Act. AIR 1969 SC 1291, Followed. 

(Paras 7, 8, 14) 
Cases Referred: Chronological Paras 


AIR 1969 SC 1291 = (1969) 3 SCR 989, 
Gappulal v. Thakurji Shriji Dwarka- 
dheeshji 6 

M. M. Qazi, for Petitioner; V. Mohta 

and L. Mohta, for Respondent No. 1. 


JUDGMENT :— The present petition has 
been filed admittedly by the landlord of the 
premises, which are given to United Transport 
Motor Company (respondent No. 1) on a 
monthly rent of Rs. 81/-. It is no more in 
dispute that the tenancy between parties is 
month to month and is according to English 
Calendar. 


2. 'Ihe present petitioner-landford ap- 
plied under clause 13 (3) (ii) of the C. P. 
and Berar Letting of Houses and Rent Con- 
trol Order, 1949, hereafter called the Rent 
Control Order, for permission to give quit 
notice to the respondent-company on the 
ground that it has sublet a portion of the 
premises to other two respondents. Now this 
permission has been refused by the autho- 
rities under the Rent Control Order on the 
ground that this sub-letting is prior to the 
coming into force of the said Order. 


3. In this Court it is not disputed on 
behalf of the respondent-tenant-company that 
there is a sub-letting and in the return the 
following averments appear: 


sania tos It is denied that the respondent 
No. 1 has sublet the portions without the 
permission of the petitioner. The sub-ten- 
ants are in existence long before the House 
Rent Control Order came into operation, and 
the sub-tenancy was created with the consent 
of the petitioner.” 

Then again in para 5 of the return it is 
said: 

MEME Inasmuch as, the sub-tenancy ad- 
mittedly is created to the knowledge of the 
petitioner since more than 12 years on the 
date of the application, the application was 
also barred by time, and no relief can be 
given to the petitioner, who has acquiesced 
in the sub-tenancy, and who has waived or 
will be deemed to have waived objection if 
any to creation of sub-tenancy." 

4. So, it is clear that between parties 
the fact that the other respondents have been 
inducted on the portion of the house is not 
in dispute any more. The view that pre- 
vailed with the authorities under the Rent 
Control Order is that as the sub-ienancy was 
created prior to the date of the commence- 
ment of the Order, the ground is not avail- 
able to the landlord. 
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5. Clause 13 (1) prohibits a landlord 
from giving a notice to a tenant for deter- 
mination of the lease except with the pre- 
vious permission of the Controller, Clause 13 
(3) deals with the grounds on which such 
permission can be sought and can be grant- 
ed. The relevant portion of clause 13 (3) (iii) 
may be extracted : 

* 13. * * * * 

(3) If after hearing the parties the Con- 
troller is satisfied. 

* * * * 


(iii) that the tenant has without the writ- 
ten permission of the landlord sublet the en- 
tire house or any portion thereof; 

* * * * 


he shall grant the landlord permission to 
give notice to determine the lease as required 
by sub-clause (1). 

It is, therefore, clear that if the landlord 
satisfies the Controller that any of the 
grounds mentioned in sub-clause (3) are avail- 
able, then he has to give permission to give 
notice so that the landlord may determine 
the lease. 


6. The words of this sub-clause only 
call for interpretation. The words indicate 
a state of affairs where a tenant has sublet 
either the entire house or any portion thereof 
and has not obtained the written permission 
from the landlord, the condition is entirely 
satisfied. The phrase “has sublet” occurring 
herein is almost pari materia in the legisla- 
tion, i.e. Rajasthan Premises (Control .of 
Rent and Eviction) Act, 1950 and has been 
considered by the Supreme Court in Gappu- 
lal v. Thakurji Shriji Dwarkadheeshji, (AIR. 
1969 SC 1291) and it has been observed in 
that judgment with respect to the same phrase 
as under: 

"The question whether a sub-letting be- 
fore. the coming into force of the Act is 
within the purview of clause (e) of S. 13 (1) 
depends upon the construction of that clause. 
The relevant words are.“has sub-let" The 
present perfect tense contemplates a com- 
pleted event connected in some way with the 
present time. The words take within their 
Sweep any sub-letting which was made in 
the past and has continued up to the present 
time. It does not matter that the subletting 
was either before or after the Act came into 
force. AI such sub-lettings are within the 
purview of clause (e)." 


It may be mentioned that their Lordships 
were considering similar provision though not 
similarly phrased that occurred in Section 13 
(1) (e) of the Rajasthan Premises (Control 
of Rent and Eviction) Act, 1950, which pro- 
vided one of the grounds of ejectment where 
the tenant has assigned, sublet or otherwise 
parted with the possession of the whole or 
any part of the premises without the permis- 
sion of the landlord. The argument that this 
provision takes away vested right and should 
not be given retrospective effect was also 
negatived by the Supreme Court. Their 
Lordships observed :— 
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een Apart from the Rent Act the 


tenant from eviction except in certain speci- 

cases. c 
e is made out the tenant does not qualify 

rotection from eviction. 
Mun for presuming that Section 13 (1) (e) 
is not intended to apply to sub-lettings be- 
fore the Act came into force. If the tenant 
has sub-let the premises without the permis- 
sion of the landlord either before or after 
the coming into force of the Act, he is a 
proiected from eviction under Section 13: e 
(e), and it matters not that he had the righ 
to sub-let the premises under Section 108 (j) 
of the Transfer of Property Act. 


7. Applying these principles to the 
present doue 3 is clear that the scheme of 
the clause is almost identical except that the 
tenant has to satisfy further that he m 
written permission of the landlord for the 
purpose of subletting. No other type of X 
cuse is available to the tenant who is foun 
to have sublet either the entire house or any 
portion thereof. The words “has sublet” do 
indicate, therefore, that even the subletting 
pricr to the coming into force of the present 
Rent Control Order is within the purview 
of sub-clause (3) (iii) of clause 13, and it is 
only for the landlord to satisfy that there has 
not been any written permission for such 
subletting. 

8. Thus, it is ex facie clear that the 
view taken by the authorities under the Rent 
Cortrol Order that there was a right in the 
tenant because of the provisions of S. 108 (j) 
of the Transfer of Property Act to sublet 
the premises and therefore the ground was 
not available is entirely erroneous. The Rent 
"Controller Akola proceeded on the basis that 
the non-applicants 2 and 3 were the sub- 


tenants since 1936-37 and, therefore, the pro-. 


visions of Clause 13 (3) (iii) of the Order 
were not attracted as the sub-tenancies were 
created much before tbe coming into force 
of the Rent Control Order, 1949. The ap- 
pellate authority after considering the respec- 
tive cases and the evidence led on behalf of 
the Appellant landlord mainly restricted it- 
self to the submission made that there should 
be an adverse inference drawn against the 
respondents including the submission that 
respondent No. 1 could be called upon to 
produce the documents. Though the last sen- 
tence in that order appears to the effect that 
there is some error committed by the Rent 
Controller, it appears to be grammatically 
pot correctly worded as the appeal itself is 
ultimately dismissed. There was a review 
application filed by the present petitioners 
where the plea was that  sub-tenancy was 
created after the incorporation of the Com- 
pany. That was also negatived by saying 
that.this was not a matter for review. 


9, Now, in this Court, it is admitted 
as are the averments extracted from the re- 
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turn—that there are sub-tenants inducted by 
the tenant himself and there is no plea, that 
this sub-tenancy was created with any written 
permission from the landlord. What is said 
is that it was with the knowledge of the peti- 
tioner and with his consent that the sub-ten- 
ancy was created. 


10. Now when the matter was argued 
on behalf of the respondent-tenant, the only 
submission that was made to this Court was 
that the matter requires to be remanded as 
the tenant met the case of the landlord that 
this was a sub-tenancy created after the Rent 
Control Order was put into effect. It was 
further submitted that therefore if the matter 
is decided on the present plea, prejudice is 
likely to be caused to the tenant in his de- 
fence, as particularly the pronouncements by 
their Lordships of the Supreme Court were 
not available to the parties. No submissions 
were made on the merits of the consent or 
acquiescence or estoppel that may operate 
upon any landlord. The learned counsel ex- 
pressly stated that he wishes to restrict his 
submission only to the case of remand and 
nothing more. 


1i. Now. plainly therefore the land- 
Jord is entitled to succeed. As the case is, 
the tenant has, though it may be even prior 
to the coming into force of the Rent Con- 
trol Order, sublet the two portions of the 
premises tenanted to him to the other two 
respondents. That matter cannot now be 
disputed. -No written permission has been 
pleaded. though the entire case had been 
under clause 13 (3) (ii). In the application 
filed by the landlord there is a specific plea 
to the effect; 


"Yt is submitted that the N. A. No. 1 

has sublet these portions of the block pre- 
mises to N. As. Nos. 2 and 3, without taking 
any written permission of the applicant, in 
contravention of the law." 
To this, in the written statement filed on be- 
half of the tenant, there is no specific denial. 
The plea of the tenant is merely based on the 
right that was' available to the tenant under 
the provisions of the Transfer of Property 
Act. It is stated in the pleadings: 

“At that time, there was no prohibition 
to the sub-tenancy, and indeed, under the 
provisions of the Transfer of Property Act, 
every property was transferable. Indeed, the 
sub-tenancy was created with the consent and 
connivance of the applicant and the non-ap- 
plicants 2 and 3 are continuing as such, for 
the last more than 32 years, to the know- 
ledge of the applicant." i 


Thus the averment that there was no written 
permission from the landlord is not at all 
denied. In this Court also, when it was put 
to the learned counsel, he was unable to 
say Whether there was any written, permis- 
sion given by the landlord for the purpose of 
sub-tenancy. During the entire case the em- 
phasis had been on the knowledge, consent 
or connivance of the landlord. 'The terms of 
sub-clause (3) (iii) are pretty clear and only 
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permit the tenant to sublet with the written 
permission of the landlord. 


12. Whether a defence of acquiesc- 
ence, consent or knowledge of the landlord 
is available or not, need not be considered, 
as the learned counsel for the tenant sub- 
mitted at the Bar that he restricts his case 
to the matters of remand and nothing more 
in view of the authoritative pronouncement 
of the Supreme Court which is referred to 
above. Whether such a defence is available 
or not, is a matter therefore, to be decided 
in a proper case. 


13. As far as the plea of remand is 
concerned, I have indicated that there is no 
such course open in the present matter. The 
plea has been properly understood by the 
tenant ‘even in the lower Court. The 
pleading of the landlord had been pretty 
clear. It did not restrict as was said and 
argued that the sub-letting was only after 
coraing into force of the Rent Control 
Order. In fact, the pleading was that there 
is a, sub-tenancy and it was without written 
permission of the landlord. To that the plea 
was raised that the sub-tenancy was much 
prior to the coming into force of the Rent 
Control Order and that was with knowledge 
and consent of the landlord and the provi- 
sions of the Transfer of Property Act were in- 
voked. Thus parties understood the case clear- 
ly and no prejudice is caused to anybody. 
The facts being almost admitted between par- 
ties, the landlord is entitled to invoke Cl. 13 
(3) Gii) and there is ample material even 
on the admissions of the tenant which satisfy 
the ground mentioned in that clause. 


14. That being the position, the pre- 
sent petition has to be allowed. The orders 
made by the Rent Control authorities are 
hereby set aside and the landlord is permitted 
to give notice to the tenant determining the 
lease as required bv Cl. 13 (1) as he satis- 
fies the condition laid down in Cl. 13 (3) (iii) 
of the Rent Control Order. Thus the peti- 
tion succeeds and is allowed with costs. 


Yadaorao v. Agrl Produce 


Petition allowed. 


AIR 1974 BOMEAY 181 (V 61 C 46) 
(AT NAGPUR) 
CHANDURKAR AND NAIK, JJ. 


. Yadaorao Ramchandra Rao Majarkhede 
and others, Petitioners v. Agricultural Pro- 
duce Market Committee, Arvi and others, 
Respondents. 

Special Civil Appln. No. 566 of 1971, 
D/- 11-7-1973. (Application under Article 226 
of the Constitution of India). 

Index Note: — (A) Maharashtra Agri- 
cultural Produce Marketing (Regulation) Act 
(20 of 1964), Section 58 — Notification dafed 
16-9-1967 issued by State Government dele- 
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gating its powers to the Director is not ultra 
vires the power of the State Government. 
Brief Note: — (A) A review of the 
different provisions of the Act clearly indi- 
cates that virtually the duty and the function 
of implementing the Act is vested in the 
Director. It is difficult to comprehend that 
when the provision with regard to delegation 
of the powers of the State Government was 
to be made, the legislature intended that the 
only one person who, under the Act, is en- 
trusted with several important powers and 
functions, was to be deliberately left out and 
that the legislature intended that the powers 
of the State Government were to be delegated 
only to person other than the Director. 
(Para 8) 
The word ‘other’ in the, context in which 
it is used in Section 58 must be held to be 
superfluous. It therefore cannot be said that 
the State Government was not competent to 
delegate its powers to the Director as was 
done by the notification dated 16-9-1967. As 
such the notifications under Sections 3 and 4 
of the Marketing Regulation Act could not 
be challenged on the ground that they were 
issued by the Director without authority of 
law. (Para 9) 
Index Note: — (B) Interpretation of 
Statutes — Literal meaning raising anomaly 
— Literal meaning should not be given. 


Brief Note: — (B) If the language is 
ambiguous and its literal sense gives rise to 
an anomaly or results in something which 
would defeat the purpose of the Act, it is 
permissible not to give a literal meaning to 
the language used by the legislature. AIR 
1969 SC 513, Followed. (Para 9) 

Index Note: — (C) Maharashtra Agri- 
cultural Produce Marketing Regulation Act 
(20 of 1964), Section 3 — Notification regu- 
lating marketing of any agricultural produce 
— Publication — Mode of — Failure to pub- 
lish ia the newspaper does not vitiate the 
notification — (X-Ref:— (1) Section 4, (2) 
Maharashtra Agricultural Produce Marketing 
(Regulation) Rules (1967), Rules 3, 4). 

Brief Note: — (C) The object of the 
provisions regarding the publication in Sec- 
tions 3 and 4 is that the notifications must 
come to the hotice of the persons who are 
going to be affected thereby in the area in 
which the notifications were to be operative. 
Both Sections 3 and 4, while they make it 
obligatory on the State Government to pub- 
licise the notification, the manner of publi- 
cation is left to the State Government. As 
contrasted with the provisions referring to 
the duty of the State Government of publi- 
cising the notification in such manner as it 
thinks best, the publication of the notification 
in the newspaper is not made obligatory. 

(Paras 10, 11) 

The provisions of Rule 3 also cannot be 
construed as making the publication of noti- 
fication in newspaper obligatory. If Sections 
3 and 4 themselves do not make publication 
in a newspaper mandatory the rule cannot 
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be construed as requiring something more to 
be done than what is provided in the sec- 
tion. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1969 SC 513 = 1969 Lab IC 837, 
Sahddra (Delhi) Saharanpur Light Rly. Co. 
Ltd. v. S. S. Rly. Workers Union 6 
AIR 1957 Bom 78 == 1957 Cri LJ 364, 
State v. N. A. Rahimbhoy 9 
(1953) 1 QB 380 = 1953-1 All ER 390, 
R. v. Wimbledon Justices 6 
(1909) 2 KB 24 = 78 LJKB 479, R. v. 
Ettridge 7 
1897 AC 22 = 66 LJ Ch 35, Salomon v. 
A. Salomon and Co. Ltd. 6 
(1889) 23 QBD 29 = 60 LT 860, R. v. 
Mansel Jones 6 
(1887) 2 Ex 115 z 36 LJ Ex 97, Latham 
v. Lafone 6 
(1879) .4 QBD 245, The Queen v. Bishop of 
Oxford 9 

H. W. Dhabe and M. P. M. Pillai, for 
Petitioners; V. A. Masodkar (for No. 1) and 
M. B. Mor, Asst. Govt. Pleader (for Nos. 2 
to 5), for Respondents. 

CHANDURKAR, X:— This petition 
filed by the petitioners, who claim to be the 
agriculturists, is directed against the two noti- 
fications issued under Sections 3 and 4 of the 
Maharashtra Agricultural Produce Marketing 
(Regulation) Act, 1963, hereinafter referred 
to as the Marketing Regulation Act, and as 
also against the action taken by the Collec- 
tor, Wardha, for holding elections to all the 
Agricultural Produce Marketing Committees 
in Wardha District. Notification was issued 
by the Director of Agricultural Marketing 
and Rural Finance, Maharashtra State, on 
fune 3, 1970, by which the Director declared 
his intention. to extend the marketing area 
of the Agricultural Produce Market Commit- 
tee, Arvi, in Arvi Tahsil of the Wardha Dist- 
rict so as to include in its area all the vil- 
lages covered in the area of Panchayat 
Samiti, Arvi, and Panchayat Samiti Karanja 
established under the Maharashtra Zilla Pari- 
shad and Panchayat Samities Act, 1961, and 
proper Arvi Town in Arvi Tahsil of Wardha 
District and to regulate the marketing of all 
the commodities mentioned in paragraph 2 of 
the said notification in the area so extended. 
Objections and suggestions, if any, were 
invited by the Director within a period of 
one month from the date of publication of 
the notification in the Government Gazette. 
Copies of these notifications were sent to the 
Manager, Government Printing Press, Nag- 
pur, for being published in the next issue of 
the Maharashtra Government Gazette, the 
Chairman, Agricultural Produce Market 
Committee, Arvi, the Divisional Joint Regis- 
trar, Co-operative Societies, Nagpur, the 
Chief Executive Officer, Zilla Parishad, 
Wardha, the Regional Publicity Officer, 
Nagpur, the Municipal Council Arvi, 
the Mamlatdar or the Block Develop- 
ment Officer, Arvi, as also the District 
Deputy Registrar, Co-operative Societies, War- 
dha, the District Agricultural Officer Wardha, 
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and thé Co-operation and Industries Officer, 
Zilla Parishad, Wardha, with a request that 
a wide publicity should be given to the noti- 
fication by pasting it on the market yard and 
prominent places. It appears that no objec- 
tions or suggestions were received to these 
notifications and, therefore, a notification 
under sub-section (3) of Section 4 of the 
Marketing Regulation Act was issued by the 
Director on 23-9-1970 relating to the Market- 
ing of Agricultural Commodities as specified 
in the notification with effect from the date 
of tbe publication of the said notification. 
Copies of this notification were also sent to 
the persons and the authorities to whom the 
copies of the first notification were sent. 
While issuing this notification as also the 
first notification, the Director was acting in 
exercise of the powers which were delegated 
to him by the State Government in the exer- 
cise of its powers under Section 58. of the 
Marketing Regulation Act by notification 
No. APM/1063/27543-C-1, dated September 
15, 1967, published in Part IV-B of the 
Maharashtra Government Gazette dated Sep- 
tember 28, 1967. The Collector, Wardha, 
then fixed an election programme for elec- 
tion of all the Agricultural Produce Market- 
ing Committees in the Wardha District. There 
were, five Agricultural Produce Marketing 
Committees and in each of these there were 
three constituencies, viz., (1) Traders’ Cons- 
tituency, (2) Village Panchayats Constituency 
and (3) Co-operative Societies Constituency. 
The programme of elections prepared by 
the Collector was that tbe last date for filing 
in the nominations was March 31, 1971. The 
publication of the list of nominations after 
scrutiry was to be made on April 5, 1971, 
the date of withdrawal was fixed as April 
20, 1971; the date of publication of the final 
list o2 candidates was fixed as April 25, 
1971; date of polling was fixed as May 3, 
1971, the date of counting of votes was fixed 
as May 7, 1971 and the date of publication 
of the results was fixed as May 9, 1971. By 
a memorandum dated March 17, 1971, the 
date of the election was changed to May 5, 
1971, but no change was made in the date of 
comune of votes or for declaration of the 
result. 


2. The case of the petitioners in this 
petition is that the notification dated Septem- 
ber 23, 1970, was issued without publishing 
the said notification in accordance with Rules 
3 and 4 of the Maharashtra Agricultural 
Produce Marketing (Regulation) Rules, 1967, 
hereinafter referred to as the Rules. A 
similar challenge to the notification under 
Section 3 of the Marketing Regulation Act 
is made by the petitioners. The petitioners 
claim that they had no notice at all of the 
publication of the notification under Sec- 
tions 3 and 4 and these notifications were, 
therefore, illegal and ultra vires the provi- 
sions of the Rules and of Sections 3 and 4 
of the Marketing Regulation Act. Another 
ground on which the petitioners challenged 
the two notifications issued by the Director 
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was that the notifications have been issued 
‘by the Director to whom the State Gov- 
ernment could not have delegated its power 
"under the Act. They claimed that they were 
entitled to contest the elections but could 
inot do so because they had no knowledge of 
the notification as also of the programme 
of the elections fixed by the Collector. 


3. It is not disputed in this petition 
‘either by the respondent No. 1, who is the 
Agricultural Produce Market Committee, 
Arvi, or by other respondents, viz., the Col- 
lector, the Director, the State of Maharash- 
tra and the Returning Officer for elections 
that the notifications were not published in 
any newspaper. The Marketing Committee 
also admitted that the notifications were not 
published in the Panchayat Offices. The Mar- 
keting Committee, however, contested the 
right of the petitioners to stand for the elec- 
tion since, according to the Committee, the 
fast date for filing the nomination forms had 
already expired. The real contest is between 
the petitioners and the other respondents. 
The other respondents have stated that the 
maximum publicity was given to the two 
notifications. It was alleged on the basis 
of the information received from the District 
Deputy Registrar, Co-operative Societies, 
Wardha, that the Marketing Committee and 
the Wahsildar concerned had pasted the noti- 
fication in question on notice boards of the 
Marketing Committee and in the Chavadies 
in the villages in the area of operation and 
that the villagers in the villages concerned 
were also informed about the said notifica- 
tions by beat of drums. In addition to this, 
according to the contesting respondents, pam- 
phiets were printed and supplied to the Gram 
Panchayats concerned for the purpose of 
wide publicity. It was, therefore, denied 
that the notifications were not published as 
required by Rule 3. In their return the res- 
pondents have also alleged that since no 
suggestions or objections were received after 
the first notification dated June 3, 1970 was 
published, no further inquiry was required 
to be made and the notification under Sec- 
tion 4 has been validly issued. They con- 
troverted the allegation that the petitioners 
did mot know of the election programme 
and, according to the contesting respondents, 
‘the petitioners could have easily noticed the 
election programme which was sent to the 
‘various officers such as the Marketing Com- 
mittee, Arvi, Pulgaon, Block Development 
‘Officers, Panchayat Samiti, Arvi and Karanja 
and Tahsildar, Arvi, for publication by affix- 
ing the same on their notice boards and that 
the programme was accordingly- published. 
Tt was also alleged that the programme was 
published by pasting it on the notice boards 
of various offices in Marathi language and 
that the publication was made in accordance 
with the Act and the Rules. It is also denied 
that the Director did not have power to issue 
notification under Sections 3 and 4 of the 
Marketing Regulation Act. $ 
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4. We shall first take up the conten- 
tion of the learned Counsel for the petitioners 
that the notification dated September 16, 
1967 issued by the State Government dele- 
gating its powers to the Director is ultra 
vires the powers of the State Government, 
because under Section 58 of the Marketing 
Regulation Act, the power of the State Gov- 
ernment could be delegated not to the Direc- 
tor but only to any officer other than the 
Director. This, according to the learned 
Counsel, is the only construction possible on 
the provisions of Section 58 of the Act with- 
out doing violence to the language of Sec- 
tion 58. The notification, which is challeng- 
ed is as follows: 


"In exercise of the powers conferred by 
Section 58 of the Maharashtra Agricultural 
Produce Marketing (Regulation) Act, 1963, 
(Mah. XX of 1964) the Government of 
Maharashtra hereby delegates to the officers 
specified in column 1 of the Schedule ap- 
pended hereto, the powers exercisable by the 
Government or as the case may be, by the 
Director of Agricultural Marketing and 
Rural Finance, State of Maharashtra, under 
the said Act as specified against them in 
column 2 of the said Schedule.” 

Section 58, regarding the construction of 
which, much debate has taken place, reads as 
follows:— 

“The State Government, by notification 
in the Official Gazette, and subject to such 
conditions, if any, as it may think fit to im- 
pose, delegate all or any of the powers con- 
ferred upon it or on the Director to any 
other officer or person specified in the noti- 
fication.” (underlining is ours.) 


It may be stated that by an Act No. 32 of 
1970, which came into force on September 
3, 1970, Section 58 was amended by substi- 
tuting the words “upon it to the Director or 
any other officer or person; and delegate any 
powers of the Director, to any other officer 
or person specified in the notification,” in 
place of the words underlined by us. The 
amended section now reads as follows: 

"The State Government may, by notifi- 
cation in the Official Gazette, and subject to 
such conditions, if any, as it may think fit 
to impose, delegate all or any of the powers 
conferred upon it to the Director or any 
other officer or person; and delegate any 
powers of the Director, to any other officer 
or person, specified in the notification." 

5. Section 2 (f) of the Act defines 
the "Director" as meaning a person appoint- 
ed as the Director of Agricultural Marketing 
and Rural Finance for the State of Maha- 
rashtra. Even in this definition an amend- 
ment was made by an Act No. 32 of 1970 
by deleting the words “and Rural Finance". 
The amended definition now stands as mean- 
ing a person appointed as the- Director of 
Agricultural Marketing for the State of 
Maharashtra. 

6. Now, the contention of the learn- 
ed Counsel for the petitioners is that the 
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section as it was originally framed and which 
alone falls for consideration before us, must 
be read as a whole and if it is so read, 
the only construction which is possible is that 
the powers which are conferred upon the 
State Government can be delegated to an 
officer or a person specified in the notifica- 
tion but other than the Director. The con- 
tention is that the words "to any other offi- 
cer or person" clearly indicate that the inten- 
tion of the legislature as disclosed by the 
words used in Section 58 was that the 
power to delegate was to be exercised not in 
favour of the Director where the powers of 
the State Government were to be delegated 
but that they were to be delegated to an of- 
ficer or person other than the Director. Mr. 
Dhabe relies on certain principles of con- 
struction of statutes to which a reference has 
been made by the Supreme Court in Shaha- 
dra (Delhi) Saharanpur Light Rly. Co. Ltd., 
v. S. S. Rly. Workers Union (AIR 1969 SC 
513) In paragraph 6 of the judgment, the 
Supreme Court has observed as follows: 
*But the intention of the legislature, as 
observed by Lord Watson in Salomon v. A. 
Salemon and Co. Ltd., 1897 AC 22 at p. 28 
"js a common but very slippery phrase, 
which, popularly understood, may  signify 
anything from intention embodied in positive 
enactment to speculative opinion as to what 
the legislature probably would have meant, 
although there has been an omission to en- 
act.” It is well settled' that the meaning 
which words ought to be understood to bear 
is not to be ascertained by any process akin 
to speculation and the primary duty of the 
court is to find the natural meaning of the 
words used in the context in which they oc- 
cur, that context including any other phrase 
in the Act which may throw light on the 
sense in which the makers of the Act used 
the words in dispute. In R. v. Wimbledon 
Justices, 1953-1 QB 380, Lord Goddard said; 
“Although in construing an Act of Parlia- 
ment the Court must always try to give ef- 
fect to the intention of the Act and must look 
not only at the remedy provided but also 
at the mischief aimed at, it cannot add 
words to a statute or read words into it 
which are not there............... » Similarly, in 
R. v. Mansel Jones, (1889) 23 QBD 29 Lord 
Coleridge said that it was the business of the 
courts to see what Parliament had said in- 
stead of reading into an Act what ought to 
have been said. So too, in Latham v. La- 
fone, (1887) 2 Ex 115 at p. 121, Martin B. 
Said: “I think the proper rule for construing 
this statute is to adhere to its words ‘strict- 
ly; and it is my strong belief that, by reason- 
ing on long drawn inferences and remote 
consequences, the courts have pronounced 
many judgments affecting debts and actions 
in a manner that the persons who originated 


and prepared the Act never dreamed of". In ' 


the light of these principles we ought, there- 
fore, to give a literal meaning to the langu- 
age used by Parliament unless the language 
‘is ambiguous or its literal sense gives rise to 
an anomaly or results in something which 
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would defeat the purpose of the Act." 
Relying on these observations, it is contend- 
ed that the grammatical and literal meaning- 
should be given to the words “to any other 
Officer or person" and if such literal mean- 
ing is given, the provision clearly contem- 
plates that the powers under the Act confer- 
red upon the State Government could be 
delegated to any officer or person other than 
the Director. 

7. Now, while there is no doubt that 
the principles which are set out by the Sup- 
reme Court are well settled it is also welt 
settled that if the language is ambiguous or 
its literal sense gives rise to an anomaly or 
results in something which would defeat the- 
purpose of the Act, the statute is not requir- 
ed to be construed according to the literal 
meaning of the words as pointed out by the 
Supreme Court in the observations quoted 
above. We must ascertain from the provi- 
sions of Section 58 as to what was the ob- 
ject of enacting that provision. It is obvious 
that Section 58 was intended to provide for 
delegation of all or any of the powers con- 
ferred upon not only the State Government 
but also the Director. 'The intention to pro- 
vide for delegation of powers of the State 
Government is manifest in the provisions of 
Section 58 of the Act. The question is whe- 
ther this intention is achieved by construing- 
the section by giving the words therein their 
literal meaning. Now, so far as the provi- 
sion relating to delegation of all or any- 
power conferred on the Director is concern- 
ed, the wording of Section 58 does not pre- 
sent any difficulty at all. As already pointed? 
out above, the Director contemplated by Sec- 
tion 2 (f) is an officer of the State Govern- 
ment and he is also defined as a person ap- 
pointed as Director of .Agricultural Market- 
ing for the State of Maharashtra. It is clear 
that if the powers of the Director under the- 
Act had to be delegated such powers could“ 
be delegated only to an officer or a person 
other than the Director himself. When the 
statute uses the words "to any other officer 
or person" swith reference to the delegation- 
of the powers of the Director the Officer or 
person contemplated thereby is an officer or 
person other than the Director. The use of 
the word "other" always indicates that what 
is contemplated is something different from 
and not the same as the one in question. 
Where, therefore, Section 58 uses the words 
“any other officer or person", the word" 
"other" was used in order to indicate that 
the officer or person to whom the powers 
are to be delegated would be an officer or 
person other than the Director though the 
same purpose could have been achieved even- 
without using the word ‘other’. So far as- 
this part of the section is concerned, there is 
no difficulty in construing it according to the- 
well established principles of giving the words 
a literal meaning and following a grammati- 
cal construction. We are, however, faced 
with some difficulty when it has to be found’ 
out whether these words could be similarly 
construed with reference to the delegationr 
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of the powers of the State Government as 
contemplated by Section 58. If the use of 
the word "other" contemplates that the offi- 
cer or the person on whom thé powers are 
to be conferred is an officer or person other 
than the officer or person earlier named, then 
such a construction would lead to mean that 
the State itself was an officer or a person. 
It is apparent on reading of Section .58 that 
the legislature could have made an indepen- 
dent provision enabling the State Govern- 
ment to delegate its powers without provid- 
ing in the same provisions for the dele- 
gation of the powers of the State Govern- 
ment and the Director. It is not disputed 
before us that S. 58 is a composite provision 
dealing with the delegation of powers of the 
State Government as also the powers which 
are conferred on the Director by the Act. 
If the section is read as enabling the State 
Government to delegate its powers in the 
manner as canvassed by the learned Counsel 
for the petitioners, the relevant part of the 
section will read as follows: 

“The State Government may .............-. 
delegate all or any powers conferred upon 
dt. ne ee rcavesses to any other officer or per- 
son specified in the notification". 

If so read, the eífect of the section will 
be that the State Government will have to 
be treated as an officer in contradistinction 
with 'other officer or person' to whom tbe 
powers are to be delegated. It cannot be 
disputed that the State Government cannot 
be equated with an officer or a person as it 
is an independent entity itself. If the State 
Government cannot be equated with an offi- 
cer, which is the only result possible if the 
literal meaning of the word "other" is taken 
' into account, then in our view, the words 
of the section do not give effect to the inten- 
tion’ of the legislature. The result is that 
the very purpose for which Section 58 was 
enacted is frustrated because the provisions 
relating to delegation of its powers by the 
State cannot become effective because the 
State is neither an officer nor a person in 
which sense alone the word 'it can be con- 
strued. A rational construction of the sec- 
tion can be achieved only if the use of word 
“other” is treated as superfluous. It is per- 
missible to do violence to the words in a 
statute where applying the words of a statute 
literally would defeat the obvious intention 
of the legislation and produces an unreason- 
able result. Maxwell in his Interpretation 
of Statutes has observed in Chapter 10 as 
follows:— 


“In determining either the general ob- 
ject of the legislature, or the meaning of its 
language in any particular passage, it is ob- 
vious that the intention which appears to be 
most in accord with convenience, reason, 
justice and legal principles should, in all 
cases of doubtful significance, be presumed 
to be the true one. “An intention to produce 
an unreasonable result is not to be im- 
puted to a statute if there is some other con- 
struction available." Where to apply words 
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literally would "defeat the obvious intention 
of the legislation and produce a wholly un- 
reasonable result", we must "do some vio- 
lence to the words" and so achieve that obvi- 
ous intention and produce a rational construc-- 
tion.” 

We may also refer to a decision of Darling,. 
J., in Rex v. Ettridge, 1909-2 KB24 at p. 28, 
in which while delivering the judgment of the- 
Court of Appeal, the learned Judge observed: 


“We are of opinion that we may in 
reading this statute reject words, transpose- 
them, or even imply words if this be neces- 
sary to give effect to the intention and mean- 
ing of the Legislature, and this is to be as- 
certained from a careful consideration of the 
entire statute.” 


The question in that case turned on a con- 
struction of the powers of the Court of Ap- 
peal in Section 4 of the Criminal Appeal 
Act, 1907. Section 3 of the Act provided 
that “a person convicted on indictment may 
appeal under that Act to the Court of Cri- 
minal  Appeal......... with the leave of the 
Court of Criminal Appeal against the sen- 
tence passed on his conviction, unless the 
sentence is one fixed by law.” Sub-section (3) 
of Section 4 of that Act provided as fol- 
ows: 


“On an appeal against the sentence the 
Court of Criminal Appeal shall, if they think 
that a different sentence ought to have beer 
passed, quash the sentence passed at the 
trial and pass such other sentence warrant- 
ed in law, by the verdict ........ „(underlining 
is ours) in substitution therefor as they think. 
ought to have been passed and in any other 


. case shall dismiss the appeal" 


The appellant before the Court of Criminal 
Appeal was a person who had pleaded 
guilty and the argument there was that since 
the judgment of conviction was pronounced. 
without any verdict and was in consequence 
of the plea of guilty, the Court had no power 
to substitute any other sentence for the one 
which was quashed. The argument on be- 
half of the prosecution there was that the: 
words "by the verdict" may be rejected by 
the Court and the statute read as though: 
they were not there. Darling, J., rejecting 
the contention of the accused, observed as. 
follows: 


“It appears to us unreasonable to place: 
the Court of Criminal Appeal in the posi- 
tion of having either to leave the sentence 
untouched or to release the guilty person un- 
punished. No reason for making such a dif- 
ference between the treatment of a persor 
convicted on his own confession and that 
of one convicted by a jury has been suggest- 
ed to us, nor can we imagine one. If such 
difference were intended, it is nowhere af- 
firmatively expressed, but is merely to be 
inferred from the presence in Section 4, sub- 
sec. (3), of the words “by the verdict”. Why 
these words are there we may guess unprofit- 
ably but cannot certainly say. They are 


186 Bom. [Prs. 7-9] 


"not necessary to enable the Court to pass 
a substituted sentence for one  quashed 
‘where the appellant has been found guilty 
‘by a jury, and we cannot believe that they 
were deliberately inserted for the express pur- 
pose of disabling the Court or limiting 
its power on the consideration of an appeal 
against sentence by one who has pleaded 
guilty. Yet, were we to hold that these 
words “warranted in law by the verdict" 
do apply to a case in which sentence has 
'followed on a plea of guilty, we could give 
"them no other effect. Where there has been 
a verdict these words are plainly superfluous. 


Where (as in this case) there has been 
no verdict they cannot be read in any way 
which would not defeat what was plainly 
‘the intention of the Legislature.” 

The Court of Appeal thus held, ignoring 
‘those words, that even in a case where the 
:appeal was by a person, who had pleaded 
‘guilty, after the sentence was quashed, the 
new sentence could be substituted. 


8. The validity of the contention of 
‘the petitioners, therefore, ultimately turns on 
"whether we can impute to the legislature the 
intention to make the delegation of the 
powers of the State Government impossible 
-when the very purpose of the provision is 
to provide for such a delegation. The pur- 
pose and, the intention with which Section 
'58 was framed, can clearly be achieved by 
leaving out of consideration the word 
“other”. It is difficult for us to accept the 
contention that the Legislature had intended 
that the State Government. could delegate its 
powers to any other officer or person except 
the Director, as contended by the learned 
Counsel for the petitioners, which, accord- 
ing to him, is alone the proper construction 
possible after giving the words their literal 
meaning. We cannot forget that the various 
provisions in the Act indicate that the legis- 
lature contemplated that most of the im- 
portant functions under the Act were to be 
performed by the Director. , Under Section 
(2) of the Act, the Director has been em- 
powered to decide whether a person is or is 
not an agriculturist for the purpose of the 
Act and his decision has been treated as 
final under the Act. Establishment of markets 
is one of the most important purposes of 
‘the Act and that power and duty is by Sec- 
tion 5 of the Act given to the Director. The 
Director has not only to establish a parti- 
-cular market, but he' has. also been given 
the power to establish subsidiary markets. 
The power to grant licence, which is inci- 
-dental to the regulation of the market, has 
-been given to the Director in a case where 
the Market Committee has not started func- 
tioning. In a case where the Market Com- 
mittee grants or refuses to grant or renew 
the licence, or cancels the licence, the Direc- 
'tor has been made an appellate authority to 
go into the correctness of the decision of the 
‘Market Committee. The duty of fixing the 
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date of the first meeting of the Market Com- 
mittee is also that of the Director under Sec- 
tion 15 (2) of the Act. Under Section 16 (1) 
resignaticn of his office by the Chairman of 
the Marxet Committee has to be addressed 
to the Director. Under Section 22 (2) date 
for the election meeting for the election of 
the Chairman and the Vice-Chairman of the 
Market Committee has to be fixed by the 
Director and presided over by him or by 
Some other person authorised by him in this 
behalf. Even the dispute with regard to 
the validity of an election of a Chairman or 
the Vice-Chairman is to be decided by the 
Director in a case where he is the presiding 
officer. In any other case the officer presid- 
ing has to refer the dispute to the Director 
for decision. The decision of the Director, 
subject to an appeal to the State Govern- 
ment, is final. Section 29 indicates that he 
exercises control over the function of the 
Market Committee because the Committees 
have to provide facilities for marketing of 
such agricultural produce as the Director 
may from time to time direct. Even the 
Market Committee has to obtain approval of 
the Director under Section 30 where the 
Market Committee appoints one or more 
sub-committees for delegating the powers of 
the Market Committee. Section 40 is an 
important section, which is to be found in 
Ch. VIIL which is headed as "Control" and 
the Director has been given wide and exten- 
sive powers for the supervision over the af- 
fairs of the Market Committee. There is an 
obligation on the officers, servants and the 
members of the Market Committee to 
furnish all information to the Director 
where the affairs of the Market Committee 
are investigated. The Director is also em- 
powered to make an order with regard to 
seizure cf account books and funds and 
property cf the Market Committee under cer- 
tain conditions. Under Section 56 (2), it is 
provided that no prosecution under the Act 
Shall be instituted except by the Director or 
any officer authorised by him in that behalf 
or by the Secretary or any other person 
duly autkorised by the Market Committee in 
that behalf. A review of the different provi- 
sions of the Act clearly indicates that vir-! 
tually the duty and the function of imple- 
menting tke Act is vested in the Director. It; 
is difficult to comprehend that when the pro- 
vision with regard to delegation of the powers: 
of the State Government was to be made,| 
the legislature intended that the only one per-| 
son who, under the Act, is entrusted with; 
several important powers and functions, was, 
to be deliberately left out and that the legis- 
lature intended that the powers of the State! 
Government were to be delegated only to' 
person other than the Director. 


9. The learned Counsel appearing on 
behalf of the petitioners referred us to a 
decision cf this Court in State v. N. A. 
Rahimbhoy, AIR 1957 Bom 78, in which a 
passage from Queen v. Bishop of Oxford, 
(1879) 4 QBD 245 was quoted with approval, 
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` Jn that case it was observed that the Act 
ought to be so construed that no part of it 
became superfluous, void or insignificant. 
"We have already referred earlier to the deci- 
‘sion of the Supreme Court which is an au- 
thority for the proposition that if the langu- 
age is ambiguous and its literal sense gives 
rise to an anomaly or results in something 
which would defeat the purpose of the Act, 
4t is permissible not to give a literal mean- 
ing to the language used by the legislature. 
The construction, which we have adopted, 
does not affect the provision even so far as 
it relates to the Director. Even if we treat 
the word “other” tn the context of indicat- 
ing the officer or person to whom the powers 
of the Director are to be delegated as super- 
fluous, the intention of the legislature is still 
effectively carried out. While the use of the 
word "other" no doubt indicates that the offi- 
cer or person other than the Director was 
contemplated, even without it the same mean- 
ing is alone possible on a plain and gram- 
matical construction, because if the powers 
of the Director are to be delegated, they 
must necessarilp be delegated to a person 
fother than the Director himself. The word 
i'other' in our view therefore must be held to 
ibe superfluous, because it is only then that 
‘effect can be given to the intention of the 
legislature. We are not, therefore, inclined 
to accept the contention of the petitioners 
that it was incompetent for the State to de- 
legate its powers to the Director as was done 
by the impugned notification. Consequently, 
we must hold that the notification dated 
September 16, 1967 is not ultra vires the 
powers of the State Government and the 
impugned notifications under Sections 3 and 
4 of the Marketing Regulation Act cannot 
be challenged on the ground that they are 
rima by the Director without authority of 
law. 





10. That brings us to the second 
contention raised on behalf of the petitioners. 
The contention is that the manner of publi- 
cation of notification under Sections 3 and 4 
of the Marketing Regulation Act has not 
been resorted to inasmuch as the notifica- 
tions were not published in any of the news- 
papers, viz, Arvi Samachar and Arvi Times, 
which are published in Marathi from Arvi 
and in Tarun Bharat which is circulated 
widely in Arvi Tahsil. Similarly it is argued 
that the publication is not also made in the 
manner prescribed by Rule 3 of the Rules. 
Since a reference to the relevant provisions 
of Sections 3 and 4 and Rule 4 is necessary, 
we reproduce the relevant parts of those pro- 
visions. Section 3 of the Marketing Regu- 
lation Act reads as under: 

“The State Government may, by notifi- 
cation in the Official Gazette, declare its in- 
tention of regulating the marketing of such 
agricultura] produce, in such area, as may 
be specified in the notification. The notifi- 
cation may also be published in the language 
of the area in any newspaper circulating 
therein, and shall also be published in such 
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other manner as in the opinion of the State 
Government is best.calculated to bring to 
the notice of persons in the area, the inten- 
tion aforesaid.” 

Section: 4 reads as under: i 

MS A notification under this section 
may also be published in the language of 
the area in a newspaper circulating therein, 
and shall also be published in such other 
manner as in the opinion of the State Gov- 
ernment is best calculated to bring to the 
notice of persons in the area the declaration 
aforesaid. 

Rule 3 of the Rules is as follows:— 

*A notification under Section 3 declar- 
ing the intention of the State Government 
of regülating the marketing of any agricul- 
tural produce in any area specified in such 
notification and the notification under Sec- 
tion 4 regulating the marketing of agricul- 
tural produce in any area shall, in addition 
to their publication in any newspaper cir- 
culating in any such area as required by 
that section, also be published by affixing 
copies thereof at the Chavdi of each village 
included in such area and by exhibiting them 
on the notice board in the office of the 
Mamalatdar, Tahsildar, Mahalkari or Naib- 
Tahsildar and of the Panchayat Samiti with- 
in whose jurisdiction such area is situated. 
The State Government shall also require a 
revenue officer specified in this behalf to 
give wide publicity to the notification by beat 
of drums in any such area.” 

Now, we may at the outset point out that 
there is no.positive averment in the petition 
as to whether the petitioners have made any 
attempts to find out how and in what man- 
ner the notification under Sections 3 and 4 
were published. We are not, therefore, in- 
clined to go into the challenge to the noti- 
fication on the ground of want of proper 
publication except to a limited extent, viz., 
whether it was obligatory for the Director to 
have the notifications published in a news- 
paper and whether failure to publish ‘the noti- 
fications under Sections 3 and 4 in a news- 
paper would vitiate the notifications as con- 
tended on behalf of the petitioners. It is an 
admitted fact that the notifications were not 
published in any newspaper. Now, the pro- 
visions of Sections 3 and 4 with regard to 
the publication of the notifications contem- 
plated thereby are identical. The object of 
the provisions regarding the publication in 
Sections 3 and 4 of the Act is that the noti- 
fications under Sections 3 and 4 must come 
to the notice of the persons who are going to 
be affected thereby in the area in which the 
notifications were to be operative. But it 
must be noted that in both the Sections 3 
and 4, when publication in any newspaper in 
the area is contemplated, the legislature has 
advisedly used the words “may also be pub- 
lished in the language of the area in any 
newspaper circulated therein”. In the same 
provisions while the word “may” is used 
while referring to the publication in a news- 
paper, the legislature while providing for ad- 
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ditional publication in such other manner as 
in the opinion of the,State Government is 
best calculated to bring to the notice of the 
persons in the area, has used the word 
“shall”, f : 


i1. Both Sections 3 and 4, while they 
make it obligatory on the State Government 
to publicise the notification, the manner of 
publication is left to the State Government. 
The State Government is required to publi- 
cise the notification in such manner as is best 
calculated to bring the notification to the 
notice of persons in the area to which the 
election relates, As contrasted with the pro- 
visions referring to the duty of the State 
Government of publicising the notification in 
such manner as it thinks best, the publica- 
tion of the notification in the newspaper is 
not made obligatory. We cannot leave out of 
consideration the object of making the pro- 
visions with regard to publication. The ob- 
ject is to bring the notification to the notice 
of the public. This can be done in several 
ways. Publication of the notificetion in a 
newspaper is one of the ways, no doubt, but 
both Sections 3 and 4 make it clear that 
while the State Government is required to 
publicise the notification in a manner other 
than by publication. in the newspaper, im- 
portance is sought to be given to the manner 
of publication, which the State Government 
thinks will best serve the purpose of the pub- 
lication. The provisions of Rule 3 of the 
Rules also do not assist the petitioners be- 
cause even there the emphasis is on the pub- 
lication by affixing copies of the notifications 
at the chavdi of each village included in the 
area in question and by exhibiting them on 
the notice boards in the office of the Mama- 
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dar and of the Panchayat Samiti within whose 
jurisdiction such area is situated. The rule, 
no doubt, mentions that this form of publi- 
cation is to be made in addition to the pub- 
lication in any newspaper. But the rule refers 
back to Sections 3 and 4 where it states that 
the publication is to be made by the State 
Government in the manner referred to above 
in addition to the publication of the notifi- 
cations in any newspaper circulating in any 
such area as required by that section. If 
Sections 3 and 4 themselves do not make pub- 
lication in a newspaper mandatory the rule 
cannot be construed as requiring something 
more to be done than what is provided in 
the section, especially when the reference is 
made to the manner of publicaticn as re- 
quired by Sections 3 and 4. The rule 3 also 
requires thdt the State Government ‘shall re- 
quire a Revenue Officer specified in that be- 
half to give wide publicity to the notification 
by beat of drums in any such area. It is well 
known that normally the large part of the 
agricultural population, which is illiterate, 
does not subscribe or read newsparers. The 
- newspapers cater to a negligible section of 
the community who are only literate and if 
the purpose of publication is to bring to the 
notice of the persons affected by the notifi- 
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cations, then that would be best served by 
adopting the method of publication by which 
a large section of the village community can. 
be reached. That is why it appears that it 
has been made obligatory on the State Gov- 
ernment to find out for itself the best man- 
ner of publication possible and that is also: 
why the provisions of Rule 3 have been: 
made requiring the State Government to have 
the copies of the notification affixed on the 
notice boards in the office of the authorities 
specified under Rule 3, which are many a 
time visited by the agriculturists. Beat of 
drums is a known method of publication and 
that has always been found to carry the mat- 
ters to be publicised to the villagers positive- 
ly. The failure, therefore, of the State Gov- 
ernment or of the Director to publish the 
notification in the newspapers named by the 
petitioners cannot vitiate the notifications in 
any way. ‘The petitioners are even silent 
with regard to the extent of the circulation 
of the newspapers referred to by them and 
there is nothing known about the extent of 
the circulation of those newspapers: in the 
return filed on behalf of the contesting 
respondents it has been positively alleged that 
the notifications have been published not only 
by beat of drums but by pasting them on 
the notice boards of the Marketing Com- 
mittees and Chavdis in the villages in the 
area of their operation. It is also said that 
the pamphlets were printed and were supplied 
to the Gram Panchayats concerned for the 
purpose of wide publicity. We have already 
pointed owt above that the petitioners are 
not in a position to make any positive state- 
ment with regard to the nature of the publi- 
city given to the notification in question. It 
is not their case that the notifications were 
not published at all, or that in some villages 
the notifications were not notified by beat of 
drums or by other methods referred to by the 
contesting respondents in their affidavit, It 
is not, therefore, possible to entertain the 
challenge on behalf of the petitioners that 
the notifications are vitiated. on the ground 
that they have not been properly published. 


12. The last contention which was 
sought to be raised was that the election pro- 
gramme framed by the Collector was not 
published in the manner laid down by R. 43: 
(2. Rule 43 (2) provides that the Collector 
Shall, not less than 45 days before the date 
fixed for the poll, publish in Marathi’ the 
dates so appointed by means of a notice im 
a newspaper circulating in the market area 
and paste copies of such notice on the notice 
board of the Market Committee and in vil- 
lage chavdis and other conspicuous places in 
the villages included in the market area. In 
our view, this contention has now become 
purely academic. The Collector had fixed 
the dafe of polling as May 5, 1971, by his 
memorandum dated March 17, 1971. The 
election programme which was fixed by the 
Collector has now become ineffective since 
the elections were stayed by this Court vide 
order dated 29-4-1971. The Collector will now 
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"have to go through the procedure all over 
again of making out a fresh programme of 
election and it is not necessary to go into 
the contention whether the election pro- 
grame originally notified is vitiated by any 
non-compliance with the provisions of 
‘Rule 43 (2) of the Rules, as alleged. 


13. In the view which we have taken, 
the petition stands dismissed. It will now 
"be open to the Collector to hold elections 
after making out a fresh programme of elec- 
‘tions. The petitioners shall pay the costs of 
‘the respondents 2 to 5 in one set. They shall 
-also pay the costs of the respondent No. 1. 


Petition dismissed. 
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Dattatraya  Kaluram Jadhav, Petitioner 
w. Narayandas Badridas Rathi and another, 
“Respondents. $ 

Special Civil Appln. No. 1064 of 1969, 
*DJ- 24-7-1973, against order passed by A. G. 
'Sabway, Resident Deputy Collector. with Rent 
Control Appellate Powers, Amravati, D/- 17-9- 
1969. 

Index Note:— (A) C. P. and Berar 
“Letting of Houses and Rent Control Order 
-(1949), S. 13 (3) (i) — Word 'sub-leÜ — is 
mere induction of a licensee sufficient fo con- 
-stitute sub-letting? Yes. 


Brief Note:— (A) The word ‘sub-let’ is 
.of wider amplitude and takes in the letting 
«even to licensees or their occupation at the 
instance of the tenant either for some con- 
-sideration like rent or premium and if such 
induction is without the written permission of 
‘the landlord, the requirements of sub- 
-clause (3) (iii) will be fully answered. 

(Para 10) 

Index Note :— (B) Constitution of india, 
Art. 227 — Scope of supervisory jurisdiction 
— To what extent reappraisal of evidence is 
«permissible? 

Brief  Note:— (B) The jurisdiction 
under Article 227 is only supervisory but in 
"its process it is also implicit to find out whe- 
ther the authority whose order is under chal- 
lenge has taken into account all the evidence 
that was led by the parties to reach a con- 
-clusion upon which rights of parties depend. 
Jf basic evidence is not considered by the 
authority it will be an error apparent and 
‘High Court can find out which order should 
"be maintained. (Para 13) 


J. N. Chandurkar, for Petitioner; R. N. 
‘Deshpande, for Respondent No. 1. 

ORDER :— The petitioner is the landlord 
-of the premises, being house No. 9/857, locat- 
‘ed in Pratap Chouk Amravati. He pur- 
chased the same for valuable consideration on 
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January 27, 1967 from the original landlady 
The res- 
pondent No. 1 Narayandas was inducted as a 
tenant prior to the date of purchase and the 
present petitioner moved an application 
against him under the provisions of C. P. and 
Berar Letting of Houses and Rent Control 
Order, 1949 (hereafter called the Order), seek- 
ing permission to  dertermine the 
Narayandas under Clauses 13 (3) (i), (ii) and 
(iii) of the Order. To this application he - 
also added respondent No. 2 Ratanlal Agar- 
wal alleging that he was inducted by the 
tenant without any written permission from 
the landlord. 


2. It does appear that both these res- 
pondents were properly served. Only res- 
pondent No. 1 Narayandas chose to file writ- 
ten statement. Respondent No. 2 i.e. Ratan- 
lal did not file any statement before the Rent 
Control authority and it is patent from the 
records of that case that he even did not 
enter the witness-box. He was neither eX- 
amined by Narayandas. 

3. Now the case which falls for con- 
sideration in this petition is that the Rent 
Controller had found upon evidence that this 
Ratanlal was inducted by Narayandas and 
the requirements of clause 13 (3) (iii) of the 
Order have been fully satisfied. That finding 
is recorded after taking into account the 
plea of Narayandas and the earlier conduct 
of the landlady in which she had complained 
against the. said non-applicant under Exh. 
N. A. 6, that Ratanlal was a sub-tenant in- 
ducted on a monthly rent of Rs. 40/- The 
submission that was made to the Controller 
was that there was an endorsement which 
cancelled the notice so given and, therefore, 
the landlady must be presumed to have given 
consent to the sub-tenancy. The Rent Con- 
troller found, as there was no written con- 
sent, the requirements of item (iii) of Cl. 13 
(3) were fully satisfied. Then the matter 
went up in appeal and the appellate Court ' 
took the view in the last paragraph of his 
order that on the reverse of a rent receipt 
there was an endorsement to the effect that 
tbe earlier notice given by the pleader was 
cancelled and from this fact, the learned 
appellate Court observed: 


M vedio Though this cancellation of the 
notice cannot be taken to mean that pre- 
vious landlord had permitted the sub-tenancy, 
it certainly means that respondent No. 2 is 
not exactly a sub-tenant of the appellant." 
After drawing such an inference from the 
endrosement it is further observed that “There 
is no evidence on record to show that the 
appellant accepted the rent from the sub- 
tenant for the use of the premises." Further 
fact that Ratanlal was. occupying the suit 
premises before the purchase was treated as 
relevant and a conclusion is drawn that the 
state of affairs of the evidence was discre- 
pant to arrive at a definite finding that res- 
pondent No. 2 was a sub-tenant of the ap- 
pellant and that he was receiving the rent 
from him. There is some such observation 
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also that may mean that the landlord was 
estopped from saying that Ratanlal was a sub- 
tenant, and that is how the appellate autho- 
tity allowed the appeal as far as the plea 
PRAE item (iii) of Clause 13 (3) was concern- 
ed. 


Dattatraya v. 


4. Now, in this Court, therefore, the 
learned counsel for the petitioner pointed out 
that this is all against evidence. The material 
facts which were brought on record have not 
at all been considered by the appellate autho- 
rity He drew my attention to the photo- 
graph which was admitted by the defendant 
being that of the premises, which clearly 
shows that the premises given on rent carry 
a big board in the name of Ratanlal Narayan- 
das Agarwal, Oil Merchant,  Pratap-Chouk, 
.Amravati. It is fully occupied by that busi- 
ness, is clear if a look one takes to what is 
exhibited by the photograph. In the evidence 
Narayandas has come out with a case that 
Ratanlal Narayandas was his friend, that he 
does not take any rent from him and that 
he is using the premises since about three 
years. He further 
using the very same premises. In the cross- 
examination of this witness, it has been 
brought out that he was dealing in business 
of silver and gold, but it appears, he further 
admitted, that he has no establishment for 
the same purpose since about 4 or 5 years. 
Now, he further says, he. is merely dealing 
in agency business. Exhibit A-1 he admits, 
to be the photograph of the premises, in 
which Ratanlal is seen sitting. He admits 
that the board which is exhibited there is 
of Ratanlal. 
has a shop which deals in oil. 


5. As already indicated, Ratanlal him- 
self has not filed any written statement nor 
has denied the fact of his occupation. The 
evidence, i.e. the photograph, and the admis- 
sions given by Narayandas itself are enough 
'to find that the premises are in occupation 
of Ratanlal. That much can be firmly found. 

6. The terms of clause 13 (3) (iii) 
require the proof for the satisfaction of the 
Controller that “the tenant has without the 
written permission of the landlord sublet the 
entire house or any portion thereof:” 


7. Now the landlord can for the 
purpose of satisfying the Controller point out 
who is in actual occupation of either the 
entire house or the portion thereof, from 
which certain reasonable inferences, which 
aré permissible in law, can be drawn. 


8. It is argued on behalf of the res- 
pondent in this petition that landlord can- 
not succeed unless he shows that there is 
subletting as such, im that there is a transfer 
within the meaning of Section 105 of the 
Transfer of Property Act and he must esta- 
blish the contract of sub-tenancy between the 
tenant and the actual occupier. A mere in- 
duction of a licensee is not enough, for the 
word is “sub-let”. The learned counsel argues 
that unless actual sub-tenancy is established 


stated that he is also: 


He further admits that Ratanlal : 
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beyond pale of any doubt, the protection 
Biven to the tenant cannot be relaxed and 
the landlord cannot be permitted to deter- 
mine the lease. He further submits that 
there is a marked distinction between the 
words of item (v) and item (iii) of sub- 
clause (3) and that distinction should bear 
importance while interpreting and applying 
the terms of item (ii) He further submit- 
ted that as far as the jurisdiction under Arti- 
cle 227 of the Constitution of India is con- 
cerned, at least this is a case where a Court 
of fact did not accept evidence as enough 
Or sufficient to establish the ground under 
item (iiij) and it is not open to this Court to 
interfere with a finding of fact which is 
based on some evidence. 


9. All these submissions require some 
close consideration. The word ‘tenant’ has 
been defined by the order and it means ‘any 
person by whom or on whose account rent 
is payable for a house and includes a sub- 
tenant and a person continuing in possession 
after the term of his tenancy his expired.” 
It must be at the outset pointed out there- 
fore, that the word ‘tenant’? has not been 
equated with the word ‘lessee’. It is of much 
wider import. A person on whose account 
a rent may be payable is made a tenant and 
it further appears that that term has been 
made to include a person who continues in 
possession even after the term of tenancy 
has expired and takes in a sub-tenant. The 
definition of the term ‘landlord’ is similarly 
wide and is inclusive one. In these definitions 
the main ingredients appear to be the persor 
occupying at rent the premises belonging to 
others. It cannot be said therefore that a 
licensee who is inducted in the house and’ 
who also continued to pay the rent is neces- 
sarily excluded from the definition of the 
term ‘tenant.’ The only requirement for the 
purpose of that definition appears to be that 
there must be a liability to pay the rent. 
It is well-settled that mere fact that rent 
is paid or charged is not decisive to create 
a lease as such; there must be further proof 
of transfer of interest in property. It is, 
therefore, designedly clear that the word ‘ten- 
ant’ has been used in wider import and may, 
in a given case, take in a licensee who is 
liable to pay rent or premium for use and 
occupation. That term also includes a sub- 
tenant and that is too indicative of legislative 
policy. This wider import of the term 
‘tenant’ has to be read along with the open- 
ing words of clause 2 of the Order where 
it is provided that ‘unless there is anything 
repugnant in the subject or context, this. 
term will have the meaning indicated by that 
term. 

10. Now for the purpose of Cl. 13 (1), 
the word ‘tenant’ clearly indicates a lessee, 
for it postulates a landlord determining the 
lease. It further follows that the protection 


^ afforded by Ci. 13 (3) is available to a proper 


lessee as such and not to any occupant or 
licensee. But when we come to the ground 
upon which the satisfaction of the Rent Con- 
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troller depends in item (iii) the word is not 
that a tenant has created a 'sub-tenant', but 
the state of affairs contemplated is that the 
tenant has without the written permission of 
the landlord 'sub-let' the entire house or any 
portion thereof. The word 'sub-let itself 
has not been defined by the Order and must 
be understood in its own ordinary meaning. 
The word ‘let? means, among other things, 
to allow, permit, suffer, to grant to a tenant 


or hirer (See Chambers Twentieth Century 
Dictionary page 755, Edn. 1972). It is thus 
indicative that a lessee may grant the pre- 
mises to a hirer who may not be a tenant 
but still be within the mischief of sub- 
clause (3) (iii). A tenant who enjoys the 
property under lease alone is sought to be 
protected and a construction which would 
prohibit inducting persons upon the permises 
appears to be necessary to give effect to 
the very purpose underlying the provision; 
otherwise, the landlord who is prohibited 
from determining the lease will have no re- 
medy against such a tenant who lets in licen- 
sees and recovers moneys from them. It is 


well-known that prior to the enactment of 


this Order, the landlord could determine the 
lease of such a monthly tenant by resorting 
to quit notice. Nothing more was required, 
Therefore, while construing the grounds 
enumerated in the Order, a construction which 
will suppress the mischief and further the 
temedy should alone be adhered to. Look- 
ing to the context, therefore, I am inclined 
to hold that the word 'sub-let' is of wider 
amplitude and takes in the letting even to 
licensees or their occupation at the instance 
of the tenant either for some consideration 
like rent or premium and if such induction 
is without the written permission of the 
landlord, the requirements of sub-clause (3) 
(Gi) will be fully answered. 

11. As indicated above, in this case, 
there is absolutely no manner of doubt that 
Ratanlal has been properly inducted and is in 
occupation of the premises at least over a 
period of three years before the application 
was filed in 1967. The tenant was not con- 
cerned with his business. In fact, he admits 
that Ratanlal was carrying the business in oil 
and he runs his own shop in the leased pre- 
mises. The only ground that was put forth 
by the tenant was that he was his friend. 
Firstly, such a story cannot be accepted on 
the face of it, for Ratanlal himself was avail- 
able and was not examined. On what terms 
Ratanlal was inducted was a matter exclu- 
sively within the knowledge of this Narayan- 
das and Ratanlal The submission that 
Narayandas's oath is enough or should be 
accepted under such circumstances cannot for 
a moment be entertained, for Ratanlal has 
not denied by filing any written statement the 
allegation of the landlord that he was in- 
ducted as a sub-tenant. Jt was clearly, 
therefore, for Narayandas to establish by 
putting all the material before the authorities 
under what circumstances  Ratanlal was 
inducted, 
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12.. This is not a case, as the learned 
counsel argued, where the finding is based. 
on appreciation of evidence. In fact, a look. 
at para 7 of the appellate order shows that 
he has not taken into account all the evi- 
dence that was available. It was the duty 
of that authority before disturbing the find- 
ing of fact to consider the fact that Ratanlal. 
had not come out with any case whatsoever 
and has not controverted the allegations made: 
against him by the landlord. Further the: 
story pleaded by the tenant Narayandas in. 
his written statement was not of occupation 
by a friend but merely permissive user on 
behalf of Narayandas himself. The written 
statement stated : 


"The N. A. No. 1 is using the premises 
for his own use. He has also allowed tke 
N. A. No. 2 to use the premises on his be- 
half. The N. A. No. 2 is using the premises. 
as such for the last several years. The pre- . 
vious owner had full knowledge about this 
and he has acquiesced in this." 

So the plea was that non-applicant No. 2, 
i.e. Ratanlal, was using the premises on be- 
half of Narayandas or for his purposes. 
When Narayandas took oath—and to his evi- 
dence I have made a brief reference—it be-- 
came clear that Narayandas was not con- 
cerned at all with the business of Ratanlal 
who was dealing independently in his own 
shop. 'Thus this business showed that as far 
as Narayandas was concerned his oath could! 
not be relied upon. There was further evi- 
dence which was accepted by the Rent Con- 
troller that the previous landlady had issued 
a notice to this Narayandas, Exh. N. A. 6. 
In that notice she has stated that Ratanlal 
was the tenant paying Rs. 40/- per month 
to Narayandas. That was in 1966. To meet 
that, this Narayandas came out with a re- 
ceipt Exh. A-7 which appears to have been 
signed by some Deorao for Dhapubai and 
at the back of it, there is an endorsement of 
14-8-1966 upon which reliance is placed to 
the effect that the notice given through lawyer 
Should be treated as cancelled. Now con- 
sidering this documentary evidence, the Rent 
Controller had found that it was patently 
clear that Ratanlal was inducted by Narayan- 
das and this endorsement did not help the 
tenant to establish the plea that the sub- 
tenancy was with the written, consent. This 
finding has been merely brushed aside by the 
learned appellate Court while considering the 
case and observing that there was nothing to 
show that Narayandas was receiving the rent 
from which the conclusion was drawn that 
requirements of sub-clause (3) (iii) were not 
satisfied. That was really placing a negative 
burden on the landlord. Narayandas had 
admitted that he was not keeping any account 
and tried to assert that he was not receiving 
the rent. Now the only person who could 
have thrown light on the relationship of 
Ratanlal and Narayandas was nori-applicant 
No. 2 who had not filed any written state- 
ment nor denied the allegations of the land- 
lord.. It was for Narayandas to examine 
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Ratanlal who appears fo be carrying busi-- 


‘ness and to prove that fie» was not paying ., 


-any rent to Narayandas. - These basic factors 
"have been completely disregarded by the ap- 
pellate authority. There was no independent 
sevidence either to show that Narayandas and 
Ratanlal were friends, except a bare state- 
«nent. There was neither any proof sub- 
mitted by Narayandas to show why at all 
‘Ratanlal needed the premises as a friend and 
~why at all he was carrying the business in 
‘the premises let out to Narayandas who had 
.admittedly stopped his original business for 
‘the last 5 or 6 years. Under such circum- 
:Stances, it was not proper for the appellate 
-authority to disturb the finding which was 
based on evidence and inferences drawn from 
“the records of the case. 


13. The Order, therefore, of the ap- 
pellate authority thus contains a basically 
wrong approach and is patently erroneous 
upon the facts and circumstances available 
on record. As I have said above, the learn- 
ed counsel complains that I am transgressing 
the limits of Art. 227 of the Constitution, in 
that I am appreciating the evidence myself. 
The jurisdiction under Art. 227 is no doubt 
supervisory, but in its process it is also 
implicit to find out whether the authority 
whose order is under challenge has taken 


into account all the evidence that was led ' 


by the parties to reach a conclusion upon 
which rights of parties depend. If basic 
evidence is not taken into account and is 
completely ignored or overlooked, it will be 
an error apparent on the face of record. 
Thus the appellate order in the present peti- 
tion contains that error and it is perfectly 
permissible for this Court to find out which 
order should be maintained. 


' 14. Jf the entire evidence is taken 
into account, an adverse inference against 
such a tenant ought to have been drawn and 
the case of the landlord accepted, for the 
tenant had admitted that Ratanlal was in- 
-ducted for the last so many years and was 
‘carrying on his business there. The only 
inference that could have been reasonably 
‘drawn from the facts was that the premises 
must have been let out by Narayandas to 
Ratanlal and that requirements of  sub- 
-clause (3) (iii) were fully satisfied.  - 


15. In tbe result, the present petition 
is allowed. The order made by the Resident 
Deputy Collector, Amravati is set aside and 
the order of the Rent Controller is restored. 
"The landlord is given permission under Cl. 13 
3) (Gi) to enable him to give quit notice 
to the tenant. The petition thus succeeds 
.and is allowed with costs. 


Petition allowed. 
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Special Civil Appln. No. 415 of 1969, 
D/- 25-6-1973, against order of N. R. Raoot, ' 
Member, Maharashtra Revenue "Tribunal, 
Nagpur, Dj- 20-12-1968. 

Index Nofe: — (A) Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Act (89 of 1958), Section 49-A (1) Proviso — 
Term “such application for possession” in 
Proviso — Construction. ; 

Brief Note: (A) The Proviso governs 
the entire sub-section (1) and is not limited 
to clause (iii) of that sub-section. Thus the 
term "such application for possession" should 
be construed to take in all applications those 
are capable of being filed by the landlords 
against the tenants because of the provisions 
of Sections 19, 38, 39 or 39A of the Act. 
Once this construction is applied the terms 
of proviso lay down that the tenant would 
be deemed to be the full owner upon the final 
termination of those proceedings provided 
he is entitled to retain the possession of any 
tenanied land. Case law discussed. 

(Para 23) 

Held, in the circumstances of the case 
that the widow had taken proceedings under 
Section 38 (b) for termination of tenancy and 
those ended on April 9, 1963. There was 
no termination of tenancy and hence the 
tenant was entitled to possession of land. In 
fact, by that order it was held that the 
widow had no right of termination of ten- 
ancy for bona fide personal cultivation, The 
case, therefore, would be clearly governed 
by the proviso to sub-section (1) of Section 
49A. That was not a case which could ans- 
wer sub-section (3) in the main part nor in- 
dicate the conditions of the proviso. 

(Para 35) 

The view that only because the succes- 
sors-in-title of the widow were the landladies 
of the specified categories and notice was 
not given by them the ownership was still 
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held in abeyance under Section 49A, was 
plainly erroneous. (Para 36) 
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S. V. Naik, for Petitioner; S. N. Kher- 


(1963) 2 SCR 56, 
Insurance Co. Ltd., x 


dekar, for Respondents. R. N. Despande, 
for Intervener. 
ORDER:— A question of some impor- 


tance is raised by this petition upon the facts 
which are not in dispute. 


2. The petitioner is a tenant of, field 
Survey No. 12/1, having an area of 11.29 
acres situate at Mouza Leha-Khurd, a vil- 
lage in Buldhana District. One Parvatibai 
was the original Land-holder. She died on 
April 25, 1964. Respondents are the succes- 
sors-in-title of Parvatibai and it is not in dis- 
pute that they are widows. 

3. Under the provisions of Section 
49-A of the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act, 1958 
(hereinafter referred to as the Act), proceed- 


ings were initiated before the Agricultural - 


Lands Tribunal for statutory conferment of 
ownership in favour of the tenants. By an 
order passed on September 30, 1966, that 
Tribunal held that as the successors-in-title of 
Parvatibai were both widows and thus being 
the landladies under disability, the owner- 
ship of the field could not be transferred in 
favour of the petitioner. An appeal was taken 
to the Deputy Collector, Land Reforms, 
Amravati and that authority by its order of 
September 28, 1967, pronounced that land- 
lady’s disability continued and thus eclipsed 
the right of the tenant. A revision was taken 
to the Maharashtra Revenue Tribunal and by 
an order of December 20, 1968 that Tribunal 
upheld that view. Tenant has therefore 
moved this petition. 

QA Deceased Parvatibai during her 
lifetime had initiated proceedings, after giv- 
ing notice under Section 38 (1) of the Act, 
for termination of tenancy and resumption 
of land for bona fide personal cultivation. 
Those proceedings terminated ultimately by 
an order rejecting her claim. The Maharash- 
tra Revenue Tribunal in Revenue Revision 
Application No. 364/Tenancy/1961 by its 
order passed on April 9, 1963, found Parva- 
tibai not entitled to relief under Section 38 
of the Act. Thus it cannot be doubted that 
the original landlady who was herself a 
widow had proceeded to take steps for deter- 
mining the lease of the petitioner with a 
view to resume land for personal cultivation 
and failed in that attempt. 


1974 Bom./13 VIII G—20 


l Namdeo v. Kesharbai (Masodkar J.) 


[Prs. 1-7] «= Bom. 193 


5. There had been learned arguments 
on both sides upon, these facts and applica- 


"tion of true law enacted by the provisions of 


Section 49-A with particular reference to 
‘sub-section (3) and its proviso. a 

6. It is contended for the petitioner 
that the case of a tenant, like him, is clearly 
covered by the provisions of sub-section (3) 
of Section 49-A. That provision is a part 
of the legislative scheme to statutorily trans- 
fer ownership to the tenants, whether they be 
the tenants from able-bodied persons or from 
disabled persons. The learned Counsel has 
relied on the decision of this Court reported 
in Jankibai v. Ranu, 1971 Mah LJ 344 and 
also the Supreme Court (F. B. of Bombay 
H. C.?) judgment reported in Madhav v. 
Mah. Revenue Tribunal, 1970 Mah LJ 991 — 
(AIR 1971 Bom 106) (FB) He argues that 
here was a case clearly covered by the pro- 
viso. Proceedings had been initiated by de- 
ceased Parvatibai by having resort to Sec- 


tion 38 (2) and upon the termination of those 


proceedings under proviso, petitioner would 
become full owner of the property. At any 
rate, the learned Counsel further submits that 
sub-section (3) of Section 49-A would be 
attracted, for the successors-in-title like the 
respondents had not given a notice of termi- 
nation of tenancy in accordance with sub-sec- 
tion (2) or sub-sec. (3) of Section 39-A nor 
they could take such process. Therefore, 
at any rate, after the period indicated by 
sub-section (3) of Section 39-A, the peti- 
tioner would become the full owner of the 
land. Therefore according to the learned 
counsel either on 9th April, 1963, when the 
earlier proceedings terminated the owner- 
ship vests under the proviso to sub-section 
(3) of Section 49-A or after the period of one 
year from the death of Parvaubai, ie, on 
25-4-1964, the petitioner becomes the full 
owner of the property. There is also a 
third alternative submission. It is said that 
under sub-section (1) of Section 49-A all the 
tenants on land are conferred with the statu- 
tory ownership if they are on the land and 
are cultivating the same as such on April 1, 
1963. That sub-section does not make any 
distinction between the able-bodied or dis- 
abled landlords. Therefore, after the date 
indicated by sub-section (1), there could be 
no relationship of landlord and tenant. Some 
assistance is sought from the provisions of 
Section 49-B which relates to transfer of pos- 
session and ownership of lands to dispossess- 
ed tenants and also the submission is forti- 
fied by making reference to sub-section (5) 
of Section 49-A. The learned Counsel sub- 
mits that taking the entire scheme of Sec- 
tion 49-A together, it is plain that the vesting 
1s not postponed at all. It is definitely indi- 
cated by the periods prescribed either in sub- 
section (1) or sub-section (2) or, at any rate, 
by the terminus indicated by sub-section (3) 
of that section. 


7. As against this, the learned Coun- 
sel appearing. for the respondents contends 
that Section 49-A cannot be read in the 
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manner in which the petitioner seeks to read. 
He submits that sub-section (1) only applies 
to the landlords who are not disabled land- 
lords. According to the learned Counsel, 
therefore, the date April 1, 1963, has got no 
relevance if there is a disabled landlord hold- 
ing the land in which a tenant has an inte- 
rest. Several sections of the Act were pressed 
in aid to point out that the provisions of the 
Act make a marked distinction between able 
and disabled landlords; that certain specific 
rights are conferred on the disabled landlords 
and even though the Legislature conferred a 
statutory right upon the tenants from time 
to time as indicated by the scheme of other 
sections like right of the tenant to purchase 
land given by Section 41, right of having 
compulsory transfer given by Section 46, 
tight of resumption by the landlords contem- 
plated by Section 38 or 39; everywhere there 
is anxiety apparent to protect the interest of 
disabled landlords wherein a specified type 
of persons are classed, like minor, widow or 
any other persons mentioned in sub-section 
(2) of Section 38 or sub-section (2) of Sec- 
tion 41. Therefore, wherever the question 
relates to the land of a landlord who is 
either a minor, a widow or a person of phy- 
sical or mental disability, it cannot be con- 
ceived that Legislature would take away the 
protection earlier afforded by enacting a pro- 
vision like Section 49-A and declaring that 
all tights of such landlords shall all cease 
as and from April 1, 1963. In other words 
it is submitted that though sub-section (1) 
begins by non obstante clause, that clause has 
restrictive meaning and cannot take away 
by its sweep the earlier provisions which 
afforded ample protection to the disabled 
landlords. A fervent appeal is further made 
to follow the anxiety of the Legislature and 
the policy underlying the various legislative 
Schemes in moulding the rights of landlords 
and tenants. I was also taken through the 
history of the legislative amendments, parti- 
cularly of Section 49-A. 

8. The learned Counsel for the res- 
pondents further urged that, at any rate, the 
words in sub-section (3) of Section 49-A and 
its proviso are to be understood in the con- 
text of the rights and remedies provided by 
the earlier parts of the Act. Sub-section (3), 
according to the learned Counsel, should be 
fully applied and if that is so applied, even 
successors-in-title being the persons of dis- 
abled categories, should be allowed to have 
the benefit of the earlier protection conferred 
by the statute and the termini indicated by 
sub-section (3) should not be interpreted to 
mean that their rights are extinguished auto- 
matically by the end of the period prescrib- 
ed by sub-section (3) of Section 39-A. As 
to the proviso of that sub-section, it is con- 
tended that unless there is in law the termi- 
nation of tenancy and new relationship is 
brought about by an order, that proviso is 
not attracted. The learned Counsel submits 
that the judgment of this Court in Jankibai's 
case 1971 Mah LJ 344 requires reconsidera- 
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tion and that there was marked divergence 
In a view taken by another judgment of this 
Court in a case reported in Sevvabibi v. 
Shaikh Ebrahim, reported in (1970) 18 
Tenancy LR 146 (Bom) = (Special Civil Ap- 
plication No. 2797 of 1968, dated 5-2-1969), 
which was under the provisions of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948. Some argument was also advanced on 
the basis of unreported judgment in Special 
Civil Application No. 512 of 1964 decided on 
September 29, 1965 (Namdeo v. Krishna- 
bai) by this Court, where the question of 
a right of purchase of a tenant of a widow 
whose husband died on December 17, 
1959, was considered and a contention 
that the word “widow” in Section 41 
takes in only a person, who was the 
widow before the Tenancy Act came into 
force, was negatived. 


9. I may mention that the learn- 
ed counsel for the petitioner has also re- 
lied on my earlier judgment rendered in 
Special Civil Application No. 481 of 1969 
decided on December 15, 1972 = (report- 
ed in AIR 1973 Bom 274) (Anandrao v. 
Mahadeo) That was a case of a landlord 
to whom Section 38 was not at all applic- 
able, because of sub-section (7) of that 
section. Though, therefore, the landlord 
was a minor getting the right by trans- 
fer under a partition effected atter Ist 
Augusz, 1953, he had no right of resümp- 
tion of the land under Section 38 of the 
Act. It was found that only the land- 
holders who were capable of initiaüng 
proceedings under Section 38 or Section 
39-A could claim benefit and seek exten- 
Sion of time under sub-section (3) of Sec- 
tion 49-A. 


19. Before I refer to other parts 
of the submission, it will be useful to 
consider what is decided by this Court in 
1971 Mah LJ 344, There the question 
arose about the right of the tenants of 
a widow who had exercised her right of 
resumption of land for personal cultiva- 
tion under Section 38 (1) and had suc- 
cessfully terminated the tenancy by ob- 
taining possession of 10.27 acres of land 
while the tenant continued to retain 5.04 
acres of land after termination of his 
tenancy, With respect to the land so re- 
tained by the tenant, proceedings under 
Section 49-A for transfer of ownership 
were initiated. The submission was that 
in spite of the provisions of Section 49-A 
(3) and because of the disability of the 
landlady, the ownership did not pass to 
the tenant. After considering the provi- 
sions of Sections 41, 46 and 49-A in its 
entirety, it was held that under the pro- 
visions of Section 49-A the ownership of 
land held by tenant which is not trans- 
ferred to the tenant under Section 46 or 
which is not purchased by him under 
Section 50, would stand transferred to 
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and vest in the tenant from April 1, 1963. 
It was observed that clauses (i), (ii) and 
(iii) of Section 49-A (1) refer.to the con- 
ditions which are to be satisfied before a 
tenant can claim that the land cultivated 
by him personally stands transferred to 
him. It was further found that all these 
three clauses indicated that before the 
tenant can claim the right of statutory 
ownership under Section 49-A with effect 
from April 1, 1963, it has to be ascertain- 
ed whether the landlord has exercised 
his right under Section 38 (1) or 39 or 
39-A and whether he has terminated the 
tenancy on any of the grounds specified 
in Section 19 and if so, whether he has 
or has not applied to the Tahsildar on or 
before March 31, 1963 for possession. In 
other words, if on or before March 31, 
1963, the landlord had not taken any 
steps to terminate the tenancy of his 
“tenant and to obtain possession from the 
tenant either under Section 38 (1) or 
Section 39 or Section 39-A (2) or Section 
19, the land is available for being trans- 
ferred to the tenant. After considering 
the provisions of Section 38 (1) and (2), 
it was found that if a person under dis- 
ability had once proceeded under Section 
38 (1) by giving a notice there is no occa- 
sion for invoking the provisions of Sec- 
tion 38 (2). In that case, it was found 
therefore that the right having been 
exercised under Section 38 (1) and upon 
the final termination of those proceedings 
the tenant becarne the full owner of the 
lands which he retained. 


11. Plainly, therefore, Jankibai's 
case, 1971 Mah LJ 344 was under the 
proviso to sub-section (3) of Section 49-A. 
There was a proper determination of the 
tenancy in accordance with the provisions 
of Section 38 and the tenant after such 
termination of tenancy retained posses- 
Sion of certain land of which he became 
the full owner because of the proviso. 


12. The petitioners submission 
upon the proviso has been noted by me 
in the earlier part of this judgment. It is 
contended that mere giving of a notice 
and making an application are the only 
two conditions and once there is a termi- 
nation of these proceedings ipso facto the 
tenant becomes the owner of whatever 
remains with him. 

13. The learned counsel for the 
petitioner submitted that once the notice 
is given and proceedings initiated, then 
whatever may be the result of the pro- 
ceedings, it must be found that there- 
after, ie. after the decision of the pro- 
ceedings, what is retained by the tenant 
is because of those proceedings. In other 
words, he says that the termination does 
take effect by giving a notice and by fil- 
ing an applieation. Once there is an ad- 
judication on merits about the claim of 
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landlord or landlady, then even though 
the application may not be granted, the 
tenant will be holding the property after 
such decision and that the proviso would 
be therefore attracted. That is how Janki- 
bai’s case, 1971 Mah LJ 344 is pressed in 
service. 


14. All ‘these submissions will 
have to be understood against the object 
and purpose of the provision of Section 
49-A and also its true content. The pro- 
visions of Section 49-A are the part of 
Chapter III and were so introduced by an 
Amending Act, ie. Maharashtra Act II of 
1962. By that Act certain ` other provi- 
sions were also added, one being Section 
39-A of the Act, The objects and reasons 
for making the amendments are stated in 
the following terms: 


"While implementing the provisions 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act, 1958, the Government found that io 
clarify the position, or to remove lacunae 
or to improve the measure it was neces- 
sary to make certain amendments and 


additional provisions in the Act. It was 
also felt that small landlords needed 
some relief in the matter of resumption 
of land for personal cultivation. The Act 
is designed to achieve these objects." 

(Underlining is mine). 

By Section 9 of the Amending Act, Sec- 
tion 49-A was added and the purpose was 
Stated to be to transfer the ownership of 
land held by a tenant being a land which 
is not transferred to the tenant under 
Section 46 or which is not purchased by 
him under Section 41 or Section 50 of 
the principal Act. 

The provisions of Section 49-A may 
now be extracted: 

"49-A, (1) Notwithstanding anything 
contained in Section 41 or 46 or any cus- 
tom, usage decree, contract or grant to 
the contrary but subject to the provisions 
of this section, on and from the 1st day 
of April 1963 the ownership of all land 
held by a tenant being land which is not 
iransferred to the tenant under Section 
46 or which is not purchased by him 
under Section 41 or 50 shall stand trans- 
ferred to and vest in, such tenant who 
shall, from the date aforesaid, be deem- 
ed to be the full owner of such land if 
un land is cultivated by him personally, 
an 

(i) the landlord has not given notice 
of the termination of tenancy in accord- 
ance with the provisions of sub-section 
(1) of Section 38 or Section 39 or sub-sec- 
tion (2) of Section 39-A: or 
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_ (ii) the landlord has given such 
notice but has not made an application 
thereafter under Section 36 for” posses- 
‘Sion as required by those sections; or 

Gii) the landlord being a landlord 
not belonging to any of the categories 
specified in sub-section (2) of Section 38 
has not terminated the tenancy on any 
of the grounds specified in Section 19; or 
has so terminated the tenancy but has 
not applied to the Tahsildar on or before 
the 31st day of March, 1963 under Sec- 
tion 36 for possession of the land: 


Provided that, where the landlord 
has made such application for possession, 
then the tenant shall, on the date on 
which the application is finally decided, 
be deemed to be the full owner of the 
land which he is entitled to retain in pos- 


session after such decision. 
* * k 


(3) Where the landlord, belonging to 
any of the categories specified in sub- 
section (2) of Section 38, has not given 
notice of termination of tenancy in ac- 
cordance with the said sub-section (2) or 
sub-section (3) of Section 39-A or has 
given such notice but has not made an 
application thereafter under Section 36 
for possession, such tenant shall be deem- 
ed to be the full owner of land held by 
him on the exviry of the period speci- 
fied in sub-section (3) of Section 39-A: 

Provided that, where the tenancy is 
terminated and application for possession 
is made in accordance with the provisions 
of sub-section (2) of Section 38 or sub- 
section (3) of Section 39-A, the tenant 
shall, on the date on which such applica- 














tion is finally decided, be deemed to be 


the full owner of the land which he is 
entitled to retain in possession after such 
decision. 

(4) The ownership of land shall stand 
transferred to the tenant under sub-sec- 
tion (1) subject to the following condi- 
tions, that is to say:— 


(a) if the tenant does not hold and 
cultivate personally any land as tenure- 
holder, the transfer of ownership of land 
to him shall be limited to the extent of 
three family holdings; and 

(b) if the tenant holds and cultivates 
personally any land as tenure-holder the 
transfer of ownership of land shall be 
limited to such areas as will be sufficient 
to make up with the area of land held 
by him as tenure-holder to the extent of 
three family holdings. 

(5) The land the ownership of which 
is not transferred under sub-section (1), 
shall be deemed to have been surrender- 


ed to the landlord, and thereupon the 
provisions of sub-sections (1) and (2) of 
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Section 21 and Chapter VII shali apply 
in relation to such land, as if the iand 
was surrendered by tne tenant under 
Section 20. 
* x * * 

(emphasis provided) 

15-16. Now these provisions are in 
several parts and to understand iis et- 
cacy and fuil scope eacn part will nave 
to be considered in its own perspective. 
It will be useful, therefore, to look into 
the language and its content and further 
the ccntext in which it is made opera- 
tive, Sub-section (1) usés a aetinite ter- 
minolcgy and also indicates the condruons 
upon which certain rignts are created 
and simultaneously certain rights are ex- 
tinguished, The prime etiort should 
therefore be to examine all these opera- 
tive portions of the section. 

(i) Land not being land 
under Section 41, 50 or 46. 


M. The subject of sub-section (1) 
of section 49-A is the land which ac- 
cording to ıt 1s not transferred under the 
provis:ons of Section 41, 46 or 50 of the 
Act, ln other words, it is primary that 
there must be a land which answers des- 
cription, pre-postuiate being it is all 
tenanted land. Because these sections are 
referred and mentioned in the body of 
sub-section (1), for determining its scope 
one must go back to the scheme of those 
sections. Chapter III of which Section 
49-A is one of the sections takes in all 
these sections. By Section 41 a right in 
favour of a tenant was created to pur- 
chase land, It provided for an immediate 
right subject to the exceptions contained 
in zhe body of the section itself. If the 
conditions laid down by Section 41 were 
available, as soon as it came on the sta- 
tute bcok, a tenant was entitled to pur- 
chase the land, provided further that he 
cultivated the same personally. Sub- 


transferred 


: sectior (2) of Section 41 deferred entitle- 


ment in case of tenancies held from spe- 
cified landlords, they being a minor, a 
widow and a person subject to any phy- 
sical or menial disability. There could be 
no right to purchase therefore to a ten- 
ant of such specified landlords till the 
period indicated by sub-section (2) of 
Section 41, subject further to the proviso 
menticned in that sub-section. So this 
was the type of land which could not be 
purchased or transferred in favour of a 
tenant under Section 41. It is clear that 
thougk there was a right in favour of a 
tenant under sub-section (1) of Sec. 41, 
he may not exercise that right and the 
land may not be transferred ultimately 
relying on that statutory right, Section 
46 accelerated what was intended by 
sub-secion (1) of Section 41. As from 
first day of April 1961 all lands held by 
tenants which they could have purchased 
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under sub-section (1) of Section.41  be- 
cause of their entitlement, or sub-section 
(2) of Section 41, subject to the period 
indicated in that sub-section, was to be- 
come the proverty of the tenant upon a 
statutory transfer of ownership. The en- 
titlement referred to in sub-section (1) of 
Section 46 as on 1-4-1961 could very well 
be even in case of a minor, a widow, or 
a person subject to any physical or men- 
tal disability, provided by that date the 
period of two years expired, as indicated 
by clauses (i), (iii) and (iv) of sub-section 
(2) of Section 41. So all this land was the 
subject of sub-section (1) of Section 46. 
In case of the tenants who were of speci- 
fied categories a proviso to sub-section 
(1) of Section 46 applied and deferred 
the date of transfer. Under its second 
proviso the date was deferred to the final 
decision of the proceedings under Sec- 
tions 19, 20, 21, 35 or 38 of all those 
tenants who were entitled to statutory 
ownership. Thus all land which was 
available for a tenant to purchase under 
Section 41 on 1-4-1961 became the pro- 
perty of the tenant because of this 
scheme, Section 50 contemplated the 
same result as on 1-4-1961 with respect 
to the lands where the tenancy was re- 
Stored under the provisions of Secs. 7, 
10, 21, 52 or 128-A (Section 51 and the 
qualifying clause added later on by the 
amendment) It may be mentioned that 
by Amending Act No. II of 1962, the 
specified date of 1-4-1961 was changed to 
the date contemplated by sub-section (1) 
of Section 49-A. Section 50 along with 
Section 41, therefore, contemplated a 
right in favour of the tenant to purchase 
the land which was to be worked out 
under the provisions of Sections 41 to 44 
of the Act. The scheme of Section 46, 
however, was not merely a right to pur- 
chase but it was an enlarged and accele- 
rated right, in that the ownership itself 
was transferred, That had only two 
qualifieations one being the pendency of 
ihe proceedings deferring the date of 
iransfer and other being the case of ten- 
ants of the specifled categories. Except- 
ing these all lands which the tenants 
were entitled to purchase passed on to 
them under Section 46 of the Act. It was 
evident in the scheme that the events 
mentioned in provisos to sub-section (1) 
of Section 46 could very well reach even 
before the second date was introduced by 
Section 49-A (1) being April 1, 1963 and 
land eventually stood transferred to the 
tenant. 
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18. Therefore, if lands were either 
purchased and stood transferred under 
section 41 or section 50 or stood trans- 
ferred because of section 46 those were 
expressly omitted from the purview and 
scheme evinced by section 49-A. In res- 
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pect of all other land which was still 
with the tenant, an improved measure 
was introduced by enacting Section 49-A 
by the Amending Act II of 1962. The 
relevant date for determining the land 
which is the subject-matter of transfer 
to the tenant was statutorily indicated 
being Ist day of April 1963. 


(ii) Further conditions indicated by 
sub-section (1) of Section 49-A: 


19. Having found what is the sub- 
ject-matter which is being transferred, a 
look must be had to the other conditions 
which are the part of sub-section (1), 
those conditions being clearly laid down 
in the positive and negative terms. 
Firstly, the land must be in personal cul- 
tivation of the tenant on ist April 1963 
and, secondly, the requirements of claus- 
es (i) (ii) and (iii) should be satisfied, in 
that the landlord had not given notice of 
termination of tenancy either ‘having re- 
sort to sub-section (1) of Section 38 or 
Section 39 or sub-section (2) of Section 
39-A; or the landlord had given such 
notice but had not resorted to an appli- 
cation for possession under Section 36; 
or the landlord other than the one speci- 
fied in sub-section (2) of Section 38 had 
not terminated the tenancy under Sec- 
tion 19; or having terminated the ten- 
ancy had not applied on or before 31st 
March, 1963 under Section 36. If these 
conditions are satisfied on 1-4-1963 the 
tenant would become the owner of the 
land held by him. These are the primary 
conditions to have the statutory effect of 
conferring ownership upon the tenant. 


29. These conditions cumulatively 
indicate a policy that wherever the ten- 
ant is cultivating the land personally and 
the landlord has not resorted to his rights 
either under the provisions of Section 
38, 39 or 39-A, or landlords of unspeci- 
fied categories have not resorted to ter- 
mination of tenancy under Section 19 on 
1-4-1963, the tenant would become' the 
owner of the land. The purpose of Sec- 
tion 38, 39 or 39-A can no more be in 
doubt or dispute. It enabled the land- 
lords of the categories mentioned therein 
to resume the land for bona fide per- 
sonal cultivation. It provided further the 
procedure and remedy for working out 
these rights. Conditions were imposed 
upon satisfaction of which such a right 
could be exercised or was available. If 
by 1-4-1963 the landlord had not taken 
any such steps and the tenant was culti- 
vating the land personally, sub-section (1) 
statutorily effected transfer of owner- 
ship right in favour of the tenant, the 
land being not transferred under the ear- 
lier provisions of Sections 41, 46 and 50 
of the Act. 
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(iii) Proviso to sub-section (1) of 
Section 49-A : 

21. Much of the argument is 
founded on the interpretations of the se- 
veral words that are obtained in sub- 
section (1) and the function of the pro- 
viso to be found at the foot of that sub- 
section. The task of interpretation is 
sometimes likened to the knife of a sur- 
geon seeking to reach the core and heart 
of enquiry. In the thickets of words and 
phrases used by the legislator, an inter- 
preter has sometimes to tread the zig- 
zag path to find out what is fondly called 
“the intention of the legislature”. While 
doing so the plain structure of the sta- 
tuze has always to be kept in mind, leav- 
ing aside the dangers of dale and vale. 
Of course in these matters when the 
drafting itself had resort to several well- 
known legislative devices providing its 
contours, all considerations-must find its 
place in the interpretation ultimately 
reaching an uniform, balanced and cohe- 
sive meaning. In this effort the plain 
meaning and effect of the words that are 
available in a statute cannot be ignored 
nor cut down on the elusive grounds that 
such construction would lead to conse- 
quences of hardship or that are not in 
accord with the notions of propriety or 
justice that may be entertained in a given 
case by the Court. With these principles 
in mind let me turn to the present pro- 
visa. 

22. The function of the proviso is 
to limit the main part of the section and 
carve out that which but for the proviso 
would have been within the operative 
part of the section (See State of Rajas- 
than v. Leela, AIR 1965 SC 1296) where 
the main provision is clear, proviso can- 
not be interpreted to cut down its effect. 
It is only where the operative part is not 
clear, the proviso can properly be looked 
into to ascertain the meaning and scope 
of the operative provisions of the section. 
(See Hindustan Ideal Insurance Co. Ltd. 
y. Life Insurance Corpn. of India, AIR 
1963 SC 1083). 

23. Now the present proviso tQ 
sub-section (1) is no doubt worded in a 
manner which may create some  confu- 
sion. It is introduced after laying down 
conditions noted above which takein the 
processes of Sections 38, 39 or 39-A, Sec- 
tion 36 and, as far as unspecified land- 
lords are concerned, provisions of Sec- 
tion 19. By itself condition No. (iii) does 
not take in a landlord of the specified 
kind within the meaning of sub-section 
(2) of Section 38 who has proceeded to 
give notice under Section 19 or taken 
proceedings for termination of tenancy. 
The proviso uses the phrase "where the 
landlord has made such application for 
possession". (emphasis provided), Now 
the words "such application” may be re- 
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ferabie to the contingencies contemplated 
by conditions (i), (ii) and (iii) above and 
thus exclude an application or a proceed- 
ing under Section 19 or 36 initiated by a . 
landlord specified in sub-section (2) of 
Section 38, though they may be pending 
on 1-4-1963. The words “such applica- 
tion” in this proviso can have limited as 
well wider connotations. If confined to 
the preceding clause alone it may only 
mean that entire proviso governs condi- 
tion No. (iii) in this sub-section. That 
would lead to complex and absurd results 
for there would be no provision which 
will indicate pendency of proceedings 
under other Sections like 38, 39, 39-A or 
36 of the Act, “Such application” should 
therefore mean and indicate all proceed- 
ings capable of being taken by any land- 
lord against his tenant for resuming the 
land. That not only appears to be the 
content of that term but in the context 
that is the only reasonable way to under- 
stand its use by legislature. Viewed thus 
the present proviso governs the entire 
sub-section (1) and wherever a landlord’s 
application for possession is pending on 
1-4-63 the proviso would qualify the 
right of the tenant with reference to that 
date. In the scheme of the present Act, 
application for possession can be filed by 
a landlord either upon termination of 
tenancy upon the grounds available in 
Section 19 or he could resort to resump- 
tion of land indicated by other provisions 
of Chapter III. Therefore, it appears clear 
that "such application for possession” 
should be construed to take in all appli- 
cations those are capable of being filed 
by the landlords against the tenants be- 
cause of the provisions of Sections 19, 38, 
39 or 39-A of the Act, Once this construc- 
tion is applied the terms of proviso lay 
down that the tenant would be deemed 
to be the full owner upon the final termi- 
nation of those proceedings provided he 
is entitled to retain the possession of any 
tenanted land. 


24. The terms of this proviso ap- 
pear to have been considered by the 
Supreme Court in Waman v. Umabai, 
1970 Mah LJ 211, where in the body of 
that judgment it is observed: 

I bee The proviso to Section 49-A (1) 
clearly enacis that where the landlord 
has made such application for possession, 
the tenant shall, on the date on which 
the application is finally decided, be 
deemed to be the full owner of the land 
which he is entitled to retain in posses- 
sion after such decision. It is clear that 
if a proceeding under Section 36 has 
been commenced on any of the grounds 
mentioned in Section 38, 39 or 39-A (2) 
for termination of tenancy under Section 
19 before March 31, 1963, the right of 
tenant does not arise until the proceed- 
ing is determined in favour of the ten- 
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ant. The clearest implication of clauses 
(i), (ii) and (iii) of Section 49-A (1) is 
that if such an application is pending the 
right of the tenant does not arise and 
that is further clarified by the proviso. If 
_the right of the tenant to hold the land 
is negatived in a proceeding which is 
pending, evidently he cannot acquire title 
to the land.” 


It may be mentioned that the facts of the 
case of 1970 Mah LJ 211 (SC) (supra) 
which are found in'the opening  para- 
Braph of the judgment of the Supreme 
Court clearly show that it was a case of 
a landlord specified in Section 38 (2) of 
the Act and while considering the right 
of such landlord these observations have 
been made. The argument, therefore, 
that only because clause (iii) mentions a 
particular type of landlord, the words 
“such application” in the proviso should 
be held to have restricted meaning can- 
not be accepted. The aforesaid observa- 
tions from the Supreme Court decision 
appear to be conclusive on the matter as 
to the scope of the proviso and limited 
postponement of the right of ownership 
under the operative part of sub-section 
_(1) because of the pendency of the pro- 
ceedings. 


(iv) Non obstante clause in S, 49-A: 


25. Some argument was advanced 
on the interpretation of the non obstante 
clause with which sub-section (1) opens 
and that may be briefly considered, It is 
well settled that such device is resorted 
to by the legislature in the same statute 
when one section of an Act is enacted to 
take away what other had conferred or 
intends to create new rights not earlier 
conceived. The observations by Das J. in 
Raj Krushna Bose v. Binod Kanungo, 
1954 SCR 913 = (AIR 1954 SC 202), 
which aptly sums its purpose may be 
usefully recalled : 


"It is usual, when one section of an 

Act takes away what another confers, to 
use a non obstante clause and say that 
"notwithstanding anything contained in 
section so and so, this or that will hap- 
pen", otherwise, if both sections are 
clear, there is a head-on clash. It is the 
duty of courts to avoid that and, when- 
ever it is possible to do so, to construe 
provisions which appear to conflict so 
that they harmonise.” 
In Rai Brij Raj Krishna v. S, K. Shaw & 
Bros., 1951 SCR 145 = (AIR 1951 SC 115), 
the Supreme Court was considering the 
provisions of Section 11 (1) of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1947, which opened with a non 
obstante clause. While considering its 
scope the Court abserved: 

"Section 11 begins with the words 
“notwithstanding anything contafned in 
any agreement or law to the: contrary." 
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and hence any aitempt to import the pro- 
visions relating to the law of transfer of 
property for the interpretation of the 
section would seem to be out of place. 
Section 11 is a self-contained section, and 
it is wholly unnecessary to go outside the 
Act for determining whether a tenant is 
liable to be evicted or not, and under 
what conditions he can be evicted." 


In Waman Shrinivas Kini v. Ratilal 
Bhagwandas & Co, 1959 SCR 217 = 
(AIR 1959 SC 689), the non obstante 
clause in Section 15 of the Bombay Hotel 
and Lodging House Rates Control Act, 
1947, which read as "Notwithstanding 
anything contained in any law" was held 
to exclude the contracts also, as the con- 
tracts would fall under the provisions of 
the law. The Supreme Court observed, 
“The non obstante clause has to be read 
in conjunction with the rest of the sec- 
tion", and distinguished the same with the 
non obstante clause available in Section 
13 (1) (a) of the very same Act. Even in 
1970 Mah LJ 211 (SC) quoted supra, the 
Supreme Court observed that Section 
49-A (1) expressly operates notwithstand- 
ing anything contained in Section 41 or 
Section 46 or any other custom, usage, 
decree, contract or grant and that it clear- 
ly implies that as long as the proceeding 
pending on April 1, 1961, is not disposed: 
of the landlord may commence til April 
1, 1963, but not thereafter, a proceeding 
for termination of tenancy, relying upon 
a ground on which the tenancy may be 
terminated under the Act. 


26. Thus keeping in view these 
Observations and the principles that must 
govern the interpretation of the non ob- 
stante clause in this case, it is clear that 
the operation of the provisions of Sec- 
tions 41 and 46 is completely taken away 
by that clause; so also the operation of 
the custom, usage, decree, contract, or 
grant to the contrary is removed, sub- 
ject, however, to the other provisions 
available in Section 49-A itself. The non 
obstante clause thus being clear, must be 
given its full operation and no reliance 
can be placed on the rights available 
either under Section 41 or Section 46 and 
a contention that those rights are still 
saved cannot be entertained. It must be, 
therefore, logically concluded that while 
enacting Section 49-A, Legislature de- 
parted from its earlier policy of merely 
conferring a right to purchase and fur- 
ther conferring rights in ownership only 
if the tenant was entitled to purchase 
land of his landlord. If this interpretation 
could still be possible, as indicated br 
Das J., there would be head-on clash be-- 
tween the scheme of Sections 41 and 46 
on the one hand and Section 49-A. on the 
other. To harmonise, therefore, it must 
be held that because of the non obstanto 
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clause, the Legislature intended to ex- 
clude the operation of the provision 
clearly mentioned in the non obstante 
clause itself and to : confer rights of 
ownership upon the tenants, provided 
thev satisfied the conditions mentioned by 
all of the operative parts of the section, 

(v) Landlord and tenant: 

27. The words “landlord” and 
“tenant” occurring in Section 49-A (1) 
cannot be restricted to merely indicating 
only the able-bodied landlords or able- 
bodied tenants. No such qualification is 
possible. It is clear that sub-section (1) 
uses both these terms in its known con- 
notation and takes in all landlords and 
tenants on the land for which provision 
is being made. Moreover there is internal 
evidence available in the very operative 
portion of sub-section (1), if considered 
along with clause (iii) thereof. Wherever 
any qualification or distinction was con- 
ceived, the Legislature itself came for- 
ward to indicate it, No doubt some force- 
ful arguments were based on this clause 
(iii) itself, But logically nothing flows 
from the exceptions made in that clause. 
In fact in the present provision the ear- 
lier scheme of Sections 41 and 46 has 
been expressly and uniformly appears to 
have been altered. A look at Section 41 
or Section 46 would indicate that in the 
scheme of those sections specified land- 
lords were differently treated [Section 
41 (2)] and so also specified tenants (first 
proviso to sub-section (1) of Section 46). 
Instead, in the present scheme of Section 
49-A, the operation of both those sec- 
tions, ie. 41 and 46. is excluded, That 
being the eminent position, wherever in 
sub-section (1) the word “landlord” is 
used, unless the other parts of this sec- 
tion indicate any change in the meaning, 
jt must be held to include all landlords, 
and the word "tenant" to include all 
tenants. The argument that the landlords 
specified in Section 38 (2) are excluded 
and their tenants do not become the 
owners under sub-section (1) does not 
flow from the language of sub-section (1) 
itself. 


fvi) Subject to the provisions of this 
section : 

28. Having ascertained the land, 
the conditions. the scope of the proviso, 
the sweep of the non obstante clause and 
the content of the terms "landlord" and 
"tenant", it may now be proper to under- 
stand the meaning of the clause "subject 
to the provisions of this section". It is 
usual legislative device to first introduce 
a general category of rights and then 
qualify those rights by certain contin- 
gent rights so as to give it a shape and 
form. Now sub-section (1), which is the 
main operative section in the scheme of 
Section 49-A, itself says that it will ope- 
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rate "subject to the provisions of this 
section". That will primarily take in the 
conditions upon which the operation of 
sub-section (1) can alone is conceived. 
Further it will also take in the other sub- 
sections and conditions indicated thereby. 
These sub-sections may either add or 
clarify this operative main scheme or 
postpene its application. If looked from 
this angle, the other sub-seciions create 
certain other qualifying conditions to 
make the operative object effective at 
some future dates dependent upon cer- 
tain kasic requirements of facts, events, 
and as well circumstances. Legislative 
instances of such “subjecting” provisions 
are indicated by sub-sections (2), (3) of 
Section 49-A and even by Section 49-B 
of'the Act. All these need not be consi- 
dered in details here except the one that 
is relevant and that is sub-section (3) of 
Section 49-A. 

(vii) Sub-section (3) in its operative 

part:- 


29. This provision is one of the 
“subjecting” provisions which indepen- 
dently defers the ownership of a tenant 
to the period indicated by sub-section (3) 
of Section 39-A. This period is fixed with 
reference to the earlier provisions of Sec- 
tion 38 and the landlords mentioned are 
those contemplated by sub-section (2) of 
that section. A look at Section 38 would 
indicate that the right to terrninate the 
tenancy of a tenant for bona fide personal 
cultivation was conferred on aH landlords 
by sub-section (1). They could do so by 
giving a notice on or before 15th day of 
Februery 1961 and making an application 
before 31st day of March 1961. This right 
is available to all landlords without any 
distinction. Sub-section (2) specifies cer- 
tain landlords and makes a provision that 
if those landlords had not taken steps 
within the period specified by sub-section 
(1), they were enabled to do so within 
the period indicated by sub-clause (A) 
or sub-clause (B) of that section, the 
right still being under sub-section (1). 
Sub-section (3) of Section 38 enumerates 
the conditions upon which the landlord 
could get the land for personal cultiva- 
tion. 


30. | The scheme of that section is 
clearly in two parts. That is also the 
scheme of Section 39-A which was intro- 
duced by Amending (Maharashtra) Act 
No. II of 1962. Firstly, the right is given 
which is a qualified and contingent right 
and the mode.of exercise of that right is 
indicated. It is only when the landlord 
following the modality, satisfies the con- 
ditions those are enumerated in Section 
88 (3), he can get the land for bona fide 
personal cultivation. There, is no termi- 
nation as such only because the notice is 
given or an application is made. The 
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issuance of notice or filing of an applica- 
tion or proceedings, are merely matters 
of procedure and unless the land is need- 
ed for bona fide personal cultivation and 
further the conditions imposed by dif- 
ferent sub-sections are satisfied, there 
. cannot be any determination of tenancy 
under the provisions of Section 38. An 
effective order ean be made if at all the 
conditions enumerated in  sub-sections 
(1), (3), (4) and (7) of Section 38 are satis- 
fied, Then would follow the  readjust- 
ment of rights as indicated by sub-sec- 
tion (5) or sub-section (6) of Section 38 
with respect to remainder land left with 
the tenant. After successful termination 
of tenancy if the tenant retains land, 
then there are no further proceedings 
with respect to thet land on the ground 
for bona fide personal cultivation. There 
is thus one right, and that has to be ex- 
ercised in the manner indicated by sub- 
sections.(1), (2), (3) and (4) of Section 38. 
Sub-section (6) of Section 38 prescribes 
apportionment of the lease money with 
respect to the land retained by the ten- 
ant. Thus, upon successful termination of 
tenancy for bona fide personal cultivation 
by the landlord, it is envisaged that cer- 
tain land may be retained by the tenant 
and upon that land sub-sections (5) and 
(6) operate as if in respect of that land 
a new tenancy has come into being. 


31. Thus Section 38 postulates the 
right and the remedy of the landlord on 
: the one hand and further creation of a 
new relationship of landlord and tenant 
with respect to the land that may upon 
such termination be left with the tenant 

as such land will not be available for 
further resumption on the ground of per- 
sonal cultivation. It follows from this 
that in the adjudication under Section 38 
the landlord rnay be found to have no 
right at all that is contemplated by that 
provision. That can also be the result 
under the provisions of Section 39-A of 
the Act. It is only in those defined cases 
in which landlord can have right to re- 
sume land for bona fide personal culti- 
.vation the terms of sub-section (3) can 
at all come into cperation. I have found 
earlier that the operative part of the 
scheme of Section 49-A is sub-section (1) 
itself and that it evinces a definite policy 
to put an end to the relationship of land- 
lord and tenant from the second tillers' 
day and to make all the tenants on the 
land to be the land-holders as from.that 
day. While construing sub-section (3) 
which qualifies all these events it could 
always be seen whether the landlord 
had a right to terminate tenancy under 
Section 38 (2) or Section 39-A (3) If 
such specified landlords who possessed all 
these rights and vet had not taken any 
steps either by giving a notice of termi- 
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nation of tenancy or by filing an appli- 
cation or proceedings under Section 36 
for possession upon giving such notice, ths 
qualification indicated by  sub-section (3) 
of Section 49-A will have to be given 
effect to. But where a landlord does tak? 
a step under those provisions which re- 
sults either in holding that he had no 
such right at all or which results in tər- 
mination of tenancy and the tenant re- 
tains certain land because of such termi- 
nation, different consequences are indi- 
cated. In ease if the landlord is found not 
to be entitled to have the right under 
Section 38 or Section 39-A, the matter 
must clearly be governed at the end of 
the proceedings by the proviso to sub- 
section (1) of Section 49-A and the ten- 
ant deemed to be the full owner of the 
land which he became entitled to retain . 
in possession after such decision. In other 
words, though the landlord may be of the 
specified category, he may still not be 
able to terminate the tenancy  eithor 
under Section 38 or Section 39-A because 
he may not fulfil the conditions of those 
sections. Upon the failure of the proceed- 
ings by such landlord, the proviso to 
sub-section (1) of Section 49-A should 
become operative, That appears to be the 
scheme both reading sub-section (3) and 
sub-section (1) of Section 49-A of the Act 
together. In the case, however, as I said 
earlier, where the landlord of a specified 
category has not either given the notice 
for resuming land for personal cultiva- 
tion or after giving such notice has not 
filed any proceedings, there appears to be 
a policy indicated by the main part of 
sub-section (3) to defer the date of 
ownership to the expiry of the period 
specified in sub-section (3) of Section 
49-A. Having indicated the entire con- 
spectus of the main part of this sub- 
section, one may look to the proviso 
which really aids such a construction. 


(viii) Proviso to sub-section (3): 


32. I have already indicated what 
are the attending principles thai govern 
the interpretation of the proviso  intrc- 
duced by legislature. In sub-section (3) 
itself the present proviso has both a 
qualifying and clarifying function, The 
main part of sub-section (3) deals with 
the landlords of specified categories who 
have not taken the remedies indicated by 
Section 38 or Section 39-A. The proviso 
deals with a landlord who has taken such 
a remedy. Now this proviso also calls for 
some interpretation to reach to its core. 
In the above paragraphs I have indicated 
the scheme of Section 38 which is also 
the scheme of Section 39-A. At the end 
of the proceedings under Section 38, it is 
possible to envisage the stage where the 
tenancy is terminated and the tenant re- 
tains certain land after such successful 
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termination, That land is not further 
available for resumption on the ground 
of bona fide personal need of cultivation. 
A new lease money is also apportioned. 
Thus, there is a new relationship with 
respect to that land between the  land- 
lord and the tenant. As the proviso is 
worded, it is clear that it operates upon 
the tenancy created after successful ter- 
mination of the earlier tenancy in an ap- 
p-ication for possession proceedings 
taken under sub-section (2) of Section 38 
or sub-section (3) of Section 39-A. If the 
tenancy is terminated and tenant does 
not retain any land, there is no question 
of the operation of this proviso. It is only 
when the tenancy is terminated and on 
the date on which the application for 
possession is finally decided, the tenant 
is still found because of the scheme of 
Section 38 itself entitled to retain the 
possession of certain land, upon such land 
alone the proviso is intended to operate. 
In my view, the words "where the ten- 
ancy is terminated" are of great signific- 
ance and indicate in no uncertain terms 
a fact accomplished and relationship dis- 
rupted. Mere giving of a notice and/or 
making of an application is not equiva- 
lent to the termination of tenancy; nor 
that is the plain scheme. It is only the 
order which follows all the adjudication 
in such a proceedings and determines the 
rights of the parties that can effectively 
put an end to the tenancy either under 
Section 38 or Section 39-A. Therefore, 
while reading the proviso in all its parts 
a full meaning will have to be given to 
the words “the tenancy is terminated” 
and also to the words “the land which 
he (tenant) is entitled to retain in posses- 
sion after such decision”. Both these con- 
tingencies must effectively occur so that 
the proviso may have its operation and 
application. Where merely the application 
is decided against the landlord and the 
tenancy is not terminated, it does not 
appear to be the intention to make the 
proviso operative. 


33. The word "entitled" used by 
the legislature really takes the lid off the 
content of the proviso. Has it reference 
to the entitlement because an application 
is decided? Or has it been used to find 
out the entitlement after the tenancy is 
terminated? That word  aecording to 
Webster's Dictionary (Second Edition) 
means "to give a title to; to give a name 
or appellation to; to qualify (a person) 
to do something; to give a claim to: to 
give a right to" (Underlining preferred). 
Applying these meanings, the word takes 
in a title or right of the tenant. If merely 
the application is rejected because the 
landlord has no right for any reason, or 
the proceedings terminate for any other 





Namdeo v. Kesharbai (Masodkar J.) 


A. I. R. 


cause, it cannot be said that the entitle- 
ment of the tenant is “where the tenancy 
was terminated", His entitlement remains 
under the tenancy which was not termi- 
nated and under his original lease or 
demise. So a distinction which is obvious 
in the terms of the proviso and which is 
apparent should be given its full effect. 
It is only when the tenancy has been 
properly terminated and the tenant is 
found to be entitled to retain possession 
of some land after such termination, the 
proviso is attracted. This sequence and 
result is heightened as is indicated by 
the word "retain", No doubt, that word 


is a word of wide amplitude and may 
mean to hold or keep in possession, to 
withhold, restrain, keep back; but that 
word has to be considered along with the 
phrase used by the Legislature being 
“entitled to retain". If a tenant retains 
the possesion of the land under the lease, 
he is not entitled to retain where the 
tenancy is terminated. The contingencies 
are quite different for the purpose of 
finding out entitlement to retain the pos- 
session of the land, Thus viewed, the 
proviso to sub-section (3) operates upon 
effective. termination of tenancy and the 
decision of Jankibai's case, 1971 Mah LJ 
344 (cited supra) which I may say with 
respects, reaches the same result. 


(ix) Other sub-sections: 


34. The scheme of the other sub- 
sections of Section 49-A, ie. sub-sections 
(5) and (6), need not be considered in 
detail in the present controversy. if the 
matter can be answered with reference 
to the proviso to sub-section (1) of Sec- 
tion 49-A and not by aid of vroviso that 
is enacted in the body of sub-section (3). 


35. After interpreting thus the 
provisions of Section 49-A as far as rele- 
vant to the present purpose, I may now 
turn to the present case, Here was a 
widow who had taken proceedings pur- 
porting to give notice under Section 38 
(1) and also preferring an application for 
termination of tenancy. Those proceed- 
ings ended on April 9, 1963. There was 
no right left thereafter in the successors- 
in-title of the original widow  Parvatibai 
to give any further notice or to initiate 
proceedings under S.38 (2). In the earlier 
proceedings taken by deceased Parvatibai, 
there had not been any termination of ten- 
ancy now as aresult of such termi- 
nation the tenant was found to be entitl- 
ed to retain possession of the land. In 
fact, by that order it was held that Par- 
vatibai had no right of termination of 
tenancy for bona fide personal cultiva- 
tion. The case, therefore, will be clearly 
governed by the proviso to sub-section 
(1) of Section 49-A. This is not a case 
which ean answer sub-section (3) in the 


1974 


main part nor indicate the conditions of 
the proviso. 


36. 
rashtra Revenue Tribunal therefore, that 
only because the  successor-in-title of 
Parvatibai were the landladies of the 
specified categories and notice was not 
given by them the ownership is still held 
in abeyance under Section 49-A, is plain- 
ly erroneous. On the correct reading of 
the terms of Section 49-A, as indicated 
above, such a construction cannot be up- 
held, for that would defeat the very firm 
policy indicated by the Legislature by 
the operative parts of Section 49-A. It is 
thus clear that under the scheme of Sec- 
tion 49-A (1), proviso, the petitioner was 
entitled to say that he had become owner 
upon the final termination of the pro- 
ceedings initiated by Parvatibai on April 
9, 1963. 


31. It may be mentioned that the 
judgment relied on by the learned coun- 
sel delivered in Special Civil Application 
No, 2797 of 1968 decided on February 5, 
1969, Savabibi v. Shaikh Ebrahim of this 
Court (reported in (1970) 18 Tenancy LR 
146 (Bom)) was not dealing with ‘any 
scheme of the natüre of Section 49-A and 
cannot with advantage be pressed in aid 
to resolve the present controversy. Simi- 
lar is the position with respect to another 
decision relied on by the learned coun- 
sel Mr. Kherdekar, delivered in Special 
Civil Application No. 892 of 1962 decided 
on 19-6-1963 (Nagaribai v. Gahininath, 
1964 Mah LJ (Note) No. 57). As indicated 
earlier by me, in fact the law laid down 
by the Supreme Court in Umabai’s case, 
1970 Mah LJ 211 (supra) really should 
have the present result and no argument 
of the present kind is possible after that 
decision, as it was also a case of specified 
landlord contemplated by Section 38 (2) 
of the Act. : 


38. Clearly, therefore, the present 
petitioner was entitled to claim the right 
to statutory ownership which arose on 
April 9, 1963. 


39. Thus the petition succeeds and 
is allowed. The orders made by the lower 
authorities are hereby set aside. The 
Agricultural Lands Tribunal, Malkapur, 
is now directed to determine the other 
matters on the footing that the present 
petitioner becomes the owner under sub- 
section (1) of Section 49-A of the Act, on 
April 9, 1963. 


40. Though the petition thus suc- 
ceeds, there would be no order as to costs. 


Petition allowed. 
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Shriniwas Dwarkadas Agarwal and 
another, Petitioners v. Sundarbai and 
others, Respondents. 

Special Civil Appin. No. 959 of 1968, 
D/- 5-2-1973, from order passed by N, R. 
Raoot, Member, Maharashtra Revenue 
Tribunal, Nagpur, D/- 18-4-1968. 


Index Note:— (A) Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), S. 41 — Purchase 
of land by tenant — All trees standing 
in the land do not automatically pass to 


him. (X-Ref:— Ss. 46, 49-A, 25, 26). 
(X-Ref:— T. P. Act (1882), S. 8). 
Brief Note;— (A) Whether on the 


tiller’s day or upon statutory purchase 
when the property in land is conveyed in 
favour of a tenant, the property in all 
trees standing in that land also passes 
automatically to him? No. 


Ss. 41, 46 and 49-A of the Ten- 
ancy Act make it clear that a tenant be- 
comes the full owner of only that pro- 
perty which he held under a lease and 
nothing more. The general principle that 
whatever is affixed to the soil passes to 
the person who takes the soil or the pro- 
vision of S, 8 of the T. P. Act do not 
apply to compulsory transfers effected 
under the provisions of the Tenancy Act. 
And therefore, only those trees wil auto- 
matically pass to a tenant which are 
treated as the part of his lease by virtue 
of Ss, 25 and 26. He will have to pay 
Separate price for the trees not covered 
under the lease. Case law discussed. 

(Paras 42, 44, 45, 47, 48, 49, 50, 51) 
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ORDER :— An interesting but impor- 
tent question relating to the statutory 
ownership that the tenant is entitled to 
possess under the vrovisions of the Bom- 
bay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 (hereinafter 
called the Tenancy Act of 1958) and his 
right to get upon such transfer all the 
trees in a holding, has been raised in this 
petition. 


Shriniwas 


2. Certain facts may be noticed. 
The respondents 1 to 7 appear to be the 
lessees of Survey No. 204, area 12.38 
acres, a field assessed to Rs. 30/- and 
situate at village Thugaon-Purna of dis- 
trict Amravati, One Bhikamchand is the 
predecessor-in-title of these respondents. 
lt appears that on December 21. 1962, he 
made an offer to the land-holders who 
are the petitioners in this case for the 
purchasé of the field under the Tenancy 
Act of 1958 at a statutory price. Mean- 
while the land-holders had taken pro- 
ceedings for resumption of the land under 
that Act on the ground that they needed 
the same for personal cultivation. Those 
proceedings terminated on October 1964. 
Thereafter, on September 20, 1965, an 
application was riade by said Bhikam- 
chand to the Agricultural Lands Tribu- 
nal, Amravati, for the determination of 
the reasonable price of the land as pro- 
vided by the Tenancy Act of 1958. In 
that application it was admitted that 
there were mango trees in the land, and 
he had a statutory right to purchase the 
land leased to him for a statutory price 
to be determined by the Tribunal. 


3. Before the Tribunal the fact of 
lease was not in dispute. However, with 
respect to trees, the land-holder assert- 
ed that there were mango trees as well 
as other trees and two wells in the land. 
It was specifically urged that mango trees 
did not form part of the tenancy nor can 
be covered by the land leased. Evidence 
was recorded as the number of the trees 
standing was in dispute. The Agricultural 
Lands Tribunal came to the conclusion 
that there were 40 mango trees but it 
having taken the view that as it was not 
established as to who had planted them, 
it did not fix any price. By following the 
provisions of the Act, the Tribunal fixed 
the price of the land at Rs. 2521.41. In 
an appeal to the Special Deputy Collec- 
tor it was urged that the mango trees 
did not pass with the land leased nor any 
such right of purchase as to trees can be 
claimed by the tenant and if at all trees 
were to be transferred, the land-holder 
is entitled to its price as admittedly the 
same were not planted by the tenant. 
The fact that the trees were in the pos- 
session of the land-holders and they were 
taking the yield therefrom was restated 
and asserted. The appellate authority 
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declined to interfere and the matter was 
taker in revision before the Maharashtra 
Revenue Tribunal The learned Member 
of the Revenue Tribunal took the view 
that the case of the land-holder was not 
that the trees were excluded from the 
lease. The mere assertion of the land- 
holders that they were in possession of 
the mango trees and were taking the 
yield, according to the learned Member, 
was not sufficient. However, the learned 
Member observed that the trees growing 
on land would also pass under the statu- 
tory purchase and there was no cause to 
settle any price or pay to the land- 
holders. 


4. It is plain that a very techni- 
cal approach was taken by the learned 
Member of the Maharashtra Revenue 
Tribunal upon the pleadings of the par- 
ties. In fact throughout the  petitioners- 
land-holders were contending that the 
trees were not part of the lease and as 
such if at all they were to be transferred 
to the tenant, they must be paid the price 
or campensation. View taken by the Re- 
venue Tribunal upon the case of the 
land-holders on the face of it is errone- 
idee That is sufficient to set aside that 
order. 


5. However, an important contro- 
versy is raised as to whether there is any 
jurisdiction in the Agricultural Lands 
Tribunal constituted under the provisions 
of the Tenancy Act of 1958 to confer 
rights in trees upon the tenant who either 
becomes the statutory owner on the 
tillers’ day or by a compulsive sale 
brought about under the provisions of 
the Act, As a fact the holding which is 
the subject-matter of transfer under the 
Act, includes mango trees of considerable 
value as also 2 wells. Further it was the 
ease of the land-holders that there are 


10 other trees also, They had claimed 
ihat there were 60 mango trees worth 
Rs. 10,000/-, some other trees worth 


Rs. 500/- and the well worth Rs. 5000/-. 


6. These facts were put in issue 
by the Agricultural Lands Tribunal while 
reaching the conclusion that there was 
no definite proof in support of the claim 
of the land-holders and therefore he ac- 
cepted the case of the tenant that there 
were only 49 mango trees spread over the 
entire field, Surely these are not planted 
by the tenant. The Tribunal felt that 
proper evidence has not been led as to 
the age of the trees and no compensation 
was hence awarded. As to the wells he 
came to the conclusion that they are 
worth Rs. 733/-. There is no definite find- 
ing as to the other trees. He did not 
grant anything on account of tbe trees 
and caleulated the price of the land leas- 
ed. At the appellate stage reliance was 
placed on Section 108 of the Transfer of 
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Property Act to find that no price is at 
all payable with respect to such trees as 
the same are the part of land. No evi- 
dence is scanned on that count. The re- 
vision has met the similar treatment. 


7. In this Court, therefore, seve- 
ral questions are raised and considerable 
arguments on both sides have been ad- 
vanced as to the legal effect of the statu- 
tory ownership being transferred in 
favour of a tenant of a holding and pass- 
ing of the property, i.e, the trees standing 
in such holding. 


8. I was taken through the earlier 
enactments both available and applicable 
to the lands in Berar and also the then 
Central Provinces, Similarly, the effect 
of Madhya Pradesh Land Revenue Code 
and thereafter the Maharashtra Land 
Revenue Code was also pressed in aid. 
For the petitioners it is contended that 
under the provisions of the Tenancy Act 
of 1958 what passes or can be transferred 
is the land leased; the trees which are 
the distinct object of property, though 
attached to land, does not at all pass 
‘under any of the provisions. If it can be 
said to pass because of the statute for 
any reason, then it must be held that 
Agricultural Lands Tribunal should in- 
clude all the trees in the land which is 
an item of property of the land-holder 
recognised by law and none can be de- 
prived of the property without the com- 
pensation, just and equivalent. 


Shriniwas v. 


9. On behalf of the tenants it is. 


urged that the law contemplated passing 


of the land and with it everything  at-- 


tached thereto. Trees being the part of 
the land must necessarily pass to the 
tenant upon transfer. It is further urged 
that both in Berar as well as Central 
Provinces and thereafter in Madhya Pra- 
desh, the property and rights in trees 
followed the land, Whoever was the own- 
er of the holding was in law the owner 
of the trees, As io the price, that must 
be regulated by the express provision 
made by the statute. There cannot be any 
difference in applying the principles for 
determining the price only because the 
sale is upon an offer to purchase under 
the statute. 


10. Both the sides took me through 
the several provisions of the Tenancy 
Act of 1958 to substantiate respective 
submissions. 


11. Both in Central Provinces as 
well in Berar, the tree had been a che- 
rished object of fruitful litigation as well 
of legislative measures. Its life at law 
therefore in the past is clustered by well 
recognised tenets found in judicial pro- 
nouncements and statutory interventions. 
With utility therefore I may look back 
io this passage of time and endeavour 
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to encase the various streaks of light that 
leak through the leaves of history. 


12. Trees qua the agricultural 
land and the rights therein have a tale- 
telling legal past in the old area of Berar 
which became part of Madhya Pradesh 
State. In those districts the matter was 
governed by the provisions of Land Re- 
venue Codes as well by customary rights. 
l may begin with advantage with the 
Commentary of Berar Land Revenue 
Code, 1928 written by late Mr, N. P. 
Hirurkar. The learned author has sum- 
marised the position as to the trees and 
rights therein in Chapter VI classifying 
the land into unalienated and its further 
sub-classification of the trees themselves. 
It is noticed that Berar Settlement Rules 
classified trees as fruit trees sub-divided 
into valuable and not valuable, timber 
trees and other trees. The historical data 
properly indicate that trees could be the 
property of one person, while the field 
or the survey number could be owned 
and possessed by another person. It is 
quoted from Jones that the position with 
respect to the rights in trees prior to the 
Berar Settlement Rules of 1865 was that 
the planters of the fruit trees had a right 
of property alienable at pleasure and 
separable from the right in occupancy of 
the land. A custom is noted that owner 
of fruit trees and the occupant of the 
Soil divide their produce equally between 
them. That gave rise to what is known 
as the shade-right recognized in  Berar 
conveying the concept that the trees be- 
longed to the persons who  surrendered 
half of the produce as a rent to the 
holder of the field itself. Berar Settle- 
ment Rules, 1865 tried to evolve unifor- 
mity in respect of rights in trees. Where 
the field had fruit trees and the property 
in trees was of the occupant, no excess 
assessment was there; while where there 
were other trees tban fruit trees the 
principle was different. (See Rules 1, 2 
and 10). State conceded to the holder of 
the land the right in trees free of any 
charge or additional assessment on land 
in lieu of those trees. The rights in dif- 
ferent districts relating to the trees be- 
longing to the State as well as of the,oc- 
cupants need not be considered, but it is 
plain that the property in trees was 
treated as a distinet item and could be 
enjoyed independently of the land as 
Such. The provisions of Berar Code of 
1896 clearly point to that effect. Even 
thereafter in Berar Land Revenue Code, 
1928, Section 45 dealt with the Govern- 
ment trees and forests and declared that 
except in so far as they are vested in 
persons, all trees, shrubs, brushwood and 
other natural products wherever growing 


‘shall vest in the Crown and shall be dis- 


posed of in accordance with rules made 


206 Bom. [Prs. 12-15] 


Shriniwas v. Sündarbai 


(Masodkar J.) A. I. R. 


under that Code, Section 46 of the Code- the trees on the land of his tenant; the 


declared that in unalienated lands, trees 
shrubs, undergrowth and other natural 
products shall be deemed to be part of 
the land on which they are situate. Sec- 
tion 47 spoke about alienated lands, and 
declared that trees, shrubs, undergrowth 
and other natural products shall not vest 
in the Crown unless they were reserved 
tc the Crown at the time the land was 
alienated. Section 48 held persons remov- 
ing the trees vesting in the Crown liable 
to pay the value thereof to the Crown 
and so also provided penalty. These pro- 
visions are indicative that in certain class 
of cases, ie. with respect to unalienated 
land, though trees, shrubs and other 
natural products were not part of the 
land, the statute declared that they shall 
be deemed to be so. In other words, a 
deeming provision was required to be 
introduced. All this shows that “tree” in 
Berar was a separate property  distin- 
guishable from "land" and was capable 
of being enjoyed as such. The vesting de- 
clared with reference to alienated land 
similarly indicates to the same effect. 
There is clear obligation to pay to the 
Crown engrafted under Section 48. The 
land may belong to one but trees were 
subject to other rights and obligations, 
either recognised bv custom or carved 
out by statute. 


13. As to areas forming Central 
Provinces one may briefly consider the 
position under the Central Provinces 
Tenancy Act, 1920, A very lucid and eru- 
dite commentary exists on the "Law of 
Agricultural Tenancy and Village Ser- 
vice Lands" in the Central Provinces, 
by Shri R. M. Hajarnavis. The general 
principles as well as the different rights 
in trees have been considered by the 
learned author under a separate head 
(See pages 369 to 373 of the book). 


14. From the analysis noted by 
the learned author it appears that the 
Tenancy Acts of 1883 and 1898 did not 
have specific provisions defining the 
rights of landlord and tenant in respect 
of trees standing in the holding and the 
matter was referable to the general prin- 
ciples available in general law or to the 
application of the provisions of the Trans- 
fer of Property Act. The landlord, ie. 
the proprietor of the village, was the 
owner of the trees standing on the hold- 
ing in the enjoyment of a tenant. In the 
absence of any special agreement or cus- 
tom governing agricultural leases, how- 
ever, the landlord was entitled to the 
fruits of the trees standing on any land 
covered by the tenancies. Prior to the 
C. P. Tenaney Act, 1920 (Act No. 1 of 
1920), the position was found in Hiria v. 
Mahomed Sirajuddin Khan, ((1908) 4 NLR 
104) that the landlord was the owner of 


tenant was entitled to the natural annual 
produce of such trees—fruit or flower 
and removal of such natural produce did 
not ereroach upon the corpus of the trees 
itself. The landlord had the right to carry 
away. any part of the produce of such 
trees which may be severed from the soil. 
Shamrao v. Sitaram, (AIR 1918 Nag 235) 
decided that in the absence of an express 
agreement, the ownership in trees would 
pass along with the ownership of the 
land. Thus corpus of the tree and its 
yield were treated differently having dif- 
ferent ownerships or rights of enjoyment. 
Though the land was leased, proprietor 
of the lessor carried and retained the 
rights with respect to trees. It appears 
that "tree" was the subject-matter of 
enjoyment of rights independently of 
land and its corpus was differently treat- 
ed, frcm its natural produce, like flower, 
fruit or any other useful product of the 
tree and could be governed by agree- 
ments or contracts, The shade rights, i.e. 
the liability for the injury caused to the 
adjoining land with regard to light, heat 
or damage to the soil, were also the mat- 
ters of adjustment along with the rights 
in trees and its enjoyment, 


15. Section 95 of the C. P. Ten- 
ancy Act, 1920 was concerned with ten- 
ant’s right during the period of his ten- 
ancy with respect to trees. He had the 
same right in all trees in a holding as 
he had in the holding itself. Right to fell 
timber of Babul trees and to clear lands 
of scrub jungle was expressly provided 
in favcur of the tenant. The second pro- 
viso to sub-section (1) of Section 95 made 
it clear that the tenant shall be entitled 
to fell any other trees which hinders the 
cultivation of the holding. Certain juris- 
diction was created to enable the reve- 
nue officers to fix the value of such 
rights. It may be noticed that this provi- 
sion applied to fruit trees but other trees 
yielding valuable income like Mohua 
were still matters of individual contracts. 
It was by an amendment to Section 95 
(C. P. Act No, 11 of 1940) the rights of 
tenant were enlarged and he was declar- 
ed to have the same rights in all the trees 
as he had in the holding. Judicially it was 
noticed that the very term “land” did 
not include by presumption the trees 
standing thereupon (Kisan v. Paikoo, 29 
Nag LR 1 = (AIR 1933 Nag 53). This 
case of course related to Sir land. In 
Gopaldas v. Mst. Malla, ILR (1943) Nag 
298 — (AIR 1943 Nag 200), what came to 
be considered was the right to timber 
and it was ruled that timber of Babul 
tree may be taken away by the tenant 
but not other kind of timber. The tenant 
may clear scrub jungle from the land but 
however he was not entitled to appro- 
priate it or sell its proceeds as of right, 
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16. As to the rights relating to 
propagation and collection of lac and 
pluck and appropriate it, Section 96 of 
C. P. Tenancy Act came to be enacted 
after the decision in (1908) 4 Nag LR 104 
where the Court found that the tenant 
had the same right in palas trees as he 
had on the holding itself and was entitled 
to possess them. But lae not being a fruit 
nor a flower, the landlord was entitled to 
appropriate it. Apart from the land, how- 
ever, after the 31si of October, 1944, no 
landlord could claim any right in palas 
irees. Section 96 was construed to include 
not merely palas but all trees from which 
lac could be gathered, It may be men- 
tioned in passing that contracts of a lease 
for lae cultivation were separately con- 
ceived and held to need even registration 
under the provisions of the Registration 
Act read with the Transfer of Property 
Act whenever such a lease of lac was re- 
duced to writing. In Imam Ali v. Priya- 
wati Devi, ILR (1938) Nag 31 — (AIR 
1937 Nag 289), such a separate lease was 
considered by the Court. 


17. With a view clearly to prohi- 
bit attachment of merely trees and to 
do away with severance of trees from 
the holding, Section 97 of the C. P. Ten- 
ancy Act was specifically enacted. That 
clearly indicated the policy that trees 
standing on agricultural lands could _be 
treated as part and parcel of the holding 
and tenant's right could extend to trees. 
The right of purchase through revenue 
machinery was recognised under Section 
95 (2). The C. P. Tenancy Act understood 
the holding meaning a parcel of land held 
by a tenant of a landlord under one lease 
or one set of conditions. [See S. 2 (4)] In 
Moti Miyan v. Habib Miyan, (AIR 1933 
Nag 149), the Judicial Commissioner’s 
Court considered a question whether 
tenant could retain any right in trees 
while surrendering the holding. It was 
observed with reference to the definition 
of the "holding" that 15 mango trees situ- 
ated in the holding could not by them- 
selves constitute a separate parcel of land 
nor could be retained. It was concluded 
that rights in fruit trees would pass along 
with land. 


18. This summary review under 
the Berar Land Revenue Code and C, P. 
Tenancy Act illuminates the  intercravi- 
ces and vicissitudes as to the rights in 
trees. Because of various uses of the 
trees, it was properly treated as an inde- 
pendent object of property. Contract or 
agreement to enjoy its produce has thus 
a well recognised origin. Legislature 
stepped in only to facilitate the enjoy- 
ment of agricultural lands either under 
lease or transfers. Supervening efforts 
are apparent to keep the trees embedded 
in earth with the person holding the 
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land subject however to the agreements 
between the parties, This concern clearly 
emanated from the fact that tree was a 
source of valuable income, In the life of 
cultivation it was an object of perennial 
utility and enjoyment, Flowers and fruits 
were and are valuable returns, so also 
its life-juices like lac. Its leaves, bark 
and branches had its prime importance. 
The wood may be useful as firewood or 
valuable timber. The root-system damag- 
ing the adjoining parcels of lands  be- 
longing to others provided a cause of ac- 
tion for compensation. The shade-rights 
were distinct from the other rights of 
beneficial enjoyment, Tree thus was an 
object of enjoyment and ownership giv- 
ing rise to both rights and obligations. 
The inference is irresistible from this 
that it was and is an item of property 
capable of being owned and enjoyed and 
being transferred subject to limitations 
placed by law. 


19. This position and treatment 
under law is also available when after 
. P. Abolition of Proprietary Rights 
(Estates, Mahals and Alienated Lands) 
Act, 1950 (I of 1951) a compendious Code 
Was put on statute book being M. P. Land 
Revenue Code, 1954 by M. P. Act No. 2 
of 1955. The provisions of that Code more 
or less reflected the known pattern of 
the systems of tenancies noticed above, 
both under the 1928 Berar Code and by 
the C. P. Tenancy Act of 1920 with an 
attempt to collate and unify the same. 
It defined "agriculture" which included 
the raising of periodical crops and garden 
produce, horticulture, the planting and 
upkeep of orchards in a holdin: , (Sec. 2 
(1) (2)], The holding was a parcel of land 
separately assessed to land revenue and 
with reference to the land held by a 
tenant from the tenure-holder it was a 
parcel of land held under one lease or set 
of conditions, [Sec. 2 (1) (7) The term 
"improvement" included the construction 
of tanks, wells, water channels, embank- 
ments and also planting of trees and the 
reclaiming, clearing, enclosing, levelling 
or terracing of land. [Sec. 2 (1) (8)|] This 
Code defined "land" to mean a portion 
of the earth's surface whether or not 
under water and further extended its 
meaning to things which were attached 
io or permanently fastened to any such 
land. [Sec. 2 (1) (8)] "Timber trees” were 
separately defined by Section 92 (1) (21). 


20. Section 50 of the Code declar- 
ed that except as otherwise provided by 
any law in force, all lands which are not 
the property of the persons, were the 
property of the State. By ‘Section 51, 
every land was liable to the payment of 
revenue to the State. The provisions fur- 
ther indicate the class of persons known 
as "tenure-holders" (Sec. 1 (1) (20) to 
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mean the persons holding land from the 
State Government as Bhumiswami or 
Bhumidhari and “tenants” [Sec. 2 (1) 
(19)] meaning persons holding land from 
a tenure-holder as an ordinary or an 
occupancy tenant under Chapter XIV. 
The third class of persons were Govern- 
ment lessees. Thus the entire lands and 
rights therein were carved out in favour 
of the State Government, the tenure- 
holders, and the lessees either from the 
tenure-holders or from the Government. 


21. Chapter XII dealt with tenure- 
holders signifying two types of tenures— 
one Bhumiswami and another Bhumi- 
dhari (Sec. 145). Section 146 of the Code 
defined and declared the persons who 
shell be treated as Bhumiswami while 
Section 147 defined and declared the per- 
sons who will be holding the land. as 
Bhumidhari Provisions of Section 150 
contemplated conferral of Bhumiswami 
rights on Bhumidhari; in other words, 
enlarging his status. Rights of transfer 
were regulated by Section 152. That pro- 
vided that a Bhumiswami may transfer 
any interest in his land and a Bhumidhari 


may transfer, otherwise than by way 
of mortgage, any interest in his land, The 
words “interest in land” would therefore 
obviously take in all species of interests 
which are capable of being transferred. 
Specific provision was made by Section 
154 conferring a right upon a tenure- 
holder to make improvements which will 
take in planting of trees. 


.22. By Section 162 of the Code. 
provision relating to rights to trees in a 
holding was made. All trees standing in 
a kolding held by a Bhumiswami and all 
trees other than timber trees standing 
in a holding held by a Bhumidhari, were 
declared to be the property of Bhumi- 
swami and Bhumidhari respectively. This 
declaration was necessary in view of the 
history earlier noticed and is also indica- 
tive how the tree was an item of an inde- 
perdent property. Though a Bhumiswami 
held the rights in trees absolutely which 
were standing in his holding, a Bhumi- 
dhari was entitled to the same rights in 
all trees excepting the timber trees, Sub- 
section (2) of Section 162 operated upon 
the right of a Bhumidhari as to the ap- 
propriation of the produce. Sub-section 
(3) of that section preserved all rights in 
trees in the holding of a tenure-holder 
in favour of any other person existing on 
the date of coming into force of the Code 
but enabled the tenure-holder to apply 
to the Collector to fix the value of such 
right and purchasé the right through the 
Collector in such manner as may be pres- 
cribed. Section 163 of the Code put a res- 
triction on the right of transfer by a 
tenure-holder with respect to trees. It 
provided that the transfer by a tenure- 
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holder of any trees standing in any land 
comprised in his holding except by a sub- 
lease for a period not exceeding one year 
shall 5e void unless the land itself was 
transzerred. Sub-section (2) thereof fur- 
ther made it clear that the trees standing 
in any land comprised in the holding of 
a tenure-holder would not be attached 
nor sold in execution of a decree or order 
ere civil Court or by the revenue autho- 
rity. 


23. The provisions of Chapter XII, 
therefore, clearly bring out that when 
the Code was applied and made a law, 
the Legislature was aware that rights in 
trees are the matters of independent 
treatment and specific provision was 
made for transfer and enjoyment of the 
rights in trees. A  tenure-holder was 
enabled to purchase the right pre-exist- 
ing. That was however not an eclipse of 
the rights of any other person holding 
such rights, The land thus may belong to 
tenure-holder and still property in trees 
contirued subject to its condition to be 
with the other persons. By itself that 
property is not divested under this, Code. 
It is further clear that sub-lease in res- 
pect of trees was valid if only for a 
period of a year and thus was a permis- 
sible device. Only if the period of one 
year was exceeded it would be void un- 
less the land itself was also transferred. 
The position of trees and rights therein 
have 5een thus separately dealt with and 
also preserved apart from the holding in 
which they stood, though the land, as 
contemplated for the purpose of the Code, 
included the things attached permanently 
to the land and the term "agriculture" 
included planting and upkeep of orchards 
as well as horticulture. In fact "improve- 
ment" of the agricultural land was 
thought of py planting trees which will 
take in all kinds of trees and several and 
similar contracts with respect to trees. 


24. Chapter XIV of the M. P, Land 
Revenue Code which was repealed by 
item No. 2 of Schedule I of the Bombay 
Tenancy Act of 1958, concerned itself 
with rights of tenants. The term “tenant” 
in the M. P. Land Revenue Code, 1954, 
meant as indicated above, a person hold- 
ing the land from a tenure-holder or an 
occupancy tenant. It, therefore, contem- 
plated the tenure-holder creating a sub- 
servient right of enjoyment in the land 
in favour of another person who is not 
the tenure-holder but merely a lessee or 
a tenant. These persons in Berar were 
given certain protected status by Berar 
Regulation of Agricultural Leases Act, 
1951 and declared that the lease held in 
the year 1951-52 would be deemed to be 
for a period, firstly, for five years, then 
by an amendment, to 7 and 8 years. That 
was a protected lease. This protection 
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obviously operated upon the rights that 
were conferred upon a lessee under a 
contraet or an agreement in an agricul- 
tural year 1951-52. If, therefore, the 
lease of that year was only a lease for 
cultivating the land without reference to 
trees, such rights alone stood protected 
by virtue of Section 3 of the Berar Re- 
gulation of Agricultural Leases Act, 1951. 
The rights of tenants under Chapter XIV 
of the M. P. Land Revenue Code apart 
from ‘protected lessees retained all its 
origin and operation in a contract carv- 
ing out estate enjoyable in lands by the 
terms of lease and did not extend to 
items outside the demise. Trees may not 
be the part of lease though the lease- 
hold property was given to a lessee. 


25. The provisions of Chapter 
XIV of the M. P. L. R. Code and parti- 
cularly Section 167 bring out that occu- 
pancy tenant was enabled to hold the 
land on such terms as may be agreed 
between him and his tenure-holder and 
it was subject to the terms of contract 
that his rights were passing by inherit- 
ance or survivorship (Section 168). Occu- 
pancy tenants who were so declared under 
Section 169 could further be declared as 
tenure-holders under Section 171 of the 
Code. That provision enabled the occu- 
pancy tenant to apply to Deputy Com- 
missioner for the purpose of the. right. of 

. tenure-holder in the land in the prescrib- 
ed manner. 


26. This was the uniform and uni- 
versal pattern of rights and obligations 
applicable to the entire area to which 
the Tenancy Act of 1958 was made ap- 
plicable. Legislature thus conceived of 
tenure-holders on the one hand having 


dominion over the land with all the 
bundle of rights with respect to its 
ownership, Though that class was ‘the 


master of land still the trees therein may 
or may not form part of their absolute 
ownership. Statutorily they had a right 
of purchase from others. If that is not 
so purchased, it was clear that property 
in trees continued to rest with other par- 
ties not being the tenure-holder of the 
land and continued to enjoy the same in 
their own right but subject to statutory 
or customary obligations. Even with res- 
pect to trees of the tenure-holder he 
could create sub-lease and transfer the 
same, The tenure-holder was not prohi- 
bited from enjoying the land by leasing 
it out to tenants under contracts, reserv- 
ing all rights in trees to himself. That 
was all the matter of agreement and 
contract, There could therefore be a lease 
in favour of a person to cultivate land 
as such and another lease or licence with 
respect to the trees and its yield. 


27. The further enactment being 
Maharashtra Land Revenue Code of 1966, 
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though a law codified after the Tenancy 
Act of 1958, contains similar provisions. 
Chapter III of the Maharashtra Code 
deals with lands. With respect to the 
rights of trees standing or growing on 
any occupied land specific provision is to 
be found in Section 25 of the said Code. 
By sub-section (1) it declares that right 
to all trees standing or growing on any 
occupied land vests in the holder thereof 
subject to the regulatory measures pro- 
vided by the State Government. Sub-sec- 
tion (2) states that the rights in trees in 
the holding of an occupant in favour of 
any person existing on Ist day of, Octo- 
ber, 1955 are not affected, but the occu- 
pant is enabled to apply to the Collector 
to fix the value of such rights in trees 
and purchase the rights through the Col- 
lector in such manner as may be pres- 
cribed. Thus the law in force, both under 
the earlier Code i.e. M. P. Land Revenue 
Code as well as under the Maharashtra 
Land Revenue Code, clearly envisages 
similar saving of the rights in trees as 
on Ist day of October, 1955 and further 
permits the occupant to purchase it 
through the Collector, 


28. It is, therefore, abundantly 
clear that when the Tenancy Act of 1958 
which’ was an enactment to amend the 
law relating to tenancies of. agricultural 
lands and sites used for allied pursuits 
in the Vidarbha Region of the State of 
Maharashtra and to bring the status and 
rights of tenants as far as possible in line 
with those in other parts of the State, 
what was present historically to the Le- 
gislatute was the contract of tenancies 
which envisaged the enjoyment of the 
land apart from the trees, These contracts 
were firstly protected as not determin- 
able only because the time fixed for the 
duration of lease had expired (Section 9 
of the Act), The word “tenant” was de- 
fined to mean a person who holds land 
on lease and included a person who is 
deemed to be a tenant under Sections 6, 
7 and 8 and a person who is protected 
lessee or occupancy tenant and the word 
“landlord” was to be construed accord- 
ingly. Section 2 (31) defines “tenancy” 
which means the relationship of landlord 
and tenant. The “land” under Section 2 
(17) means land which is used or capable 
of being used for agricultural purposes 
and includes the sites of farm holdings 
appurtenant to such land and for the 
purpose of certain sections, the sites of 
dwelling houses occupied by agricultur- 
ists, agricultural labourers or artisans 
and land appurtenant to such dwelling 
houses | and the sites of structures used 
by agriculturists for allied pursuits. Thus 
it did not include expressly the “trees” 
standing on the land. The term "improve- 
ment” is defined by Section 2 (15) which 
is more or less on the similar lines of the 
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definition in the M. P. Land Revenue 
Code and includes planting of trees and 
the reclaiming, clearing, enclosing, level- 
ling or terracing of land. 


29. Though on the one hand ten- 
ancy could not be terminated by efflux 
of time and the relations between land- 
lord and tenant were to be regulated by 
the provisions of the Tenancy Act, on 
the other, express provision came to be 
legislated as to the determination of ten- 
ancy on given grounds, Section 19 of the 
Tenancy Act of 1958 provides how the 
tenancy of the land with which the Act 
is concerned can be determined or termi- 
nated under the circumstances mentioned 
in sub-sections (1) and (2) of that section. 
Thus it limits the grounds of determin- 
ing the tenancy and the right of the land- 
lord to that extent stands modified, This 
has the effect to keep the tenant in en- 
joyment of the rights which he had 
under his lease taken from the landlord. 
This has however not the effect of trans- 
ferring or enlarging or adding any fur- 
ther rights or conferring any other pro- 
perty not covered by the terms of the 
lease itself. 


30. Section 20 permits surrender 
of the rights by a tenant in favour of his 
landlord and Section 21 prescribes how 
tke surrender has to be actually worked 
out. Tenant cannot be evicted from the 
dwelling house standing on the site be- 
lorging to the landlord except in given 
contingencies as provided in Section 22. 
A sort of pre-emptory right is created in 
favour of the tenant with respect to the 
site of the dwelling house which is the 
subject-matter of Section 22. 


31. Specific provision is to be 
found of some relevance 
with respect to trees planted by the ten- 
ant. If the tenant has planted or plants 
any trees on the land leased to him, he 
is entitled to the produce and wood of 
such trees during the continuance of his 
tenancy and upon determination of the 
tenancy is entitled to receive compensa- 
tion of the said trees as is to be deter- 
mined by the Tahsildar. He cannot get 
compensation if the tenancy is surrender- 
ed: The landlord is also obliged to take 
the same rent of the land as if the trees 
were not planted. Thus in the trees which 
are planted by the tenant in the land 
leased to him certain rights are created 
by the statute, To that extent it can be 
safely inferred and found that such trees 
become the part of.the land leased to the 
tenant. 


32. Section 26 provides and secures 
however to the landlord the working of 
his right in respect of trees specified 
therein. Sub-section (1) concerns. with 
rights to the trees naturally growing on 
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the land and the tenant is made entitled 
to receive two-thirds of the total pro- 
duce while the landlord one-third of 
such produce. If there be any dispute 
with this respect, a forum is provided 
before the Tahsildar, Section 26  there- 
fore operates and applies to the kinds of 
trees naturally growing on the land leas- 
ed to a tenant. The modification of the 
rights of the landlord is only limited to 
those species of trees which can be said 
to be naturally growing upon the land 
and not to any other trees or the trees 
which are planted or nursed or cultured 
with a view to have produce by' the land- 
lord. Chapter II in which all these pro- 
visions find place therefore, formulates 
certain statutory rights with respect to 
the tree apart from the land or the 
agreement to lease. No provision is made 
by the Legislature that all the trees 
which are standing on the land can be 
treated as the part of lease capable of 
being enjoyed by the tenant, Therefore, 
provisions of Chapter II clearly envisage 
& tenant enjoying the rights in land, in 
that eutivating the surface of land for the 
purpcse of taking  periodical agricultural 
produce and the landlord or a  tenure- 
holder having full rights in enjoyment of 
ihe trees, That is the plain reason why 
Sections 25 and 26 of the Act have made 
specific provisions as to certain trees 
only, Section 26 merely laid a statutory 
term in favour of the tenant with respect 
to the trees naturally growing on the 
land and, therefore, can be taken to be 
a term of lease. Similarly Section 25 pro- 
vides another statutory term of such a 
lease wherein a tenant planting trees up- 
on the land leased is enabled to enjoy 
the same during the period of his lease. 
Except these two categories of trees, i.e. 
one planted by the tenant and another 
naturally growing on the land, all other 
trees are not the subject-matter of the 
lease held by the tenant. Though Legis- 
lature was aware of all types of trees 
which can be planted, cultivated or cul- 
tured in the land the provisions of the 
Tenancy Act are themselves restrictive. 


33. With these leases properly 
found provisions of Chapter III conceive 
of creating new rights. Section 41 con- 
fers a right on the tenant to purchase the 
land, Section 46 and Section 49-A statu- 
torily transfer the ownership of land to 
the tenant end Section 47 prescribes the 
purchase price and determination thereof 
under Section 48, The scheme of Sections 
38, 39 and 39-A clearly is a scheme in 
favour of a landlord who is enabled up- 
on the statutory conditions to enter upon 
the land even after the comins into force 
of this Tenancy Act of 1958. Section 41 
is termed as "Right of tenant to purchase 
land", The words of sub-section (1) rele- 
vant may be extracted: E 
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“41. (1) Notwithstanding anything to 
the contrary in any law, usage or con- 
tract but subject io the provisions of 
Sections 42 to 44 (both inclusive) a tenant 
other than an occupancy tenant shall, in 
the case of land held by him as a tenant, 
be entitled to purchase from the landlord 
the land held by him personally.” 

(Underlining is mine). 

This sub-section clearly operates upon 
the object called “land” which is held by 
a tenant under a lease. The right to pur- 
chase is, therefore, with respect to the 
land leased to a tenant cultivating the 
said land personally. It clearly enures to 
the benefit of the tenant and enables him 
to purchase the land which is the object 
of his lease. Section 42 prescribes the 
procedure with respect to this statutory 
purchase and indicates how an offer has 
to be made and price determined. Sub- 
sections (2) and (3) of Section 43 may 
now be seen:— 

"(2) If the landlord refuses or fails to 
accept the offer and to execute the sale 
deed within three months from the date 
of the offer, the tenant may apply to the 
Tribunal for the determination of the 
reasonable price of the land. 

(3) The Tribunal shall, after giving 
an opportunity to the tenant and the 
landlord and all other persons interested 
in such land to be heard and after hold- 
ing an inquiry, determine the purchase 
price of such land, which shall consist 
of— 

(a) the price of such land determined 
by the Tribunal in accordance with the 
provisions of Section 90, and 

(b) the amount of the arrears of rent, 
if any, determined by the Tribunal as 
lawfully’ due on the date on which the 
tenant has made an application under 
sub-section (2)." 

(Emphasis provided). 


Thus the price contemplated is clearly 
referable to the land leased, The expres- 
sion “such land” means the land leased 
to tenant or which is properly the object 
of his lease. It cannot be strained to take 
into compass all that is on the land 
including the trees which are not the 
part of lease. Section 42 cannot be con- 
strued apart from the initial right con- 
“ferred by Section 41 of the Act. Further 
provision is therefore made how the price 
has to be paid and only after this has 
been reached, sub-section (14) of Section 
43 declares as under:— 

"After the issue of the certificate 
under sub-section (8) the Tribunal shall ` 
declare the tenant to be Bhumiswami or 
Bhumidhari, according as the land was 
held by the landlord with effect from the 
agricultural year next following the date 
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of issue of the certifidate," (Underlining 
by me). Š 


The effect of all these provisions is that 
after the statutory purchase goes through 
and a certificate under sub-section (8) is 
issued, the Tribunal has to make a decla- 
ration that the tenant has become a 
Bhumiswami or a Bhumidhari according 
to the land held by the landlord with 
effect from the agricultural year next 
following the date of issue.of the certifi- 
eate. Thus the purchase makes the ten- 
ant, a tenure-holder in either Bhumi- 
swami or Bhumidhari right as contem- 
plated by the provisions of the M. P. 
Land Revenue Code, 1954, of that land 
which was the object of his lease, 


34. Even in the case of statutory 
transfer of ownership either under Sec- 
tion 46 as on the tillers’ day ie. April 1, 


1961, or under Section 49-A on another 
tillers’ day, ie. April 1, 1963, provisions 
are identical with respect to the rights of 
the tenant and object of property upon 
which that right is operative. Section 47 
speaks of the purchase price payable by 
the tenant under Section 46 for statutory 
ownership of the land held by him as a 
tenant, It includes the depreciation value 
of any structures, wells and embank- 
ments constructed and other permanent 
fixtures made and trees planted by the 
landlord on the land after the period of 
the last Settlement or where no such 
Settlement is made during the period of 
thirty years before the commencement 
of this Act, if the purchase is by a tenant 
other than an occupancy tenant. Similar 
is the position of transfers under Section 
49-A of the Act. 


35. Another provision that may 
be noticed along with the aforesaid pro- 
vision which deals with the price is Sec- 
tion 90 which is the part of Chapter VIII. 
It isa general section prescribing reason- 
able price of land for the purposes of its 
sale or purchase, It prescribes how the 
reasonable price has to be calculated, 
and by clause (b) of sub-section (1) of 
Section 90, it is provided that the price 
Shall include the depreciated value of 
any structures, wells and embankments 
constructed and permanent fixtures made 
and the value of any trees planted on the 
land by the landlord or the tenant after 
the period of the last settlement or where 
no such settlément is made, during the 
period of thirty years before the com- 
mencement of this Act. 


36. The provisions of Section 
(1) Gii) and Section 90 (1) (b) Aea 
include the. depreciated value of certain 
items Spoken of by that section as the 
part of price and cannot enlarge the pro- 
perty to be conveyed under any of the 
provisions of the Act, 
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31. All this@urvey of legislative , for the known and felt necessities, That 
- provisions of the Tenancy Act of 1958 dictates a cautious approach to clearly 


evinces in clear terms a firm policy firstly 
te protect the leases of the tenants, 
secondly with respect to certain trees 
enable them to enjoy it as part of lease 
and thirdly enable the tenants to become 
Bhumiswami or Bhumidhari with respect 
to the land held by them under a lease. 
This anxiety to confer final ownership 
-during the period protecting the lease 
has all clear reference to the property 
which was given by the landlord to the 
tenant for its beneficial enjoyment  ini- 
tially either under a contract or which 
became capable of being so enjoyed by 
virtue of the deeming provisions of the 
statute or the protection provided there- 
under. Whenever, therefore, a statutory 
conveyance js conceived by this law, it 
has only reference to that property which 
wes held under a lease or which came to 
be recognized by law as a statutory lease 
and nothing more. 


38. The ownership rights that 
ultimately the tenant gets are that of 
tenure-holder as indicated earlier either 
in Bhumiswami or Bhumidhari tenures. 
The rights of the tenure-holder are not 
the subject-matter of the present statute. 
Those rights will have to be found out 
initially in the provisions of M, P. Land 
Revenue Code, and thereafter in the 
Maharashtra Land Revenue Code, the law 
now in force. 

39. As indicated earlier, under 
the systems of these Codes, rights in trees 
are the subject-matter of express statu- 
tory provisions. A tenure-holder or an 
occupant is entitled to be the owner and 
to possess rights standing in the holding 

subject to the rights saved expressly 
' either under Section 162 (3) of the M. P. 
Land Revenue Code or under Section 25 
(2) of the Maharashtra Land Revenue 
Code, 1966. It does not appear that this 
saving has been aífected in any manner 
by conferring the right of purchase which 
ultimately makes. a tenant a tenure- 
holder under the provisions of the Ten- 
ancy Act of 1958. 


40. No doubt, the present law re- 
constructs and brings into effect new 
rights. Every written law which takes a 
leap beyond merely regulating the de- 
tails for the purpose of construing should 
be cbserved and treated as a piece of art 
having all unity of design and continuity 
of execution. All of its parts and parcels 
should have fullest interplay of light and 
shade so as to find out its true reach and 
application, As in art so in legislation, 
there are always present interwoven tex- 
tures of past and present attitudes, fused 
with concepts inbuilt, with an awareness 


and effort of creating new rights. In such: 


an attempt, legislation in its permissive 
field does demolish to declare new rights 
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find out the new legislative premises 
which will not cause unnecessary damage 
to the known rights of persons. What 
should be attempted, therefore, is to find 
out tne fringes of such legislative con- 
templetion. Unless expressly or by ne- 
cessary intendment the rights in property 
are clearly put under eclipse, the Court 
is not competent to attribute such an 
intention to Legislature to the prejudice 
of those who possess those rights. That 
will mean taking upon itself the onus to 
legislate. Surely, such a course is not 
available in the process of finding the 
nature of the legal right. . 


41. In the present statute, no 
doubt, the Legislature has conferred a 
changed status upon the tenant to be the 
tenure-holder. The provisions of Sections 
41, 46 and 49-A are all indicative to make 
him the full owner of the land held by 
him as a lessee. The words “full owner” 
used in Section 46 clearly indicate the 
ownership rights as a tenure-holder and 
nothing more, In other words, the scheme 
of these sections either enabling the ten- 
ant to seek a statutory purchase ot con- 
ferring a statutory ownership makes him 
the tenure-holder on the land. These are 
all statutory devices and nothing more 
can be implied. 


42. The general principles as to 
the trees which are attached to the earth 
and referable to the English maxim 
Quicquid plantatur solo, solo cedit cannot} 
replace the statutory intendments. That 
maxim means and is understood to con- 
vey whatever is affixed to the soil as be- 
longing to the soil, passes to the person 
who takes the soil The trees being the 
part of soil or the thing belonging to the 
soil, normally would stand conveyed 
under this maxim upon a transfer to the 
transferee. This maxim is, the basis of 
even Section 8 of the Transfer of Pro- 
perty Act. 

43. That provision of Section 8 
cannot apply plainly to the statutory 
transfers. | may, briefly, refer to some of 
the decisions which turn upon the appli- 
cation of that section to the agricultural 
tenancies. Under the provisions of Agra 
Tenancy Act the question arose with re- 
ference to the rights in trees upon trans- 
fer of proprietary rights in Sir land. The 
Ful Bench in this decision which is re- 
ported in Fitrat Husain v. Liagat Ali (AIR 
1939 All 291) (FB), was considering the 
question under Sections 14 and 15 of the 
said Act. By referring to the definition of 
‘land’ which included trees and shrubs 
under the words "attached to the earth" 
it. was observed: : 

‘Therefore, the title to trees and 
shrubs passes with the transfer of pro- 
prietary rights in the land.” 
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Another Full Bench of that Court in a 
decision reported in Deota Din v, Gur 
Prasad (AIR 1955 All 292) (FB) was con- 
sidering the question of a building as 
appurtenant to the  Zamindari transfer 
under the provisions of Section 8 of the 
Transfer of Property Act. With reference 
to the provisions of Section 8 of the said 
Act it was observed that the section itself 
is subject to the exception to the general 
rule if a different intention is express 
or is necessarily implied. Referring to the 
Privy Council decision in Narayan Das 
v. Jatindra Nath, (AIR 1927 PC 135), the 
Full Bench noted that there is no rule of 
law in India that whatever is affixed or 
built on the soil becomes a part of it and 
is subject as to the same rights of pro- 
perty as the soil itself. Unless the trans- 
fer makes it clear that the residential 
house of the Zamindar was intended to 
be included, it must necessarily imply 
that. it was not intended that it should be 
included. These observations were clearly 
intended to cover the case with respect 
to the sale of the entire Mahal as distin- 
guished from a sale of a plot of land. In 
the latter case clearly there is an obser- 
vation to be found in the judgment of the 
Full Bench that everything that is at- 
tached to the earth would go with the 
earth. In other words whenever there is 
a sale of land as such, the general maxim 
of Quicquid plantatur solo, solo cedit, 
would be given effect to. These decisions 
do indicate that this rule is subject to the 
exceptions or express intendments, 


44. It is no doubt true that under 
the provisions of the Tenancy Act, as 
stated earlier, a full ownership is con- 
templated. The Legislature has emphasiz- 
ed its intention by an adjectival term 
followed by the juridical phrase of 
"ownership". The legislative pronounce- 
ment is emphatic. Not only the tenant is 
the owner, but the Legislature has de- 
clared him to be the full owner. In other 
words, there are no limitations to be con- 
ceived as against his right to hold the 
land. As indicated earlier, the effect of 
this ultimate statutory declaration is to 
have a legislative metamorphosis of a 
tenant into a tenure-holder. 


.45. The concept of ownership de- 
notes relationship of a person and the 
right that is vested in him. The Legisla- 
ture has used that word while conferring 
the status of a tenure-holder and it must 
be understood to have complete and as 


full as possible the wide connotation of ' 


that term. According to G. W. Paton (in 
h's “A Text book of Jurisprudence" Third 
Edition at page 467), the full rights of an 
owner are: 


(a) the power of enjoyment (e.g. the 
determination of the use to which the 
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res is to be put, the power to deal with 
produce as he pleases, the power to des- 
troy); 
(b) possession which 
right to exclude others; 
(c) power to alienate inter vivos, or 
to charge as security: 


(d) power to leave the res by will. 
Juridieally, therefore, whenever the right] 
in ownership passes, all the incidents 
must be available to the owner as such. 
This is the fundamental and basic bundle 
of rights to make it ownership. However 
it is always moulded and circumscribed 
by the terms of law. Though the owner- 
ship takes in the right to freely alienate 
the property or to abandon the property 
at will, that may still validly be subject- 
ed to legal inhibitions. There is evidence 
in the provisions of the Tenancy Act of 
1958 itself to this effect that the Jland|: 
which is statutorily conveyed may not be 
subjected to disuse nor be subjected to 


includes > the 


‘transfer. In other words, though on the 


one hand the Legislature has emphasized 
that on the tillers’ day or upon a statu- 
tory purchase, there is a complete con- 
veying of property in land in favour of a 
tenant, it has to be enjoyed within the 
limits of the law under which the pro- 
perty is taken. It follows that the rights 
preserved by other laws are not touched. 


,. 46. The fixing of the price by the 
Tribunal with reference to certain items 
of trees is not an evidence by itself to 
indicate that ali rights in trees must 
necessarily pass to the new owner, whe- 
ther those were the part of lease or not. 
What is given to the tenant is a new sta- 
tus and that is of a tenure-holder. The 
rights. of the tenure-holder either as 
Bhumiswami or Bhumidhari with refer- 
ence to the land in ownership will there- 
fore be possessed by such tenant. It will . 
further follow that the rights in trees 
will naturally be governed by the provi- 
sions that may apply either under the 
provisions of the M, P. Land Revenue 
Code or under, the provisions of the 
Maharashtra Land Revenue Code of 1966, 
for under both the Codes rights in trees 
are specific items, of statutory intendment 
which is not in express terms abrogated. 
As noticed earlier, if any person had any 
right in trees on the ist day of October, 
1955, that right can be purchased by ap- 
plying to Collector. Both sub-section (2) 
of Section 25 of the Maharashtra Land 
Revenue Code and sub-section (3) of Sec- 
tion 162 of the M. P. Land Revenue Code ` 
are meant to enable the tenure-holder to 
purchase the rights in trees in his hold- 
ing. The effect of the statutory transfer 
under the Bombay Tenaney Act of 1958 
being to make the tenant a tenure-holder 
either in Bhumiswami or Bhumidhari, he 
wil have a further right to purchase the 
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rights in trees under the provisions of 
either the M, P. Land Revenue Code, 
1954 or under the Maharashtra Land Re- 
venue Code, 1966, as the case may be if 
he so- chooses. 


E 4T. Both provisions of Section 47 
(1) (iii) and Section 90 (1) (b) of the Ten- 
- ancy Act of 1958, no doubt, deal with 
item of value on account of trees and also 
refers to trees planted on the land by the 
landlord within the last thirty years. 
These provisions prescribe the value or 
_the price payable by a transferee and are 
not the sure guide to think that all trees 
must pass upon the transfer under the 
Act to the new tenure-holder. As is ex- 
perienced, the trees by themselves are 
the valuable property and may require 
. care and cultivation for years together. 
The varieties of such capital yielding 
trees are well-known and it cannot be 
accepted that only because some mention 
is made of certain item while determin- 
ing the price to be paid, such valuable 
property should pass to the tenant. It is 
plain that these provisions provide for 
fixation of price of the land. That word 
has clear reference to the earlier sections 
under which the original right emanates, 
meaning the object of the lease: if it is 
to- be assumed that all the property in 
trees would pass, a serious inroad on the 
rights of the landlords, who have not 
leased out such trees or who have not 
paried with that property, would in effect 
follow. It is, therefore, obvious that the 
legislature being fully aware that the 
tenure-holder can upon following the 
provisions of the M. P. Land Revenue, 
Code or the Maharashtra Land Revenue 
Code, purchase the rights in trees. after 
fixation of fair price by the Collector, has 
advisedly not made any specific mention 
in the Tenaney Act of 1958 as to the pass- 
ing of the trees, It is not a  permissive 
construetion to provide for an item of 
conveyance by mere construction of the 
statutory intendment, What appears from 
Section 41, 46 or 49-A of the Tenancy Act 
of 1958 is clear enough to convey in 
favour of the tenant whatever he held 
under a lease and nothing more. He be- 
‘comes the tenure-holder of that property. 
As indicated earlier, this lease would in- 
clude obviously trees which are treated 
as the part of his lease by virtue of Sec- 
tion 25 and Section 26 of the Tenancy 
Act of 1958. . 

48. This construction appears to 
me to further the best interests of every 
one concerned without doing damage to 
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the rights of either the land-holders or . 


.the tenant or even third parties. Under 
the system of our laws, none can be de- 
prived of the property except by or under 
a law, and for just and equivalent com- 
pensation. The latter may not be avail- 
able when the rights are being modified 


A. I. R. 


with reference to agricultural land. That 
is however no reason to take away, by 
construing a statute, the rights  well- 
known and capable of being enjoyed by 
the owners thereof. The trees have seve- 
ral facets of enjoyment and, therefore, 
are the objects of valuable rights. In all 
parts of the State the legislative history 
is replete and throws a light how rights 
in trees from the State or the Crown to 
the proprietors of the land and further to 
the tenants have passed and were pos- 
sessed. Certain trees by their yery nature 
like sandal-wood or fruit bearing trees 
like catechu ete, are extremely valuable 
property. Only because these happen to 
be standing and cultivated upon a hold- 
ing of which a tenant becomes tenure- 
holder under a statute, it will not be 
reasonable to think that without anything 
more these trees and the rights therein 
shoulc automatically pass to the tenant. 
The provisions of the Code, both as was 
applicable in Madhya Pradesh and now 
applicable in the entire State of Maha- 
rashtra, indicate a permissive course 
which must be followed for possessing 
such rights. 


49. Giving my anxious considera- 
tions therefore to all the facets, it is 
plain that the English maxim quicquid 
plantatur solo, solo cedit, or the provision 
of Section 8 of the Transfer of Property 
Act cannot apply to the compulsory 
iransfers effected under the provisions 
of the Tenancy Act of 1958. 


50. The conveying of the property 
is firsily restricted to that land which 
was tke subject-matter of lease under the 
contract or under the deeming provi- 
sions of the statute. It would extend to 
the trees to which a lessee had  becn 
given rights under Sections 25 and 26 of 
the Tenancy Act of 1958. The property, 
excepting these two types of trees, in 
other trees would not pass to the tenant 
only because he is declared to be the 
tenure-holder of the holding upon  pay- 
ment of statutory price under the Act. 


51. Therefore, whenever the mat- 
ter comes to be tried by the Agricultural 
Lands Tribunal for determining the price]. 


^of the land, it has to work out the price 


as indicated by the sections themselves 
irrespective of the passing of the title in 
the other trees. The payment of price so 
fixed is a condition precedent to make the 
tenant a tenure-holder. Once that price 
is paid, all that was held in lease—in- 
cluding the trees under Sections 25 arid 
96—would pass to the tenant upon a 
certificate showing what was transferred 
and then tenant becomes the tenure- 
holder, After that if there are any other 
trees standing and not conveyed to him it 
wil be for him to follow the provisions 
of ihe Code, either the M. P. Code or the 
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Maharashtra Code, as may be applicable, 
to get these trees purchased after deter- 
mining and paying the price as provided. 


52. This being the position, in my 
view, the present petition will have to 
be allowed, That matter will have to be 
remitted to the Agricultural Lands Tri- 
bunal to find out what were the trees 
included in the lease itself which were 
being enjoyed by the tenant and which 
are the trees that answer the provisions 
of either Section 25 or Section 26 of the 
Tenancy Act of 1958. Upon that finding 
alone, the property that passes to the 
tenant as a tenure-holder will be specified 
in the certificate to be issued to him. 


. 53. The petition, therefore, is 
allowed and the orders made by the 
tenancy authorities are hereby set aside 
and the matter remitted back to be de- 
cided in accordance with the directions 
given above, by the Agricultural Land 
Tribunal, Amravati. The petitioners will 
be entitled to their costs of this petition 
from respondents Nos. 1 to 7. 


Petition allowed. 
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Smt. Darubai, Applicant v. Shankar 
Narayan Patil, Opponent. 

Civil Revn. Appln. No. 331 of 1972, 
D/- 1-3-1973, to revise order of V. S. 
Pande, 1st Joint Civil J., Jr, Division at 
Khamgaon, D/- 30-3-1972, 


Index Note:— (A) Bombay Execution 
of Decrees (Temporary Postponement) 
Act (70 of 1959), Ss. 3 (1), 8 — Expres- 
oo "suit for money" in S. 3 (1) — Scope 
of. 


:^ Brief Note:— (A) When the express 
words used in S. 3 and S. 8 are read to- 
gether, it is apparent that the expression 
"suit for money" used in S. 3 (1) in- 
cludes the suit in which a claim for 
money arising out of the claim for main- 
tenance is made and, hence, such suit will 
have to be stayed as required by the Act. 
It is true that an exemption has been 
granted by S. 8 (b) from the operation of 
the Act to a decree for money arising 
out of claims for maintenance. But, S. 8 
being in the nature of exemption, has 
to be strictly construed and will not 
cover a suit in which a claim for money 
based on claim for maintenance is made, 
Indian Decisions (1888) ILR 10 All 588, 
1961 Nag LJ Note No, 26, Followed. 

(Para 9) 
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258. Ramiiwan Mal v. Chand Mal 7 


B. S. Deshpande, for Applicant; M. S, 
Deshpande, for Opponent. 


ORDER :— This Civil Revision Ap- 
plication has been filed by the original 
plaintiff against an order dated 30-3-1972 
passed by the Joint Civil Judge, Junior 
Division, Khamgaon, in Regular Civil 
Suit No. 110 of 1971 allowing the appli- 
cation filed by the defendant for stay of 
the suit under Section 3 of the Bombay 
Execution of Decrees (Temporary Post- 
ponement) Act, 1959, hereinafter referred 
to as the Act. 


2. The plaintiff filed a suit for re- 
covery of arrears of maintenance amount 
and for future maintenance and claimed 
a decree for Rs. 2700/- as arrears of main- 
tenance and future maintenance at the 
rate of Rs. 75/- per month. The defen- 
dant filed an application dated 10-2-1972 
under Section 3 of the Act for stay of the 
suit on the grounds stated in the appli- 
cation, According to the defendant, the 
present suit is a suit for money. The de- 
fendant earns his livelihood wholly by 
agriculture carried ‘on within the limits 
of the State of Bombay and he ordinarily 
engages personally in agriculture within 
those limits, and therefore, he is an agri- 
culturist within the meaning of the afore- 


'said Act. The field property of the defen- 


dant is situated at village Dolarkhed and 
Isapur in Khamgaon taluq of the Buldana 
district and the provisions of para, 2 of 
the said Act are made applicable to the 
whole of the Buldana district and the 
Part I] of the said Act is in force in that 
area. Therefore, the present suit being a 
suit for money the same is liable to be 
stayed under clause (b) of sub-section (2) 
of Section 3 of the said Act. This appli- 
cation was opposed by the plaintiff, who 
contended that the present suit is not a 
suit for money, but this is a suit for re- 
covery of arrears of maintenance and for 
future maintenance by the wife against 
her husband and for a charge on both 


‘ counts on the property stated in Schedule 


II annexed to the plaint. According to 

the plaintiff, the provisions of Section 3 

will not apply to such a suit in view of 

ved provisions of Section 8 of the said 
ct, 


3. : After hearing the parties on 
these rival contentions the learned Judge 
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held that the present suit is liable to be 
Stayed under Section 3 (2) (b) of the Act, 
this being a suit for money and the de- 
fendant being an  agriculturist and in 
view of the fact that part II of the Act 
has been made applicable to the district 
of Buldana. Against this order this revi- 
sion applieation has been filed, 

4 Shri B, S. Deshpande, who ap- 
pears for the applicant-plaintiff, contend- 
ed before me that this being a pure suit 
for maintenance, this cannot be termed 
as a suit for money within the meaning 
of Section 3 (2) (b) of the Act. He relied 
upon the definition of the term "main- 
tenance” in sub-clause (b) of Section 3 
(2) of the Hindu Maintenance and Adop- 
tion Act, According to Shri B. S. Desh- 
pande, the maintenance means in all 
cases an adequate provision for food, 
clcthing, residence, education and medi- 
cal attendance and treatment. This has 
nothing to do with the money as such. 
The amount which is claimed in the suit 
is cnly claimed in lieu of maintenance. 
Therefore, in substance it is a suit for 
maintenance ‘and not a suit for money. 
This being the position, according to him, 
as the provisions of Section 3 (2) of the 
Act are not applicable to such a suit, the 
order passed by the learned Judge is 
ilegal and without jurisdiction. 


5. On the other hand, Shri M, S. 
Deshpande, who appears for the non- 


apolicant-defendant, contended before me: 


that the present suit is a pure and simple 
suit for money. The plaintiff has claimed 
a decree for money in the suit..She has 
cleimed an amount of Rs. 2700/- as 
arrears of maintenance and had further 
claimed a decree in terms of money for 
future maintenance at the rate of Rs, 75 
per month. This being the position the 
said suit is governed by the provisions 
of Section 3 (2) (b) of the Act. He fur- 
ther contended that the intention of the 
Legislature is quite clear from the provi- 
sions of Section 8 of the Act. Section 8 
of the Act provides for exemption for the 
application of the provisions of the Act 
to certain decrees, including a decree for 
money, arising out of a cliam for main- 
tenance. Therefore, it is clear that a suit 
for money arising out of a claim for 
maintenance is also a suit for money as 
contemplated by Section 3 (2) (b) of the 
Act and as no exemption has been grant- 
ed by the Legislature to such a suit, the 
plaintiff cannot indirectly claim the same 
privileges and exemption which have in 
terms been denied to her bv the Legisla- 
ture. ' 


6. For understanding the rival 
contentions raised before me it is neces- 
sarv to refer to the relevant provisions of 
the Bombay Execution of Decrees (Tem- 
porary Postponement) Act, 1959. Section 
3 (2) (b) of the Act reads as under: 
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< "No suit for money arid no suit for 
foreclosure or sale in enforcement of a 
mortgage, shall be instituted, or proceed- 
ed with if instituted, in any Civil Court 
in that area against an  agriculturist so 
long as this Part remains in force in that 
area, except in cases where an agricul- 
turist is about to dispose of the whole or 
any part of his immovable property." 
Then the relevant section is Section 8 
which is as under: 

"8. Nothing contained 

shall— 


(a) prevent any decree-holder from 
accepting any payment under a decree or 
making any adjustment thereof  volun- 
tarily made by the judgment-debtor; 

(b) apply to a decree for money aris- 
ing out of claims relating to trust, or for 
maintenance or for profits in favour of a 
co-tenant or a co-owner, or for damages 
for a tort or for contribution between co- 
tenants of agricultural land; or 

(c) apply to a mortgage decree 
sought to be executed by the sale of the 
mortgage property in’ the hands of a sub- 
sequent transferee who has taken the 
transfer subject to the mortgage on the 


in this Act 


.basis of which such decree has been ob- ` 


tained." d 


From the preamble of the Act it is quite 
clear that this piece of legislation has 
been enacted to provide for relief to 
agriculturists by way of temrorary post- 
ponement of institution of suits in, and 
execution of decrees passed by, Civil 
Courts in areas that are for the time be- 
ing affected by failure of crops, famine, 
fire, drought, flood or such other natural 
calamities. The preamble of this Act is 
in the following terms: 


“Whereas it is necessary to provide 
for relief to agriculturists by way of tem- 
porary postponement of institution of 
suits in, and execution of decrees passed 
by, Civil Courts in areas that are for the 
time being affected by failure of crops, 
famine, fire, draught, flood or such other 
naturel calamities; 

And whereas it is expedient that 
such relief should be limited within those 
areas, where on account of such calami- 
ties, the State Government either has 
granted remission or suspension of land 
revenue and made a declaration of .scar- 
city or of famine conditions, or has order- 
ed remission or suspension of collection 
of land revenue; 


It is hereby enacted in the Tenth 
Year of the Republic of India as follows.” 
Section 3 (1) of the Act thereafter makes 
a provision for stay of ' proceedings in 
ease of certain decrees and postponement 
of cerzain suits. The said section provides 
that in any area where, on account of any 
of the calamities referred to in sub-sec- 
tion (3) of Section 1, the State Govern- 
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ment has granted remission or suspension 
of land revenue, and besides made a de- 
claration of scarcity or of famine condi- 
tións, all proceedings in execution of any 
decree for money, all proceedings for 
making final any preliminary decree for 
foreclosure in enforcement of a mort- 
gage and all proceedings in execution of 
any final decree for foreclosure or sale 
in enforcement of a mortgage, passed by 
any Civil Court in that area on the basis 
of any liability incurred before the com- 
mencement of this Part in that area, in 
which the judgment-debtor or one of the 
judgment-debtors. is on such commence- 
ment an agriculturist, shall be stayed 
during the period this Part remains in 
force in that area. Thereafter comes sub- 
section (2) of Section 3 which further 
lays down that— 


"(2) In any area to which sub-section 
(1) applies— 

(a) no application for execution of 
any decree referred to in that sub-section 
or for making final any preliminary de- 
cree for foreclosure referred to in that 
sub-section, shall be entertained by any 
Civil Court in that area so long as this 
Part remains in force in that area; 

(b) no.suit for money and no suit for 
foreclosure or sale in enforcement of a 
mortgage, shall be instituted, ór proceed- 
ed with if instituted, in any Civil Court 
in that area against an agriculturist so 
long as this Part remains in force in that 
area, except in cases where an agricul- 
turist is about to dispose of the whole or 
any part of his immovable property." 

It is not disputed before me that the area 
in question is covered by the provisions 
of Section 3 (1) of the Act. It is also not 
disputed before me that. the defendant- 
non-applieant is an agriculturist within 


the meaning of the said term as defined' 


in the said Act. The only contention rais- 
ed by Shri B. S. Deshpande, the learned 
counsel for the applicant, is based upon 
the meaning to be assigned to the words 
"suit for money” in sub-clause (b) of Sec- 
tion 3 (2) of the Act. According to Shri 
B. S. Deshpande, the present suit being 
a suit for maintenance in no case it can 
be termed to be a suit for money. 
He has further contended before me 
that it could not have been the inten- 
tion of the Legislature that a suit for 
maintenance against the husband by the 
wife should also not be allowed to be in- 
stituted or if instituted should not be 
allowed to proceed, because that will run 


counter to the legal and moral obligation - 


of the husband to maintain his wife and 
the right of the wife to ask for mainten- 
ance from her husband, The wife cannot 
be kept in lurch for such period if she is 
not provided for by her husband. 

T. It is not possible for me to ac- 
cept these contentions of Shri B. S. Desh- 
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pande. The term “suit for money” has 
not been defined in the Act. Whether a 


particular suit is a suit for money or not 
will, therefore, have to be ascertained 
from the allegations made in the plaint 
and the relief sought by the plaintiff. In 
this particular case the plaintiff has filed 
the suit for recovery of maintenance 
amount and.for future maintenance and 
the plaintiff has claimed a decree for 
Hs. 2700/- as arrears of maintenance and ` 
future maintenance at the rate of Rs. 75 
per month. Therefore, it is quite clear 
that the claim made in the suit is a 
money claim. Though the nature of the 
claim made may be for maintenance, the 
relief claimed is in terms of money, What 
should be the meaning assigned to the 
term “suit for money” has been dealt 
with by Allahabad High Court in Ram- 
Jiwan Mal v. Chand Mal (Indian Deci- 
sions (1888) ILR 10 All 588). At page 600 
of the said report it is observed by the 
Allahabad High Court as under:— 

"The Suit is, in my opinion, a suit 
for Money, within the meaning of this 
section, because the illustrations which 
the Legislature has provided to that sec- 
tion show that, no matter what the title 
may be, no matter whether such title 
arise ex delicto or ex contractu, so long 
as the relief sought is to recover money, 
= CR suit for money E such'a plea of 

-oit may be raised withi ani 

of that section,” E E pE 
Similarly this Court had an occasion to 
deal with this aspect of the matter in 
Harischandra v. Vishweshwar (Letters 
Patent Appeal No. 13 of 1957, decided on 
3-3-1960) short note of which is reported 
in 1961 Nag LJ Note No. 26. This was a 
Letters Patent Appeal against the judg- 
ment of this Court reported in 1957 Nag 
LJ 617. Similar arguments were advanced 
before this High Court in the said appeal 
and the same construction was being 
sought to be put on Section 3 (1) of the 
M. _P. Temporary Postponement of Exe- 
cution of Decrees Act. In that case what 
was being executed was a decree for 
costs granted in a suit for an injunction- 
Therefore, an argument was advanced 
before this Court that the nature of the 
claim’ must determine the nature of-the 
decree. The suit being for an injunction 
the decree must be deemed ‘to be a 
decree providing for an injunction 
and that the fact that the decree also pro- 
vides for costs which the plaintiff is en- 
titled to recover from the defendant it 
does not make that decree a decree for 
money. Repelling this argument it was 
observed by this Court as under-— 

. "In order to decide this question, it 
will be necessary to look into the Scheme 
of the Act, This Act was enacted to pro- 
vide for the temporary postponement of 
execution of certain decrees of Civil 
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Courts against  agriculturists, and this 
Act provided for the postponement of 
execution of certain decrees and not all 
decrees. Section 3 provides that the exe- 
.cution of any decree for money, if it is 
passed against an agriculturist, has to be 
stayed in the circumstance mentioned in 
sub-section (1) of that section, and the 
expression which calls for interpretation 
is the expression "any decree for money". 
If one looks at the decree which is put 
in execution.in the present ease, it will 
be clear that the decree-holder wants to 
execute that part of the decree which 
entitles him to recover a sum of Rupees 
1240/3/0 from the judgment-debtor. The 
décree under execution is in two parts. 
The first part deals with the granting of 
a permanent injunction restraining the 
defendant from doing certain things. The 
second part of the decree entitled the 
decree-holder to recover a certain amount 
oi money from the defendant-judgment- 
debtor. The latter part of the decree, on 
a plain reading of the decree, is a decree 
for money entitling the decree-holder to 
„recover the money from the judgment- 
debtor. The object of the Act was to pre- 
vent or to postpone the execution of cer- 
tain decrees for payment of money. In 
order that the property of agriculturists 
may not be put in jeopardy during cer- 
tain years of difficulty, this Act was pass- 
ed. This Act was to apply to certain parts 
of the State, only in specified circum- 
stances..,...... 


The Act provides for exceptions to 
the operation of Section 3 even regarding 
decrees for payment of money, Section 7 
is an exception to sub-section (1) of Sec- 
tion 3. If the intention of the Legislature 
was that even decrees for payment of 
costs were not to be given the benefit of 
sub-section (1) of Section 3, the Legisla- 
ture would have provided for this contin- 
gency by exempting the operation of 
sub-section (1) of Section 3 in respect of 
decrees for payment of costs, under Sec- 
tion 7, Section 7 provides that certain 
money decrees in spite of the fact that 
the judgment-debtors are  agriculturists, 
will be put in execution and the judg- 
ment-debtor will not be entitled to the 
stay of proceedings under sub-section (1) 
of Section 3. 


In the-instant case, the decree under 
execution being in two parts and one part 
being a decree for money, the defendant 
judgment-debtor is entitled to the. benefit 
of sub-section (1) of Section 3 of the Act 
and the proceedings will have to be stay- 
ed under those provisions.” 

In my opinion these observations will 
apply to the present Statute also, 


8. Thus it is quite clear that the 
meaning which will have to be assigned 
to the term “suit for money” will depend 
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upón the claim made in the suit. When 
the defendant is called upon to pay to 
the plaintiff in the suit is a certain 
amount of money then in that case it is 
nothing short but a suit for money, 

9, This position is further clear 

from the provisions of Section 8 of the 
Act. An exemption has been granted by 
Section 8 (b) of the Act to a decree for 
money arising out of claims for main- 
tenance. Therefore, it is quite clear that 
the Legislature 
that a suit for money arising out of a 
claim for maintenance could be a suit in 
which a decree for money could be pass- 
ed, The provisions of Section 8 are in the 
nature of exemption and will have to be 
strictly construed. The Legislature has 
only granted exemption to the decrees 
for money and not to the suit for money 
arising out of the claim for maintenance. 
It is established principle of law that an 
intention of the Legislature has to be 
gathered from the express words used in 
the Statute. If the express words used in 
Section 3 and Section 8 of the Act are 
read together, in my opinion, it is quite 
clear that the term “suit for money” will 
govern the suit in which a claim for 
money arising out of the claim for main- 
tenance is made. 
. 1. The intention of Legislature 
in enacting this piece of Legislation is 
quite clear from the preamble to the 
Act. The Legislation wanted to provide 
for a relief to the agriculturist by way 
of temporary postponement of institution 
of suits ete. in the areas which are 
affected by natural calamities, so that he 
may not be vexed during this period and 
his property may not be put in jeopardy 
during this period of difficulty. This 
piece of the legislation has been enacted 
as a beneficent legislation meant for the 
protection of agriculturist, in the days of 
natural calamities. Therefore as observed 
by the Supreme Court in Jivabhai Puru- 
shottam v. Chhagan Karson, 1961 Nag LJ 
905 — (AIR 1961 SC 1491) if there is any 
doubt about the meaning of some provi- 
sion that doubt should be resolved in 
favour of the  agriculturist for whose 
benefit the Act is passed. : 

11. It is also not correct to say, as 
contended by the counsel for the appli- 
cant that the wife.will be kept in lurch 
for such period as she is being denied 
the very right to claim maintenance. If 


.any person having sufficient means neg- 


lects or refused to maintain his wife, she 
can approach the criminal Court under 
Section 488 of the Code of Criminal Pro- 
cedure and claim monthly allowance for 
her maintenance, 


12. In this view of the matter, there 
is no substance in this revision applica- 
tion and the revision application fails 
and is dismissed. However, in the cir- 


was aware of the facti > 
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cumstances of the case there will be no 
order as to costs, f 
Revision dismissed, 
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Baboolal Dalchand  Maloniya, Peti- 
tioner v. The Director of Municipal Ad- 


- ministration Sachivalaya, Bombay-32 and 


others, Respondents. 

Special Civil Appln. No. 216 of 1973, 

7D/-20-11-1973, í 

. Index Note:— (A) Interpretation of 
Statutes — Statement of Objects and 
Reasons — Use of. 

Brief Note:— (A) Although the state- 
ment of objects and reasons for the en- 
actment cannot be a direct aid to the 
construction,.yet it can be used for a 
limited purpose for finding out the pur- 


pose of the enactment by furnishing 
valuable historical material. 1969 Mah 
LJ 933, Rel. on. (Para 6) 

Index Note:— (B) C. P. and Berar 


Municipalities Act (2 of 1922), S. 176 — 
Rules under — Municipal Officers and 
Servants Recruitment Rules, R. 9 — M. P. 
Secondary Education Act (12 of 1951), 
Ss. 19 and 20 — Regulations under — 
School Code — Whether applies to Muni- 
cipal Schools, 

Brief Note- (B) The Municipal 
Council of Saoner passed an order mak- 
ing A, who was the Headmaster of a 
Municipal School, to retire on completing 
his age of superannuation which was 58 
years according to the Municipal bye- 
laws. The Council appointed B as Head- 
master in A's place, On A's appeal against 
the order the Director of Municipal Ad- 
ministration reinstated A and reverted 
B to his original post of assistant teacher. 
On B's writ petition challenging these 
orders; 


Held that conditions of service of A ' 


were governed by the bye-laws framed 
by Municipal Council, Saoner under the 
Municipalities Act and not by the School 
Code framed under the M. P. Secondary 
Education Act and the impugned orders 
were liable to be quashed. (Paras 19, 20) 

Ordinarily the relations between the 
management of the secondary school 
managed by the Munieipal Council and 
the teachers employed in it would be 
governed by the terms and conditions of 
their contract of employment incorporat- 
ed in the relevant Municipalities Act and 
the Rules and bye-laws framed there- 
under. In the absence of any other sta- 
tute controlling such a contract of em- 
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ployment and providing to the contrary, 
the teachers working in the Secondary 
Schools will be governed by the provi- 
sions of the Municipalities Act and the 
Rules and the Bye-laws framed there- 
under. The mere fact.that the school has 
obtained recognition etc. from the Board 
or the Edueation Department would not 
mean that the relations between the 
management and its employees have 
ceased to be governed by the relevant 
provisions of the Municipalities Act and 
the Rules and the Bye-laws framed 
thereunder. The School Code or the Pen- 
sion Scheme cannot be said to have the 
effect of controlling the relations be- 
tween the Municipal Council and its 
teachers or altering the terms and condi- 
tions of employment of such teachers or 
abrogating the law relating to the Muni- 
cipal employees which ordinarily would 
govern those relations. Bye-law No, 23 
framed by the Municipal Council, Saoner 
in unequivocal terms lays down that no 
servant of the Municipality can be re- 
tained in service after he attains the age 
of 58 years, In this view of the matter 
the Municipal Council, Saoner was right 
in retiring A at the age of superannuation 
when he attained the age of 58 years. | 
. (Para 9) 
In spite of the repeal of the C. P. and 
Berar Municipalities Act, 1922 and .the 
enaetment of the Maharashtra Municipa- 
lities Act. 1965, the present bye-law No. 
23 governing the age of retirement of the 
employees serving under the Municipal 
Council, Saoner, is still in force and will 
be applicable to the employees serving 
in the said Municipal Council (Para 11) 
Index Note:— (C) Constitution of 
India, Art. 226 — Writ petition — Locus 
standi. . 


'Brief Note:— (C) Where, after mak- 
ing A to retire, B was appointed as a 
Headmaster initially in officiating capa- 
city and subsequently in substantive 
capacity but on A's appeal B was re- 
verted from the post of Headmaster to 
his original post of Assistant Teacher. 

Held that sinee B's reversion result- 
ed in loss of emoluments and status, which 
meant civil consequences, B must be 
held to have been aggrieved by the said 
orders and therefore he had locus standi 


‘to file a writ petition under Art, 226. 


(Para 16) 


Index Note:— (D) Maharashtra Se- 
condary Education Boards Act (41 of 
1965), S. 40 — Repeal of M, P. Secondary 
Education Act (12 of 1951) — Effect of. 

Brief Note-— (D) By S. 40 of the 
Maharashtra Secondary Education Boards 
Act, 1965, the M. P. Secondary Education 
Act, 1951 stood repealed and even the 
Vidarbha Board of Secondary Education 
constituted thereunder stood dissolved. In 
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view of this repeal, the School Code 
framed under the said 1951 Act also stood 
automatically repealed and as there is 
no saving clause, saving either the old 
School Code or any of the Regulations 
framed under the M. P. Secondary Edu- 
cation Act, 1951, it cannot be said that 
even in spite of the repeal of the said 
Act, the old Secondary School Code will 
govern the terms and conditions of ser- 
vice of the teachers serving in any of the 
Secondary Schools in general and the 
High Schools managed by the Municipal 
Councils in particular. AIR 1973 SC 588, 
Rel, on. (Paras 17, 18) 


‘Cases Referred: Chronological Paras 


AIR 1973 SC 588 = 1971 (Supp) SCR 879, 
State of Maharashtra v, Lok Shikshan 
Sansthan 17 

AIR 1970 Bom 232 = 1969 Mah LJ 933 
(FB), Radhabai v. State of Maher. 
tra 


C. G. Madkholkar, for hu 
V. A. Masodkar (for No. 3 and D. B. 
Najbile (for No. 2), for Respondents. 

DHARMADHIKARI, J.:— Petitioner 
Babulal Dalchand Maloniya was appoint- 
ed as an Assistant Teacher in the Munici- 
pal Indian English Middle School, Sao- 
ner, on 2-7-1951, After the necessary 
training he was appointed on a regular 
scale from 5-4-1954 and was also confirm- 
ed in the said pest with effect from 5-4- 
1954 itself. In the year 1957 the Indian 
English Middle School run by the Muni- 
cipal Council was converted into a full- 
fledged High School and the petitioner 
was appointed as the Assistant Teacher 
in the same High School. In the year 
1969, the petitioner was selected for 
training of B. Ed. course and he success- 
fully passed the said examination in the 
year 1970. Thus, the petitioner was work- 
ins as a trained Assistant Teacher in the 
Municipal High School The third respon- 
dent to this petition, namely, Wasudeo 
Laxman Bharadwaj, was working as a 
Headmaster of the said High School. On 
30-12-1972 respondent No. 3 -Bharadwaj 
was to complete his age of 58 years, 
which is the age of superannuation ac- 
cording to the Municipal bye-laws. 
Therefore, the Municipal Council, Saoner 
served an order dated 31-12-1971 on 
Bharadwaj informing him that he will 


stand superannuated on 30-12-1972. Thus : 


respondent No, 3 Bharadwaj was made 
to retire from service on 30-12-1972, Con- 
sequent upon his retirement, the peti- 
tioner was ordered to officiate in the post 
of Headmaster vide order dated 1-12- 
1972 issued by the Administrator of the 
Municipal Council, Saoner. Thereafter 
vide order dated 31-1-1973 the petitioner 
was appointed as the Headmaster in a 
substantive capacity. After receiving the 
notice dated 31-12-1971, the respondent 
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No. 3 preferred. an appeal before the Di- 
rector of Municipal Administration with 
his representation-cum-appeal dt./- 14-9- 
1972. The petitioner was not made a 
party to the said appeal, nor he 
given any opportunity of being heard be- 
fore an order was passed by the Director 
of Municipal Administration dated 12-2- 
1973 whereby respondent No. 3 Bharad- 
waj was directed to be reinstated as a. 
Headmaster of the Municipal High 
School After receiving this order of the 
Director, the Administrator of the Muni- 
cipal Council, Saoner issued an order 
dated 21-2-1973 reinstating respondent 
No. 3 Bharadwaj as a Headmaster in the 
Municipal High School with immediate 
effect. Conseguent upon this order of re- 
instatement of respondent No, 3 Bharad- 
waj as the Headmasier, the Administra- 
tor of the Municipal Council, Saoner fur- 
ther ordered reversion of the petitioner 
to his original post of the Assistant Tea- 
cher, These orders have been challenged 
by the petitioner in this writ petition. 


2. According to the petition, the 
order passed by the Director of Municipal 
Administration is without jurisdiction. It 
was also contended on behalf of the peti- 
tioner, that it was not open for the Di- 
rector of the Municipal Administration to 
exereise any such powers or act contrary 
to the Government instructions. Accord- 
ing to the petitioner, he was not given 
any opportunity of being heard before the 
said order was passed by the Director of 
the Municipal Administration, and there- 
fore, the said order is contrary to the 
principles of natural justice. It was also 
submitted on behalf of the petitioner that 
the said order passed by the Director of 
the Municipal Administration resulted in 
reversion of the petitioner.to the post of 
the Assistant Teacher, and therefore, has 
resulted in civil consequences. In any 
case, therefore, before passing of the said 
order it was obligatory on the part of the 
Direczor to give a reasonable opportunity 
to the petitioner of being heard. It was 
also contended on behalf of the petitioner 
that according to the Municipal bye-laws 
the age of retirement of all municipal 
emplcyees is 58 years. The respondent 
No. 3 was en employee of Saoner Muni- 
cipal Council, and therefore, according to 
the bye-laws of the Municipal Council, 
Saoner, it was not open for the Municipal 
Council to retain him in service after he 
attained the age of 58 years. It was then 
contended on behalf of the petitioner that 
the Director of the Municipal Adminis- 
tration committed an error, apparent on 
face of the record, in holding that the 
provisions of Secondary School Code, 
framed under the M, P, Secondary Edu- 
cation Act, 1951, were applieable to the 
teachers serving in the High School run 
by the Municipal Council. According to 


was , 
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the petitioner, the provisions of the said 
School Code were not applicable to the 
schools run by the Municipal Council 
and the employees of the Municipal 
Council, including the teachers serving in 
the schools, were governed by the terms 
and conditions as incorporated in the 
Municipalities Act, Rules and Bye-laws 
framed thereunder. 


In the alternative it was also con- 
tended on behalf of the petitioner that 
even assuming that the provisions of the 
said Code framed under the said Act ap- 
plied to the teachers serving in the Mu- 
nicipal Council, Saoner, including the 
respondent No. 3, respondent No. 3 
Bharadwaj was not entitled to take ad- 
vantage of the said Code, as no agreement 
was entered into between the Municipal 
Council and the respondent No. 3 as con- 
templated by Regulation 7 of Chapter XII 
of the School Code. According to the 
petitioner, the School Code framed under 
the M. P. Secondary Education Act,: 1951 
was in the nature of a bye-law framed 
by the Vidarbha Board of Secondary Edu- 
cation and in case of conflict between the 
said Regulation and the bye-laws of the 
Municipal Council, Saoner, the bye-laws 
framed under the Municipalities Act -by 
the Municipal Council, Saoner should 
prevail Therefore, in short, it was the 
contention of the petitioner that the con- 
ditions of service of the respondent No. 3 
were governed by the provisions of the 
bye-laws framed by the Municipal Coun- 
cil, Saoner, and therefore, it was not open 
for the Municipal Council, Saoner, to re- 
tain the respondent No, 3 in service after 
the age of 58 years, Hence the order pass- 
ed by the Municipal Council retiring him 
from service after attaining the age of 
58 years was perfectly legal. It was also 
contended on behalf of the petitioner 
that the order of retirement issued by the 
Municipal Council was not in the nature 
of penalty, and therefore it was not open 
for the Director of the Municipal Admin- 
istration to entertain an appeal under any 
of the provisions of the Maharashtra Mu- 
nicipalities Act, 1965. The order passed 
by the Director of Municipal Administra- 


tion is, therefore, without jurisdiction; 
and is illegal. 
3. In reply to these contentions 


raised on behalf of the petitioner, res- 
pondent No. 3 Bharadwaj and respondent 
No. 2 Municipal Council, Saoner filed 
their returns, No appearance was put be- 
fore this Court on behalf of the Director 
of Municipal Administration. In the re- 
turn filed on behalf of the respondent 
No, 2, the Municipal Council, Saoner, it 
was contended that the Municipal Coun- 
cil, Saoner has power to frame the bye- 
laws for the purposes.of prescribing ser- 
vice conditions of its employees and ac- 
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cordingly the bye-laws have been framed 
by the Municipal Council in this behalf 
with the approval of the Government. 
Under the relevant bye-laws the age of 
superannuation of the Municipal employ- 
ees is 58 years. According to the Munici- 
pal Council Chapter XII of the Regula- 
tions of the Board of Secondary Educa- 
tion of Madhya Pradesh, which have been 
framed under the Madhya Pradesh Se- 
condary Education Act, 1951 are not ap- 
plicable to the teachers serving in the 
Municipal Council. It was also contended 
on behalf of the Municipal Council that 
the Saoner Municipal Council had not 
executed any agreement nor has taken 
any agreement in writing from either the 
petitioner or the respondent No. 3 as con- 
templated by the provisions of the said 
School Code. It is no doubt true that the 
Divisional Superintendent of Education 
Nagpur wanted that the teachers and the 
Headmaster of the Municipal High School 
should be made to sign an agreement of 
service in writing as per the said Regula- 
tions, but, according to the respondent 
No. 2, the Municipal Council, the Muni- 
cipal Council has been always of the view 
that the said School Code did not govern 
the service conditions of the Headmaster 
and the teachers of the High School. In 
this view of the matter, no agreement of 
service has been executed by either the 
petitioner or the respondent No. 3, by 
any teacher at any time so far as the 
Municipal Council, Saoner, is concerned. 
Thus, in short, it is also the contention of 
the Municipal Council, Saoner that the 
provisions of the School Code were not 
applicable to the teachers working in the 
Municipal Council and their service con- 
ditions are governed by the bye-laws 
framed by the Saoner Municipal Council. 


4, Respondent No, 3 Bharadwai, 
however, resisted the various contentions 
raised on behalf of the petitioner. It was 
contended by him that the provisions of 
the School Code framed under the M. P. 
Secondary Education Act were applicable 
to the teachers working in the Municipal 
Council and the service conditions of the 
teachers were not governed by the bye- 
laws framed by the Municipal Council in 
this behalf. According to the respondent 
No. 3, Bharadwaj, Madhya Pradesh Se- 
condary Education Act, 1951 was a spe- 
cial Act and in exercise of the, powers 
conferred by the said Act the State Gov- 
ernment had framed Regulations, in- 
eluding Chapter XII, known as the School 
Code. In pursuance of the provisions of 
the School Code, respondent No. 3 Bha- 
radwaj had submitted Form of agreement ` 
to the Municipal Council in Form No. III 
and had completed his part of the con- 
tract. According to Bharadwaj, the pro- 
visions of this School Code formed part 
and parcel of the terms and, conditions of 
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his service, the Municipal Council, Sao- 
ner committed an error in directing his 
retirement before he attained the age 
: of 60 years. It was also contended on his 
behalf that the Director of the Municipal 
Administration has got an overall control 
over the Municipal Councils and hence 
he has jurisdiction to set aside the illegal 
action. taken by the Municipal Council, 
Saoner, and therefore, the order passed 
by him is in accordance with law. [t was 


^ 


also contended on behalf of the respon- 


dent No. 3 that in ease of a conflict be- 
tween the School Code and the Bye-laws 
of the Municipal Council, it is the School 
Code which. wil prevail.In any. case, 
according to him, in view of the Gov- 
ernment resolution dated 15-10-1971, 
sanctioning the pension scheme for the 
teachers, it is quite clear that the tea- 
chers who were in service of the Munici- 
pel Council on 31-3-1966 were entitled to 
continue in service till they attain the 
age of 60 years and as Bharadwaj, the 
respondent No. 3, was in service of the 
Municipal Council, Saoner in the year 
1966, on 31-3-1966 and had exercised his 
option it: was not open for the Municipal 
Council, Saoner to issue an order of his 
superannuation directing his retirement 
from 31st December, 1972. 


5. In view of the controversy in- 
volved in this writ petition, it will be 
useful to refer to the relevant provisions 
of the Madhya Pradesh Secondary Edu- 
cation Act, 1951 and the Regulation fram- 
ed thereunder, The Madhya Pradesh Se- 
condary Education Act, 1951 was enacted 
to make a provision for establishment of 
a Board to regulate Secondary Education 
in Madhya Pradesh. After making vari- 
ous provisions for incorporation of the 
Board etc, vide Section 19 of the said 
Act, a provision was made conferring a 
power upon the Board to make Regula- 
tion for the purposes of carrying into 
effect the. provisions of the Act. In parti- 
. eular and without prejudice to the gene- 
rality of this power, a power was con- 
ferred upon the Board to frame Regula- 
tion providing for the conditions of re- 
cognition of institutions for the purposes 
of admission to the privileges of the 
Board and framing of a School Code to 
ensure a minimum standard of efficient 
and uniform management of the schools. 
By Section 20 of the said Act the Gov- 
ernment was authorised to frame the first 
Regulations and it was further directed 
that the Regulations so made by the State 
Government, after previous publication, 
shal! be deemed to have been made by 
the Board and continue in force until 
altered or modified by the Board. In ex- 
ercise of this power the Regulations 
were framed by the State Government. 
Chapter XI of the said Regulations dealt 
with the recognition of institutions by 
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the Board. Vide Regulation No. 11 of the 
said Chapter it was made clear that every 
recognised school shall comply with the 
provisions of the School Code as laid 
down in Chapter XII of the Regulations. 
Vide Chapter XII of the said Regulation 
a School Code was framed by the State 
Government, in exercise of its powers 
under Section 20 of the M, P, Secondary 
Education Act, 1951. 


6. To understand the nature and 
the scope of the said School Code it is 
necessary to reproduce the statement of 
objects and reasons of this Code, which is 
as under: 


“The Code is framed in order to en- 
sure a minimum standard of efficient and 
uniform management of secondary schools 
recognised by the Secondary Education 
Board. It applies to all non-Government 
Secondary Schools. These schools are at 
present controlled and managed by Gov- 
erning Bodies or Managing Committees 
with widely different constitutions and 
functions, The Code provides for the for- 
mation of a School Committee for secon- 
dary schools, and this shall be the only 
body answerable to the Board on behalf 
of the governing body or the founder- 
member or members as the case may be. 
The constitution of the School Commit- 
tee proposed in the Code permits the re- 
presentation of the governing body on it. 
The Code also regulates the appointment, 
salaries and conditions of service of tea- 
chers, At present there is no uniformity 
in these matters, which are trial to the 
well-being of secondary schools, and the 
result is that the staff in several schools 
is underpaid, and has no security of ser- 
vice. The Code finally tries to secure a 
tolerable financial stability for every in- 
stitution by requiring that it shall have 
reserve fund. If private bodies, which are 
the biggest agency today in the field of 
secondary education, are to continue to 
promote and maintain more secondary 
Schools, it is essential that they should 
be allowed to do so only if minimum 
financial stability is guaranteed for pre- 
sent and future schools conducted by 
them. The Code is, therefore, intended to 
secure the attainment of the following 
three objectives in all non-Government 
secondary schools:— 

(ii minimum standard of 
efficient management; 

(ii) minimum seales of salaries for 
teachers and satisfactory service  condi- 
tions for them; and 

(iii) a minimum financial stability." 
Although the statement of objects and 


uniform 


.reasons leading to the passing of the 


Code cannot be looked into as 
a direct aid to the construction, yet it 
can be used for a limited purpose for 
finding out the purpose for which this 
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Code was made. For properly understand- 
ing the true meaning and import of the 
Code as such, it is necessary to gather as 
to what was the intention of the Govern- 
ment behind the framing of the Code it- 
self. As observed by this Court in Smf. 
Radhabai v. State of Maharashtra, 1969 
Mah LJ 933 — (AIR 1970 Bom 232) (FB), 
the statement of objects and reasons of 
the Statute may and does often furnish 
valuable historical material in ascertain- 
ing the reasons which induce the Legis- 
lature to enact a Statute, For determin- 
ing the true scope of the Code, it will be 
necessary to take into account the his- 
tory behind the framing of this Code, 
the reasons which led to its framing, the 
mischief which is intended to suppress 
and the remedy provided by the Code 
for curing the mischief. Jn our opinion, 
the statement of objects and reasons af- 
fords useful assistance in this behalf. 
From this statement of objects and 
reasons it is quite clear that before fram- 
ing of the School Code'the schools were 
controlled and managed by Governing 
Bodies or the Managing Committees with 
widely different constitutions and func- 
tions, and therefore, it was intended to 
provide for the formation of a School 
Committee for the Secondary School and 
this Committee shall be the only body 
answerable to the Board on behalf of the 
governing body or the founder-member 
or members as the case may be. Before 
the framing of the Code there was no 
uniformity in the matters relating to the 
appointments, salaries and conditions of 
service of the teachers and as a result of 
this the staff in the several schools was 
underpaid and had no security of service. 
The Code also tried to secure a tolerable 
financial stability for every institution by 
requiring that it should have reserve 
fund etc. In short, the Code was, there- 
fore, intended to secure the attainment 
of the objectives, namely, minimum 
standard of uniform efficient management, 
. minimum scales of salaries for teachers 
and satisfactory service conditions for 
them and minimum financial stability. 
From this statement of objects and 
reasons it is quite clear that the framers 
of the Code had in their mind the situa- 


tion then existing in the various private . 


schools which had no financial stability 
and wherein the staff was underpaid and 
had no security of service ete. This was 
the mischief which the framers of the 
Code intended to suppress and remedy 
and for this purpose the said Code was 
framed. So far as the teachers working 
in the Secondary Schools run by the 
Municipal Council were concerned their 
service conditions were governed by the 
provisions of the C. P. and Berar Munici- 
palities Act and the Rules and Bye-laws 
framed thereunder. The Saoner Munici- 
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pality was the Municipality constituted 
under the C, P. and Berar Municipalities 
Act, 1922. The said Municipalities Act . 
made specifie provisions regarding ap- 
pointments, duties and conditions of ser- 
vice of the servants of the Municipal 
Council Under the C. P. and Berar Muni- 
cipalities Act, 1922 the State Government 
was authorised to make rules under the 
Act prescribing the qualifications of the 
candidates etc. In exercise of this poweér, 
the State Government had framed Rules 
known as Municipal Officers and Ser- 
vants Recruitment Rules, By these Rules 
the State Government had also laid down 
the educational and other qualifications 
of a candidate for the post of a teacher 
in the High Schools. The Recruitment 
Rules further provided that the Muninci- 
pal Committees may make an appoint- 
ment for any of these posts, including 
the post of a teacher, either by direct 
recruitment or by recruitment of an offi- . 
cer or an official already in Municipal 
Service. By Rule 9 of these Rules, the 
Municipal Committee was enjoined to in- 
vite applications by notice to be publish- . 
ed in the Committee's office and in one 
or more leading newspapers and consti- 
tute a Selection Committee for the pur- 
pose of selecting candidates. The provi- 
sions were also made for selection, ap- 
pointment and confirmation of the em- 
ployees etc, under the Municipalities Act. 
The conditions of service of teachers, in- 
cluding their appointments, salaries etc. 
Were governed by the various provisions 
of the Municipalities Act, the Rules and 
the Bye-laws framed thereunder. So far 
as the schools run by the Municipal 
Councils are concerned they were under 
the management of the Municipal Coun- 
cil and so far as these schools are con-' 
cerned there was also a minimum finan- 
cial stability. The provisions were also 
made regarding the salaries of the tea- 
chers and satisfactory service conditions 
for them. It is also clear from the various 
provisions of the Municipalities Act that 
the schools run by the Municipal Cóuncil 
were managed by the Municipal Council 
itself as per the provisions of the Act, 
and weré not controlled and managed ‘by 
the Governing Bodies or the Managing 
Committees. Therefore, in our opinión, 
none of the reasons stated in the state- 
ment of objects and reasons, appended to 
the School Code, applied to the schools 
run by the Municipal Councils, Apart” 
from the statement of objects and reasons 
appended to the School Code, the various 
provisions of the School Code themselves 
indicate that it was not the intention of 
the framers of the School Code that it 
should apply to the schools run by the 
local authorities. Clause 2 of the Code it- 
self in unambiguous terms stated that 
"every school other than 2 schoo) run 
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by Government or. a Local Authority 
shall have a School Committee answer- 
avle to the Board’. From this clause itself 
it is very clear that the schools run by 
the Government or the Local Authority 
were treated on par and it was not neces- 
sary for them to have any School Com- 
mittee as such. Thereafter various provi- 
sions have been made in the School Code 
for the formation of the School Commit- 
tee in case of the schools run by the So- 
cieties registered under the Societies Re- 
gistration Act, Clause 3 of the Code then 
provided for the tenure of the members 
of the School Committee. Clause 4 of the 
Code made a provision that all funds of 
these schools shal! vest in the Govern- 
ing Body and the founder-member or the 
members as the case may be and they 
alone shall have the powers to enter into 
any contracts binding on the Society. 
Then further provisions of the clauses of 
the Code provided for the conditions of 
service of teachers, scales of pay, selec- 
tion of teachers for appointments etc. 
Clause 7 (1) of the Code reads as under: 


“7, Conditions of service of teachers: 

(1) All headmasters and teachers ex- 
cept those appointed temporarily for a 
period of not less than one year, shall be 
on probation for a term of one year 
which may be extended to two years, If 
after two years of service, any  head- 
master or teacher is continued in his ap- 
pointment he shall, unless the appointing 
authority, for reasons to be recorded in 
writing otherwise directs, be'deemed to 
have been confirmed in that appointment. 
On confirmation, the headmaster or the 
teacher, as the case may be, shall sign a 
. contract of service in the form prescrib- 
ed in Form III or IV appended to this 
Code, as the case may be, as soon as 
pr&cticable: 


Provided that the above provisions 
shall not apply to the case of any special 
teacher appointed under a special agree- 
ment after taking the sanction of the 
Board, or to the case of a person already 
employed on a contract in writing exe- 
cuted before the commencement of this 
Code, unless he agrees to substitute it 
with the new agreement.........” 


If the contents of Forms IJI and IV re- 
lating to an agreement are read with this 
Regulation 7, it is quite clear that an 
agreement is required to be executed by 
a teacher concerned as well as the Gov- 
erning Body of the School. If all the 
clauses of clause 7 are read in their con- 
text, to us, it is quite clear that the pro- 
visions incorporated in the School Code 
were not meant for the schools . which 
were run either by the Government or 
the loeal authority and were intended to 
apply to other schools which were run 
by the Societies registered under the So- 
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cieties Registration Act and. were manag- 
ed by the Governing Bodies or the 
Managing Committees, 1f the provisions 
of the School Code are compared and 
read with the relevant provisions of the 
Municipalities Act and the Rules framed 
thereunder, it is quite clear that it was 
not the intention of the framers of the 
Code that the said provisions of the Code 
should override the provisions of the 
Municipalities Act and the Rules framed 
thereunder and should also govern the 
schools run by the local authorities which 
are managed and controlled by the Muni- 
cipal Councils constituted under the Mur 
nicipalities Act. On the contrary, in our 
opinion, it is quite clear from the aims, 
objects and reasons appended to the Code 
as well as the relevant provisions of the 
Code themselves that it was the intention 
of the framers of the said Code that the 
said Code shall not apply to the schools 
2 by the Government or a local autho- 
rity. 


7. In any case, from the material 
placed before us by the Municipal Coun- 
cil, Saoner, it is quite clear that no agree- 
ment as contemplated by Regulation 7 
either in Form III or Form IV was exe- 
cuted between respondent No. 3 Bharad- 
wej and the Municipal Council, Saoner. 
As there is no completed contract  be- 
tween the Municipal Council and respon- 
dent No. 3 Bharadwai, as contemplated 
by the provisions of the School Code, it 
cannot be said that the parties have 
agreed between themselves that the age 
of retirement of the headmaster of the 
Municipal High School shall be 60 years. 
Apart from the efficacy of such an agree- 
ment, even if so entered, in view of the 
specifc provisions of the Municipalities 
Act and the Rules framed thereunder, in 
our opinion, in the absence of any such 
agreement between the parties, it was 
not open for the respondent No, 3 to rely 
upon clause 4 of the agreement in Form 
TII. In this view of the matter also, in the 
absence of any other agreement be- 
tween. the parties, in our opinion, the 
conditions of service so far as they re- 
late to the age of retirement of a teacher 
working in the Municipal High School is 
concerned, will be governed by the bye- 
laws framed by the Municipal Council in 
exercise of the powers conferred upon it 
under the C. P. and Berar Municipalities 
Aci, 1922. 


8. However, Shri V. A. Masodkar, 
the learned counsel for the respondent 
No. 3, Bharadwaj, in support of his con- 
tention has relied upon the pension 
scheme framed by the Government vide 
Government Resolution dated 15th Au- 
gust 1971, known as the Pension Scheme 
for the teaching staff in the Secondary 
Schools run by the Municipal Council or 
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the Corporation and which is duly adopt- 
ed by the Saoner Municipal Council. It is 
not contended by Shri Masodkar that by 
virtue of this Government resolution or 
adoption of the said Pension Scheme, an 
additional right has been conferred upon 
respondent No. 3 Bharadwaj to continue 
in service till he  attains the age of 60 
years, According to Shri Masodkar, the 
effect of adoption of this Pension Scheme 
by the Municipal Council is to protect 
the rights already conferred upon a tea- 
cher by the School Code, In our opinion, 
there is no substance in this contention 
of Shri Masodkar. In the view which we 
have taken that the provisions of the 
School Code were not applicable to the 
teachers serving in the schools run by 
the Municipal Council, the question of 
protecting any such right will not arise. 
Even otherwise merely because the Pen- 
sion Scheme has been adopted by the 
Municipal Council, it cannot be said that 
bye-law framed by the Municipal Council 
automatically stood altered or amended. 
This is further clear from the  conten- 
tions raised on behalf of the Municipal 
Council in its return. 


9, Ordinarily the relations between 
the management of the secondary school 
managed by the Municipal Council and 
the teachers employed in it would be 
governed by the terms and conditions of 
their contract of employment incorporat- 
ed in the relevant Municipalities Act and 
the Rules and bye-laws framed there- 
under, In the absence of any other sta- 
tute controlling such a contract of em- 
ployment and providing to the contrary, 
the teachers working in the Secondary 
Schools will be governed by the  provi- 
sions of the Municipalities Act and the 
Rules and the Bye-laws framed there- 
under. The mere fact that the school has 
obtained recognition etc. from the Board 
or the Education Department would not 
mean that the relations between the 
management and its employees have ceas- 
ed to be governed by the relevant provi- 
sions of the Municipalities Act and the 
Rules and the Bye-laws framed  there- 
under. No provision has been shown to 
us which could override the provisions of 
the Municipalities Act and the Rules and 
the Bye-laws framed thereunder. In the 
absence of any such law providing to the 
contrary or abrogating the terms and 
conditions of the service of the teachers 
employed in the Municipal School, it will 
have to be held that their conditions of 
service are also governed by the Munici- 
palities Act and the Rules and the Bye- 
laws framed thereunder, The School 
Code or the Pension Scheme to which a 
reference has been made hereinbefore 
cannot be said to have the effect of con- 
trolling the relations between the Muni- 
cipal Council and its teachers or altering 
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the terms and conditions of employment 
of such teachers or abrogating the law 
relating to the municipal employees 
which ordinarily would govern those re- 
lations, Bye-law No. 23 framed by the 
Municipal Council, Saoner in unequivocal 
terms lays down that no servant of the 
Municipality can be retained in service 
after he attains the age of 58 years. In 
this view of the matter, in our opinion, 
the Municipal Council, Saoner was right 
in retiring the respondent No. 3 at the 
age of superannuation when he attained 
the age of 58 years, 


10. It was also contended on be- 
half of respondent No. 3 Bharadwaj by 
Shri Masodkar that the said Bye-laws 
framed by the Saoner Municipal Council 
stand repealed, in view of the repeal of 
the C. P. and Berar Municipalities Act, : 
1922 and enactment of the Maharashtra 
Municipalities Act, 1965. 


11. It is no doubt true that the 
C. P. and Berar Municipalities Act, 1922, 
as in force in Vidarbha Region of the 
State of Maharashtra, was repealed “by 
virtue of Section 343 of the Maharashtra 
Municipalities Act, 1965. However, by 
virtue of the provisions of Section 346 of 
the Maharashtra Municipalities Act, 1965, 
the bye-laws framed by the Municipal 
Council under the repealed laws and in 
force immediately before the appointed 
day were to continue in force until they 
are superseded by the competent autho- 
rity. Thus the bye-laws framed by the 
Municipal Council, Saoner under the re- 
pealed Act were to remain in force in 
Spite of the repeal of the said Act by the 
Maharashtra Municipalities Act, 1965. 
By Section 347 of the Maharashtra Muni- 
cipalities Act, 1965 a specific provision 
has been made for protecting the salaries 
etc. including other conditions of service 
of officers and servants in the employ- 
ment of existing Municipal Council It 
cannot be said that bye-law No, 23 fram- 
ed by the Municipal Council is in any 
way inconsistent with the provisions of 
the Maharashtra Municipalities Act, 1965. 
In this view of the matter, in our opin- 
ion, in spite of the repeal of the C. P. and 
Berar Municipalities Act, 1922 and the 
enactment of the Maharashtra  Munici- 
palities Act, 1965, the present  bye-law 
No. 23 governing the age of retirement 
of the employees serving under the Muni- 
cipal Council, Saoner, is still in force and 
will be applicable to the employees serv- 
ing in the said Municipal Council, 


12. It was then contended by Shri 
Masodkar that in view of the letter issu- 
ed by the office of the Director of Muni- 
cipal Administration dated 17-3-73 add- 
ressed to the Administrator, Municipal 
Council, Tumsar, Annexure R-4, and 
copies of which were forwarded to the 
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Presidents of all Municipal Councils in 
Nagpur Division, informing them that 
the age of superannuation of the Secon- 
dary School Teachers in Municipal Coun- 
cils in Vidarbha, who were permanent on 
31-12-1965, would be 60 years as per the 
provision of the M. P. Secondary Educa- 
tion Act, 1951, the respondent No. 3 is 
entitled to continue in service till he at- 
teins the age of 60 years. According to 
Shri Masodkar, this letter should be con- 
Strued to be an crder issued by the Di- 
rector of Municipal Administration in 
exercise of his power under Section 76 
(2) (b) of the Maharashtra Municipalities 
Act, 1968. 


13. It is not necessary for us to 
consider this contention of Shri Masod- 
kar, in view of the fact that the alleged 
letter was written on behalf of the Di- 
rector of Municipal Administration on 
17-3-1973, much after the actual retire- 
ment of respondent No. 3 Bharadwai. 
Respondent No, 3 Bharadwaj stood retir- 
ed from the Municipal service with effect 
from 31-12-1972. The letter written by 
the Director of Municipal Administration 
cn 17-3-1973 can have no retrospective 
effect, and therefore, in any case as far 
as the facts and circumstances of the 
present case are concerned, in our opin- 
jon, such a letter is not relevant for de- 
ciding the controversy involved in this 
writ petition, 


14, On the contrary as per in- 
structions issued by the Government 
vide its letter No. SSN/3064-34764-G 
dated 17-4-1964 and addressed to the 
Deputy Director of Education, Nagpur the 
Government has clarified the position 
that in case of conflict between the ser- 
vice conditions of teachers serving in 
secondary schools managed by the Muni- 
cipal Committee governed by the Statute 
and the service conditions of the teach- 
ers laid down in the grant-in-aid Code 
for secondary schools, the former will 
prevail. The petitioner has also filed an 
Annexure E, another letter issued by the 
Government of Maharashtra Education 
and Social Welfare Department, dated 
25-1-1965 addressed to the President, 
Municipal Council, Deulgaon Raja, dis- 
trict Buldana, wherein the Under-Secre- 
tary to the Government of Maharashtra, 
Education and Social Welfare  Depart- 
ment had informed the President of 
Municipal Committee, Deulgaon Raja that 
in case of conflict between the service 
conditions of teachers in the secondary 
schools managed by the Municipal Com- 
mittees governed by the Statute, and the 
service conditions of the teachers laid 
down in the grant-in-aid Code for recog- 
nition and the grant-in-aid to secondary 
schools, the former will prevail. From 
these letters issued by the Government, 
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it is quite clear that even according to 
the State Government so far as the tea- 
chers working in the secondary schools 
managed by the Municipal Committees 
are concerned, their service conditions 
are governed by the provisions of the 
relevant Statute, namely, the Municipa- 
lities Act, In this view of the matter, in 
our opinion, there is no substance in this 
contention raised on behalf of respon- 
dent No. 3 Bharadwaj. 


15. It was faintly argued by Shri 
Masodkar that the petitioner has no locus 
Standi to file the present writ petition, 
beeause he was only appointed as a head- 
master in the Municipal High School in 
an officiating capacity, which did not con- 
fer upon him any legal right to the post. 


16. In our opinion, there is no 


subszance in this contention of Shri 
Masodkar. After retirement of the res- 
pondent No. 3, the petitioner was ap- 


pointed as a headmaster of the Municipal 
High School, Saoner initially in officiat- 
ing capacity by order dated 1-12-1972. 
However, subsequently by an order dated 
31-1-1973 he was appointed as a head- 
master in the Municipal High School, 
Saoner with effect from 1-2-1973 in a 
substantive capacity. Not only this, as a 
result of the order passed by the Director 
of Municipal Administration dated 12-2- 
1873 he was reverted from the post of 
the headmaster to his original post of the 
Assistant Teacher with immediate effect. 
It cannot be disputed that this reversion 
resulted in loss of the emoluments and 
status so far as the petitioner is concern- 
ed, The order passed by the Director of 
the Municipal Administration directing 
the reinstatement of respondent No. 3 
Bharadwaj and the consequential rever- 
sion of the petitioner from the post of 
the headmaster to the post of an Assis- 
tant Teacher had resulted in civil conse- 
quences, ard therefore, in our opinion, 
the petitioner was aggrieved by the said 
orders passed by the Director of the 
Municipal Administration as well as the 
Administrator, Municipal Council, Sao- 
her, and had, therefore, locus standi to 
file the present writ petition. 


17. The whole controversy in- 
volved in this writ petition can also to be 
looked into from another perspective. 
After the formation of the State of Maha- 
rashtra a new Code for recognition of 
grant-in-aid to Secondary School was 
framed, From the introductory note ap- 
pended to this Code, which is now known 
as Secondary Schools Code, it is quite 
clear that before the State reorganisa- 
tion, Vidarbha and Marathwada area of 
the Ex-Madhya Pradesh and Ex-Hydera- 
bad State respectively and ihe former 
States of Saurashtra and Kutch had in 
their own areas different rules governing 
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recognition of (and) grant-in-aid to non- 
Government secondary schools. The prac- 
tices and conventions followed in this con- 
nection in these different areas were not 
uniform. Therefore. in order to bring a 
uniformity in the matter, an Integration 
Committee for Secondary Education was 
appointed by the then Government of 
Bombay in 1958. This Committee, inter 
alia was asked to examine the different 
Education Codes and administrative prac- 
tices then in force at the secondary stage 
and to make proposals for the introduc- 
tion of a unified system of secondary 
education and pattern of assistance to 
non-Government secondary schools. This 
Committee submitted its report in 1959. 
Even though it did not make any speci- 
fic recommendations with regard to the 
Grant-in-aid Code, it did make certain 
suggestions in this respect, Therefore, in 
December, 1960, the Government of 
Maharashtra appoinied a Committee con- 
sisting of officials and non-officials. It 
was entrusted with the work of suggest- 
ing a unified Code for the consideration 
of Government. The Committee, after 
due deliberations prepared a revised 
Draft Code and submitted the same to 
Government in August, 1961. The present 
school Code is mainly based on the draft 
prepared by that Committee and was in- 
iroduced as a common Code for the re- 
cognition of and Grant-in-aid to non- 
Government secondary schools through- 
out the State. The said Code came into 
force with effect from the year 1963-64. 
Therefore, after the framing of the said 
Secondary Schools Code by the Govern- 
ment of Maharashtra, it was the said 
Code which governed all non-Govern- 
ment secondary schools. After this the 
: Maharashtra Secondary Education Boards 
Act was enacted by the State -Legisla- 
ture, This Act was enacted to 
make a provision for establishment of a 
State Board and a Divisional Board to 
regulate certain matters pertaining to the 
education in State of Maharashtra. By 
Section 40 of the Maharashtra Secondary 
Education Boards Act, 1965, the M. P. 
Secondary Education Act, 1951 stood re- 
pealed and even the Vidarbha Board of 
Secondary Education constituted there- 
under stood dissolved. Section 40, which 
is a repealing and saving section only 
saved the properties, rights and interest 
of the erstwhile dissolved Boards. Sec- 
tion 40 (2) (g) and (h) also accorded pro- 
tection to the officers and servants of the 
State Government as well as the dissolv- 
ed Boards and protected their conditions 
of service which were applicable to them 
immediately before the appointed day. 
No provision was made in this Act to 
save any of the regulations framed under 
the M, P. Secondary Education Act, 1951, 


including the School Code framed under 
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the said Act. This seems to us to be ob- 
vious. As already stated hereinbefore, 
even prior to the enactment of the Maha- 
rashtra Secondary Education Boards Act, 
1965 the State Government had framed 
an independent Secondary Schools Code 
for the purposes of recognition of (and) 
grant-in-aid to the secondary schools, As 
observed by the Supreme Court in State 
of Maharashtra v. Lok Shikshan Sansthan, 
(AIR 1973 SC 588) the provisions of this 
Code were in the nature of executive and 
administrative instructions, It is clear 
from the introductory note appended to 
the new Schools Code that it was framed 
by the State Government to bring about 
uniformity in all matters which are pro- 
vided by the said Code. The said Code 
was in vogue in the whole State of Maha- 
rashtra even before the Maharashtra Se- 
condary Education Boards Act, 1965 came 
into force and Madhya Pradesh Secon- 
dary Education Act, 1951 was repealed. 


18. In this view of the matter it 
was contended by Shri Madkholkar, thel 
learned counsel for the petitioner, that 
in view of the repeal of the Madhya Pra- 
desh Secondary Education Act, 1951, the 
School Code framed under the said Act 
also stood automatically repealed and as 
there is no saving clause, saving either 
the old School Code or any of the Regu- 
lations framed under the M. P. Secon- 
dary Education Act, 1951, it cannot be 
said that even in spite of the repeal of 
the said Act, the old Secondary School 
Code framed under the M, P. Secondary 
Education Act, 1951 wil govern the 
terms and conditions of service of the 
teachers serving in any of the secondary 
Schools in general and the High Schools 
managed by the Municipal Councils in 
particular, 


19. However, in the view which 
we have taken already it is not necessary 
for us to probe into this question in de- 
tail and to decide it in this writ petition. 
Since we have already held that the con- 
ditions of service of the respondent No, 3, 
who was the headmaster of the Munici- 
pal High School, Saoner, were governed 
by the bye-laws framed by the Munici- 
pal Council, Saoner under the Munici- 
palities Act and not by the School Code 
framed under the M. P. Secondary Edu- 
cation Act, 1951, it is not necessary for 
us to decide other contentions raised by 
the petitioner in this petition, because, in 
our opinion he is entitled to succeed in 
this petition on this ground alone, 


20. In the result, therefore, the 
writ petition filed by the petitioner is 
allowed and the order passed by the Di- 
rector of the Municipal Administration 
dated 12-2-1973, incorporated in Anne- 
xure H, is hereby quashed and set aside. 
Consequently, the order passed by the 
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Municipal Council, Saoner dated 21-3- 
1973 ordering reinstatement of respon- 
dent No. 3 Bharadwaj and reverting the 
petitioner to his original post of Assistant 
Teacher with immediate effect is also 
hereby quashed and set aside, However, 
in the circumstances of the case there 
will be no order as to costs. 


Writ petition allowed, 
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DHARMADHIKARI, JJ. 

The New India Assurance Co, Ltd., 
Bombay, Appellant v. Radheshyam Moti- 
lal Khandelwal and others, Respondents, 

F. A. F. O, D. No. 4 of 1965, D/- 12-9- 
1973, against order of V. G. Vani, Civil J. 
Sr. Divn. at Bhandara in S. C. S. No. 13 
of 1961. 

Index Note:— (A) Insurance Act 
(1938), Ss. 2 (6-B), 3 (2) (f) — Implied 
incorporation of policy conditions — Ma- 
chine risk insurance policy — Condition 
of forfeiture in case of fraudulent claim 
or failure to bring action within stipulat- 
ed time on repudiation — No reference 
made to such condition in receipt of first 
premium nor brought to the notice of in- 
sured before acceptance Condition 
forms normal term of class of policies in 
question and is binding on insured — 
Condition does not violate S. 28 of Con- 
tract Act. (X-Ref:— Contract Act (1872), 
S. 28). 


Brief Note:— (A) The insurance for 
machine risk forms part of the general 
insurance as defined in S, 2 (6-B), Insur- 
ance Act. (Para 11) 

When a proposal is made by the in- 
sured, he must be presumed to have ap- 
piied for a policy which is normally issu- 
ed in respect of the risk which the pro- 
poser wants to be covered by the policy 
of insurance, If it is shown that there has 
been an agreement on the essential terms 
of a contract of insurance proposed, 
namely, the subject-matter of the insur- 
ance, the amount of the insurance, the 
nature of the risk insured against, the 
period for which the insurance is to last, 
and the rate of premium to be charged, 
then the proposal must be deemed to 
have been accepted by the insurance 
company on the basis that it will issue 
to the insured a policy which it normally 
issues in respect of the kind of the risk 
that is sought to be covered by the agree- 
ment. (Para 10) 


* (Only portions approved for reporting 
by High Court are reported here.) 
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An insurance policy is a unilateral 
undertaking by the insurers to pay the 
sum insured on the happening of a speci- 
fied event and it is, unless and until recti- 
fied, the exclusive record of the contract. 
The insurer, therefore, is under an obli- 
gation to issue a policy, though, in order 
to give immediate protection pending the 
issuance of the policy, an interim receipt 
or a cover note is normally issued by the 
insurer, An interim receipt or cover note 
expresses the terms of the contract be- 
tween the parties up to the date when a 
policy is issued and whenever a policy is 
issued the contract expressed in the 
policy supersedes the contract expressed 
in the interim receipt or cover note as 
to the future but not as to the past, 

(Para 11) 


A condition of forfeiture of benefits 
available under a machine risk insurance 
policy in ease of fraudulent claim or 
failure to bring action within three 
months on repudiation of claim by the 
insurer, was one of the usual terms on 
which the insurance company accepted 
the proposal of insurance and notwith- 
standing the fact that this condition was 
not expressly brought to his notice at 
the time when the insured signed the 
proposal form and that neither the pro- 
iposai form nor the receipt for premi- 
um expressly mentions that the contract 
was subject to the normal terms and con- 
ditions in the policy, the condition was 
binding on the insured. (Paras 11, 13) 


‘The condition does not violate S. 28 
of the Contract Act. (Para 13) 


Mac Gillivray’s Insurance Law, 5th 
Edition, Vol. 1, Pp. 641, 655 & 663 and 
AIR 1966 SC 1644 and AIR 1914 Bom 225 
(2) and AIR 1924 Cal 186 and 1907 AC 
59 and Mulla’s Indian Contract & Speci- 
fie Relief Acts, 9th Edn., P, 295, Relied 
on, 

If the insured wanted to treat the 
policy issued to him as a counter-offer 
containing condition of forfeiture in ques- 
tion which the insured was at liberty to 
accept or reject, by his conduct in keep- 
ing the policy with him and making a 
claim under the policy he must be deem- 
ed to have accepted the counter-offer. 

(Para 14) 


If the insured makes a claim for re- 
imbursement of the expenses they had 
incurred under the contract of insurance, 
he cannot disclaim a part of the same 
contract, viz. the condition of forfeiture. 
(1892) 1 QB 144, Relied on. (Para 14) 


A suit by the insured for reimburse- 
ment, brought more than 3 months after 
repudiation of the claim by the insurer, is 
not maintainable in the light of the con- 
dition of forfeiture in the policy. 

(Para 18) 
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Cases Referred: Chronological Paras 
AIR 1966 SC 1644 = (1966) 3 SCR 500, 
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V. R. Manohar and J. P. Pendse, for 
Appellant; V. R. Padhye and R. M, Jo- 
barapurkar, for Respondents. 


CHANDURKAR, J.:— This is an 
appeal by the defendant, the New India 
Assurance Company Limited, Bombay, 
challenging a decree for Rs. 16,494.80 
passed against them in favour of the 
plaintiffs. The plaintiffs claimed to be 
partners of a partnership firm carrying 
on the business of milling rice in the 
mil known as Alibhai Rice Mills at 
Gondia, Admittedly, in November, 1959 
plaintiff No. 1 Radheshyam purporting to 
act on behalf of Messrs Alibhai Rice 
Mills, Gondia, signed an inventory of the 
property to be insured with the defen- 
dant Company, with an endorsement that 
only engine risk was to be covered and 
that plaintiff No. 1 Radheshyam should 
be informed as to how much premium 
would be required to be paid. The in- 
veniory referred to two items: (1) Rus- 
ton Oil Engine Make, Ruston & Hornsby 
Lincoln Ltd., England, and (2) Rice Mill 
Automatic Plant, one ton Behares Indus- 
trial Work, Dehanu Road. Against the 
first item the sum insured was shown as 
Rs. 35,000/-, and against the second item 
it was shown to Rs. 25,000/-. The form of 
inventory is on the reverse of the form 
which is really a form of proposal for 
machinery insurance. It contains several 
items of information to be supplied by 
the proposer, It also contains a column 
for the proposer’s signature but the 
plaintiff No, 1 has not signed this propo- 
sal form and his signature appears in the 
column “proposer’s signature" at the 
fooi of the inventory of the property to 
be insured. The defendant Company in its 
transaction with the plaintiff No. 1 who 
is described as a contractor representing 
Messrs Alibhai Rice Mills, Gondia, was 
represented by their local agent Waman 
Tukaram Dhomney (D.W. 1) The pre- 
mium amount of Rs. 890/- paid by the 
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plaintiffs was received by Dhomney on 
30-11-1959. He passed a duly stamped re- 
ceipt on behalf of the defendant Com- 
pany on the same day and the receipt 
stated that it was in respect of machi- 
nery breakdown insurance. This receipt 
is Ex. 101. It is not in dispute that the 
poliey incorporating the terms of the in- 
surance contract was not sent to the 
plaintiff No. 1 immediately. According to 
the plaintiffs, an accident took place on 
14-12-1959 in their mills resulting in the 
cracking of the engine head and the main 
bearing with the result that these two 
parts were a total loss. At the same acci- 
dent further damage was seen to have 
been caused to the big end bearing metal 
and the plaintiff No. 1, therefore, issued 
a telegram (Ex. 103-A) to the Head Office 
of the defendant Company at Bombay 
informing them about the accident and 
asking them to setile the claim. A letter 
confirming the sending of the telegram 
was also sent by the plaintiff No. 1 to 
the defendant Company at Bombay with 
copies to the branch office of the Com- 
pany at Nagpur and Raipur. This letter 
js Ex. 103, In the same letter the plain- 
tiff No. 1 informed the defendant Com- 
pany that he had in his possession one 
old repaired head which will be fitted and 
the mill will start, so that the loss of 
Rs. 600/- per day which was being caused 
could be obviated. On the same day 
the Nagpur Branch of the defendant 
Company informed the plaintiffs’ firm 
that a gentleman called Sarman (P.W. 2) 
was being deputed to inspect the dama~ 
ge. On 15-12-1959 the defendant Com- 
pany wrote from Bombay to the plain- 
tiffs acknowledging the plaintiffs’ tele- 
gram dated 14-12-1959 and they also 
sent a “Notification of loss or Damage 
Form” and directed the plaintiffs to re- 
turn the same duly completed together 
with the bills of repairs. This letter (Ex. 
105) referred to Policy No. Mach 1567 
and the claim made by the plaintiffs was 
numbered as 1516, Sarman (P.W. 2) visit- 
ed the rice mill of the plaintiffs, and on 
17-12-1959 he addressed a letter (Ex. 19) 
to the defendant Company’s Branch Office 
at Nagpur. He explained in the letter the 
nature of the damage and opined that 
it was a ease of accidental breakdown 
and that he did not suspect any foul play 
even after making independent and con- 
fidential inquiries, Sarman also stated in 
his letter that he had advised the plain- 
tiffs through Inspector Dhomney that 
they could not re-start the engine by fit- 
ting the repaired head on hand till their 
claim was finally assessed. Sarman also 
further stated that there were two engi- 
neering workshops at Gondia who could 
handle the repairs, that there was also 
an authorised Ruston dealer at Gondia 


and that the salvage rate at Gondia was 
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Rs. 7 to 8 per maund for ferrous and 
Rs. 1/6/0 per lb. for non-ferrous scrap. 
Sarman was then asked to complete the 
,final survey and the assessment of the 
claim and he sent his final report of sur- 
vev and assessment on 26-12-1959 (Ex. 
17). This final report refers to Machinery 
Policy No, 1567. His report shows that 
according to him the rice milling hullers 
ete, insured with the value of Rs. 25,000 
under Schedule 2 of the policy were in- 
tact without any damage and only the 
oil engine was damaged. He had called 
for estimates for repairs of the engine 
and replacement of parts. He had receiv- 
ed three estimates. One was from Chawra 
Engineering Works, Gondia, for Rs. 5,145 
which he declined to consider because it 
was high. The second estimate was by 
Asha Engineering Works,  Gondia, for 
Rs. 5,095 for charges on account labour, 
bearings and bolts. The third estimate 
was of Deorambhai & Brothers, Gondia, 
who were Ruston Dealers for Rs. 13,292- 
46 P. or Rs, 15,285 including 15% for 


local delivery at Gondia for the parts 
including the price of two bearings— 
main and big end, After considering 


these estimates Sarman assessed the net 
claim at Rs. 13,479, and by the same 
final report he informed the defendant 
Company that the party, ie. the plaintiff 
Nc. 1 had agreed to this amount and he 
also obtained a consent letter of the same 
date which was sent to the defendant 
Company. At the end of the report Sar- 
man stated that the party desired the 
payment of the claim in the name of 
"Allibhai Rice Mills Contractor Radhe- 
shaym Khandelwal” as that was the title 
in which their policy was made out and 
in that style they had their monetary 
transactions. It appears that Sarman was 
further asked about the details of certain 
items of the claim and he supplied those 
details by Ex. 18 on 9-1-1960, to the 
Manager, Machinery Claims Department 
of the defendant Company at Bombay. It 
is the case of the plaintiffs that pending 
the settlement of the claim by the defen- 
dant Company they were required to 
spend Rs, 15,167.84 on account of repairs 
and replacements and that they had also a 
new part to be replaced for the old part. 
Sch. A to the plaint which gives these 
details is in two parts. The first part 
refers to the expenses of Rs. 10,072.84 P. 
incurred by the plaintiffs and it is not 
now disputed that this figure represents 
the price of certain new parts purchased 
by the plaintiff No. 1 at Bombay and the 
transport charges of Rs. 101/- for these 
parts from Bombay to Gondia by truck. 
The second part of the Schedule relates 
to the expenses incurred on account of 
repairs and the expenses incurred are 


shown to be Rs, 5,095.00. According to 
the plaintiffs, they were entitled to be 
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reimbursed to the extent of Hs. 15,167- 
84 Es In addition, the plaintiffs also 
claimed compensation by way of interest 
at 1 per cent. per month on the two ear- 
lier mentioned amounts. Interest on 
Rs. 10,072.84 P. was claimed from 15-2- 
1960 to 17-7-1961 and interest on Rupees 
5,095.00 was claimed from 31-12-1959 to 
15-7-1961. The total amount of interest 
came to Rs, 2,653.93 P. according to the 
plaintiffs, and, therefore, the total amount 
due from the defendant Company was 
Rs. 17,821.87 P. The plaintiffs gave up the 
claim for Rs. 821.87 P. and filed a suit on 
18-7-1961 claiming Rs. 17,000 from the 
defendant Company. 


2. The defendant Company con- 
tested the claim of the plaintiffs The 
substantial challenge to the plaintiff's 
claim was that the plaintiffs had not spent 
the amounts of Rs. 10,072.00 and Rupees 
5,095.00 as claimed by them. The defen- 
dant's case was that the cash memo (Ex. 
121) for Hs. 5,095 purported to have been 
issued by Asha Engineering Works, who 
are alleged to have carried out the re- 
pair work was not a genuine document 
and that this eash memo was a bogus 


document. According to the defendant, 
Ex. 126 which purports to be a receipt 
for Hs. 9,971.84 P. purporting to have 


been issued by one K. Ramanlal evi- 
dencing the purchase of spare parts of 
Rustor 10 H.P. Oil Engine No. 118930 is 
also not a genuine document. Even this 
document, according to the defendant, 
was a bogus one and the plaintiffs were 
not, therefore, entitled to claim this 
amount on the basis that they had  in- 
curred an expenditure to the extent of 
Rs. 9,971.83 P. and Rs, 101 by way of 
transport charges. The second material 
defence to the claim of the plaintiffs was 


_that the plaintiffs’ claim was repudiated 


by the defendant Company on 2-1-1961 
when in reply to the notice by the plain- 
tiffs’ Solicitors, the plaintiffs Solicitors 
were informed by the defendant  Com- 
pany that their clients had failed to 
prove the loss, and had also failed to 
prove the quantum of the loss if any. 
By this letter, which is Ex. 28, the plain- 
tiffs’ Solicitors were informed that the 
plaintiffs were already informed by the 
defendant Company that the Company 
was not liable to pay anything to them 
under the policy and had explained the 
reasons for repudiation. Repudiation was 
reiterated in Ex. 28. The case of the de- 
fendant Company was that a policy evi- 
dencing the contract of Insurance  be- 
tween the plaintiffs and the’ defendant 
was duly issued on 7-12-1959 covering 
the period from 29-11-1959 to 29-11-1960 
and that this policy was delivered to the 
plaintiff No, 1. According to the defen- 
dant. the claim of the plaintiffs could not 
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be allowed in view of the specific provi- 
sion in condition No. 11 in the policy 
issued to the plaintiff No. 1. Ex. 8 is a 
copy of the policy which according to 
the defendant, was issued. Condition No. 
11 of this policy reads as follows:— 


‘Tf the claim be in any respect frau- 
dulent, or if any false declaration be 
made or used in support thereof, or if 
any fraudulent means or devices are used 
by the insured or any one acting on his 
behalf to obtain any benefit under this 
policy, or if the claim be made and re- 
jected and an action or suit be not com- 
menced within three months after such 
rejection, or in ease of an arbitration 
taking place as provided herein within 
three months after the arbitrator or arbi- 
trators or umpire shall have made their 
award, all benefit under this policy shall 
be forfeited.” 


The defendant Company invokes the pro- 
tection of this condition in two ways. 
Firstly. according to the Company, the 
claim of the plaintiffs having been repu- 
diated by the letter (Ex. 28) on 2-1-1961, 
the suit filed in July 1961 was liable to 
be dismissed as not having been filed 
within three months of the repudiation. 
Secondly the plaintiffs were guilty of a 
false declaration which they are seeking 
to make use of in support of their claim 
in the sense that while making a claim 
on the footing that the plaintiffs had al- 
ready incurred expenditure by payment 
of the repairs bill of Asha Engineering 
Works and by payment of the price of 
the newly purchased parts from K. 
Ramanlal of Bombay, they had in fact 
not incurred this expenditure at all and, 
therefore, they were not entitled to be 
reimbursed to the extent claimed in the 
plaint When the defendant claimed pro- 
tection of condition No. 11 in the insur- 
ance policy (Ex. 8), the plaintiffs amended 
the plaint by making an allegation that 
condition No. 11 was never a term of the 
contract between the parties and it was 
never made known to the plaintiffs, nor 
were the plaintiffs aware of the same. 
They further stated that the proposal 
form (Ex. 102) which was accepted by 
the defendant Company did not contain 
any reference to condition No. 11 and 
the same was not binding on the plain- 
tiffs. It was further alleged that condition 
No. 11 and other printed terms in the 
poliey (Ex. 8) were added behind the 
back of the plaintiffs without their con- 
sent and they could not, therefore, form 
the terms of the contract between the 
parties. It was also alleged that the plain- 
tiffs were never informed of the alleged 
repudiation, Alternatively it was plead- 
ed that if the condition of forfeiture in 
condition No. 11 was held to bind the 
parties, the forfeiture was waived by the 
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defendant Company inasmuch as the de- 
fendant Company was negotiating the 
finalisation of the claim with the  plain- 
tiffs, and that the defendant had speci- 
fically sent Mr. M. R. Raikar and Mr. 
Joshi for negotiating the settlement of 
the claim. 


3. The trial Court found that the 
plaintiffs formed a partnership under the 
Indian Partnership Act, that plaintiff No. 
1 Radheshyam had entered.into a con- 
tract of insurance of the rice mill with 
the defendant Company. It further held 
that the machinery of the rice mill was 
damaged due to an accident. The trial 
Court took the view that the defendant 
had failed to prove that the policy was 
delivered to the plaintiff No, 1. It also 
found that Ex. 101 which was a receiot 
issued by Dhomney. (D. W. 1) did not lay 
down any conditions subject to which 
the proposal for insurance was to be ac- 
cepted by the defendant Company and, 
therefore, the acceptance of the proposal 
under Ex. 101 was absolute and uncondi- 
tional, The trial Court also took the view 
that since Ex. 10i did not contain any 
terms of the policy, the terms of the 
poliey as per the specimen copy of the 
policy did not form the terms of the 
contract’ between the parties, more so 
when those terms were not proved to 
have been brought to the notice of the 
plaintiff No, 1 or any of the plaintiffs 
before the acceptance of the contract 
under Ex. 101 and no consent on the part 
of the plaintiffs to those terms could be 
inferred. The trial Court, no doubt, found 
that the term in condition No. 11 was 
not void and did not violate the provi- 
sions of Section 28 of the Contract Act, 
but on the view which it took that the 
terms of the policy were not shown to 
have been known to the plaintiffs before 
the completion of the contract, it was 
thought unnecessary by the trial Court 
to discuss the question whether the claim 
was repudiated by the defendant Com- 
pany as alleged by them, With regard 
to the breakdown, the trial Court took 
the view that on the evidence of plain- 
tiff No. 1 Radheshyam (P.W. 1) and Sar- 
man (P.W. 2) it was proved that the 
breakdown was due to an accident as 
claimed by the plaintiffs. The trial Court 
found that the production of Ex, 121 
which purported to be a receipt for 
Rs. 5,095.00 issued by Asha Engineering 
Works, the burden was on the defendant 
to show that no payment was made to 
Asha Engineering Works and the trial 
Court, therefore, rejected the case of the 
defendant that the voucher (Ex. 121) was 
a bogus one, Accepting the evidence of 
Deorambhai (P.W. 9)  Harubhai and 
Dhirubhai, the’ trial Court found that 
Rs. 9,971.84 were paid by the plaintiff 
No. 1 to K, Ramanlal and the goods so 
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purchased were brought by a truck ot 
Azad Goods Transport Company, Gondia, 
and the transport charges of Rs. 101/- 
were paid under receipt (Ex. 128) to 
Bharatlal (P.W. 4). In view of these find- 
ings, the trial Court held that the claim 
made by the plaintiffs as per Schedule A 
to the plaint was proved and that the 
paintiffs were entitled to interest at 6 per 
cent. per annum from the date when they 
spent the amount for purchasing the 
machinery and the spare parts and for 
re-fiting the machinery. The amount of 
interest, according to the trial Court, 
came to Rs, 1,326.96 and it, therefore, 
passed a decree for Rs. 16,493.80 P. and 
proportionate costs of the suit with 
future interest on Rs. 15,167.84 P. at 6 
‘per cent. per annum from the date of 
suit till realization. This decree is now 


challenged by the defendant in tbis 
appeal. 
4, The arguments in the appeal 


before us were mainly directed against 
tne adverse finding given against the de- 
fendant Company that the insurance 
policy drawn by the insurance company 
was not proved to have been delivered 
to the plaintiff No. 1 and that condition 
No. 11 in the policy did not bind the 
plaintiffs: It was also contended that if 
it was proved that condition No. 11 in 
the policy was binding on the plaintiffs, 
then the claim of the ‘plaintiffs claim 
having been repudiated ón 2-1-1961 by 
Ex. 28 or even eerlier on 5-10-1960 as 
stated in Ex, 6, which is a notice sent by 
the Solicitors of the plaintiff to the de- 
fendant Company, the suit filed in July, 
1951 was liable to be dismissed as not 
having been filed within three months 
from the date of repudiation. The third 
contention raised was that the plaintiffs 
had failed to prove that they had made 
payments as evidenced by Exs. 121 and 
128; and since the claim in suit is made 
as one for reimbursement of the expen- 
ses already incurred, the plaintiffs were 
not entitled to any decree against the 
defendant. We shall take up these con- 
tentions in the same order. 

5. It is contended by Mr, Mano- 
har appearing on behalf of the defendant 
Company that the trial Court was in 
error in rejecting the evidence of Dhom- 
ney (D.W. 1) who had stated that he had 
handed over the policy to plaintff No. 1 
Radheshyam and that it was also in error 
in drawing an adverse inference for the 
failure of the defendant Company to 
produce the despatch register or the out- 
ward register maintained by the Bombay 
Office of the Company which, according 
to the trial Court, would have shown 
whether the policy which was drawn on 
7-12-1959 was really sent to Dhomney at 
Gondia. According to Mr, Manohar, there 
are certain circumstances in the case 
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which clearly show that the policy had 
reached Dhomney, Inspector of the de- 
fendant Company at Gondia and that it 
was seen by Sarman (P.W. 2), the Surve- 
yor. According to the learned counsel, 
the plaintiff No. 1 himself has referred 
to the policy number in Ex, 118 which 
shows that the policy was in his posses- 
sion. So far as the handing over of the 
policy to the plaintiff No. 1 is concerned, 
the only direct evidence is that of Dhom- 
ney. Dhomney has stated that the origi- 
nal policy had come to him from the 
Bombay Head Office and he delivered it 
to Radheshyam Khandelwal on 24-12- 
1959 on which day he had received it. 
He no doubt has stated that he did not. 
take any signature by way of an acknow- 
ledgment of having received the policy 
from the plaintiff No, 1 and that he did 
not remember who was present when he 
gave the policy to the plaintiff No. 1 per- 
sonally in the mill, but in view of other 
circumstances on the record this state- 
ment is not of much assistence to. the 
plaintiffs. At this stage we may refer to 
the evidence of Sarman (P.W. 2), Sarwan 
has deposed that he had seca the policy 
before his final report which is Ex, 17 
dated 26-12-1959. He further stated that 
he could not tell when he saw it and 
from whom or where; but according to 
him, most probably he saw it at Gondia. 
Now, it is not the case of any party that 
Sarman hac gone at any time to Bombay 
where the policy was made out. It also 
does not appear to be the case of the 
plaintiffs that the policy which was taken 
out through the agent Dhomney at Gon- 
dia was required to be sent to Nagpur. 
In any case, Sarman does not say that 
he saw tke policy in the Nagpur office 
of the defendant Company, The policy 
could have been only at any one of these 
three places, namely, Bombay, Nagpur or, 
Gondia. If it is not the case of any party 
that Sarman had occasion to see the 
poliev at the Head Office of the Company 
at Bombay where he did not go at all or 
that he had occasion to see it at Nagpur 
because he does not say that 
he went to the Nagpur Office 
of the Company, then the only 
place where he could have seen the 
policy would be Gondia. This conclu- 
sion is further supported by Ex. 17 which 
is his survey report, in which he has 
specifically referred to the machinery 
policy No. 1567. Prior to this there is an 
important document which is Ex, 118 
dated 25-12-1959 which is made out on 
the letter-head of Messrs Allibhai Rice 
Mills, Gondia. Even this document refers 
to the Machinery Policy No. 1567. This 
is a letter which is primarily addressed 
by the plaintiff No. 1 to the defendant 


Company's Branch Office at Nagpur stat- 
ing that the plaintiff No, 1 had discussed 
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his claim with the Surveyor who had 
assessed it at Rs. 13,479/- and that the 
plaintiffs agreed and accepted this amount 
in full and final settlement of the claim, 
So that they could arrange for “the neces- 
sary repairs and renewals” of the machi- 
nery. This letter contains an endorsement 
by Sarman, the Surveyor and Assessor, 
to the effect "Agreed subject to policy 
conditions and the  Insurers company 
Rules”. There is no attempt on the part 
of the plaintiff No. 1 to explain how a 
reference to the Machinery Policy No. 
1567 was made by him in Ex, 118 dated 
25-12-1959. It may be stated that when 
Sarman made his first report (Ex. 19) 
dated 17-12-1959, he had no occasion to 
see the policy because while referring to 
the subject-matter of the correspondence, 
he has stated the subject to be "Accident 
of 14-12-59 to Ruston Engine of Alibhai 
Rice Mills Contractor Radheshyam Khan- 
delwal, of Gondia covered under your 
Machinery Insurance (Policy to be re- 
ceived)". Therefore, comparing the two 
reports, Exs. l7 and 19, it appears that 
while Sarman was not in a position to 
see the policy on 17-12-1959, he must 
have seen the policy on 25-12-1959 when 
he made the endorsement on Ex, 118 and 
that is how he mentions the policy num- 
"ber in Ex. 17 on 26-12-1959. 


6. We may also refer to the fact 
that in Ex. 6 dated 27-12-1960 which is a 
notice sent on behalf of the plaintiffs by 
their Solicitors Vrajlal & Company, the 
Solicitors have made an express  refer- 
ence in Policy No. 1567, While quoting 
the subject-matter of the notice, it is 
stated: 


"Re:— Claim No. 1516 arising under 
poliey No. 1567 issued in favour of Ali- 
bhai Rice Mills, Gokhale Rd. Gondia, and 
Shri Radheshyam Khandelwal as their 
contractor. for their respective rights and 
interest for the period 29th November, 
1959 to 29th November, 1960." (sic) 


Now, Ex, 101 dated 30-11-1959, the pre- 
mium receipt, does not mention the 
period 29-11-1959 to 29-11-1960. If the 
plaintiff No. l's evidence that he did not 
receive the policy from Dhomney is ac- 
cepted, then the only document which 
would have been in his possession would 
be Ex. 101. The other correspondence 
which passed between the plaintiff No, 1 
and the defendant Company did not make 
any reference to the period covered by 
the insurance policy and the only place 
where the period covered by the plain- 
tiffs’ policy is to be found is the schedule 
(Ex. 8-A) to the standing Machinery In- 
surance Policy (Ex. 8) which is on record. 
We must legitimately presume that when 
the Solicitors were making a claim on 
the basis of a policy, the details of which 
were stated by them in Ex. 6, they could 
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not have done so except after going 
through the insurance policy itself. It is 
no doubt true that the defendant Com- 
pany has not produced its outward regis- 
ter or despatch register which would 
have shown whether the policy was sent 
to Dhomney at Gondia, and if so, when 
it was sent, But having regard to the 
material to which we have earlier made 
a reference, we do not think that the 
trial Court was justified in drawing an 
adverse inference against the defendant 
Company for its failure to produce the 
despatch register. That was not the only 
document on which the defendant Com- 
pany was relying for proving the fact of 
the policy being delivered to the plain- 
tiff No. 1, The substantive evidence of 
the handing over of the policy to the 
plaintiff No. 1 was that of Dhomney 
(D.W. 1) and not the despatch register. 
In view of these circumstances, we are 
not inclined to accept the statement of 
the plaintiff No. 1 that he had not receiv- 
ed the policy from Dhomney (D.W. 1). 
We must, therefore, hold that a machi- 
nery insurance policy of which Ex. 8 is 
& copy along with the schedule (Ex. 8-A) 
was handed over to the plaintiff No. 1 as 
deposed to by Dhomney on 24-12-1959. 
The schedule to the policy shows that it 
was issued at Bombay on 7th December, 
1959; the period of insurance was from 
29th November 1959 to Noon on 28th 
November, 1960; the total sum insured 
was Rs. 60, 000/-: and the annual premi- 
um was Rs. 890/-, The inventory of the 
property insured in the schedule is the 
same as was supplied by the plaintiff No. 
1 while making the declaration in Ex, 102. 

T. That brings us to the next 
question as to the binding nature of con- 
dition No. 11 in the policy. It is not dis- 
puted that the receipt (Ex. 101) did mot 
contain any statement that the proposal 
for insurance made by the plaintiff No. T 
on behalf of Allibhai Rice Mills, Gondia, 
was accepted subject to the conditions in 
the policy that would be issued to the 
plaintiffs or the plaintiff No. 1, What is 
contended on behalf of the plaintiffs by 
Mr. Padhye is that the failure to meh- 
tion in the receipt (Ex. 101) that the pro- 
posal was accepted subject to the normal 
conditions in the policy meant that there 
was an unconditional acceptance of the 
proposal (Ex, 102) and, therefore, the de- 
fendant Company was not entitled to uni- 
laterally enforce a condition which was 
never the subject-matter of the contract 
of insurance between the parties and on 
which the parties cannot be said to be ad 
idem. The question which, therefore, re- 
quires to be decided is whether in a case 
in which in the receipt evidencing the 
acceptance of the premium and thereby > 
the acceptance of the proposal made by 
the insured no reference is made to the 
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standard terms and conditions of an in- 
surance policy which the insurer normal- 
ly issues in respect of particular class of 
the risk which is the subject-matter of 
the proposal by the insured, the condi- 
tions in the standard insurance policy 
bind the insured though he has had no 
occasion to see or go through those con- 
ditions before and though those condi- 
tions had never been brought to his 
notice before the actual policy was hand- 
ed over to him. Mac-Gillivray in his book 
on Insurance Law, 5th Edition, Volume 1, 
paragraph 642, page 641, has stated the 
law thus: 


“Implied incorporation of policy con- 
ditions. If there is no express stipulation 
in an interim receipt that it is issued sub- 
ject to the conditions in the insurers’ 
policies the insurance is subject to the 
conditions usually inserted in policies re- 
lating to the particular clause of risk in 
question, but not to any special condi- 
tions in the insurers’ policies of which 
the assured has no knowledge. In an 
American case, where the only evidence 
of the contract of insurance was an entry 
in the insurers’ books containing parti- 
culars such as would be given in a slip, 
it was held that the insurance was sub- 
ject to the conditions contained in the 
insurers’ policies, and this was approved 


in a Canadian case, where  Proudfoot 
V. C, said: ‘It would be unreasonable to 


hold that by giving an interim receipt 


the company meant to insure a larger 
liability than they were subject to on a 
poliev: they must be understood as con- 
tracting for an insurance of the ordinary 
kind. The plaintiff asks for the comple- 
tion of the contract by the issuing of a 
policy, and he does not pretend that he 
is entitled to any other than the ordiriary 
policy; he cannot, therefore, be in any 
better condition than if he had the policy 
in his possession’. It may, however, be 
questioned whether, if a company's poli- 
cies contain some altogether unusual con- 
dition, the assured would be bound by 
such condition in the absence of an ex- 
press stipulation in the interim receipt 
that it is issued subject to the conditions 
in the company’s policies.” 


(the underlining is ours) 
The learned author further points out 
that there must be an agreement on all 
the essential terms. He observes in para- 
graph 656 at page 655: 


“The first essential to a binding con- 
tract is that the parties must be agreed 
upon every material term, The material 
_terms are the definition of the risk, the 
duration of the risk, the premium, and 
the amount of insurance. As to all these 
there must be a consensus ad idem, that 
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is to say, there must either be an express 
agreement or the circumstances must be 
such as to admit of a reasonable infer- 
ence that the parties were tacitly agreed." 
Then cealing with non-essential details 
of an insurance contract the learned au- 
thor points out in paragraph 663, at page 
663, as follows: 

.  "Non-essential details, If, however, 
the essentials of the contract are defined, 
an agreement to insurance may be bind- 
ing although it does not express the whole 
terms and conditions of the insurance. To 
those unfamiliar with the business of in- 
suring, or.of insuring the particular risk 
in question, the agreement may on the 
face of it appear to be far from complete 
Or precise, but to those familiar with the 
business the things left unexpressed may 
be a matter of necessary implication from 
the words which are used." 

In paragraph 671, at page 670, it is fur- 
ther pointed out: 

“An acceptance must be  uncondi-. 
tional, Zor otherwise it is not an accept- 
ance but a counter-offer, but a mere ver- 
bal variation from the offer, or the ex- 
pression of a term which if not expressed 
would have been implied, does not con- 
stitute a departure from the terms of the 
offer, and therefore the delivery of a. 
policy containing conditions not previous- 
ly referred to between the parties may 
constitute a complete acceptance of the 
offer, if the policy contains nothing but 
the company's ordinary terms with refer- 
ence to which the proposal must be deem- 
ed to have been made." 

8. Dealing with the terms and 
conditions of a contemplated policy, it is 








observed in 44 Corpus Juris Secundum 
page 953, as follows: 
"Where the contract to insure or 


issue a policy of fire insurance does not 
Specify the terms and conditions of the 
policy, it is & general rule that the par- 
ties will be presumed to have contem- 
plated a form of policy containing such 
conditions and limitations as are usual in 
such cases." 


9. In General Assurance Society 
v. Chandmull Jain, AIR 1966 SC 1644 the 
Supreme Court was dealing with a con- 
dition in an insurance policy giving mu- 
tual rights to parties to terminate the 
insurance at any time and it was observ- 
ed that such a condition was common in 
policies and must be accepted as reason- 
able. Dealing with the four essentials of 
a contract of insurance, the Supreme 
Court held that even if no terms were 
specified, the terms contained jin the 
poliey eustomarily issued would apply to 
a given case and the passage from Corpus 
Juris Seeundum reproduced above was 
quoted with approval In paragraph 12 
the Supreme Court observed: 
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"The four essentials of a contract of 
insurance are, (i) the definition of the 
risk, (ii) the duration of the risk. (iii) the 
premium, and (iv) the amount of insur- 
ance. See Macgilivray on Insurance Law 
(5th Edn.), Vol, 1. para. 656, page 318. 
But the policy which is issued contains 
more than these essentials because it lays 
down and measures the rights of the par- 
ties and each side has obligations which 
are also defined. In a policy against fire 
the purpose is not so much to insure the 
property but to insure the owner of the 
property against loss. The policy not only 
defines the risk and its duration but also 
Jays down the special terms and condi- 
tions under which the policy may be en- 
forced on either side. Even if the letter 
Of acceptance went beyond the cover 
notes in the matter of duration, the terms 
and conditions of the proposed policy 
would govern the case because when a 
contract of insuring property is complete, 
it is immaterial whether the policy is ac- 
tually delivered after the loss and for 
the same reason the rights of the parties 
are governed by the policy to be, be- 
tween acceptance and delivery of the 
policy, Even if no terms are specified the 
terms contained in a policy customarily 
issued in such cases, would apply. There 
is ample authority for the proposition. In 
Corpus Juris Secundum (Vol. 44, p. 953) 
the following occurs: 

"Where the contract to insure or issue 
a policy of fire insurance does not specify 
the terms and conditions of the policy, it 
is a general rule that the parties will be 
presumed to have contemplated a form 
of policy containing such conditions and 
limitations as are usual in such cases..... ; 


See also Richards on Insurance (5th 

Edn.), Vol, 3, p. 1296, para. 390." 
The Supreme Court also quoted with ap- 
proval a passage from the decision in 
Eames v. Home Insurance Co. (1876-78) 
24 Law Ed 298 decided by the Supreme 
Court of the United States. The passage 
is as follows: 

"If no preliminary contract would be 
valid unless it specified minutely the 
terms to be contained in the policy to be 
issued, no such contract could ever be 
made or would even be of any use. The 
very reason for sustaining such contracts 
is, that the parties may have the benefit 
of them during that incipient period 
when the papers are being perfected and 
transmitted. It is sufficient if one party 
proposes to be insured, and the other 
party agrees to insure, and the subject, 
.the period, the amount and the rate of 
insurance is ascertained or understood. 
and the premium paid if demanded. It 
will be presumed that they contemplate 
such form of policy. containing such con- 
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ditions and limitations as are usual in 
Such cases, or have been used before be- 


tween the parties. This is the sense and 
reason of the thing, and any contrary re- 
quirement should be expressly notified 
to the party to be affected by it.” 
(the underlining is ours.) 

The Supreme Court also quoted with 
approval the decision in General Acci- 
dent Insurance Corporation v. Cronk, 
(1901) 17 TLR 233 in which it was held 
that a person making a proposal must 
be taken to have applied for the ordi- 
nary form of policy issued by the com- 
pany. g r 


10. It is thus clear that when a 
proposal is made by the insured, he 
must be presumed to have applied for 
a policy which is normally issued in res- 
pect of the risk which the proposer 
wants to be covered by the policy of 
insurance. If it ig shown that there has 
been an agreement on the essential 
terms of a contract of insurance or as 
Halsbury calls it "the fundamentals  ofl- 
the insurance proposed". namely, the 
subject-matter of the insurance, the 
amount of the insurance, the nature of 
the risk insured against, the period for 
which the insurance is to last, and the 
rate of premium to be charged. then the 
proposal must be deemed to have been 
accepted by the insurance company on 
the basis that it will issue to the insured 
a policy which it normally issues in res- 
pect of the kind of the risk that is sought 
to be covered bv the agreement. 

11. We may point out that under 
the Insurance Act of 1938, it is obliga- 
tory on an insurer to furnish to the 
Controller of Insurance the standard po- 
licy forms before he obtains a certificate 
of registration for a particular kind of 
insurance business. Section 3 (1) of the 
Insurance Act provides: 

"No person shall after the  com- 
mencement of this Act, begin to carry on 
any class of insurance business in India 
and no insurer carrying on any class of 
insurance business in India shall after 
the expiry of three months from the. 
commencement of this Act, continue to 
carry On any Such business, unless he 
has obtained from the Controlier a cer- 
tificate of registration for the particular 
class of insurance business. 

The proviso to sub-section (1) 31s not 
material for our purpose. Sub-section (2) 
(f) of Section 3 provides as follows: 

"(2) Every application for  registra- 

tion shall be accompanied by— 
x x x x 
(f) a certified copv of the published 
prospectus, if any, and of the standard 
policy forms of the insurer and state- 
ments of the assured rates, advantages, 
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ierms and conditions to be offered in 
connection with insurance policies  to- 
gether with a certificate jin connection 
With life insurance business by an actu- 
ary that such rates, advantages, terms 
and conditions are workable and sound: 

Provided that in the.case of marine 
accident and miscellaneous insurance 
business other than workmen's compen- 
sation and motor car insurance the above 
requirements regarding prospectus, forms 
and statements shall be complied with 
only in so far as the prospectus. forms 
and statements may be available.” 


The insurance for machine risk forms 
part of the general insurance as defined 
in Section 2 (6-B) which defines "gene- 
ral insurance business” as fire, marine 
or miscellaneous insurance business, 
whether carried on singly or in combi- 
nation with one or more of them. An in- 
surance policy is a unilateral undertak- 
ing by the insurers to pay the sum in- 
sured on the happening of a specified 
. évent and it is, unless and until rectified, 
the exclusive record of the contract. It 
is a term applied bv those carrying on 
the business of insurance to the formal 
document in which they set out the 
terms of their obligation in considera- 
tion of the stipulated premiums and it 
is in this sense that the word is siill nor- 
mally used; See  Halsburys Laws of 
England. Third Edition, Volume 22, page 
209. The insurer, therefore, is under an 
obligation to issue a policy though in 
order to give immediate protection pend- 
ing the issuance of the policy, an inte- 
rim receipt or a cover note is normally 
issued by the insurer. An interim receipt 
or cover note expresses the terms of the 
contract between the parties up to the 
date when a policy is issued and when- 
ever a policy is issued the contract ex- 
pressed in the policy supersedes the con- 
tract expressed in the interim receipt or 
cover note as to the future but not as 
to the past: See MacGillivray on Insur- 
ance Law, Volume J. Paragraph 545, It 
is thus clear that in every case of a con- 
tract of insurance there is an obligation 
on the insurer to issue an insurance po- 
liey. The policies are drawn out in stan- 
dard forms which an insurer is under an 
obligation to forward to the Controller 
of Insurance. The almost perfected stage 
which the insurance business has reached 
and the statutory requirements of the 
Insurance Act clearly point out that an 
insurer has in his business standard po- 
licy forms, and unless any special condi- 
tions are to be incorporated either at the 
instance of the insurer or the insured, 
normally the insurance policy will be 
taken out in the siandard form. Ex. 8 is 
a standard form of the machinery insur- 
ance policy issued by the New India 
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Assurance Company Limited. A large 
number of reported decisions show that 
a condition like condition No. 11 is to 
be found generally in contracts of insur- 
ance. We may refer to a decision of this 
Court in Baroda Spinning and Weaving 
Co. v. Satyanarayan Marine and Fire In- 
surance Co., AIR 1914 Bom 225 in which 
a question arose before the Division 
Bench aS to whether the condition in a 
policy of fire insurance which provided 
that iz the claim be made and rejected 
and an action or suit not commenced 
within three months after such rejection, 
all benefits under the policy shail be 
forfeited, was void as violating the provi- 
sions of Section 28 of the Contract Act. 
Section 28 of the Contract Act provides: 


“Every agreement, by which any 
party thereto is restricted absolutely 
from enforcing his rights under or in 
respect of any contract, by the usual 
legal proceedings in the ordinary tribu- 
nals, or which limits the time within 
which he may thus enforce his rights, is 
void to that extent. 


Exception: This section shall not 
render jllegal a contract by which two 
or more persons agree that any dispute 
which may arise between them in res- 
pect of any subject or class of subjects 
Shall be referred to arbitration, and that 
only the amount awarded in such arbi- 
tration shall be recoverable in respect of 
the disputes so referred. 

When such a contract has been 
made, a suit mav be brought for its spe- 
cific performance, and if a suit, other 
than for such specific performance, or for 
the recovery of the amount so awarded, 
is brought by one party to such  con- 
tract against any other such party in 
respect of any subject which they have 
So agreed to refer, the existence of such 
contrect shall be a bar to the suit. 

Exception 2. Nor shall this section 

render illegal any contract in writing by 
which two or more persons agree to re- 
fer to arbitration any auestion between 
them which has already arisen or affect 
any provision of any law in force for the 
time being as to references to  arbitra- 
tion." 
The Division Bench held that the  con- 
dition of forfeiture was not within the 
scope of Section 28, and hence a suit 
commenced more than three months after 
the rejection of the claim under the po- 
liev was not maintainable,  'The report 
does not refer to the date of the policy 
but the rejection of the claim in that 
case was made sometime in 1911. 

13. In Girdharilal v. E. S. & B. D. 
Insuranee Co. AIR 1924 Cal 186 a simi- 
lar condition in the insurance policy 
providing that if the claim be made and 
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rejected and an action or suit be not 
commenced within three months after 
such rejection, all benefits under the po- 
licy shall be forfeited, was held to be 
good. That was a case of fire insurance. 


13. As far back as in 1907 in 
Home Insurance Co. of New York v. 
Victoria-Montrea] Fire Insurance | Co. 
1907 AC 59, the Privy Council pointed 
out that a clause prescribing legal pro- 
ceedings after a limited period is a rea- 
sonable provision in a policy of insur- 
ance against direct loss to specific pro- 
perty. (See also decisions referred to in 
Mulla's Indian Contract and Specific Re- 
lief Acts, ninth Edition, page 295, under 
the heading “Limitation of time to en- 
force rights under a contract”). In our 
view, therefore, condition No. 11 in the 
policy of insurance was one of the usual 
terms on which the insurance company 
aecepted the proposal of insurance and 
notwithstanding the facb that this con- 
dition was not expressly brought to his 
notice at the time when the plaintiff No. 
1 signed the proposal form and that nei- 
ther the proposal form nor the receipt 
(Ex. 101) expressly mentions that the 
contract was subiect to the normal terms 
and conditions, in the policy, condition 
No. 11 was binding on the plaintiffs, 


14-16. We may also point out that if 
'the plaintiff No. 1 wanted to treat the 
policy issued to him as a counter offer 
containing condition No. 11 which, the 
plaintiff No, 1 was at liberty to accept or 
reject, the conduct of the plaintiff No, 1 
shows that by keeping the policy with 
him and making a claim under the policy 
he must be even deemed to have accept- 
ed this counter offer. On the finding 
which we have reached earlier the policy 
was delivered to the plaintiff No. 1 on 
24-12-1959. We have also pointed out that 
when the Solicitors’ notice (Ex. 6) was 
issued on 27-12-1960, that is, after about 
a year after the delivery of the insur- 
ance policy to the plaintiff No. 1, the 
plaintiff No. 1 has taken no steps to inti- 
mate to the defendant Company that he 
did not accept the counter offer which is 
contained in Ex. 8, which is a copy of the 
policy which was handed over to him. On 
the date on which the repudiation of the 
liability under the contract of insurance 
took place, ie, on 2-1-1961, according to 
the defendant, the plaintiff No, 1 was in 
possession of the policy of insurance and 
he must be deemed to have knowledge 
of the terms and conditions in the insur- 
ance policy on that date. The plaintiffs 
are basing their very claim in the suit on 
the contract of insurance because it will 
be only on the basis of Ex, 8 which is the 
only record of the contract of insurance 
that the plaintiffs can make their claim 
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for reimbursement of the expenses which 
they say they have incurred. While mak- 
ing a claim under the contract of insur- 
ance contained in Ex, 8 they cannot dis- 
claim a part of the same contract. In 
Baker v. Yorkshire Fire and Life Assur- 
ance Co., (1892) 1 QB 144 an action was 
brought upon-a fire insurance policy issu- 
ed by the defendants to recover the value 
of goods ete. destroyed by fire. The policy 
contained a clause that any difference 
arising between the company and any 
claimant under the policy should be re- 
ferred to arbitration, The policy was not 
signed by both the parties, and having 
regard to Section 27 of the Arbitration 
Act, 1889, which defined “submission” as 
being a “written agreement’ to submit 
present or future difference to arbitra- 
tion, and a “written agreement” within 
that section must mean an agreement re- 
duced to writing and signed by both the 
parties, it was contended on behalf of the 
plaintiff that he had not agreed in writ- 
ing for a reference to arbitration and 
that the requirements of Section 27 of 
the Arbitration Act were not satisfied, 
Lord Coleridge, C. J., negativing this con- 
tention observed 


"The plaintiff sues on the policy, and 
by so suing affirms it to be his- contract. 
He cannot disaffirm a part of the very, 
contract on which he is suing." 


It is clear, therefore, that tbe plaintiffs 
who are m ga claim for reimburse- 
ment under the contract of insurance of 
which Ex. 8 alone is the record, cannot 
now disaffirm a part of the contract, espe- 
cially when they have not chosen to do so 
for a long period when the policy was in 
their possession and there is, therefore, 
no substance in the contention that con- 
dition No. 11 in Ex. 8, the insurance po- 
licy, did not bind them, 
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17. It is then contended that the 
Company could not have communicated 
the fact of repudiation to the Solicitor, 
especially when the Company wants the 
starting point of limitation for the suit to 
be fixed with reference to the date on 
which repudiation was made by Ex. 28. 
When Ex. 6 was issued by the Solicitor, 
it is important to note that the Solicitor 
States that he was acting under instruc- 
tions from his client. One of the instruc- 
tions was that the amount should ba paid 
either to the clients ie. the plaintiffs or 
to the Solicitors. If the defendant Com- 
pany would have paid to the Solicitor 
any amount towards the suit liability re- 
ferred to in the notice (Ex. 6), that would 
have been done in pursuance of the ex- 
press instructions as contained in the 
notice (Ex. 6). If the amount was direct- 
ed to be paid to the attorneys or the So- 
licitor the reply to the notice could also 
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have been sent to him properly, Indeed, 
the Solicitor’s notice havirig been receiv- 
ed, the proper person to whom the reply 
could be addressed and should have been 
addressed was the. Solicitor himself and 
the defendant Company could not be 
guilty of any impropriety if it had de- 
clined to deal with the plaintiffs directly. 
The failure of the defendant to send the 
letter of repudiation to the plaintiffs or 
the plaintiff No. 1, or a copy of Ex, 28 
to the plaintiff No. 1, did not arrest the 
running: of the limitation under condition 
No. 11 of the Insurance policy. 


18. Apart from the fact that ac- 

cording to the defendant the repudiation 
took place on 2-1-1961, there is an ad- 
mission of the fact of repudiation having 
been known to the plaintiffs in Ex. 6 it- 
self. The defendant Company has stated 
in Ex. 28: “As already explained to your 
client the claim stands repudiated.” This 
has obvious reference to the meeting be- 
tween the plaintiff No. 1 and Prabhubhai 
Patel on 5-10-1960, A reference to this 
meeting between the plaintiff No. 1 and 
Prabhubhai Patel is made in Ex. 6. It is 
stated in Ex, 6 in the last but one para- 
graph: 
"Accordingly our clients attended 
your office on 4th. November, 1960 to 
discuss further into the said matter. At 
that time your Mr. Patel arbitrarily re- 
jected our clients’ claim although your 
Inspector as well as your Mr. Patel ins- 
pected the damage that had occurred to 
our clients’ machinery and your said Ins- 
pector Mr. W., T. Dhomney took posses- 
sion of the salvage for and on your be- 
half and assessed our clients’ claim of 
damage at Rs, 13,479/-," a 


It is not disputed by Mr. Padhye on be- 
half of the plaintiffs-respondents that the 
reference to 4th November, 1960 is erro- 
neous and that the meeting really took 
place on 5th October, 1960. Ex. 6, there- 
fore, unequivocally states that the claim 
of the plaintiffs had been rejected by Mr. 
Patel though the rejection is termed as 
arbitrary rejections. This took place on 
5-10-60. In any case, therefore, so far 
as the repudiation is concerned, there is 
an admission on behalf of the plaintiffs 
that the repudiation took place on 5-10- 
60 which no doubt was oral. Whether the 
repudiation was oral or in writing, that 
fact did not affect the operation of condi- 
tion No, 1i. We are, therefore, of the 
view that even assuming that the plain- 
tiff No. 1 was right in contending that 
Ex. 28 was not received by the Solicitors 
and did not have the effect of communi- 
cating the fact of repudiation, the earlier 
repudiation on 5-10-60 has been abun- 
dantly proved and that repudiation being 
earlier in point of time, the suit filed in 
July, 1961 will still be barred as having 
been filed beyond the period stipulated 
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in condition No. ll. We have already. 
pointed out above that the trial Court 


did not apply its mind to the question as 
to whether the repudiation was proved 
because it had taken the view that con- 
dition No. 11 did not bind the plaintiffs 
at all The trial Court was, therefore, in 
error in holding that the plaintiffs suit 
was maintainable even though it was fil- 
ed in July, 1961 which was more than 
Sled months both from 5-10-60 and 
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Appeal allowed. 


AIR 1974 BOMBAY 238 (V 61 C 53) 
(AT NAGPUR) 
MASODKAR, J. 

.Tanbaji Madhoji Chagre and another, 
Petitioners v. Nathoba Janbaji Dongre 
and others, Respondents. 

Special Civil Appln. No. 1118 of 1969, 
D/- 9-8-1973, to quash order passed by 
S. N. Hadole, Member, M. R. T., Nagpur, 
D/- 9-7-1969. 

Index Note:— (A) Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), Ss. 6, 100 (2) — 
Deemed tenancy — Declaration as to — 
Erroneous approach of appellate autho- 
rity — Revision — Tribunal not bound to 
remand the case. 


Brief Note;—— (A) Where the appel- 
late Court has proceeded on the basis 
that a person claiming upon an agree- 
ment o: sale could still be a deemed ten- 
ant, there is error in the approach of the 
appellaie authority and the tribunal in 
revision against such order is entitled to 
take into account whether the burden 
that is cast upon the tenant has been pro- 
perly discharged and whether the order 
under revision can at all be sustained. In 
such process it is not always necessary 
that the matter be remanded to the ap- 
pellate authority for re-hearing or  re- 
writing the judgment, (Para 7) 


Index Note:— (B) Precedents — Lo- 
gical extension from observations in 
judgment — Do not form part of judg- 
ment. (Para 12) 

Index Note:— (C) Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), S. 6 — Deemed 
tenant — Cultivating partnership by land 
holder and other persons is excluded by 
necessary implication from the terms of 
Section 6. 

Brief Note:— (C) Where there exists 
a direct relationship under some legal 
contract between a tenure-holder and a 
person allowed to  cultivate no other 


BR/CR/A716/74/GDR 


1974 


rights in property are intended to be 
created and a person holding the land 
under an agreement of sale would not be 
a tenant under S. 6. (Para 13) 


Where under a contract of partner- 
ship for cultivation of land the owner of 
the land is entitled to be on the land and 
do cultivation personally, his partner 
who has entered into partnership for cul- 
tivation of the land cannot claim the sta- 
tus of a deemed tenant under S, 6. 

(Para 13) 


S. 6 applies to à person lawfully cul- 
tivating any land belonging to another 
person to the latter's exclusion. If part- 
nership is cultivating such a land it can- 
not be treated as a "person  cultivating 
land of another person". Partnership is 
a relation between parties or persons and 
it is excluded by necessary implication 
from the terms of S. 6 itself, AIR 1957 
Bom 198 and AIR 1964 SC 1320, Consider- 
ed; AIR 1973 Bom 225, Explained. 

(Para 16) 


Index Note:— (D) Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), S. 6 — Deemed 
tenancy -— Proceeding for declaration as 
to — Land-holders pleading case of part- 
nership in cultivation — Tenants even if 
could have raised such a plea that they 
were in cultivating partnership they were 
not entitled to a declaration because 
partner in cultivation along with the 
owner is not a deemed tenant. 1962 Nag 
LJ 166 and AIR 1951 SC 177, Distinguish- 
ed. (Para 19) 
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G. D, Patil, for Petitioners; J. N. 
Chandurkar, for Respondents. 
ORDER :— The petitioners claiming 


to be the deemed tenants of several fields 
numbering seven, being fields Nos. 85, 
89/2, 86, 97, 84/3, 92 and 95, all situated 
at mouza Thanegaon, in district Wardha, 
question the validity of the order made 
by the Maharashtra Revenue Tribunal 
on July 9, 1969 by which that Tribunal 
found that these petitioners had not made 
out any case for a declaration that they 
were the deemed tenants under the pro- 
visions of the Bombay Tenancy and Agri- 
eultural Lands (Vidarbha Region) Act, 
1958 (hereinafter called the Act). 


2. As far as this case is concern- 
ed it appears, the ownership of lands is 
not in dispute and it is stated in the ap- 
plication filed by these persons that res- 
pondent No, 1 Nathoba is the Karta of 
the Hindu joint family consisting of the 
other members. It does appear that these 
respondents filed Civil Suit No. 98 of 
1965 in the Court of Civil Judge, Junior 
Division, Arvi, wherein the present peti- 
tioners raised a plea of tenancy and the 
matter was referred under Section 125 
of the Act. On June 23, 1967, these peti- 
tioners filed an application before the 
Additional Tahsildar (Tenancy) in the 
very same proceedings claiming a decla- 
ration under Section 100 (2) in the terms 
that they are deemed tenants of the land 
under Section 6 of the Act. That was also 
the issue referred for decision to the 
tenancy authorities by the Civil Court. 


3. It may be briefly noted that the 
case of the petitioners had been that all 
these lands were leased out to them ini- 
tially in the month of June. 1966 upon pay- 
ment of Rs. 200in advance as lease-money. 
After about some time the respondents 
approached them and entered into an 
agreement of sale for the total sum of 
Rs. 4,000/- and Rs. 200/- were adjusted. 
It is specifically averred in the applica- 
tion produced at Annexure 1 that the 
applicants cultivated the land according- 
ly in 1964-65 and took all the crop. This 
cultivation is after the agreement of sale 
between the parties and after adjustment 
of Rs. 200/-, as is pleaded by the present 
petitioners. To this the plea of the res- 
pondent as can be gathered from Anne- 
xure D, ie, the written statement filed 
in these proceedings, was that for the 
year 1964-65 the land was cultivated by 
the applicants and non-applicants in 
partnership and the non-applicants had 
actually incurred the expenditure in half 
and half ratio for the cultivation of the 
fields right from summer operation till 
the harvesting of the crop. Time and 
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again, non-applicant No. 2 had advanced 
amounts for the purpose of cultivation; 
Radhabai, the mother of the non-appli- 
cants used to stay at Thanegaon for the 
supervision of the cultivation on behalf 
of the non-applicants. It is further plead- 
ed that afterwards the possession of the 
applicants was that of rank trespassers, 
for they high-handedly and wrongfully 
usurped the same in the month of July, 
1965. Substantially, therefore, the plea 
was that after 1964-65 the petitioners 
were rank trespassers with respect to the 
land. For the year 1964-65 there had 
been sharing of expenditure and profits 
in cultivation and the parties had agreed 
to cultivate the same as partners. 


4. Upon these respective cases, 
evidence was led by the parties. The first 
court of fact, ie, the Additional Tahsil- 
dar (Tenancy) found that there was no 
contract of lease nor the possession was 
delivered under any agreement of sale 
or purehase to the petitioners, Thus the 
legal source of lawful cultivation pleaded 
by these petitioners was found against 
them and it was held that the petitioners 
were not entitled to any declaration with 
reference to Section 6 of the Act, for 
they had not discharged the burden of 
proof. When the matter went up in ap- 
peal before the Sub-Divisional Officer, 
Arvi at the behest of the  petitioners, 
that authority thought that the letter 
which is also exhibited in this Court as 
Exh. B of October 16, 1964, written by 
respondent No. 1 Nathoba to petitioner 
No, 2 Fakirchand, was reasonably refer- 
able to an agreement of sale between the 
parties. As the possession was thus law- 
fuly traceable to the agreement of sale, 
the appellate authority concluded that 
the petitioners were entitled to the status 
of deemed tenants under Section 6 of the 
Act. While considering that aspect he 
came to find that tenure-holders’ claim 
tha; they were advancing money to the 
appellants and crops were shared by 
them was not enough to prove a partner- 
ship in cultivation and that that was no- 
thing but a lease. If on those terms shown 
by the land-holders the appellants were 
inducted on land, the appellate authority 
thought that the appellants were in law- 
ful possession of the land and thus en- 
titled to claim deemed tenancy under 
Section 6 of the Act. By the impugned 
order the Tribunal found that such a 
reasoning was not available to the appel- 
late Court and the error of law very 
much apparent, It referred to the deci- 
sion of this Court in Spl. Civil Appln. 
No. 1071 of 1966 decided on 8-8-1968 
(Bom.), Balkrushna v. M, R. T. Nagpur 
and found that a person inducted as a 
prospective purchaser under the contract 
of sale is not entitled to claim the status 
of a deemed tenant. It was further held 
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by that Tribunal and rightfully that the 
burden of proving the tenancy lay upon 
ihe  zpplicants-tenants and, therefore, 
from that angle the evidence ought to 
have been considered. While considering 
the allegations and statements available 
on record, the learned Tribunal found 
that the letter produced at Ex. B in this 
petition was of little assistance to infer 
any contract of lease or contract of sale. 
It thought therefore that no interference 
was called for by the appellate Court in 
the present matter and giving that find- 
ing it restored the order made by the 
Additional Tahsildar. 


5. In this Court, the learned coun- 
sel appearing for the petitioners Mr. 
Patil has complained that the Tribunal 
ought not to have merely restored the 
order but ought to have remanded the 
ease to the appellate authority for re- 
hearing. It is further contended that even 
upon the footing that there was a part- 
nership-in-cultivation between the  peti- 
tioners and the respondents, these  peti- 
tioners were entitled to the declaration 
of deemed tenants and reliance was plac- 
ed on the Division Bench ruling of this 
Court reported in Godavari Sugar Mills 
Ltd, v. S. Ramamurthy, 1973 Mah LJ 85 
= (AIR 1973 Bom 225). Thirdly the 
learned counsel submitted, at any -rate, 
the plea of partnership was incapable of 
being considered upon the principles 
enunciated by Supreme Court in the de- 
cision reported in Firm Sriniwas Ram 
Kumar v. Mahabir Prasad, AIR 1951 SC 
177 and taking into account what is 
pleaded by the land-holders, it should be 
found out that this is a batai lease, and 
that there is ample evidence to infer such 
a lease, Lastly it was said that, at any 
rate, as the pleas of the  land-holders 
have not been properly considered and 
its effect, the matter should be sent back 
for renearing to the Tribunal. 


6. None of these submissions can 
be accepted. 


1. It is patent from the order of 
the Tribunal that it is made with full 
jurisdiction, for the appellate Court had 
proceeded on the basis that a person 
claiming upon an agreement of sale could 
still be a deemed tenant. There was an 
ample authority for the Tribunal to apply 
the decision reported in Gulabrao Wani 
v. Hemakashiram, AIR 1957 Bom 198 and 
also the decision of this Court in Bal- 
krushna's ease, Spl. C, A. No. 1071 of 
1966, D/- 8-8-1968 (Bom.) (supra) Once 
having found the error in the approach 
of the appellate authority, the learned 
Member of the Tribunal was entitled to 
take into account whether the burden 
that is cast upon the tenant has been 
properly discharged and whether the 
order under revision could at all be sus- 
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tained. In such process it is not always 
necessary that the matter must be re- 
manded to the appellate authority for re- 
hearing or re-writing the judgment. 


8. The decision relied on by the 
learned counsel of this Court reported in 
Godavari Sugar Mills Ltd.’s ease, 1973 
Mah LJ 85 = (AIR 1973 Bom 225) re- 
quires some closer consideration to find 
out what is the ratio that is laid down by 
the Division Bench of this Court. It ap- 
pears that the Court was dealing with 
the petition filed by the Company and 
Other petitioners in the matter arising 
out of the provisicns of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, 1961. By the impugned order the 
Tribunal under that Act had found agree- 
ing with the Collector that the partner- 
Ship firm of six petitioners "M/s. Somaiya 
Firm" was entitled to retain the land to 
the extent of one ceiling area and the 
total area of land which was in excess of 
the ceiling area was 812 acres and 323 
gunthas equivalent to dry-crop area 1321 
acres and 12 gunthas, There the submis- 
Sion was made that the first petitioner- 
Company held this land which was the 
subject-matter of an agreement of part- 
nership by the six petitioners, including 
the owning company. The partnership 
was terminable at will and even the 
capital was provided for by the Company. 
The petitioners Nos, 2 to 6 were working 
partners with a right of remuneration of 
Rs. 175/-. The main contention that fell 
for consideration, therefore, was what is 
the true extent and scope of Section 2 
(14) of the Ceiling Act which defined the 
phrase "to hold land". Before the Divi- 
Sion Bench, therefcre, with respect to this 
controversy the provision of the Ceiling 
Act and also the provisions of Section 4 
of the Bombay Tenancy and Agricultural 
Lands Act 1948, which is identical in 
terms in Section 6 of the present Act, 
were pressed in service along with the 
decision of the Supreme Court reported 
in Dahya Lala v. Rasul Mahomed, 1962 
Nag LJ 682 — (AIR 1964 SC 1320) On 
„the basis of that decision and the defin- 
ing clause available in Section 2 (14) of 
the Ceiling Act, a contention appears to 
have been raised shat Dahya Lala’s case 
ruled that excepting the persons other 
than those mentioned in clauses (a), (b) 
and (c) of Section 4 of the Bombay Ten- 
ancy and Agricultural Lands Act, 1948, 
all other persons lawfully cultivating the 
land belonging to the other persons must 
be deemed to be the tenants of the land 
under Section 4 of that Act. Even a sub- 
mission was made that a decision in AIR 
1957 Bom 198 has been impliedly over- 
ruled. 


9. Now, it is no doubt true that 
the learned counse appearing for the 
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petitioners is very much entitled to rely 
upon this decision in Godavari Sugar 
Mills Ltd.’s ease, 1973 Mah LJ 85 = (AIR: 
1973 Bom 225) to point out to certain ob- 
servation which appears to take a view 
upon the decision of Dahya Lala’s case, 
1962 Nag LJ 682 = (AIR 1964 SC 1320) 
(supra) that excepting the persons men- 
tioned in clauses (a) (b) and (c) of Sec- 
tion 4 of the Bombay Tenancy & Agri- 
cultural Lands Act, 1948, all other per- 
sons who are lawfully  cultivating the 
land belonging to others must be deemed 
tenants for the purpose of the Act. The 
learned counsel rightly relied, therefore, 
on the observations made in the body of 
the judgment in Godavari Sugar Milis 
Ltd.’s case by this Court which are to the 
following effect:— 

s The policy of law disclosed 
by the above definitions was to provide 
that wherever a landlord was not in ac- 
tual possession of lands of his ownership 


and others cultivated such lands lawfully 
(whilst the owner was not cultivating the 
same personally) they must be held to be 
"deemed tenants" and as such entitled to 
continue in possession of lands to the ex- 
tent of the ceiling area fixed under the 
Ceiling Act." 

Again in the same paragraph it has been 
observed: 





In this connection it is im- 
portant to notice that  admittedly the 
first petitioner Company itself is a party 
to the cultivation of the land. Since it is 
an incorporated company it is a party to 
the cultivation of the land through its 
agents. Even so, it must be held to have 
continued to cultivate the land even after 
the date from which the partnership car- 
ried on the business. Now, it is true that 
petitioners Nos. 2 to 6 by themselves and 
through their agents and labourers are 
also taking part in the cultivation of the 
land. They cannot be held to be doing so 
unlawfully. To this extent they fall with- 
in the category of the "deemed tenants" 
under Section 4 of the Tenancy Act...... A 
Then again in paragraph 9 of the judg- 
ment the Division Bench observed: 

"In arriving at the above finding, we 
have given due and proper attention to 
the observations of the Supreme Court 
in the case of 1962 Nag LJ 682 — (AIR. 
1964 SC 1320." 


10. Relying on these observations 
the learned counsel submitted that the 
decision of this Court in Gulabrao Wani's 
case, AIR 1957 Bom 198 has not been fol- 
lowed and it must be found that the sub- 
mission made at the Bar that that deci- 
sion had been impliedly overruled by 
Dahya Lala’s case, 1962 Nag LJ 682 = 
(ATR 1964 SC 1320) was accepted by the 
Division Bench. 
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11. Really it appears that the con- 
troversy that was being settled and ad- 
judicated upon by the Division Bench 
concentrated itself upon the terms of Sec- 
tion 2 (14) of the Ceiling Act and a sub- 
mission was made that as the other peti- 
tioners were deemed tenants along with 
the company the holding must be con- 
strued as that of comprising and refer- 
able to tenancy rights. If a closer look is 
taken to the result that is declared by the 
Division Bench, it is clear that the Com- 
pany has been found to hold land as the 
owner and not on the footing of any 
deemed or otherwise tenancy, though 
that was the actual case pleaded 
for the company and other partners. In 
fact, the case of the Company and the 
other partners has been expressly nega- 
tived and there are observations in the 
body of the judgment itself which go to 
show that the Division Bench did not ac- 
cept the proposition that the Company 
and all other persons could be governed 
by the terms “deemed tenants”. It is ob- 
served in the same said paragraph which 
wes relied on by the learned counsel: 


ree In connection with the ques- 
tion of finding out the ceiling area that 
an owner of lands in actual possession 
thereof should be allowed to continue to 
hold and delimiting the surplus area in 
his possession the owner cannot be en- 
titled to argue thet other persons culti- 
vating his land were tenants and holders 
of the lands. Similarly, for ascertaining 
whether the "tenant" or the "deemed 
tenant" is holder of land under the Ceiling 
Act, the true test to be applied must be 
the fact of actual possession of the land 
in question by the "tenant" or the "deem- 
ed tenant" himself. In cases in which in 
spite of the cultivation of the land in 
que-tion by others it is ascertained that 
the landlord was in  aetual possession 
thereof, the tenant could not be held to 
hold the land in question......... vi 


It was stated that in this connection ex- 
treme importance must be given to the 
phrase "actual possession" as contained in 
sub-section (14) of Section 2 of the Ceil- 
ing Act. Thus it does not appear that any 
pronouncement was made as to the true 
scope and reach of the term "deemed 
tenant" as is found in the Tenancy Act, 
though, no doubt, reference' was made to 
the decision of the Supreme Court in 
Dahya Lala's ease, 1962 Nag LJ 682 — 
(AIR 1964 SC 1320) (supra) The decision 
of the Division Bench of this Court, 
therefore, is of little assistance to the 
learned counsel, for it really decides that 
for the purpose of the Ceiling Act what 
has to be shown is the actual possession 
of the holder with reference to the defi- 
nition contained in Section 2 (14) of the 
Ceiling Act, That was only enough to 
negative the claim of the petitioners in 
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that petition which has been so ultimate- 
ly negatived. 

12. It is also well settled rule of 
precedents that mere logical extensions 
from the observations available in a judg- 
ment do not form the part of ratio. That 
being the position, the learned counsel is 
not entitled to rely on this decision to 
say that the authority of Gulabrao Wani's 
case, AIR 1957 Bom 198 has been in any 
manner shaken. 


13. The decision of the Supreme 
Court in Dahya Lala’s case, 1962 Nag LJ 
682 = (AIR 1964 SC 1320) (supra) was 
extensively considered and its ratio found 
in the decision of this Court in Spe. C. A. 
No. 1071 of 1966 decided on 8-8-1968 
(Bom. After quoting from that judgment 
and also referring to the ratio of Gulab- 
rao Wani's ease, AIR 1957 Bom 198, this 
Court explained the ratio of that judg- 
ment and found that the observations in 
paragraph 6 of Dahya Lala's case were 
to be understood in the context of the 
facts giving rise to that judgment. The 
present case ie. Balkrushna's case there- 
fore is an ample authority to indicate 
that where there exists a direct relation- 
Ship under some legal contract between 
the tenure-holder and a person allowed 
to cultivate, no others rights io property 
are intended to be created and a person 
holding the land under an agreement of 
sale would not be clothed with the right 
of tenant under Section 6 of the present 
Act. The view expressed in the decision 
of Gulabrao Wani’s case was in express 
terms found to be the good law. It does 
noi appear from the judgment of the 
Division Bench relied om by the learned 
counsel that any reference was made to 
this decision of this Court. It may also be 
mentioned that one of the learned Judges 
(ie. Vaidya J.) who constituted the same 
said Division Bench considered the case 
of a partner-in-cultivation in Spl. Civil 
Appla. No. 2518 of 1968 decided on 6-4- 
1972; K. S. Shetye v. V. D. Gaekwad (re- 
ported in 1972 Ten LR 199) and took the 
view that partner in cultivation could not 
be the tenant, The decisions given in Spl. 
Civil Appln No. 170 of 1966 decided o1 
14-10-1967. Davidas v. M. R. T. Nagpur 
and Spl. Civil Appin. No. 798 of 1969 de- 
cided on 14-1-1970, Gokuldas v, Jagan, 
provide also some illustration as laying 
down the scope of the provisions of Sec- 
tion 6 providing for "deemed tenancy”. 
A Division Bench of this Court consider- 
ed the matter under Section 6 itself with 
reference to the cultivation in partner- 
ship in the decision given in Lalji Har- 
baji Kokate v. The Maharashtra Revenue 
Tribunal. Nagpur, ( (1962) 64 Bom LR 437) 
and found that “where under a contract 
of partnership for cultivation of land the 
owner of the land is entitled to be on the 
lard and do the cultivation personally, 
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his partner who has entered into part- 
nership for cultivation of the land can- 
not claim the status of a deemed tenant 
under Section 6 of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region 
and Kutch Area) Act, 1958." This dicta 
of the Division Bench ruling was very 
much available when the decision in 
Godavari Sugar Mills Ltd.s case, 1973 
Mah LJ 85 = (AIR 1973 Bom 225) (supra) 
was rendered and had that decision sought 
to take any different view, the matter 
would have been expressly considered 
and nothing would have been left ta 
mere logical inferences to be drawn from 
such observations. It has, therefore, to 
be found that as far as this Court is con- 
cerned there is a binding decision given 
in Lalji Harbaji’s case (supra) holding 
that a contract of partnership which en- 
titles the owner to cultivate the land does 
not clothe that any other partner with a 
ent under Section 6 of the Tenancy 
Act. 


14, The learned counsel, however, 
argued that the material words of Sec- 
tion 6 still require a re-consideration by 
this Court. He relies on the definitions of 
the terms ‘to cultivate’ and ‘to cultivate 
personally’ and a decision rendered by 
this Court in Shri Kesheoraj Deo Sans- 
than, Karanja v. Bapurao, 1964 Mah LJ 
589, where the scope of the terms 'to culti- 
vate personally’ has been found to mean 
as a personal cultivation with reference 
to the agricultural processes and activi- 
ties carried on the land; all the agricul- 
tural operations, <hough allowed to be 
done through hired labour or workers 
must be under the direct supervision, 
control, or managsment of the landlord. 
It is in that sense that the words ‘per- 
sonal cultivation’ must be understood, If 
a look is taken to that decision it is clear 
that the controversy was raised by a 
Wahiwatdar of a deity and it was found 
that the deity being a juristic person, cul- 
tivation through the agency would not be 
within the term ‘to cultivate personally’ 
in Section 2 (12) of the Act. To find out 
that relationship for the purpose of de=- 
termining the right under Section 38, all 
these observations were made, Taking 
clue from these observations a  sub- 
mission was put forth in the present pe- 
tition by the learned counsel that once 
it is shown that by any device including 
the device like that of partnership, tha 
land owner leaves the land and cultiva- 
tion and other persons are inducted for 
the purpose of cultivating the land, then 
it must be held that those persons ara 
really the deemed tenants. 


15. To accept any such submission 
on the footing of the partnership in culti- 
vation will really undo the very concept 
of the partnership. In law it is well sett- 
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led that a partnership is not a juristic 
person but connotes the relation between 
persons who have agreed to share the 
profit of business carried on bv all or anv 
of them acting for all. While finding out 
partnership it is a settled rule of law 
that regard has to be to the real relations 
between the parties as shown by all the 
relevant facts taken together. The ele- 
ments upon which the concept of part- 
nership is juristically understood are that 
it is the outcome of an agreement entered 
into by all the persons concerned with 
others sharing all profits of the business 
and lastly and vitally the business is car- 
ried on, on the basis of mutual agency, 
in that it can be carried on by all or any 
of the persons concerned acting for all. 
Once these tests are applied, a land-hold- 
er taking any person as a partner neither 
loses the personal cultivation mor creates 
any other right in favour of the other 
person. By the partner he can cultivate 
the land personally, for he is also the 
party to such cultivation. Granting the 
premise that then exists a partnership, it 
is patent that the legislature would never 
have intended to confer a status of deem- 
ed tenancy on the body of persons which 
come together under a hand of partner- 
ship or a firm; otherwise, there would be 
automatic process of surrendering the 
rights in ownership which are held by 
the land-holder carrying on cultivation 
in partnership is a known and legal de- 
vice, It does not result in relationship 
akin to tenancy. Landholder partner re- 
mains ever party to such cultivation and 


possession and shares all profits and 
losses. 
16. A plain reading of Section 6 of 


the Act, shows that it applies to a per- 
son lawfully cultivating any land belong- 
ing to another person to the latter’s ex- 
clusion. If partnership is cultivating such 
a land it cannot be treated as ‘a person’ 
cultivating land of other person. It is not 
possible to aecept that partnership is a 
juristic person for the purpose of the pre- 
sent enactment though the term 'person' 
has been defined in an inclusive manner 
in Section 2 (21) of the Act. As indicated 
earlier, partnership is.a relation between 
parties or the persons and it is excluded 
by necessary implication from the terms 
of Section 6 itself; for there not only the 
owner is absent from cultivation but a 
stranger who is lawfully on the land is 
cultivating and as such is clothed with 
the right of deemed tenancy. It is not 
necessary in this case to find out to what 
particular types of cases of lawful culti- 
vation the terms of Section 6 would 
reach; but it is patent that by the very 
concept of a cultivating partnership by 
the landholder and other persons the 
terms of Section 6 are not answered. 
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17. The learned counsel then sub- 
mitted in the third alternate phase of his 
submission that principles of batai lease 
were attracted because of the case plead- 
ed by the landlords themselves. He reli- 
ed on the decision of this Court in Mo- 
hanlal Chandanmal v, Maharashtra Re- 
venue Tribunal, Nagpur, 1962 Nag LJ 
166. For this purpose he pointed out that 
the plea aad the proof in this case ten- 
dered by the landholders cannot be over- 
locked and the principles enunciated by 
the Supreme Court in AIR 1951 SC 177 
should be attracted and taking all the 
evidence of the landholders together, it 
must be found that upon the terms spok- 
en to by the witnesses of the landholders, 
a batai lease has been properly establish- 
ed. 


18. In the decision before -the 
Supreme Court their Lordships were con- 
cerned with a relief which flowed from 
the pleadings of the defendant in a suit 
for specific performance. It was pointed 
out that plaintiff may rely upon different 
rights alternatively and there is nothing 
in the Civil Procedure Code to prevent a 
party from making two or more incon- 
sistent sets of allegations and claiming 
relief thereunder in the alternative, and 
when the alternative case, which the 
plaintiff could have made, was not only 
made but admitted by the defendant in 
the written statement as an answer to 
the claim of the plaintiff, there was no- 
thing improper in giving to the plaintifl 
a decree upon the case which the defen- 
dant himself makes. In that case the de- 
fendants had denied the suit claim for 
specific performance of a contract and 
pleaded that the money taken by them 
represented a loan. Upon this latter plea 
ihe Supreme Court observed that a de- 
cree for recovery of a loan in favour of 
the plaintiff could be made. 


19. Now this principle is not at 
al attracted nor available to the present 


petitioners. They came to the Court 
cleiming a deemed tenancy, That was 
based firstly on the initial so-called 


agreement of lease whereunder Rs. 200 
were alleged to have been paid and later 
on under an agreement of purchase of the 
same property. It was to negative this 
claim, the landholders came out with a 
case of partnership in cultivation. Such 
a claim was stoutly denied at the time 
of evidence by the petitioners and on 
oath. Therefore, there is no possibility 
of applying the first principle that these 
petitioners could have raised such a plea 
for the purpose of claiming relief. Even 
if they could have raised such a plea 
that they were in cultivating partnership 
with the landholder, they were not en- 
titled to a declaration of deemed tenancy 
because the partner in cultivation along 
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with the owner is not a deemed tenant. 
The case cited by the learned counsel, 
therefore, is of no assistance in the pre- 
sent controversy. 


20. The decision in Mohanlal 
Chandanmal’s case, 1962 Nag LJ 166 
(supra) is clearly distinguishable, There. 
the plea was actually of a lease amd the 
document, ie. bataipatra was being con- 
sidered. It was observed that the batai- 
patra does not necessarily import in every 
case a document of partnership or an 
agreement to cultivate land in partner- 
ship with the teaure-holder and that it 
will all depend upon what are the terms 
agreed upon in each individual case, 


21. In the present case, as the 
case has been made by the landholders, , 
they were pleading that the cultivation 
for the year 1964-65 was under a part- 
nership agreement entered into by the 
parties orally, in that the expenses were 
to be shared half and half and so also 
the profits. Thus the main ingredients of 
partnership in cultivation were properly 
pleaded and only because it has mot been 
further shown that the landholders parti- 
cipated in actual cultivation, no negative 
inference can be drawn. The partners it 
is well settled may carry on the busi- 
ness on the basis of mutual agency in 
that though there may be a vroperty of 
some partners and others may cultivate 
for the all, such cultivation is in law and 
in substance the cultivation of all. Mere- 
ly because therefore the landholders were 


.mot shown to have given instructions as 


to how the crops are to be sown or har- 
vested would not mean that initial part- 
nership was turned into lease. A person 
who actually carries on the cultivation 
still had been upon land under a valid 
agreement of partnership which enjoined 
sharing of expenses as well as sharing of 
profits which are the basic elements of 
such a relationship. Some evidence was 
led to point out that at best the land- 
holders had proved that they advanced 
some monies during the course of the 
agricultural year. It was further said 
that the material witness like Radhabai 
had not been examined and am adverse 
inference ought to have been drawn, All 
these submissions have really little merits 
once it ean be accepted that the relation- 
ship under which the present petitioners 
entered upon the land was that of the 
partner in cultivation. Their conduct 
after the initial relationship and agree- 
ment is of little assistance though in a 
given case that may throw light on the 
initial agreement itself. Under such cir- 
cumstances, it is hardly possible for the 
petitioners to contend that any batai 
lease has been established taking into 
account the terms of partnership pleaded 
by the landholders, 


i 
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It has therefore to be conclud- 
ed that there is no error either apparent 
on the face of record in the order made 
by the Tribunal or even otherwise avail- 
able in the present disposal of the mat- 
ter by that Tribunal Thus the petition 
must fail and is dismissed but under the 
circumstance there will be no order as 
to costs. 

Petition dismissed. 
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KANTAWALA, C. J.:— This matter 
is referred to the Full Bench by Vaidya, 
J. by his judgment aad order dated April 
23, 1971. The question which requires to 
be decided by the Full Bench is not frams 
ed but he has observed that in view of 
certain conflict of decisions he felt that 
the rights of landlords and tenants in 
suits or appeals pending on the date on 
which the Bombay Rents, Hotel and 
Lodging House Rates (Control) Act, 1947 


(hereinafter referred to as “the Act”) 
was made applicable, should be deter- 
mined. 


2. Ramdas Chitrigi, the petitioner, 
is the tenant of room No. 8 in a building 
called “Monica House” situate within the 
limits of the Gram Panchayat of Diwan- 
man near Bassein in Thana District. On 
January 20, 1968 the landlady,  respon- 
dent No. 1, served a notice upon the 
petitioner terminating his tenancy. On 
April 27, 1968, respondent No. 1 filed a 
suit to recover possession of the premises 
from the petitioner. On March 31, 1970 
a decree of eviction was passed against 
the petitioner, the trial Court inter alia 
observing that issues regarding land- 
lord’s bona fide requirement and compa- 
rative hardship need not be decided as 
admittedly the Act was not applicable to 
the suit premises. An appeal was prefer- 
red by the petitioner on April 29, 1970 
and though during the pendency of the 
appeal the Act was made applicable the 
appeal was dismissed by the  appellatg 
Court following a decision of this Court 
in Rupchand Hemandas v, Heera, 69 Bom 
LR 587 = (AIR 1968 Bom 100) It is 
against the order of dismissal of the ap- 
peal that this Special Civil Application 
under Article 227 of the Constitution has 
been filed before this Court. 


3. The argument of Mr. Dighe on 
behalf of the petitioner is that it is held 
by the Supreme Court that the provisions 
of Section 12 (1) of the Act are retros- 
pective in operation; that having regard 
to the said decision and the provisions of 
Section 50 of the Act a tenant is entitled 
to claim protection under the Act even if 
the provisions of Part II of. the Act are 
made applicable to the premises at the 
stage when the appeal is pending though 
Part II was not applicable at the time 
when the suit was instituted and decreed 
by the trial Court. His submission was 
that an appeal is a continuation of a suit 
and that in view of the proviso to Sec- 
tion 50 of the Act a tenant will be en- 
titled to elaim protection of the Act once 
Part Il is made applicable to the area 
where the premises are situate, 

4. The Act was enacted on Janu- 
ary 19, 1948. It was to come into opera- 
tion on such date as the State Govern- 
ment may, by notifieation in the Official 
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Gazette, appoiat in that behalf. A notifi- 
cation was published in the Official Ga- 
zette making the Act applicable with 
effect from February 13, 1948. So far as 
Part I and Part IV are concerned they 
extended to the whole of the Bombay 
area of the State of Maharashtra and so 
far as Part If and Part III are concerned, 
they extended to the areas specified in 
Schedules I and II of the Act, Sub-section 
(3) of Section 2 empowered the State 
Government by a notification in the Offi- 
cial Gazette to extend to any other area 
any or all of the provisions of Part II or 
Pert HI or of both, Sub-section (4) there- 
of empowered the State Government by 
like notification to direct that any or all 
the provisions of Part II or Part III or 
of both, as the ease may be, shall cease to 
extend to such area and -on such date as 
may be specified in the notification and 
on that date the said provisions shall 
cease to be in force in such area. Part I 
of the Act contained preliminary provi- 
sions while Part IV contained miscella- 
neous provisions. Part II of the Act af- 
forded protection to tenants in respect of 
` residential and other premises, while 
Pert III thereof afforded protection to 
lodgers staying in hotels amd lodging 
houses, Section 6 which is contained in 
Part II of the Act provides that in areas 
Specified in Schedule I this Part shall 
anply to premises let for residence, edu- 
cation, business, trade or storage. The 
first proviso to  sub-section (1) of this 
section empowered the State Goverament 
by a notification in the Official Gazette 
to direct that in any of the said areas, 
this Part shall cease to apply to premises 
let for any of the said purposes. The se- 
cond proviso to this sub-section empower- 
ed the State Government by like notifi- 
cation to direct that in any of the said 
areas this Part shall re-apply to premises 
let for such of the aforesaid purposes as 
may be specified :n the notification. 


5. When the Act was made initi- 
ally applicable on February 13, 1948 the 
entire Thana District was included in 
Schedule I to the Act and so the provi- 
sicns of Part II thereof were consequent- 
ly made applicable thereto. By a notifi- 
cation dated August 30, 1948 in exercise 
of the powers conferred by the proviso 
to sub-section (1) of Section 6 of the Act 
the State Government was pleased to 
direct that in the areas specified in the 
Schedule to the said notification Part II 
of the Act shall cease to apply to pre- 
mises let for residence, business, trade or 
Storage or to premises let to the Govern- 
ment or a local authority for the purpose 
o? setting up an office or a public hospital 
or dispensary with effect from the date 
of the said notification. Amongst the 
areas so specified in this Schedule was 
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the whole of Thana District except the 
following areas viz, 


(ii) 

(iv) Bassein Taluka— 

1. Bassein Municipal District and 2. 
Virar. 


sssesssasoovtsa 


assccseasovevat 


The result was Part II ceased to apply 
to the suit premises which were situate 
in Bassein Taluka other than Bassein Mu- 
nicipal District with effect from August 
30, 1948. In exercise of the powers con- 
ferred by the second proviso to sub-sec- 
tion (1) of Section 6 by a notification 
dated May 19, 1970 published in the 
Maharashtra Government Gazette dated 
June 4, 1970 the State Government di- 
rected that in the area of Divanman vil- 
lage in the Bassein Taluka of Thana Dis- 
trict Part If of the Act should with effect 
from the date of publication of the noti- 
fication re-apply to premises let for the 
purpose of residence. - 

6. At the time when the notice 
terminating the tenancy was served up- 
on the petitioner and st the time when 
the suit was instituted in the trial Court 
and decreed by the trial Court in view 
of the aforesaid provisions of the notifi- 
eation dated August 30, 1948 the provi- 
sions of Part II of the Act were not ap- 
plieable to premises situate in Divanman 
vilage. However, when the appeal was 
pending before the learned Extra Assis- 
tant Judge, Thana, by the said notifica- 
tion dated May 19, 1970 the provisions of 
Part II of the Act were made applicable 
to the petitioner’s premises as the same 
were let out to him for the purpose of 
residence. 

7. Section 12 (1) of the Act pro- 
vides that a landiord shall not be entitled 
to the recovery of possession of any pre- 
mises so long as the tenant pays, or is 
ready and willing to pay, the amount of 
the standard rent and permitted increases, 
if any, and observes and performs the 
other conditions of the tenancy, in so far 
as ‘they are consistent with the provisions 
of the Act. The argument of Mr, Dighe 
on behalf of the petitioner is that in view 
of the decision of the Supreme Court in 
Shah Bhojraj v. Subhash Chandra, (1962) 
64 Bom LR 407 = (AIR 1961 SC 1596) 
the provisions of Section 12 (1) of the Act 
have retrospective operation and the pe- 
titioner will be entitled to the protection 
of the Act so long as he complies with 
the provisions of sub-section (1) thereof, 
even though the provisions of Part II of 
the Act were made applicable to premises 
Jet out for residence in Divanman vil- 
lage by the notification dated May 19, 
1970 while the appeal was pending. 
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8. Section 50 of the Act deals with 
repeal, The material part thereof is as 
under:— 


“50. The Bombay Rent Restriction 
Act, 1939, and the Bombay Rents, Hotel 
Rates and Lodging House Rates (Control) 
Act, 1944 are hereby repealed: 

Provided that all suits and proceed- 
ings between a landlord and a tenant re- 
lating to the recovery or fixing of rent or 
possession of any premises to which the 
provisions of Part II apply......... which 
are pending in any Court, shall be trans- 
ferred to and continued before the Courts 
which would have jurisdiction to try 
such suits or proceedings under this Act 
or shall be continued in such Courts, as 
the case may be, and all the provisions 
of this Act and tke rules made there- 
under shall apply to all such suits and 
proceedings.” 

Nothing in this proviso shall apply 
to execution proceedings and appeals 
arising out of decrees or orders, passed 
before the coming into operation of this 
Act; and such execution proceedings and 
appeals shall be decided and disposed o 
as if this Act had not been passed......... 2 


9. The argument of Mr. Dighe is 
two-fold. First his submission is that the 
suit is wide enough to include in its scope 
an appeal, Secondly, he submits that the 
expression "decrees or orders, passed be- 
fore the coming into operation of this 
Act" referred to in the last part of the 
section quoted above has reference to the 
date on which the Act is made applicable 
by a notification under Section 3 of the 
Act, His argument is that under Section 
3 of the Act, the Act comes into opera- 
tion on such date as the State Govern- 
ment by notification in the Official Ga- 
zette may appoint in that behalf; that 
such a notification was published bring- 
ing the Act into operation with effect 
from February 13, 1948. Reliance was 
placed upon the provisions of Section 2 
(1) of the Act which provides that Part I 
and Part IV of the Aet shall extend to 
the Bombay area of the State of Maha- 
rashtra. It cannot be controverted that so 
far as Part I and Part IV of the Act are 
concerned, they are merely ancillary pro- 
visions and they do not afford any sub- 
stantive protection either to a tenant or 
to a lodger in a hotel or a lodging house. 
Such protection to a tenant or to a lodger 
is afforded only when the provisions of 
Part II and Part III of the Act are made 
applicable, Such is the effect of the pro- 
visions of Section 2 (2) of the Act which 
lays down that Parts II and III shall ex- 
tend respectively to the areas specified in 
Schedules I and II to this Act and shall 
continue to extend to any such area not- 
withstanding that the area ceases to be of 
the description therein specified. When 
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the Act was initially enacted the whole of 
Thana District was included along with 
other areas in Schedule I and consequent- 
ly in view of the provisions of Section 6 
every tenant to whom premises  situate 
within that District were let out for re- 
sidence, education, business, trade or 
storage was entitled to the protection or 
benefit of Part II thereof and the provi- 
Sions contained therein, but when in ex- 
ercise of the powers conferred bv the 
proviso to Section 6 (1) of the Act the 
State Government issued a notification 
dated August 30, 1948 the premises be- 
longing to the petitioner, as they were 
situate at Divanman village, ceased to 
have the benefit of the provisions of Part 
IL Thus on the date when the tenancy 
was terminated and the suit was institut- 
ed on April 27, 1968 the provisions of 
Part II were not applicable to the suit 
premises and the same position continu- 
ed till March 31, 1970 when the decree 
for eviction was passed by the trial Court. 
A Full Bench of this Court in Nilkanth 
Ramchandra v. Rasiklal, (1949) 51 Bom 
LR 280 = (AIR 1949 Bom 210) has taken 
the view that the retrospective effect of 
the Act is confined only to what is ex- 
pressly stated in Section 50 of the Act 
While considering the provisions of sub- 
sections (2) and (3) of Section 12 it ob- 
served that the said Section 12 is pros- 
pective and not retrospective, The view 
taken by the Full Bench of this Court in 
Nilkanth's case was affirmed by the Sup- 
reme Court in Chandrasingh v. Surjit Lal, 
(1951) 53 Bom LR 532 — (AIR 1951 SC 
199). After approving of the view taken 
A this Court the Supreme Court points 
out;— 

"On a plain reading of the language 
of Sections 12 and 50 it seems clear to us 
that the Act was given retrospective ope- 
ration only to a limited extent and exe- 
cution proceedings and appeals were ex- 
cluded from this effect and were to be 
governed by the provisions of the law in 
force at the time when the decrees were 
passed." 

A little later it is observed:— 

“Section 50 cannot be described as a 
section providing merely for transfer of 
pending cases to Courts having jurisdic- 
tion to deal with them, It is on the other 
hand a "repeal" section in the new sta- 
tute, It repeals the two earlier statutes, 
and while repealing them it provides that 
the repeal shall not affect “executions 
and appeals" and that the provisions of 
the Act shall apply to all pending suits 
which shall be transferred to the Courts 
having jurisdiction to hear them under 
Section 28 of the Act. We are also in- 
clined to agree with the view of the Full 
Bench that Section 12 is in terms pros- 
pective and not retrospective. Sub-sec- 
tion (2) clearty relates co suits which may 
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be instituted after the Act comes into 
force. It cannot apply to suits which were 
already pending when the Act was put 
on the statute book. Sub-section (3) which 
gives the right to the tenant to pay or 
tender the rent at the hearing of the suit 
only applies to those suits which mav be 
instituted after the Act comes into ope- 
ration, because it in terms states "in such 
suit" and not in “any suit". ‘Such suit 
can only be a suit referred to in sub-sec- 
tions (2) and (3) of Section 12.” 


In this case the Supreme Court took the 
view that the High Court in that matter 
erroneously applied the provisions of the 
‘Acz to the appeal and was wrong in 
lallowing such an appeal om that basis. In 
‘view of these decisions of the Full Bench 
jand the Supreme Court the petitioner as 
ithe tenamt will not be entitled to the 
iprotection of the provisions of Part II of 
ithe Act as the said provisions were not 
applicable to his premises at the time 
iwhen the decree was passed by the trial 
‘Court and to pending appeals the provi- 
sions are not applicable. 


10. Reliance was, however, placed 
upon a later decision of the Supreme 
Court in (1962) 64 Bom LR 407 — (AIR 
1961 SC 1596) In this case rival conten- 
tions were inter alia advanced as regards 
the ambit of the proviso to Section 50 of 
the Act, but the Supreme Court did not 
consider it necessary to express its view 
thereon as it took the view that Section 
12 (1) of the Act was retrospective in its 
operation and its provisions applied to a 
pending suit. After referring to the deci- 
Sion ofthe Ful] Bench in Nilkanth's case, 
51 Bom LR 280 = (AIR 1949 Bom 210) 
(FB) and the decision of the Supreme 
Court in Chandrasingh's case, 53 Bom LR 
532 — (AIR 1951 SC 199) the Supreme 
Court points out: 


"Both the High Court as well as this 
Court in their previous decisions, refer- 
red to above, were not called upon to 
interpret sub-section (1) of the Act. They 
were dealing with appeals arising out of 
decrees already passed. The observations 
that Section 12 was prospective were 
made with reference to sub-sectioas (2) 
and (3) and not with respect to sub-sec- 
tion (1), which did not even find a men- 
tion in those judgments. The question 
then was whether Section 12 by itself or 
read with the proviso to Section 50 was 
applicable retrospectively to appeals. 
That is not the question which has arisen 
here.” 


After quoting the provisions of Section 12 
41) the Supreme Court observed:— 


“The point of time when the sub- 
section will operate is when the decree 
for recovery of possession wovid have to 
be passed. Thus, the language of the sub- 
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section applies equally to suits pending 
when Part II comes into force and those 
to be filed subsequently. The contention 
of the respondent that the operation of 
Section 12 (1) is limited to suits filed after 
the Act comes into force in a particular 
area cannot be accepted. The conclusion 
must folow that the present suit cannot 
be decreed in favour of the respondent." 
Even in this judgment the view taken by 
the Full Bench and the Supreme Court in 
the earlier decisions as regards applicabi- 
lty cf the provisions to pending appeals 
has been reaffirmed and it is merely de- 
cided that so far as the provisions of 
Section: 12 (1) of the Act are concerned, 
they will apply to suits pending when 
the provisions of Part II of the Act are 
made applicable to the area, Thus it is 
amplv clear that so far as the stage of 
an appeal is concerned, there is mo con- 
fliet whatsoever in the view taken by the 
Ful Bench in Nilkanth's case and in the 
view expressed by the Supreme Court in 
Chandrasingh's case and Shah  Bhoirai's 
case. 


11. Reliance was, however, placed 
by Mr. Dighe upon a decision of a single 
Judge of this Court in Umedmal Devii 
v. N. K, Chopda, (1967) 69 Bom LR 153 
— (AIR 1967 Bom 514). This is a decision 
of a aingle Judge of this Court and Go- 
khale J. has taken the view that the 
exception to the first proviso to Section 
50 of the Act excepts from the proviso 
oaly execution proceedings and appeals, 
arising out of decrees or orders, passed 
before the coming into operation of the 
Act on February 13, 1948, and no others. 
Decrees which had already been passed 
before the Act had come into operation 
are not affected by the proviso and the 
proviso also excludes those appeals aris- 
ing out of decrees or orders passed before 
the coming into operation of the Act, i.e. 
before February 13, 1948. All subsequent 
proceedings, including appeals, are with- 
in the scope of the provisions of the Act. 


12. The correctness of the deci- 
sion of Gokhale J. came to be consi- 
dered by a Division Bench of this Court 
in (1967) 69 Bom LR 587 = (AIR 1968 
Bom 100). The Division Bench after con- 
sidering the view of the Full Bench in 
Nilkanth’s case, 51 Bom LR 280 = (AIR 
1949 Bom 210) (FB) and the decisions of 
the Supreme Court in the above two mat- 
ters has taken the view that the Act does 
not apply to appeals pending on the date 
oa which the provisions of Part JI and 
Part III of the Act were applied to the 
premises which were the subject-matter 
of the proceedings. The view taken by 
Gokhale J. in Umedmal Devji's case, 69 
Bom LR 153 = (AIR 1967 Bom 514) has 
peen expressly dissented from and even 
the observations of the Supreme Court in 
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Snah Bhojraj’s case. 64 Bom LR 407 = 
(AIR 1961 SC 1596) have been considered 
and explained. This Court at page 593 ob- 
serves: — 
“Relying upom some observations in 
64 Bom LR 407 = (AIR 1961 SC 1596) it 
is argued that the Supreme Court has de- 
cided that Section 12 (1) is by itself re- 
trospective notwithstanding the provi- 
sions of Section 50 and the provisions 
thereto and we must therefore apply it 
to pending appeals. It is true that the 
langauge of a section may be capable of 
retrospective application even to a pend- 
ing appeal and in such a case the Court 
must so apply it irrespective of any sup- 
posed hardship to any of the parties, So 
far as it goes, the principle cannot be 
questioned. But the question, however, is 
whether when a specifie provision has 
been made by the Legislature in the form 
of Section 50 with its provisos and its 
exception, is it open to the Court to dis- 
regard the same and apply Section 12 (1) 
retrospectively? Though Section 12 (1) is 
in a way declaratory and is capable of 
applying to all pending proceedings, that 
however, is not all. Section 50 with all 
. its three provisos is to be considered and 
if it applies then Section 12 (1) cannot 
apply to appeals. The rule of construction 
is a general rule, but the Legislature is 
ultimately the supreme authority and it 
is for the Legislature to say an apparent- 
ly retrospective enactment shall be ap- 
plied only in a parzicular way. Section 12 
(1) is a general provision while the pro- 
viso is a special one dealing specifically 
with the application of the Act retrospec- 
tively to appeals and suits. It is well set- 
tled that the special provision must over- 
ride the general provisions. Their Lord- 
ships of the Supreme Court did not lay 
down that in a given case Section 12 (1) 
must be applied irrespective of the ex- 
ception provided in Section 50 of the Act. 
On the contrary, while distinguishing the 
Full Bench case in 51 Bom LR 280 = 
(AIR 1949 Bom 210), in 64 Bom LR 407 = 
(AIR 1961 SC 1596) their Lordships said 
(P. 411): 


“The question there was whether 
Section 12 by itself or read with the pro- 
viso to Section 50 was applicable retros- 
pectively to appeals. That is not the ques- 
tion which has arisen here.” 

And their Lordships distinctly said that 

MUT edens the language of the sub-section 
applies equally to suits pending when 
Part II comes into force and those to be 
filed subsequently’ and that ‘the con- 
tention of the respondent that the opera- 
tion of Section 12 (2) is limited to suits 
filed after the Act comes into force in a 
particular area cannot be accepted." 


13. In Rupchand’s case, 69 Bom 
LR 587 — (AIR 1968 Bom 100) the Divi- 
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sioi Bench of this Court has considered 
all the relevant decisions relating to ap- 
plication of the provisions of Part II of 
the Act to pending appeals, This view 
has been taken after considering not only 
the earlier decision of the Full Bench but 
both the decisions of the Supreme Court 
in Chandrasingh's case, 53 Bom LR 532 — 
(AIR 1951 SC 199) and Shah Bhoiraji's case 
64 Bom LR 407 — (AIR 1961 SC 1596) 
and it is thereafter that this Court has 
taken the view that the Act does not ap- 
ply to appeals pending on the date on 
which the provisions of Part IT and Part 
IH of the Act were applied to the pre- 
mises which are the subject-matter of 
the proceedings. We are in agreement 
with the view taken by the Division . 
Bench in Rupchand’s case and, in our 
opinion, ordinarily a single Judge of this 
Court ought to follow a decision of a 
Division Bench which is binding on him. 
Thus, in our opinion, the provisions of the 
Act do not apply to appeals pending on 
the date on which the provisions of Part 
II and Part III of the Act were applied to 
the premises which are the subject-mat- 
ter of the proceedings, 


_ 14, We may, also, observe that a 
Division Bench of the Gujarat High 
Court has taken an identical view in 
Mehta Keshavlal Pragii v. Bhatia Dwar- 
kadas Gokaldas, (1969) 10 Guj LR 857. 


15. In our view, the petitioner is 
mot entitled to the benefit of the provi- 
Sions of Part II of the Act as at the time 
when the decree of eviction was passed 
by the trial Court the provisions of the 
said Part were not made applicable to 
his premises. Accordingly, the Special 
Civil Application is dismissed and the 
rule is discharged with costs, 


Application dismissed. 
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Brief Note:—— (A) Sub-s. (3) of S. 48 
has been enacted to give a right to the 
person whose land is withdrawn from ac- 
quisition similar to the right of a person 
whose land is finally acquired aad to 
whom compensation is to be paid. The 
words “determination of the compensa- 
tion payable" in sub-s. (3) of Sec, 48 of 
the Act cannot be related only to Sections 
23 and 24 of Part III of the Act. What 
the Court does on reference being made 
is also determination of the compensation 
and Sec. 18 of the Act is also a step in 
the determination of the compensation by 
the Court on a reference being made by 
the Land Acquisition Officer. Section 18, 
therefore, can also be said to be a pro- 
vision in the matter of the determination 
cf the compensation aad that provision 
can be made applicable also in the mat- 
ter of determination of compensation 
payable under Section 48 of the Act. It 
would not, therefore, be correct to say 
that sub-section (3) of Section 48 would 
make only Sections 23 and 24 of Part Ul 
applicable and no other provisions there- 
of. Instead of repeating what is contain- 
ed in Part III, under Section 48, the pro- 
visions thereof have been incorporated in 
Section 48 by reference by enacting sub- 
section (3), the effect of which would be 
as if the provisions contained in Part III 
are to be read in Section 48. AIR 1938 
Nag 169, Approved; AIR 1961 Mad 59, Re- 
ferred; ILR (1949) 2 Cal 176, Explained. 

(Para 17) 
Cases Referred: Chronological Paras 


AIR 1961 Mad 59 = 73 Mad LW 597, 
Express Newspapers Ltd. v. State of 
Madras 4, 11 

ILR (1949) 2 Cal 176, Dwipak Choudhari 
v. Province of Bengal. 4, 19 

AIR 1938 Nag 169 = 1938 Nag LJ 54, 
Municipal Committee v, Ratan Lal 
Ganusao 4, 8, 19 


AIR 1922 PC 80 — 30 Mad LT 154, T. B. 
Ramchandra Rao v. A. N, S. Ramchan- 
dra Rao 19 


P. G. Palshikar, for Applicant; M. B. 
Mor, Asstt. Govt. Pleader for Nos. 1 and 
2 aad M. L. Vaidya, for Opponent No, 3. 


PADHYE, J.:— This revision appli- 
cetion has come to us on a reference 
made by our learned brother Masodkar 
J. The facts of this case lie in a small 
compass. They have been fully stated in 
the referring order, but we are giving an 
outline of the same. 


2. The applicant's land was sought 
to be aequired for the Nagpur Municipal 
Corporation and notification under Sec- 
tion 4 of the Land Acquisition Act was 
duly issued. This was followed by a noti- 
fication under Section 6 of the said Act 
and a notice under Section 9 of that Act 
was also issued. It was then decided to 
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drop the acquisition proceedings and after 
the decision to drop the proceedings was 
taken, a notice under Section 48 (2) of 
the Land Acquistion Act, hereinafter re- 
ferred to as the Act, was issued to the 
applicant requiring him to Ale his state- 
meni of claim regarding the amount of 
compensation. The applicant claimed 
Rs, 5,987 as compensation; whereas the 
Land Acquisition Officer by his order 
granted only Rs. 45 as compensation pay- 
able to the applicant. 


3. Not satisfied with this order, 
the applicant desires to take up the mat- 
ter further and presented an application 
to the Land Acquisition Officer under 
Section 18 of the Act requiring the Land 
Acquisition Officer to refer the matter to 
the Court for determining the compen- 
sation. For this purpose, he took resort 
to the provisions of Section 48 (3) of the 
Act. The Collector held that the applica- 
tion for reference was not  tenable and 


rejected the said application. This revi- 
sion has been directed against the said 
order, 

4 The question, therefore, that 


falls for consideration is whether the Col- 
lector or the Land Acquisition Officer has 
got the power to make a reference to the 
Court for determination of the amcunt of 
compensation which is to be paid to the 
person interested under sub-section (2) of 
Section 48 of the Act on the withdrawal 
from the acquisition of any land of which 
possession has not been taken. No direct 
decision either of the Supreme Court or 
of this Court or of.any other High Court 
was brought to the notice of the learned 
Single Judge and none has been brought 
to our notice either, bearing on the ques- 
tion at issue. Some decisions, however, 
were cited before the learned Single 
Judge which had no direct bearing on the 
point involved in the case, but certain 
inferences were sought to be drawn from 
the observations made in those cases. The 
learned Single Judge was referred to 
some of those decisions and they are: 
Municipal Committee, Nagpur v. Ratanlal 
Ganusao (AIR 1938 Nag 169), Express 
Newspapers Limited v. State of Madras, 
(AIR 1961 Mad 59), and Dwipak Chou- 
dhari v. Province of Bengal, (ILR (1949) 
2 Cal 176). The learned Single Judge was 
of the view that the only decision direct- 
ly deciding the question was the Calcutta 
decision of the Division Beach and had 
its own persuasive value and since there 
was no direct authority of this Court and 
the question was likely to occur is seve- 
ral matters, both before the Collector 
and other Courts and was of general im- 
portance it was necessary to refer the 
matter for the decision of a larger Bench. 
The revision in this way came to be re- 
ferred to us for decision. g 
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5. Part II of the Land Acquisition 
Act, 1894, consisting of Sections 4 to 17, 
both inclusive, deals with acquisition of 
land aad preliminary investigation in that 
connection, viz, hearing of objections 
made by interested parties, declaration 
of intended acquisition, making of the 
award by the Collector, determining com- 
pensation to be paid to the person or per- 
sons interested and apportionment of the 
compensation amongst the persons iate- 
rested if more than one person are inte- 
rested in getting tke compensation. It 
.8lso deals with taking of possession after 
the award is made, 


6. Part III consisting of Sections 
18 to 28 deals with the reference to the 
Court at the instance of a person inte- 
rested not accepting the award and the 
procedure thereof. Section 18 of the Act 
authorises the Collector to make a refer- 
ence to the Court on being required by 
a person interested, This part also pro- 
vides for the method of determining the 
compensation enjoining on the Court to 
take certain matters into consideration 
while determining the amount of com- 
pensation to be awarded and also not to 
take into consideration some other mat- 
ters for that purpose, Section 23 deals 
with the matters to be considered in de- 
termining the campensation; whereas 
Section 24 deals with the matters to be 
neglected in determining the compensa- 
tion. We are not very much concerned in 
this reference with Parts IV to VII, Part 
VIII which is described as Miscellaneous 
contains Section 48 with its sub-sections 
(1, (2) and (3) with which we are con- 
cerned in this reference. Section 48 (1) of 
the Act gives the power io the Govern- 
ment or the Commissioner to withdraw 
from the acquisition of any land of which 
possession has not been taken, Sub-sec- 
tion (2) of Section 48 requires the Collec- 
tor to determine the amount of compea- 
sation due for the damage suffered by 
the owner in consequenee of the notice 
or of any' proceeding for acquisition of 
the land which is subsequently  with- 
drawn by the Government and requires 
him to pay such zmount to the person 
interested, together with all costs reason- 
ably incurred by him in the prosecution 
of the proceedings under this Act relat- 
ing to the said land. 


Ts Sub-section (3) of Section 48 
of the Act is important and reads thus: 

"The provisions of Part III of this 
Act shall apply, so far as may be, to the 


determination of the compensation pay- 


able under this section.” 


According to the applicant, this sub-sec- 
tion (3) read with Section 18 contained 
im Part III gives the right to the person 
interested to require the Collector to 
make a reference 5o the Court for deter- 
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mining the amount of compensation due 
for the damage suffered by the owner in 
consequence of the withdrawal of the 
acquisition and the Collector on being 
moved is duty-bound to make the refer- 
ence to the Court as contemplated by 
Section 18 of the Act. On the other hand, 
it is contended on behalf of the non- 
applicants that sub-section (3) of Section 
48 cannot be widely construed as to at- 
tract the provisions of Section 18 of the 
Act to the order passed under sub-section 
(2) of Section 48 determining the amount 
of compensation on the withdrawal of 
any land from acquisition. According to 
the non-applicant, the effect of sub-sec- 
tion (3) of Section 48 would only be to 
attract the provisions of Sections 23 and 
24 of Part III of the Act which relate 
to the matters to be considered and to be 
not considered while determining the 
amount of compensation, 


8. The Nagpur decision in AIR 
1938 Nag 169. was a case where the land 
was sought to be acquired for the Muni- 
cipal Committee and an award was pass- 
ed by the Land Acquisition Officer which 
was not accepted by the land owner and 
reference was then made to the Civil 
Court under Section 18 of the Act. Dur- 
ing the pendency of the proceedings be- 
fore the Court, the land owner instituted 
a Civil Suit against the Municipal Com- 
mittee and the Government for a decla- 
ration that the land could not be acquir- 
ed and the proceedings for acquisition 
were declared invalid, This suit was de- 
creed and an appeal against that decree 
also failed. There was no further appeal. 
As a result of this declaration that the 
acquisition proceedings were invalid, the 
proceedings of land acquisition under re- 
ference arising therefrom came to an end 
and the question was whether the provi- 
sions of Section 48 of the Act were at- 
tracted in view of the fact that the with- 
drawal of the acquisition proceedings 
was not voluntary, but because of the de- 
claration given by the Civil Court that 
the acquisition was invalid. It was held: 
in this case that while dealing with a 
case referred to the Court under Section 
18 of the Act which came to an end auto- 
matically, the moment it was held by the 
competent Court that the award out of 
which the reference was made was in- 
valid, the Civil Court dealing with the 
reference had no power to determine the 
compensation payable to a party, much 
less compensation payable to the  partv 
for damage suffered in consequence of 
the proceedings, as such power was vest- 
ed in the Collector only in cases of with- 
drawal by Government from acquisition 
before possession was taken. If the Col- 
lector made an award in such a ease and 
thereaftér a reference was made to the 
Civil Court that reference could be dealt 
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with by the Civil Court, but otherwise, 
it had no jurisdiction under the provi- 
sions of the Land Acquisition Act, Ear- 
lier the learned Single Judge of the 
Nagpur High Court while dealing with 
sin provisions of Section 48 observed as 
under: 


“The language of the section is plain 
and clearly indicates what is to be done 
by whom and when. There must be first- 
ly a withdrawal by Government from 
acquisition, then the Collector should de- 
termine the compensation payable conse- 
quent on such withdrawal and in case 
the award of such compensation is not 
accepted, the party dissatisfied with the 
award may apply for reference to the 
Civil Court and on such a reference the 
provisions of Part III will, so far as may 
be, apply." 


These observations do support the con- 
tention of the applicant that in a case 
like this the Collector can make refer- 
ence to the Civil Court if the order of 
compensation passed by him is not ac- 
cepted by the owner of the land. 


9. It is, however, urged on behalf 
of the mon-applicants that the question 
involved in that case was whether with- 
out there being any reference to the Civil 
Court by the Collector, the Court before 
whom the reference was pending for de- 
termining compensation and during the 
pendency of those proceedings the acqui- 
sition proceedings came to an end  be- 
cause of the declaration given by a Civil 
Court, the Court dealing with the refer- 
ence had the power to determine and 
award compensation as contemplated by 
Section 48 (2) of the Land Acquisition 
Act. These observations to which a refer- 
ence has been made were not necessary 
to be made in that case and were thus 
ob:ter, It is, further contended that the 
learned Judge took it for gramted. that 
the decision given by the Collector under 
Section 48 (2) of the Act is an award as 
in the case of a3 award under Section 11 
of the Act, and therefore, a reference 
under Section 18 in respect of the com- 
pensation under Section 48 (2) of the Act 
was competent. It is urged that Section 
48 (2) does not equate the order made 
under it to an award as contemplated by 
Section 11 and since the reference under 
Section 18 can be made only when the 
award is passed under Section 11, no re- 
ference uader that section would be made 
in respect of am order passed under Sec- 
tion 48 (2) of the Act. 


10. It is true that the question in- 
volved in that case was of determining 
the compensation for the damage suffer- 
ed by the owner in consequence of the 
proceedings for acquisition which subse- 
quently during the pendency of the pro- 
ceedings before the Court by reference 


L, A. Officer (Padhve J.) A.LR. 


under Section 18 came to an end. In con- 
sidering the question whether the Civil 
Court was competent to make an order 
regarding the compensation for the dam- 
age suffered by the owner, it was neces- 
sary to consider the effect and impact of 
the provisions of Section 48, and parti- 
cularly that of sub-section (3) thereof, in 
conjunction with Part III of the Act con- 
sisting of Sections 18 to 28. It cannot, 
therefore, be said that the observations 
made by the learned Single Judge were 
wholly irrelevant for determining the 
question before him. After making these 
observations, the learned Judge opined 
that there was no withdrawal by Gov- 
ernment from acquisition in that case 
as contemplated by Section 48, and there- 
fore, that section did not come into play. 
If that was the view that was taken by 
the learned Judge and those observations 
referred to above were made for consi- 
dering the applicability of Section 48, 
then those observations could not be 
taken to be a direct decision on the ques- 
tion involved ia the present revision ap- 
plication before us, 


11. The other case relied upon, 
namely, AIR 1961 Mad 59 is not of any 
assistance since no such question as is 
involved in this case was raised before 
that Court, but it was takea for granted 
that a reference umder Section 18 in res- 
pect of the compensation determined by 
the Collector under Section 48 (2) was 
competent and appeal against the deci- 
Sion of the Civil Court was entertained 
and decided by the High Court taking 
the decision of the Civil Court as being 
within its competence. 


12. We shall deal with the third 
case, namely, of the Calcutta High Court 
later, but before that we would like to 
construe the provisions of Section 48 of 
the Act for the purpose of finding out 
whether the Collector has the power to 
make a reference to the Court. It has 
been pressed upon us that under sub- 
section (2) of Section 48, the determina- 
tion by the Collector of the compensation 
due for the damage suffered by the owner 
is noi described as an award, nor does 
sub-section (3) make any reference to an 
award and sub-section (3) makes provi- 
sions of Part III of the Act applicable 
only so far as mav be, to the determina- 
tion of the compensation pavable under 
Section 48 and not to an award. It is also 
pressed upon us that wherever the legis- 
lature wanted to deal with an award, 
it has used that word in different provi- 
sions of the Act which by necessary im- 
plication means that Section 48 excludes 
an award. 


13. Reference was made, in the 
first instance, to Section 11 of the Act 
under which after enquiring into the ob- 


1974 


iections of any person interested, the Col- 
lector has to make an award under his 
hand of: 

(i) the true area of the Jand, 


(ii) the compensation which in his 
opinion should be allowed for the land, 
and 


(iii) the apportionment of the said 
compensation amorg all the persons 
known or believed to be interested in the 
land, of whom, or of whose claims, he 
has information, whether or not they 
have respectively appeared before him. 


This award is then to be filed in the Col- 
lector's office and the word 'award has 
been used in Section 12 also. Section 12-A 
refers to the amendment of the award for 
a clerical or  arithmetical mistake or 
errors arising therein from accidental 
slips or omissions. Sections 15-A and 16 
also use the word 'award' Then Section 
18 says that any person interested who 
has not accepted the award or the am- 
endment thereof, may by written appli- 
cation to the Collector require that the 
matter be referred by the Collector for 
the determination of the Court, whether 
his objection be to the measurement of 
the land, the amount of the compensa- 
tion, the person to whom it is payable 
or the apportionment of the compensa- 
tion among the persons interested. On 
the basis of those provisions, it is con- 
tended that Sectior. 18 reference can be 
made only in respect of the award which 
is made under Seciion 11 or its amend- 
ment under Section 12-A and in no other 
case, can a reference under Section 18 be 
made as Section 18 uses the word 'award 
as contemplated by Section 11 of the Act. 


14. Reference was then made _ to 
sub-section (3) of Section 35 and Section 
37 of the Act. Part VI which contains 
these sections deals with temporary oc- 
cupation of land. In case of the tempo- 
rary occupation of the land, compensa- 
tion is to be paid to the person interested 
in such land and a question may also 
arise as to the condition of the land at 
the expiration of the term. If the Col- 
lector and the persons interested differ 
as to the sufficiency of the compensation 
or apportionment thereof, then under 
sub-section (3) of Section 35, the Collec- 
tor has to refer such difference to the 
decision of the Court. If the Collector 
and the persons interested differ as. to 
the condition of the land at the expira- 
ration of the term or as to any matter 
connected with the said agreement, the 
Collector has to refer such difference to 
the decision of the Court under Section 
37. It is urged that in cases of decisions 
which cannot be called awards, a sepa- 
rate provision for reference has been 
made by the Legislature wherever it 
wanted to provide for a reference there- 
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by confining the reference under Section 
18 only to the awards as contemplated 
by Sections 11 and 12-A of the Act. It is 
urged that if the Legislature wanted to. 
give power to the Collector to make a 
reference in respect of the compensation 
determined under Section 48 (2) of the 
Act, a similar provision would have been 
made since the determination of the com- 
pensation under Section 48 (2) has not 
been described as an award. The mon- 
applicants, therefore, contend that under 
Section 48 (3) only those provisions of 
Part III would apply as relate to the 
determination of the compensation and 
they are only Sections 23 and 24 from 
Part III of the Act and other provision 
would not be applicable in respect of 
compensation payable under Section 48 
(2), In our opinion, such a limited con- 
struction cannot be put on the provision 
of sub-section (3) of Section 48. Section 
48 (3) does not, by reference, incorporate 
only Sections 23 and 24 out of Part III 
of the Act. If that was the intention of 
the Legislature, then they would have 
specifically confined the application only 
to Sections 23 and 24 as has been done 
in Section 15 of the Act, The method 
and manner of determination of compen- 
sation by the Court has been given in 
Sections 23 and 21 of the Act. Some guid- 
ing principles are applicable for the de- 
termination of the compensation by the 
Collector. Instead of repeating the whole 
thing that is contained in Sections 23 and 
24 in Part II which deals with the pro- 
ceeding before the Collector, the said 
provisions have been incorporated in 
Part II by reference by enacting Section 
15, as if the provisions contained in Sec- 
tions 23 and 24 were part and parcel of 
Part II of the Act. If the Legislature 
wanted to confine the application of Sec- 
tions 23 and 24 of the Act also to Sectioa 
48 in Part VIII, a provision similar to the 
one im’ Section 15 would have been made. 
A difference in the language of Section 
15 aad of Section 48 (3) shows that Sec- 
tion 48 (3) has got a wider import than 
that of Section 15 and the whole of Part 
III and mot only Sections 23 and 24 are 
made applicable to the matters contained 
in Section 48 (2) so far as they are ap- 
plicable. 


15. What is to be determined 
under Section 48 (2) is also compensation 
payable to the owner of the land, though 
not for the acquisition of the land but 
for the damage suffered by the owner 
because of his being deprived of the en- 
joyment of his property during the ac- 
quisition proceedings till the acquisition 
was withdrawn. In acquiring the property 
the Collector acts as an agent of the Gov- 
ernment who acquires the property. 
When the Collector determines the com- 
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pensation payable to the owner of the 
land, he determines the same in quasi- 
judicial proceeding for enabling him to 
make an offer of compensation to the 
owner which the owner may accept or 
refuse. If the owner accepts the offer 
made by the Collector, the matter ends 
there. If, however, he does not accept the 
same, he may require the Collector to 
make a reference to the Court for deter- 
mining the compensation whose order 
subject to the appeal is final, The Collec- 
tor who determines the compensation is 
not entitled to move the Court for deter- 
mining the compensation below that 
which has been determined by him, but 
the owner can claim a higher compensa- 
tion than that offered by the Collector. 
Compensation is similarly to be deter- 
mined by the Collector under Section 48 
(2! for the damage suffered by the owner 
during the intervening period, namely, 
the commencement of the acquisition pro- 
ceedings and the withdrawal thereof. 
There also the Collector acts as an agent 
of the Government as it is the Govern- 
ment who is liable to pay the compensa- 
tion and what that compensation should 
be is to be determined by the Collector. 
Here also, the proceeding is a quasi-judi- 
cial one and the Collector determines the 
amount of compensation to enable him 
to make an offer on behalf of the Gov- 
ernment to the owner. The owner of the 
property may accept or refuse the said 
compensation. If he is satisfied with the 
compensation offered, the matter ends 
there. If, however, he does not accept the 
offer he has got a further 
claiming a higher compensation. 


16. According to the non-appli- 
cants, the owner can claim a higher com- 
pensation by filing a civil suit against the 
acquiring body after giving requisite sta- 
tutory notice but he eanmot take recourse 
to Section 18 of the Act requiring a re- 
ference to be made. In our view Section 
48 (2) has been enacted precisely with 
that object. When the owner can have a 
reference made under Section 18 with 
respect to the compensation payable on 
the acquisition, there does not seem to be 
any rhyme or reason why he should be 
driven to a separate suit for claiming a 
higher compensation for the damage suf- 
fered by him in consequence of the ac- 
quisition proceedings which have later 
been abandoned, The Land Acquisitioa 
Act is a Special Act for the special pur- 
pose and ordinarily it is expected to deal 
with all the matters connected with, and 
incidental to, the compulsory acquisition 
ef Jand which could also include the 
withdrawal of the land from the acquisi- 
tion or the withdrav’al of the acquisition 
proceedings. If we closely examine Sec- 
tions 23 and 24 contained in Part II] of 
the Act, the vrinciples laid down in those 
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sections may not be squarely applicable 
to the compensation which is determined 
under sub-section (2) of Section 48. Sub- 
section (3), therefore, must necessarily 
refer to the other provisions of Part III 
and in our view it points out more to Sec- 
tions 18, 19 to 22 and 25 to 28, which are 
consequential to the action taken under 
Section 18 of the Act and it would be 
only by considerable Stretching that some 
one or the other provision of Sections 23 
and 24 wil be made applicable. If Sec- 
tion 48 had stood at sub-sections (1) and 
(2) only and since sub-section (2) of Sec- 
tion 48 does not make mention of the 
word 'award' being passed on determin- 
ing the amount of compensation, there 
would not perhaps have been any remedy 
for the affected person to claim more 
compensation if he was not satisfied with 
the amount determined by the Collector. 
It could not have been the intention of 
the Legislature to leave the affected 
owner at the mercy of the Collector who 
at all Stages of the acquisition had been 
acting as an agent of the Government in 


de matter of determining the compensa- 
ion. 


17. The affected person could not 
also de expected to go in for protracted 
proceedings by a regular civil suit on 
payment of the full court-fee stamps for 
no fault of his. Previously on a reference 
being made under Section 18, no court- 
fees were required to be paid on the 
amount which was claimed by the person 
interested in excess of the amount award- 
ed by the Collector, Recently, however, 
by an amendment to the Court-fees Act. 
the person interested is required to pay 
court-fees on half the amount which is 
claimed by him in excess of the amouat 
awarded by the Collector. Even then 
the remedy is cheaper than that of a 
civil suit and remedy by reference is not 
so elaborate as in the case of a regular 
civil suit, The Legislature could not have 
intended to put a person in the position 
of the applicant to a greater disadvantage 
than a person whose land is finally ac- 
quired and taken possession of. Seen in 
this context, it appears that sub-section 
(3) of Section 48 has been enacted to give 
a right to the person whose land is with- 
drawn from acquisition similar to the 
right of a person whose land is finally 
acquired and to whom compensation is to 
be paid. The words “determination of the 
compensation payable” in sub-section (3) 
of Section 48 of the Act cannot be relat- 
ed only to Sections 23 and 24 of Part III 
of the Act. What the Collector does under 
Secticn 11 is determination of the com- 
pensation. What the Court does on refer- 
ence being made is also determination of 
the compensation and Section 18 of the 
Act is also a step in the detérmination of 
the compensation by the Court on a re- 
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ference being made by the Land Acqui- 
sition Officer. Section 18, therefore, can 
also be said to be a provision in the mat- 
ter of the determination of the compen- 
sation and that provision can be made 
applicable also im the matter of determi- 
nation of compensation payable under 
Section 48 of the Act. It would not, there- 
fore, be correct to say as is urged on be- 
half of the non-applicants that sub-sec- 
tion (3) of Section 48 would make oaly 
Sections 23 and 24 of Part IIl applicable 
and no other provisions thereof. Instead 
of repeating what is contained in Part III, 
under Section 48, the provisions thereof 
have been incorporated in Section 48 by 
reference by enacting sub-section (3), the 
, effect of which would be as if the provi- 
sions contained in Part III] are to be 
Jread im Section 48. 

18. It was argued that if the Le- 
gislature wanted to give a right to make 
a reference as in Section 18 or as in sub- 
section (3) of Section 35 or Section 37, a 
similar provision colud have been conve- 
niently made in Section 48. No doubt 
such a provision could have been made, 
but in the case of the compensation under 
Section 48, only tbat much as is contain- 
ed in sub-section (3) of Section 35 and 
Section 37 would not have been sufficient 
but other provisions contained in Part III 
also would have to be incorporated, In- 
stead of repeating the whole thing again, 
the effect is sought to be achieved by en- 
acting sub-section (3) in Section 48 so as 
to make almost the whole of Part III ap- 
plicable to the matters contained in Sec- 
tion 48 as far as possible and to the ex- 
tent they would be applicable. Taking in- 
to consideration all these matters, we 
are inclined to take the view that Section 
18 of the Land Acquisition Act is applic- 
able in respect of the compensation de- 
termined under sub-section (2) of Section 
48 of the Act. 





19. We may now refer to the deci- 
sion of the Calcutta High Court in ILR 
(1949) 2 Cal 176, which according to the 
learned Single Judge seems to support 
the contention raised on behalf of the 
no r-applicants. The learned Single Judge 
has also observed that there is an appa- 
rent conflict between the Calcutta view 
and the Nagpur view. The question in- 
volved in this case was whether the Cal- 
cutta Improvemert Tribunal was em- 
powered to award interest on compensa- 
tion allowed to a claimant in a proceed- 
ing under Section 48 of the Act. Section 
28 of the Act which is contained in Part 
III empowers the Court to direct the Col- 
lector to pay interest om the excess 
amount of compensation which is award- 
ed by the Court on reference to it -by the 
Collector. A contention was raised on be- 
half of the owner that reading Section 48 
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(3, with Section 28 such interest could 
be awarded by the Court, This conten- 
iion, it appears, was negatived on the 
ground that Section 28  empowers the 
Court to pay interest from the date of the 
Colleetor's taking possession, that means 
when possession has already been taken 
by the Collector, but Section 28 cannot 
apply to a case where the possession has 
not been taken or the acquisition pro- 
ceedings are withdrawn before the pos- 
sion is taken, and therefore, by virtue of 
Section 48 (3) Section 28 would not be 
attracted to a case falling under Section 
48 (2) of the Act. However, while dealing 
with the question whether the Calcutta 
Improvement Tribunal had power to re- 
view its own decision or not, the Calcutta 
High Court considered the scope and am- 
bit of Section 48 (3) and considered whe- 
ther by virtue of the provisions of Sec- 
tion 48 (3) the provisions of Section 18 
would be attracted in regard to the deter- 
miaation of compensation under Section 
48 (2). Section 71 (d) of the Calcutta Im- 
provement Appeals Act made the award 
of the Tribunal final and the word "final 
meant" not open to review, appeal or re- 
vision", This was contended on behalf of 
the laad owner. In that context Section 
48 (3) came to be construed. While dealing 
with the question, the learned Judges of 
the Caleutta High Court observed: 


“This argument is based on a miscon- 
ception of the effect of an order for com- 
pensation under Section 48 of the Land 
Acquisition Act. Such an order is not an 
award. Part Il, Section 11 of the Land 
Acquisition Act states what an award 
contains. In the case of T. B. Ramchan- 
dra Rao v. A. N. S. Ramchandra Rao, AIR 
1922 PC 80, Lord Buckmaster opined 


-that— 


“The award as constituted by Statute 
is nothing but an award which states the 
area of the land, the compensation to be 
allowed and the apportionment among 
the persoms interested in the land of 
wos claims the Collector has informa- 
ion. 

Part II of the Act has not been made 
expressly applicable to the proceedings 
under Section 48 of the Act; this implies 
that the order under that section is not 
an award. In the above view, a reference 
to the Court under Part III, Section 18, 
which is available to a person who has 
not accepted the award, would have been 
incompetent in proceedings under Section 
48 of the Land Acquisition Act. To meet 
this contingency, Section 48 (3) expressly 
made Part III applicable. (Emphasis sup- 
plied). 

These observations in fact support 
the contention of the applicant that Sec- 
tion 18 is applicable in a case falling 
under Section 48 (2) of the Act. This deci- 
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sion, in our view, is not at all in conflict 
with the view taken or observations made 
in AIR 1938 Nag 169. Left at sub-sections 
(1) and (2) only, a reference under Sec- 
tion 18 could not have been made with 
respect to compensation determined under 
Section 48 (2), but in our view, to give 
a similar right to the person whose land 
has been withdrawn from acquisition, 
provision of sub-section (3) has been en- 
acted in Section 48, In our view this pro- 
vision makes Section 18 applicable to a 
jus falling under Section 48 (2) of the 
et. 

20. We are, therefore, of the opin- 
ion that the application for reference to 
the Collector under Section 18 read with 
Section 48 (8) of the Act was maintain- 
able and on being required by the appli- 
eant land owner to make a reference to 
the Court, the Collector was bound. to 
make a reference to the Court for deter- 
mination of the compensation for the 
damage suffered by the land owner on 
account of the acquisition proceedings 
and their subsequent withdrawal, Since 
the whole revision application has been 
referred to us, we hold, differing from 
the view taken by the Collector that the 
application of the applicant for reference 
was maintainable and had to be dealt 
Ps by the Collector in accordance with 

aw. 


21. We, therefore, set aside the 
impugned order of the Collector and re- 
mand the case to the Collector for de- 
ciding the application for reference in 
accordance with law. The revision appli- 
cation thus succeeds and is allowed. In 
view of the importance of the question 
and there being no direct authorities so 
far on the question involved in this case, 
we do not make any order as to costs. 


Revision allowed. 
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BHOLE, J, 
Dhirajlal Mohanlal Kathewadi and 
others, Petitioners v. Ranchhod Balaram 
Nayak and others, Respondents. 


A. F. A, D. No. 1309 of 1965, D/- 
13-11-1973, against order of P. G. Karnik, 
Dist. J., Dhulia in Civil Appeal No, 59 of 
1964. 


Index Note:— (A) Indian Stamp Act 
(1895), S. 12 — Adhesive stamps on a 
document cannot be cancelled under Sec- 
tion 12 only by drawing one line across 
‘them. 

Brief Note:— (A) When the stamp 
bearing only a single line across it, can 
be used again. the line across the stamp 
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canrot be said to have cancelled it in an 
effectual manner. Hence an adhesive 


stamp on a document cannot be cancelled 
under Section 12, only by drawing one 
line on it. (Paras 5, 6) 


Index Note:— (B) Indian Stamp Act 
(1895), S. 12 — Question whether a par- 
ticular stamp is cancelled so that it can- 
not be used again is only a question of 
fact. (1888) Bom PJ 361 and (1904) ILR 
28 Bom 432 and (1890) ILR 14 Bom 102 
and AIR 1961 Raj 43 and AIR 1919 All 
196, Rel. on. (Para 5) 


Cases Referred: a Chronological Paras 
AIR 1961 Raj 43 = 1960 Raj LW 176, 
Dalpat Singh v. Jivanmal Jasraj 5 
AIR 1928 Bom 80 = 30 Bom LR 197, In 
re Tata Iron and Steel Co, 4 
AIR 1919 Ali 196 = ILR 41 All 169, 
Mahadeo Kori v. Sheoraj Ram Teli 5 
(1904) ILR 28 Bom 432 = 6 Bom LR 436, 
Virbhadrappa v. Bhimaji 4, 8 
(1890) ILR 14 Bom 102, S. A. Ralli v. 
Caramalli Fazal 5 
1888 Bom PJ 361, Anandrao v. Daian 
rao 


X. R. Naik for Dr. B. R. Naik, for 
Petitioners; H. D. Gole, for Respondents. 


JUDGMENT :— An interesting point 
arises in this appeal and that is whether 
the adhesive stamps on a document can 
be cancelled under Section 12 of the 
Indian Stamp Act only by drawing one 
line on them. This point arises in the 
following circumstances: 


2. The plaintiff, who is the appel- 
lant here, has filed a suit against the res- 
poadents-orig. defendants on the basis of 
a promissory note dated 18-6-55 showing 
four revenue stamps. Two are fixed above 
and two below. On the upper two thera 
is a signature of defendant No. 1 and on 
the lower two there is a big line with 
the same ink, in which the signature was 
written. Except for this line there is no 
writing at all on the two stamps fixed 
below. The Civil Judge (J. D.), Nandur- 
bar in whose Court the appellant-plain- 
tiff has filed this suit held that the suit 
was not maintainable because the pro- 
missory note on the basis of which the 
suit was filed was inadmissible in  evi- 
dence. It is on this preliminary point 
that he dismissed the plaintiff's suit. That 
order, therefore, was challenged before 
the learned District Judge, Dhulia. The 
learned District Judge also agreed with 
the view of the trial Court and held that 
drawing of a line across the stamps was 
not a proper way of cancellation. The 
appeal therefore was dismissed by him. 
This arder of the learned District Judge, 
Dhulia is. therefore, challenged here. 


3. I have seen the promissory note 
dated 18th June, 1955. There are four 
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revenue stamps on this promissory note. 
The two are fixed above and the other 
two are fixed below these two. The 
signature of defendant No. 1 is on the 
upper two stamps. There is only one line 
on the two stamps fixed below. The point, 
therefore, that arises here is whether the 
two lower adhesive stamps, which are 
affixed on the promissory mote can be 
said to have been cancelled under Sec- 
tion 12 of the Indian Stamp Act. 1899, 
Section 12 of the Indian Stamp Act, 1899 
is as follows: 

"12. Cancellation of adhesive stamps 
—(1) (a) whoever -affixes any adhesive 
stamp to any instrument chargeable with 
duty which has been executed by amy 
person shall, when affixing such stamp 
cancel the same so that it cannot be used 
again; and 

~ (b) whoever executes anv instrument 
on any paper bearing an adhesive stamp 
shall, at the time of execution, unless 
such stamp has been already cancelled in 
manner aforesaid cancel the same so that 
it cannot be used again; 

(2) Any instrument bearing adhesive 
stamps which has not been cancelled so 
that it cannot be used again shall, so fay 
as such stamp is concerned, be deemed 
to be unstamped. 


(3) The person required by sub-sec- 
tion (1) to cancel an adhesive stamp may 
cancel it by writing on or across the 
stamp his name or initials of his firm 
with the true date of his so writing, or 
in any other effectual manner." 


4. This seztion, therefore, pro- 
vides that the stamp, which is affixed to 
any instrument, has to be cancelled so 
that it cannot be used again. It is further 
provided that if the instrument bearing 
adhesive stamps shows that all or any of 
the adhesive stamps, which are necessary 
for such instrument, are not cancelled, 
so that it cannot be used again, then the 
instrument is deemed to be unstamped. 
The cancellation of the adhesive stamps 
can be by writing on the stamps, name 
or signature of the executant with true 
date or in any other effectual manner. 
We have, therefore, to see whether the 
two adhesive stamps on the suit promis- 
sory note can be said to have been can- 
celled in an effectual manner and whe- 
ther they were cancelled in such a way 
that they cannot be used again. Mr. Naik, 
who appears for the appellant, relies on 
In re Tata Iron and Steel Co., 30 Bom LR 
197 = (AIR 1928 Bom 80). That was a 
case before Crump, J., who was dealing 
with some proxies, which were alleged 
not to have been stamped in accordance 
with the requirement of the Indian Stamp 
Act. Crump, J. was of the view that the 
question “Have stamps been cancelled, 
so that they cannot be used again”, is a 
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question of fact and that in no sense can 
it be said to be a question of law. The 
question was posed by Crump, J. himself 
because other cases of this High Court 
which were against his view were cited 
before him and he was asked to follow 
them. An unreported decision in Anand- 
rao v. Daulatrao, (1888) Bom PJ 361 and 
other case were cited. That case was 
under Section 11 of the old Indian Stamp 
Act, 1879 and there were cross lines in 
that case for the purpose of cancelling 
the stamp affixed on the document. It 
was held in that case that it was not a. 
cancellation and that therefore the docu- 
ment was inadmissible under Section 11 
of the old Act. Yet another case Vir- 
bhadrappa v. Bhimaji, (1904) ILR 28 
Bom 432 was also cited before Crump, J., 
where it was held: 

"Two parallel lines drawn over a 
stamp are not sufficient to carry out that 
object (of the legislature), because mere 
lines would not be effective for the pur- 
pose im view." : j 


And Crump, J. remarked on the above 
observation:— 

"That is the ground of the decision 
and (with all respect) I cannot conceiva 
that I am bound by it.” 


5. There is one case of our High 
Court on this point, which can be looked 
into and that is S. A. Ralli v. Caramalli 
Fazal, (1890) ILR 14 Bom 102. In that 
case there was a small ink line upon the 
right side of the stamp and it was held 
there that that line will not fulfil the 
tests laid down in the provisions of the 
Stamp Act. Mr. Naik for the appellant 


.relying on the view of Crump, J. cou- 


tends here that the question whether a 
stamp can be used or cannot be used 
again is a question of fact and not of law 
and according to him the line drawn on 
the two stamps in the instant promissory 
note is such that they cannot be used 
again, According to him there is no dic- 
tum laid down either in (1890) ILR 14 
Bom 102 or in (1904) ILR 28 Bom 432 and 
therefore this Court need not follow 
those decisions. I am inclined to agree 
with Mr. Naik, when he says that there 
was no proposition of law laid down in 
those cases. After all the question whe- 
ther a particular stamp was cancelled in| 
such a way that it cannot be used again, 
is in my view only a question of fact. It 
certainly cannot be said that it is a ques- 
tion of law. The Rajasthan High Court in 
Dalpat Singh v. Jivanmal Jasraj, AIR 
1961 Raj 43 as well as the Allahabad 
High Court in Mahadeo Kori v. Sheoraj 
Ram Teli, ILR 41 All 169 = (AIR 1919 
All 196) have taken this view. I have, 
therefore, no doubt that in the facts and 
circumstances of the case the question 
whether a particular stamp is cancelled 
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so that it cannot be used again is only a 
question of fact. f 


6. Now, therefore, the point be- 
fore me is whether a single line drawn 
across the two adhesive stamps in the 
suit promissory note can be said to have 
cancelled those two adhesive stamps Jin 
an effectual manner, Can it be said that 
such an adhesive stamp cannot be used 
again? I think that the stamp, which 
bears only a single line cam be used 
again. If the stamp can be used again, 
the line across it cannot be said to have 
cancelled it in an effectual manner. 
Somebody could sign on the top of the 
line and use the adhesive stamp, but Mr 
Naik says that in a given case the ink of 
the signature of the person who uses 
those stamps again may be different. 
There is nothing wrong in having two 
inks in a signature. Moreover the same 
ink also can be used. The point before 
me is whether the two stamps are effec- 
tually cancelled and whether they could 
be used agaia. I am inclined to hold that 
the stamp with a single line such as the 
one, with which we are concerned, can 
certainly be used again. If those stamps 

.|can be used again, the line cannot be said 
to have effectually cancelled these two 
stamps. 


T. This appeal, therefore, will 
have to be dismissed, The appeal is dis- 
missed with costs, 

Appeal dismissed. 
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N. Venkatrao and another, Appli- 
cants v. Kishatanna, Respondent. 


Civil Revn. Appln. No. 263 of 1971, 
D/- 5-7-1973, from order of K. M, Jali- 
satgi, Asst. Judge at Nanded, D/- 9-11- 
1970. 


Index Note:— (A) Hyderabad Ten- 
ancy and Agricultural Lands Act (21 of 
1950), Ss. 38 and 38-A — Suit for specific 
performance of an agreement of sale of 
land by landholder to protected tenant 
— Civil Court's jurisdiction to entertain 
it, is not ousted. 

Brief Note:— (A) There is nothing in 
S. 38-A to ‘enable Tribunal to entertain 
an application for specific performance 
of en agreement to sell the land to a pro- 
tected tenant where the existence of the 
agreement is itself in dispute and where 
the landholder does not consent at that 
time to sell his interest in the land. 


S. 38-A was never intended to give 
jurisdietion to the Tribunal to determime 
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whether there was an agreement or con- 
sent by landholder to sell his land where 
this fact was disputed by the landholder. 
What the section provides is that where 
there is such consent at the time when 
an apolieation is made and a reasonable 
price is agreed to between  landholder 
and the protected tenant, a right is given 
to either of them or both of them to 
apply to Tribunal and obtain the benefit 
of the procedure prescribed under S. 38. 

(Para 7) 


There is nothing in the scheme of 
ihe Act which by necessary implication 
ousts the jurisdiction of the Civil Court 
to entertain a suit for specific perform- 
ance of an agreement of sale of land by 
a landholder in favour of his protected 
ienant and in respect of the land held by 
that protected tenant as such. (Para 8) 


D. M. Parulekar for B, S. Deshmukh, 
for Applicants; D. Y. Lovekar, for Res- 
pondent. . 


ORDER :— This is a revisional ap- 
plication under Section 115 of C. P. C, 
1908. The respondent filed a suit against 
the petitioners herein in the Court of 
she Civil Judge, Senior Division, Nanded, 
being Regular Civil Suit No. 88 of 1963 
for specific performance of a contract of 
sale in respect of the suit land with a 
direction to petitioner No, 1 to obtain 
permission from the Deputy Collector for 
tramsfer of the suit land. The case of the 
respondent was that petitioner No. 1 was 
the owner of the suit land and petitioner 
No. 2 zlaimed to be his adopted son. The 
respondent was a protected tenant on the 
said land. Initially, an agreement of sale 
was entered into in favour of the respon- 
dent on 9th June 1958. Petitioner No, 1 
backed out this agreement and started 
resumption proceedings under the Hy- 
derabad Tenancy and Agricultural Lands 
Act, 1950 (hereinafter referred to as the 
Hyderabad Tenancy Act). Ultimately a 
fresh agreement of sale in writing was 
entered into on 26th March 1959 where- 
by petitioner No. 1 agreed to sell the 
suit land to the respondent for Rs. 4,800. 
The petitioner No. 1 failed te carry out 
this agreement and hence the respondent 
filed the suit. 

2. Petitioners Nos. 1 and 2 raised 
several defences in their written state- 
ments. It was inter alia contended by 
them that the Court of the learned Civil 
Judge had no jurisdiction to try the suit. 
Issues Nos. 4 and 5 framed by the learn- 
ed Civil Judge were directed to be treat- 
ed as preliminary  is$ues. These issues 
were zs follows: 


"4, Whether the suit for possession 
is maintainable in view of Sections 32 
and 44 of the Hyderabad Tenancy Act as 
the possession is already given by the 
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revenue 
No. 1. 


5. Whether the plaintiff can be ask- 
ed to obtain a sale certificate under Sec- 
tion 47 of the Hyderabad Temancy Act, 
when the original contract was about ob- 
taining sale certidcate under Section 28 
of the Hyderabad Tenancy Act.” 


Curiously enough. although the prelimi- 
mary issues raised were as set out above, 
the judgment of the learned Civil Judge 
is concerned mainly with the question 
as to whether the Court had jurisdiction 
to entertain the suit. By his judgment 
and order dated 16th October 1964 the 
learned Civil Judge held that he had no 
jurisdiction to enzertain the suit, in view 
of the provisions of Section 99 of the 
Hyderabad Tenancy Act, amd he directed 
the plaint to be returned to the respon- 
dent for presentation to the proper Court. 


3. Being asgrieved by the decision 
of the learned Civil Judge, the respon- 
dent filed an appeal being Miscellaneous 
Civil Appeal No, 34 of 1964, which was 
disposed of by the learned Assistant 
Judge at Nanded. The learned Assistant 
Judge by his judgment and order dated 
9th November 1£70 allowed the appeal 
and held that the trial Court had juris- 
diction to entertain the suit and decide 
it according to law. He, therefore, re- 
manded the suit to the trial Court. It is 
this decision of the learned Assistant 
Judge which is challenged before me in 
this revisional application. 

4. I may make it quite clear that 
although the two issues tried by the 
learned Civil Judge as preliminary issues 
were as set out earlier. the entire  dis- 
pute in the Courts below as well as be- 
fore me is on the question as to whether 
the Covil Court has jurisdiction to enter- 
tain the suit filed by the respondent. 

5. It is common ground that the 
respondent was a protected tenant in res- 
pect of the suit land. It has also not been 
disputed before me that the question of 
jurisdiction as a preliminary issue must, 
in the present case, be decided on the 
basis of the averments in the plaint. 

6. The first contention of Mr, Pa- 
rulekar, who appeared for the petition- 
ers, was that in view of the provisions of 
Section 38-A of zhe Hyderabad Tenancy 
Act, it was only the Agricultural Lands 
Tribunal or the Tenancy Court, which 
could entertain the suit filed by the res- 
pondent. The relevant portion of Section 
38-A of the Hyderabad Tenancy Act 
reads as follows: 

"If in respect of a land held by a 
protected tenant or, as the case may be, 
ordinary -tenant the landholder consents 
to sell his interest in the land to the pro- 
tected tenant or, as the case may be, 


authorities to the defendant 
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ordinary tenant and the reasonable price 
payable therefor by the protected tenant. 
or, as the case may be, ordinary tenant 
is agreed to between them, the provisions 
of sub-section (7) of Section 38 shall mot 
apply to such sale, and either the land- 
holder or the protected tenant or, as the 
case may be, ordinary tenant or both 
jointly, may apply to the Tribunal and 
thereupon all the provisions of sub-sec- 
tions (4), (5), (6), (6A), (8) and (9) of that 
section shall apply mutatis mutandis ta 
such application." - 


The first proviso to Section 38-A provides 
that the reasonable price so agreed to by 
the parties themselves shall be deemed 
to be the reasonable price determined by 
the Tribunal for the purposes of the said 
sub-section. The second proviso provides 
that if the landholder does not sell the 
whole of the land held by him but re- 
tains some land with him, the extent of 
the land remaining with him shall nol 
be less than the area of a basic holding. 
The last proviso to the said section limits 
the right of the protected tenant to the 
extent of three family holdings, It will 
be useful to consider briefly the provi- 
sions of Section 38 of the Hyderabad 
Tenancy Act. That section inter alia 
deals with the rights of a protected ten- 
ant to purchase the land held by him as 
a protected tenant. Sub-section (1) of 
Section 38 confers that right. Sub-section 
(7) of Section 38 lays down that the right 
of a protected tenant under that section 
to purchase from the landholder the land 
held by him as a protected tenant shall 
be subject to certain conditions amd sets 
out those conditions. The rest of the sub- 
sections prescribe the procedure for the 
effective carrying out of the right con- 
ferred under Section 38 (1) including the 
procedure for fixing of prices, determin- 
ing of instalments, manner of payment 
and for certain other contingencies with 
which I am not concerned in the present 
case. 


7. ' It was submitted by Mr. Parule- 
kar that in a case where a landholder 
agrees to sell the land held by a protect- 
ed tenant to the protected tenant, the 
only authority which can enforce the 
contract is the Tribunal amd the only 
manner in which this can be done is as 
provided in Section 38-A of the Act. I 
am unable to accept this contention. Sec- 
tion 38-A deals with the procedure when 
the landholder consents to sell his inte- 
rest in the land to the protected tenant 
and the reasonable price payable is 
agreed to between them. In my view, the 
provisions of Section 38-A can come into 
play only in a case where at the time 
when the application is made to the Tri- 
bunal there is no dispute regarding tha 
consent of the landholder to sell his inte- 
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rest in the land and the other conditions 
in ihe Section are fulfilled. On a plain 
reading of this section it appears to me 
that it was never intended to give juris- 
diction to the Tribunal to determine 
whether there was am agreement or con- 
sent by the landholder to sell his land 
where this fact was disputed by the land- 
holder. In my view, what the section pro- 
vides is that where there is such consent 
at the time when an application is made 
and a reasonable price is agreed to be- 
tween a landholder and the protected 
tenant, a right is given to either of them 
or both of them to apply to the Tribunal 
and obtain the benefit of the procedure 
. prescribed under Section 38 of the said 
Act. For example, once there is such a 
consent and a reasonable price is agreed 
to, the Tribunal can, inter alia, deter- 
mine the amount of encumbrances law- 
fully subsisting on the land as provided 
in Section 38 (4), and provide for the 
manner in which the price is to be depo- 
sited or determine the instalments as pro- 
vided in Section 38 (5) of the Act. In 
such a case by reason of the provisions 
of Section 38-F (2) read with Section 
38-E (2), the Tribunal can also issue a 
certificate declaring the protected -tenant 
to be the owner of the land in question 
thereby obviating the necessity of regis- 
tering the document. There is, however, 
in my view, nothing in these provisions 
to enable the Tribunal to entertain am 
application for specific performance of 
an agreement to sell the land to a pro- 
tected tenant where the existence of the 
agreement itself is in dispute and where 


the landholder does not consent at that ` 


time to sell his interest in the land, The 
provisions of Section 99-A of the Act, 
which bar the jurisdiction of the Civil 
Court to settle, decide or deal with any 
question which is by or under the Hyde- 
rabad Tenancy Act required to be settled, 
decided or dealt with by the Tahsildar, 
Tribunal or Collector or the Commis- 
sioner or the Government, do not come 
into play at all. ‘ 


8. It was next urged by Mr. Pa- 
rulekar that looking to the scheme of the 
Hyderabad Tenancy Act, it was clear that 
the jurisdiction of the Civil Court to 
entertain and try a suit for specific per- 
formance such as the one in question be- 
fore me was taken away. It is common 
ground that there is no express provision 
ousting the jurisdiction of the Civil 
Court. The question, therefore, which has 
to be considered is whether the scheme 
of this Act is such that tbe jurisdiction of 
the Civil Court is ousted by necessary 
implication. In support of his contention, 
Mr. Parulekar took me through some of 
the vrovisions of the Hyderabad Tenancy 
Act, to which I briefly propose to refer. 
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Section 47 (1) of the Hyderabad Ten- 
ancy Act provides for certain restrictions 
on permanent alienations or leases of any 
agricultural land or interest therein to 
non-agriculturists. There is a proviso to 
this sub-section which permits the Col- 
lector or any officer authorised by the 
State Government in this behalf to grant 
permission for such permanent alienation, 
lease or mortgage in such circumstances 
and subject to such conditions as may 
be prescribed. In the first place, in the 
presen: case, the respondent, who is the 
purchaser, is a protected tenant and it 
cannot be said that he is a non-agricul- 
turist, Hence the bar of this section would 
not come iato play. Moreover, in the pre- 
sent case, the question before me is not 
whether the agreement is valid or not, 
but whether the Court is competent to 
entertain a suit for specific performance 
of the agreement. Section 50-C provides 
the limits within which reasonable price 
for land sold or purchased under the 
the provisions of the Hyderabad Tenancy 
Act has to be fixed. In my view, this sec- 
tion hes no relevance in the dispute be- 
fore me. This section deals only with 
cases where lands are sold or purchased 
under ihe provisions of the Act, which is 
not the case in the transaction before me, 
In any event, the provisions of this sec- 
tion are of no assistance in considering 
ihe question of jurisdiction, There ap- 
pears to be nothing in the scheme of the 
Act which by mecessary implication ousts 
the jurisdiction of the Civil Court to en- 
tertain a suit for specific performance of 
an agreement of sale of land by a land- 
holder in favour of his protected tenant 
and in respect of the land held by that 
protected tenant as such. 


9. It was thea urged by Mr. Pa- 
rulekar that a question might arise as to 
whether certain provisions of the Hyde- 
rabad Tenancy Act would have to be 
complied with before a decree for specific 
performance could be passed in the pre- 
sent suit. That however, is not the ques. 
tion before me, As I have already ob- 
served, the only question with which I 
am corceraed is regarding the jurisdic- 
tion of the Civil Court, In my view, 
there is nothing in the Hyderabad Ten- 
ancy Act, which ousts the jurisdiction of 
the Civil Court to entertain the suit in 
question before me. 


10. It was lastly urged by Mr. Pa- 
rulekar that the said agreement was 
against the public policy. That again is 
not a relevant consideration before me. 
It will be for the learned Civil Judge to 
decide that question. The only question 
before me, as I have already stated, is 
regarding the jurisdiction of the Civil 
Court. 
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11. In the result, the application 
fails and the rule is discharged with costs. 


Revision dismissed. 
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Brief Note:— (A) Section 64 contem- 
plates only one attachment and no other. 
Obviously, the attachment, during the 
subsistence of which the transfer is 
effected or delivery of property is made, 
must be the same attachment under 
which all claims of the attaching creditor 
are enforceable. When there were two at- 
tachments levied on one aad the same 
property one after the other, and the 
first attachment had come to an end, and 
the decree-holder has enforced his claim 
under the second attachment and has 
purchased the’ property at an auction sale 
in execution proceedings in which the 
second attachment was levied, the claim 
of the decree-holder cannot be said to be 
enforceable under the first attachment 
and, therefore, the private transfer made 
during the subsister.ce of the first attach- 
ment cannot be said to be void under 
Section 64. Case law discussed. 
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MALVANKAR, J.:— This is an ap- 
peal against the judgment and decree 
passed by the Assistant Judge, Dhulia, on 
7th May 1965 in Civil Appeal No. 294 of 
1963, allowing the appeal aad decreeing 
the suit being Regular Civil Suit No. 275 
of 1962 which was dismissed by the trial 
Court with costs. The appeal arises this 
way. 


2; The present appellant is origi- 
nal defendant No. 1, and respondents Nos. 
2 and 3 are original defendants Nos. 2 
and 3. Respondent No. 1 is the original 
plaintiff, Defendant No. 1 had obtained a 
money decree against defeadants Nos. 2 
and 3 in Regular Civil Suit No. 312 of 
1950. The property in dispute which is a 
plot of land originally belonged to one 
Balabai wife of Ishram. In the year 1947 
defendant No. 2 had purchased this plot 
from Balabai, On 20th February 1955, 
defendant No. 2 sold the plot to the plain- 
tiff for Rs. 500 under a registered sale- 
deed, Ex. 45. After the purchase, the 
plaintiff also constructed a cattleshed on 
it. Since then the plaintiff was in posses- 
sion and enjoyment of the plot along 
with an adjacent plot with which we are 
not concerned in this appeal Defendant 
No. 1, after he obtained the money de- 
cree, had filed Regular Darkhast No. 630 
of 1959 against defendants Nos. 2 and 3 
and had also prayed for the recovery of 
the amouat under the decree by attach- 
ment and sale of the plot of land in dis- 
pute, On 18th July 1960 the order of at- 
tachment came to be passed and later on 
the attachment was levied. The plaintiff, 
however, alleged that he was not aware 
of this attachment. In April 1961. when 
the suit plot was put up for sale, he came 
to know about this attachment and filed 
Miscellaneous Application No. 53 of 1961 
for raising the attachment. The Court, 
however, did not adjourn the sale, with 
the result that the plot came to be sold 
by auction on 29th April 1961 and was 
purchased by defendant No. 1 decree- 
holder. In due course, he also obtained a 
sale certificate on 25th July 1962. The 
plaintiff also alleged that in attaching 
the suit plot and bringing it to sale, de- 
feadant No. 1 had perpetrated fraud on 
the Court. The miscellaneous application 
filed by the plaintiff ultimately came to 
be dismissed on 5th October 1961. The 
plaintiff, therefore, filed this suit for a 
declaration that the suit plot bearing 
Gram Panchayat No. 499 with the struc- 
ture standing thereon situate in the vil- 
lage of Mehergaon in Dhulia Taluka of 
the same Distriet, belonged to him, that 
the same was not liable to be attached 
and sold in execution of the decree ob- 
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tained by defendant No. 1 against defen- 
dants Nos. 2 and 3, amd that the auction 
Sale was void. He also prayed for perma- 
nent injunction restraining defendant No. 
1 from taking possession of the plot. 


3. The suit was contested by de- 
fendant No. 1 on several grounds. One of 
the grounds was that the sale-deed  ob- 
tained by the plaintiff from defendant 
No. 2 was bogus, sham, colourable, ficti- 
tious and without consideration, amd the 
same was executed to defeat his 
He also denied that the plaintiff was 
ever in possession of this plot of land or 
had constructed any building thereon. He 
contended that the possession of the plot 
continued with defendants Nos, 2 and 3 
He further contended that he had filed 
Regular Darkhast No. 511 of 1954 in 
January 1955 and that in that Darkhast 
he had got the suit plot attached on 18th 
January 1955. He had also obtained an 
injunction against defendants Nos. 2 and 
3 restraining them from entering into any 
transaction of sale of the suit plot pri- 
vately. According to him, therefore, the 
sale being effected by defendant No. 2 in 
favour of the plaintiff while the attach- 
ment in Regular Darkhast No. 511 of 1954 
was subsisting, the same was void. He 
also claimed for compensatory costs. De- 
fendants Nos, 2 and 3 were proceeded 
against ex parte. 


4. The learned trial Judge found 
that the sale deed dated 20th February 
1955 executed by defendant No. 2 in 
favour of the plaintiff was bogus, sham, 
eolourable and fictitious document  exe- 
cuted with a view to defeat the claim of 
defendant No. 1 against defendants Nos. 
2 and 3, and that the sale-deed was with- 
out consideration. He, therefore, came to 
the conclusion that the plaintiff did not 
acquire any title under the sale-deed. 
The learned Judge also found that the 
sale-deed was void on the ground that 
it was executed while the attachment o1 
the suit plot was subsisting on the date 
óf the sale-deed, in the execution pro- 
ceedings being Regular Darkhast No. 511 
of 1954. The learned trial Judge, there- 
fore, dismissed the plaintiffs suit with 
costs. The plaintiff then went in appeal to 
the District Court, aud the learned Assis- 
tant Judge who heard the appeal cams 
to the conclusion that though the suit 
plot was attached in Regular Darkhast 

. No. 511 of 1954 and on the date of the 
sale-deed viz. 20th February 1955 the 
attachment was subsisting, still the same 
came to an end later on when the same 
Darkhast came to be disposed of on 4th 
July 1956. He was, therefore, of the view 
that the attachment having come to an 
end, it could not render the transaction 
of sale void, though on the date of the 
sale-deed the attachment was subsisting. 
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According to him, therefore, the sale in 
favour of the plaintiff being perfectly 
valid, defendant No. 1 could not acquire 
any title at the auction sale. As regards 
the contention of defendant No. 1 that 
the sale was bogus, sham, colourable, fic- 
titious and without consideration, he 
found against defendant No. 1, In the 
result, the learned Judge allowed the 
appeal and passed a decree in favour of 
the plaintiff declaring his title to the 
plot of land in dispute and granting in- 
junction against defendant No. 1. Being 
aggrieved by this judgment and decree, 
defendant No. 1 has come to this Court 
in second appeal. 


5. The only important point that 
falls for determination in this appeal is 
whether the sale dated 20th February 
1955 evidenced by the sale-deed, Ex. 45. 
is void. being hit by Section 64, C. P. C. 
For the purposes of considering this ques- 
tion, a few facts which are not in dis- 
pute are these. Defendant No. 1 had ob- 
tained a money decree against defendants 
Nos. 2 and 3 in Regular Civil Suit No. 312 
oi 1950. In execution of this decree, he 
filed Regular Darkhast No. 511 of 1954. In 
this Darkhast, the plot of land in dispute 
was attached on 18th January 1955, How- 
ever, the Darkhast ultimately came to 
be disposed of on 4th July 1956 as partly 
satisfied. It is material to note here that 
while disposing of the Darkhast the Court 
did not direct the attachment to continue. 
Thereafter, defendant No. 1 filed second 
Darkhast being Regular Darkhast No. 171 
of 1958 on 28th March 1958, but the same 
was also disposed of on 24th July 1959. It 
is common ground that in this Darkhast 
no fresh attachment was levied on the 
plot of land in dispute. Thereafter, de- 
fendant No. 1 filed third Darkhast being 
Darkhast No. 630 of 1959 on 29th Decem- 
ber 1959. In this Darkhast, fresh attach- 
men; was levied on the suit plot on 18th 
July 1960, In due course, the plot of land 
was put up for sale and was purchased 
by defendant No. 1 himself on 29th April 
1961. While the first Darkhast was pend- 
ing -and attachment of the plot of land in 
dispute was subsisting, on 20th February 
1955 the plaintiff purchased this plot from 
defendant No. 2 for Rs. 500 under the 
sale-deed, Ex. 45, A few days before the 
execution of this sale-deed, on 17th 
January 1955 defendant No. 1 had ap- 
plied for injunction against defendant 
No. 2 restraining her from selling the 
land privately. This injunction was serv- 
ed both on defendants Nos, 2 and 3 on 
18th January 1955. On 25th June 1961, 
after the suit plot came to be purchased 
by defendant No. 1. the plaintiff applied 
under Order 21 Rule 58 C. P. C. for rais- 
ing che attachment. but the application 
was dismissed on 5th October 1961. He, 
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therefore, filed the present suit on 4th 
September 1962. 


6. In view of these facts, the 
question that arises for determination is 
whether the sale effected by defendant 
No, 2 in favour of the plaintiff on 20th 
February 1955 under Ex. 45 is voidin 
view of the provisions of S. 64 C. P. C. The 
learned Counsel Mr. Bhadti. appearing 
on behalf of the appellant, has argued 
that when the first attachment was sub- 
sisting on 20th February 1955, the date 
of the sale-deed, defendant No. 1 had an 
enforceable claim and, therefore. as 
against him the sale becomes void in view 
of the provisions of Section 64 C. P. ^ 
The learned Counsel Mr. Kotwal. appear- 
ing on behalf of respondent No. 1, on the 
other hand, has argued that the first 
Darkhast No. 511 of 1954. in which the 
suit plot was attached on 18th January 
1955, having been disposed of on 4th 
July 1956, and thare being admittedly 
no direction of the Court to continue 
the attachment, the attachment ceased 
and, therefore, there could be no claim 
enforceable under that attachment. Ac- 
cording to him, therefore, Section 64 
C. P. C. would not assist defendant No. 1 
in such a ease. Secondly. he had argued 
that defendant No. 1 having levied 
attachment afresh in Regular Darkhast 
No. 630 of 1959 which came to be filed on 
29th December 1959 long after the sale- 
deed was executed on 20th Februarv 1955, 
and in pursuance of this attachment the 
suit plot being brought to sale and pur- 
chased by defendant No. 1, obviously his 
claim could be said to be enforceable only 
under the second attachment. Now S. 64 
C. P. C. reads thus: 


"Where an attachment has been 
made, any private transfer or delivery of 
the property attached or of any interest 
therein and anv payment to the judg- 
ment-debtor of any debt, dividend or 
other monies contrary to such  attach- 
ment, shall be void as against all claims 
enforceable under the attachment. 

Explanation.— For the purposes of 
this section, claims enforceable under an 
&ttachment include claims for the rate- 
able distribution cf assets." 

It is material to rote that Section 64 
C. P. C. therefore, contemplates only one 
attachment and no other. Once an at- 
tachment is made, if there is any trans- 
fer or delivery of attached property con- 
trary to such attechment,*such a trans- 
fer would be void as against all claims 
enforceable under that attachment. The 
word "attachment" occurs thrice in this 
provision. Where it occurs first, it is 
“an attachment”. Where it comes for the 


‘second time, it is "such attachment". and 


where we read it for the third time, it 


M. M. Lodha v. R. T. Patil 


(Malvankar J.) [Prs. 5-7] Bom. 263 


is “the attachment", Obviously, there- 
fore, the attachment, during the subsist- 
ence of which the transfer is effected or 
delivery of property is made. must be 
the same attachment under which all 
claims of the attaching creditor are en- 
forceable. If, therefore, at the time of 
enforcement of the claim, the attachment 
under which the claim is enforced is dif- 
ferent from any earlier attachment, 
then obviously the attaching creditor can- 
not take advantage of the earlier attach- 
ment, particularly when such an attach- 
ment has already ceased to exist for one 
reason or the other. In the instant case, 
therefore, as we have already pointed 
out, the first attachment came to an end 
on 4th Julv 1956 when the first Darkhast 
was disposed of. It was precisely for 
this reason that defendant No. 1 had to 
levy fresh attachment in Regular Dar- 
khast No. 630 of 1959 which was filed on 
29th December 1959. In between these 
two Darkhasts, he had also filed another 
Darkhast being Darkhast No. 171 of 1958, 
but the same came to be disposed of on 
24th July 1959, without there being any 
attachment levied on the suit plot. Not 
only this, but defendant No. 1 enforced 
his claim by bringing the suit plot to 
sale and purchased jt himself in pursu- 
ance of the subsequent attachment and 
not the first attachment. That being so, 
on the reading of Section 64 C. P. C. 
itself, we are inclined to take the view 
that the first attachment which came to 
an end on 4th July 1956 cannot be avail- 
ed of by defendant No. 1. even though 
during the subsistence of that attachment 
the plaintiff purchased the suit plot from 
defendant No. 2 on 20th Februarv 1955. 
We are fortified in this view bv several 
decisions of different High Courts. How- 
ever, we are not pointed out any decision 
of our High Court bearing on the point. 
Before we deal with several decisions of 
different High Courts, it would be worth- 
while to refer to a decision of our High 
Court to which our attention is drawn by 
the learned Counsel for the appellant. 

7. This decision is reported in 
Chindha Rupla Patil v. Chhaganlal Shiv- 
lal Sheth, AIR 1928 Bom 545. In this 
case, the question involved was as to the 
validitv of the sale-deed dated 8th June 
1920 in favour of the plaintiffs. The 
property covered by the sale-deed origi- 
nally belonged io one Bhabhutsingh. On 
8th April 1920. one Bhila, brother of the 
defendant, brought suit No. 261 of 1920 
and attached before judgment the  pro- 
perty in suit on 23rd. April 1920. On 19th 
Apri] 1920, the plaintiffs brought a suit 
No. 287 of 1920 and attached the property 
before judgment on 28th May 1920. On 
22nd April 1920, the defendant brought 
suit No. 294 of 1920 and got the property 
attached before judgment on 19th June 
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1920. The sale-deed in favour of the 
plaintiffs for Rs. 8,000/- was passed for 
' satisfaction of the claim in their own suit 
and the claim of the defendant's brother 
in suit No. 261 of 1920. Those claims 
were satisfied, and suit No. 287 of 1920 
brought by the plaintiffs was dismissed 
for want of prosecution on 15th June 
1920, and the suit of the defendant's 
brother was similarly dismissed on 22nd 
June 1920. The defendant, however, ob- 
tained a decree, and in execution of his 
decree he purchased the property on 1st 
July 1921. The contest was, therefore, 
bezween the defendant as an auction-pur- 
chaser in execution of his own decree 
and the plaintiffs as purchasers under the 
private sale from the original owner on 
8th June 1920. It was urged in that case 
that the sale-deed in favour of the plain- 
tiffs was void under Section 64. C.P.C. 
as it was effected on 8th June 1920. at a 
time when there were two attachments 
before judgment in suit No. 261 of 1920 
of the defendant's brother and suit No. 
287 of 1920 of the plaintiffs, and that the 
defendant himself attached the property 
on 19th June 1920. The question, there- 
fore, arose whether the private transfer 
in favour of the plaintiffs was contrary 
to the attachment within the meaning of 
Section 64 C. P. C. It was urged on be- 
half of the defendant-appellant in that 
case that though the private transfer in 
favour of the plaintiffs was prior to his 
attachment on 19th June 1920, he could 
take advantage of the existing attach- 
ments before judgment in the defendant’s 
brother’s suit and in the plaintiffs’ 
suit which were subsisting at the 
date of the sale in favour of the 
plaintiffs. This Court, however, held 
that inasmuch as the claims of the 
plaintiffs and the defendant’s brother 
were satisfied from the consideration for 
the sale-deed in favour of the plaintiffs, 
and the plaintiffs suit was dismissed on 
15th June 1920 and the defendant's 
brother's suit was dismissed on 22nd 
June 1920. it could not be said that the 
plaintiffs sale-deed was contrarv to the 
two attachments which might be said to 
be technically subsisting on the date of 
the sale-deed, It was then argued that 
the sale-deed in favour of the plaintiffs 
was void against all claims enforceable 
uncer an attachment, and that the claim 
in the defendant’s suit was a claim en- 
forceable under the attachments before 
judgments in the two suits which were 
subsisting at the date of the sale. This 
Court, however, held that in that case 
at the date of the sale in favour of the 
plaintiffs on 8th June 1920, there was no 
decree and no sale in execution of a de- 
cree. The attachment referred to in Sec- 


tion 64, C. P. C. was the attachment under 
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which the execution sale was held and 
not an attachment of a creditor who was 
paid off. This Court, therefore, held that 
there being no claims, enforceable under 
the previous attachments under Section 
64. C. P. C. and the claim of the defen- 
dant not being one coming under the 
Explanation to Section 64, the claim of 
the defendant was not a claim enforceable 
under the attachment within the mean- 
ing of Section 64. C. P.C. It is no doubt 
true that the facts in this case were little 
different. However, this Court observ- 
ed that "an attachment referred to in 
Section 64, C. P. C. is the attachment 
under which the execution sale is held 
and rot an attachment of a creditor who 
is paid off.’ It is true that in that case 
there were different attaching creditors 
and one attaching creditor was claiming 
benefit under the attachment levied by 
another attaching creditor in view of the 
provisions of Section 64. C.P.C. But at 
the same-time, the Court has observed 
that the attachment referred to in Sec- 
tion 64, C.P.C. is the attachment under 
which the execution sale is held and not 
an attachment of a creditor who is paid 
off. However, as we have already indi- 
cated, apart from the aforesaid observa- 
tions. it is possible to distinguish the 
present case from the facts of the case 
cited above. 


8. We may also refer in this con- 
nection to two decisions of the Madras 


High Court. The first is reported in 
Nana Rao v. Arunachalam. AIR 1940 
Mad 385 (FB), which is a Full Bench 


decision. The Madras High Court has 
held that Section 64, C. P. C. provides that 
where property has been attached, any 
subsequent alienation is void against all 
claims enforceable under that particular 
attachment, but it does not go beyond 
this. An attachment effected after a pri- 
vate alienation is not assisted bv an 
attachment before the alienation. If the 
execution proceedings in which the second 
attachment has been made, have been 
instituted before assets have been 
brought inte Court, the creditor will be 
entitled to rateable distribution if the 
property is sold in the earlier execution 
proceedings, but if the sale takes place 
as the result of the attachment effected 
after the private alienation, a person 
who buvs the property at the Court auc- 
tion will not obtain a good title and the 
alienation would not be void ag against 
his title. It is not necessary to refer to 
all the facts of the case because in this 
ease also the facts were different. inas- 
much as the attachment on which reli- 
ance was placed in support of the attack 
on mortgage had been made under a dif- 
ferent decree from that in execution of 
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^ which the  auction-purchaser had pur- 
chased the property. Nevertheless, the 


Madras High Court has observed in that 
case that Section 64, C. P. C. provides that 
-where property has been attached, any 
subsequent alienation is void against all 
Claims enforceable under that particular 
attachment, but it does not go beyond 
this. An attachment effected after a pri- 
vate alienation is not assisted by an 
attachment before the alienation. Simi- 
larly, in Swarupchand v. Janakiramavva, 
AIR 1942 Mad 330, the same High Court 
has. observed at page 332 that all that 
Section 64, C. P.C. provides is that any 
private transfer by the judgment-debtor 
of the property attached shall be void 
as against all claims enforceable under 
the attachment. It wil] not be accurate 
to read Section 64 as putting an end to 
the power of sale, because as between 
the transferor and the transferee, the 
alienation will undoubtedly be opera- 
tive, If the attacking creditor is paid off 
or for any reason the attachment ceases 
to subsist, the alienee’s title will be un- 
assailable. On facts, however. this case 
also is distinguishable. 


9. Coming to another set of cases 
relied upon by- the learned Counsel 
Mr. Kotwal, the first is Gobind Singh v. 
Zalim Singh, ILR (1884) 6 All 33. The 
facts of this case were similar to those 
of the present case. One Bachu Lal held 
a decree for money against one Behari 
Singh, and sold the decree to one 
Kauleshar, Kauleshar put this decree in 
execution in 1865. The property, the 
subject of the suit. was attached in exe- 
cution of this decree on 20th February 
1866, and on 20th June 1867 the pro- 
perty was advertised for public sale. On 
17th June 1867, while the attachment 
was subsisting, the judgment-debtor 
Behari Singh executed three conditional 
sale-deeds in respect of the attached pro- 
perty conveying (1) one-third thereof to 
Shankardial Singh, (2) another third to 
Durga Singh and Dulli, ancestors of the 
plaintiffs, and (3) the remaining third to 
the ancestors of the defendants. Posses- 
sion was given to the vendees under 
these three deeds. In 1867 Kauleshar’s 
application for execution was struck off 
pending the execution file. In February 
1868, Kauleshar made a fresh application 
for execution, and the property attached 
in 1866-67 was zgain attached on 14th 





May 1868, On 18th September 1875, 
another application for execution was 
made, the property conveyed io Durga 


Singh and Dull bv sale-deed No. 2 be- 
ing attached. and the property conveved 
bv sale-deed No. 1 to Shankardial Singh 
being exempted on the allegation that he 
had made some pavment towards satis- 
faction of the decree. The case was 
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struck off. In 1876 the judgment- 
debtor’s sons Nand Kishore and Deona- 
rain Singh brought a suit against the 
conditional  vendees under sale-deed 
No. 3. the ancesiors of the defendants in 
the suit, to set aside the sale made to 
them on the ground that it was made- 
ultra vires by their father. and whilst 
he was of unsound mind. This suit was 
dismissed by the Court of first instance 
On 21st June 1876, and that decree be- 
came final as no appeal was preferred 
therefrom. In 1878 Kauleshar resumed 
proceedings in execution of his decree 
and moved the Court to sell one-half of 
the two-thirds bought by the vendees 
under the sale-deeds Nos. 1 and 3. the 
other moiety being exempted from sale. 
This application, like the others, was 
struck off on 15th October 1879. Finally, 
in 1880 Kauleshar executed his decree and 
brought to public sale the property con- 
ditionally sold in 1867 to the ancestors 
of the defendants in the suit (sale-deed 
No. 3). The plaintiffs in the suit, the 
descendants of Durga Singh and Dulli 
(sale-deed No. 2) bought the property 
and brought the suit against the defen- 
dants. the vendees under the deed No. 3, 
to set aside that deed, and to recover 
possession from them, claiming on the 
ground, among others, that the alienation 
of the property was made while it was 
under attachment, and it was therefore 
void under Section 240 of Act VIII of 
1859 and Section 276 of Act X of 1877. 
The Court of first instance held in res- 
pect of this ground of claim that the at- 
tachment of 1866-67 did not affect the 
validity of the alienation to the defen- 
dants, as such attachment had been in- 
operative, and it dismissed the suit. On 
appeal by the plaintiffs, the lower ap- 
pellate Court held that the alienation 
was void under Section 240 of Act VIII 


of 1859, having been made while the 
property was under attachment, and 
gave the plaintifis a decree. The defen- 


dants appealed to the High Court. con- 
tending that the attachment of 1866-67 
did not affect the validity of the aliena- 
tion to them. The High Court held that 
a private alienation of property under 
attachment was void under Section 276 
of the Civil Procedure Code as against 
all claims enforceable under the attach- 
ment only. Therefore, where property 
attached in execution of a decree was 
alienated, and was after such alienation 
again attached, the first attachment hav- 
ing expired, and was brought to sale in 
pursuance of the second attachment. and 
the purchaser sued for possession of the 
property claiming on the ground that 
the alienation of the property was void 
under the provisions of Section 276. that 


as no claim was enforced or was enforce- 
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able under the first attachment. 
which the property was alienated, but 
the purchaser was claiming under the 
second attachment, such alienation could 
not be assailed under the provisions of 
Section 276. It may be noticed here that 
the provisions of Section 64 of the Civil 


under 


Procedure Code, 1908. are similar to the . 


provisions of Section 276 of the Civil 
Procedure Code, 1877. It would thus be 
seen that this decision clearly helps res- 
pondent No. 1 plaintiff in this case. 
Likewise, in Nageshwar Tewari v. Rup 
Narain Shukul (1926) 97 Ind Cas 547 
(A3) which is also the decision of the 
Allahabad High Court and which only 
follows the aforesaid decision of the Divi- 
sion Bench, it is held that a transfer by 
a judgment-debtor of property attached 
in execution of a decree against him, 
after such attachment had ceased by 
virtue of Order 21, Rule 57. Civil P. C. 
and before a re-attachment of the same, 
is not void under Section 64, Civil P. C. 
against the claims of a purchaser of the 
properties in execution sale, inasmuch 
as the property is sold in pursuance of 
the second attachment and not the first. 
In that ease also, the facts were almost 
similar to the facts of the present case. 
In that case, Tirjagi Narain Tewari. de- 
fendant No, 2, instituted a suit for pos- 
session of property against Rup Narain 
Shukul, the plaintiff. The suit was dis- 
missed and Rup Narain Shukul sot a 
decree for costs. In execution of his 
decree, he apolied for the attachment of 
the property now in suit and the attach- 
ment of that property was ordered on 
22nd September 1916. While that at- 
tachment was still subsisting.  Tirjasi 
Narain Tewari, the owner of the pro- 
perty. hypothecated it on 3rd June 1917 
to Nageshar Tewari. his uncle.  defen- 
dant No. 1. The vlaintiffs application 
for execution was struck off on 23rd 
February 1918. but the plaintiff made a 
fresh application for attachment on 10th 
September 1918, and the property was 
re-&ttached and was sold on 20th February 
1920. and was purchased bv the decree- 
holder himself. The  plaintiff-decree- 
holder sued for a declaration that the 
mortgage executed by the judgment- 
debtor on 3rd June 1917 was not binding 
on him and did not affect the ' property 
which he purchased at the auction sale. 
The trial Court dismissed the plaintiff's 
suit. but the lower appellate Court had 
decreed the claim on the finding that the 
mortgage which was executed on 3rd 
June 1917, when the property was under 
the prior attachment, did not affect the 
property which was sold in pursuance of 
the subsequent attachment. The High 
Court, however, held that the transfer 


was not affected by Section 64, Civil 


M. M. Lodha v. R. T. Patil (Malvankar J.) 
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P. C, inasmuch as the transfer was 
under prior attachment and the claims 
of the decree-holder were  enforceable 
under the subsequent attachment in 
pursuance of which he himself had pur- 
chased the property at the auction sale. 


10. The learned Counsel Mr. Kot- 
wal has also invited our attention to a 
decision of the Patna High Court in 
Bhagwan Lal v. Rajendra, AIR 1923 Pat 


564. In that case, a mortgage which 
came to be executed while attachment 
Was subsisting came to be challenged. 


However, later on that attachment ceased 
to exist and there was fresh attachment 
in another execution proceeding, and the 
question arose whether the claim of the 
decree-holder could be said to be en- 
forceable under the first attachment, and 
the Patna High Court held that the at- 
tachment contemplated in Section 64, 
Civil P. C. is that under which the claim 
is enforceable. It was also argued in 
that case that the mortgage was void 
within the meaning of Section 64, 
Civil P. C. against the present claim be- 
cause it was a Claim which might have 
been enforced under the earlier attach- 
ment which came into operation before 
the mortgage. But this argument was 
repelled by the Patna High Court, ob- 
serving that if the claim ceased to be 
enforceab_e under an attachment relied 
upon as evoiding the alienation. it seems 
obvious that there is no longer any claim 
enforceable thereunder and the section 
contemplates a claim which remains en- 
forceable and not one which might have 
been enforced under an attachment which 
has since zome to an end. The Patna High 
Court, therefore, also appears to have 
taken the same view as that of the 
Allahabad High Court. 


11. In this connection, we may 
also usefully refer to a decision of the 
Privy Council reported in Mina Kumari 
v. Bijoy Singh, ATR 1916 PC 238. In that 
case, cne A had obtained two decrees 
against the same judgment-debtor and 
had purchased the properties in Court 
sale by attachment and sale jn execution 
of the second decree, while the attach- 
ment effected in execution of the prior 
decree was kept subsisting, the execution 
petition itself having been allowed to be 
dismissed with the decree-holder's con- 
sent, and the judgment-debtor privately 
sold the properties to another creditor by 
sale-deeds dated the day previous to the 
date »o0f attachment in execution of the 
second decree. Their Lordships of the 
Privy Council held that the private alie- 
nee’s title must prevail. because the pri- 
vate sale itself was a day previous to the 
attachment in pursuance of the decree 
which actually led up to the sale, and 
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that the effect of the earlier attachment 
in the prior decree was to entitle the de- 
cree-holder to the benefit of the later 
attachment and would not otherwise 
place him on a better position. The 
mere fact that the same person is the 
decree-holder in both the cases would 


not strengthen the position of the de- 
tree-holder purchaser. In arriving at 
this decision, their Lordships have also 


‘observed that though the word “attach- 
ment” occurs three times in Section 276 
of the Code of Civil Procedure, 1882, the 
reference is to one, and only one attach- 
ment; that one in this case was the later 
attachment under which the property was 
sold. AI] that can be done is to employ 
that attachment for the purpose of im- 
pugning the private alienation, for it 1s 
on that alone that the  decree-holder's 
title to the property in suit could rest. 
Similarly, in M. Marathachalam Pillai v. 
Padmavathi Ammal, (1970) 2 SCWR 
174. Their Lordships of the Supreme 
Court have observed that bv Section 64 
the attachment is void as against all 
claims enforceable under the attachment 
and it is not void generally. The mere 
existence of anotaer attachment on the 
date of the private transfer and its later 
removal did not invalidate the private 
transfer. In that case, one G. H. Mubam- 
mad Yousuff Sait was the owner of a 
house at Ootacamand. M. Marathachalam 
Pillai obtained a money decree against 
Sait and attached the house belonging to 
Sait in execution of the decree on 7th 
August 1956. Tke house was then put 
Up for sale and was purchased bv Pillai 
with the leave of the Court on 7th Febru- 
ary 1958. In obtaining possession of the 
house, Pillai was obstructed by Padma- 
vathi. who was respondent in the appeal 
before the Supreme Court, who claimed 
that she had purchased it for Rs. 15,000/- 
under a private sale from Sait on 9th 
October 1956. The executing Court 
ordered in a summary enquiry that the 
obstruction raised by Padmavathi be re- 
moved. Padmavathi then filed a suit in 
the Civil Court zor setting aside the 
summary order. The trial Court dis< 
missed the suit against Pillai holding that 
the house had been properly attached and 
the sale being contrary to the attachment 
levied by Pillai was void against all 
claims thereunder. In appeal, the High 
Court of Madras held that the attachment 
was not made according to law, since the 
requirements of Order 21, Rule 54, Civil 
P. C. had not been complied with. The 
High Court reversed the decree, and de- 
creed Padmavathi's suit. Pillai went in 
appeal to the Supreme Court on a certi- 
ficate granted by the High Court. Their 


Lordships of the Supreme Court held that 
the attachment was bad in law and on 
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that ground Padmavathi’s suit was de- 
creed, However, an alternative conten- 
tion was advanced before their Lordships 
on behalf of the appellant. It was argued 
that at the time of sale in favour of 
Padmavathi there was another outstand- 
ing attachment and, therefore, the sale 
being contrary to such attachment was 
in any event void. It appeared that on 
17th January 1956 Pillai had in execu- 
tion of a decree obtained in Suit No. 55 
of 1953 attached the property. but that 
attachment was removed on 23rd March 
1957 on satisfaction of the decree. Their 
Lordships, therefore, observed that by 
Section 64, Civil P. C. the attachment 
was only void as against all claims en- 
forceable under the attachment, and it 
was not void generally. Since the at- 
tachment effected on 17th January 1956 
was removed, any private alienation con- 
trary to such attachment could not he 
regarded as void for there were no claims 
enforceable under the attachment dated 
17th January 1956. 


12. It would thus be seen that in 
the instant case. defendant No. 1 having 
purchased the plot of land in dispute in . 
execution proceedings in which second 
attachment came to be levied, his claim 
could be said to be enforceable within 
the meaning of Section 64, Civil P. C. 
under that attachment only and not 
under the first attachment. during the 
subsistence of which the plaintiff pur- 
chased the plot of land in dispute from 
defendant No. 2 and the attachment came . 
to an end on account of the execution 
proceedings being disposed of. 


13. The learned Counsel. Mr. 
Bhadti, however, strongly relied upon a 
decision of the Calcutta High Court re- 
ported in Bhupendra Nath Kumar v. 
Joonus Haji Abdullah. (1935) 39 Cal WN 
733. That was an application for the 
revision of an order dated 24th Septem- 
ber 1934 made by the lower Court, dis- 
missing a claim in execution proceedings 
under these circumstances. The prede- 
cessors of the petitioners had obtained a 
money decree against the opposite party 
No. 2 for about Rs. 600/-. The opposite 
party No, 1 obtained another money de- 
Cree against the same judgment-debtor 
for about Rs. 3,000/-. The petitioners 
put their decree into execution in Exe- 
cution Case No. 264 of 1930 and attached 
Certain properties including those now 
In Suit on 4th June 1930. The opposite 
party No. 1 put his decree into execu- 
tion in Execution Case No. 228 of 1930 
and attached the properties now in dis- 
pute on 18th September 1930. On 17th 
October 1930, the judgment-debtor op- 
posite party No. 1 made a private trans- 
fer of the properties in favour of the 
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petitioners for about Rs. 4,500/- a u 
of this money Rs. din ee : 
mortgagee who hag taken the mortgage 
long before the attachment. Rs. 600/- 
was credited to the petitioners’ decree 
and the balance was paid in cash. Then 
the petitioners brought Title Suit No. 40 
of 1931 for a declaration that the decree 
obtained by the opposite party No. 1 was 
collusive and the attachment was a bogus 
one, The opposite party No. 2 was made 
a party to that suit. The suit was sub- 
sequently referred to arbitration and on 
29th March 1934, a decree was made in 
terms of the award. The material terms 
of this award, so far as we are concerned, 
are these :— 


“The attachment effected at the in- 
stance of the opposite party No. 1 on 
18ta September 1930 in Execution Case 
No. 228 of 1930 was declared to be valid 
and effective and the petitioner’s pur- 
chase on 17th October 1930 was subject 
to that attachment.” 


Subsequently. it appeared that the op- 
posite party No. 1 proceeded with the 
Execution Case No. 228 of 1930, but on 
25th May 1934, he having taken no steps, 
it was dismissed for default. On the fol- 
lowing day. however, he started a fresh 
execution case being Case No. 93 of 1934, 
and again attached the said property. 
Thereupon the petitioners filed a claim 
under Order 21, Rule 58, Civil P. C. for 
a declaration that their position remained 
unaffected by the subsequent attachment. 
The learned Judge of the lower Court 
held that the Execution Case No. 228 of 
1930 having been dismissed on 25th May 
1984. the attachment ceased thereby. But 
he also held that, both according to the 
decree in terms of the award and  ac- 
cording to the provisions of Section 64. 
Civil P. C, the transfer made in favour 
of the petitioners on 17th October 1930 
was vold as against the decree-holder op- 
posite party No. 1. and in that view he 
dismissed the petition. Against that 
judgment, the revision application was 
filed. It would thus be seen that in that 
case under the award attachment was 
declared to be valid and sale was made 
subject to the attachment. That being 
the position, the Calcutta High Court 
held that the claim referred to in Sec- 
tion 64 was the claim of the decree-hol- 
der enforceable under the attachment. 
In view of the peculiar facts of that case, 
therefore, it could not be said that the 
claim of the decreerholder, who was Op- 
posite party No. 1, was not enforceable 
under the attachment, pending which 
the petitioners made their purchase. 
Moreover. the Report shows that the 
two Allahabad cases cited above were 


also cited before the Calcutta High Court 
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in that case, and the High Court dis- 
tinguished these two cases observing that 
in those two cases the decree-holder had 
made an auction purchase at a subse- 
quent attachment and he then brought a 
suit tc declare a transfer made during a 
previous attachment void. Similarly, the 
aforesaid Patna case was also cited be- 
fore the Calcutta High Court in that 
case, and that case was also distinguished 
by the Calcutta High Court observing 
that in the Patna case a mortgagee pend- 
ing an attachment brought the suit for 
a declaration that an  auction-purchase 
made by the decree-holder at a subse-, 
quent attachment was made subiect to 
his mortgage. It is no doubt true that 
the Calcutta High Court has observed at 
page 736 thus :— 


. “As regards the other cases, we must 

disagree in so far as they support the 
proposition that where an attachment 
has been made, a private transfer con- 
trary co such attachment may not be 
void as against a claim enforceable under 
the attachment on the ground that the 
attachment has ceased.” 
But nevertheless, this decision cannot; 
help the present appellant in support of 
the proposition that when there are twoj 
attachments levied on one and the same' 
property one after the other, and the. 
first attachment has come to an end. and 
the decree-holder has enforced his claim 
under the second attachment and has 
purchased the property at an auction 
sale in execution proceedings in which 
the second attachment was levied, the 
private transfer made during the sub- 
sistence of the first attachment becomes 
void. On the contrary, as we have al- 
ready pointed out, in such a case, the 
claim of the decree-holder cannot be 
said to be enforceable under the first at- 
tachment and, therefore, the private 
transfer made during the subsistence of 
the first attachment cannot be said to be 
void under Section 64, Civil P. C. 


14. We are, therefore, of the 
opinion that the sale by defendant No. 2 
in favour of the plaintiff in the instant 
case cannot be said to be void under 
Section 64. Civil P. C. and must be held 
as perfectly valid in law. Defendant 
No. f. therefore, cannot acquire any title 
to the ploz of land in dispute at the auc- 
tion sale held in execution proceedings 
being Darkhast No. 630 of 1959. 


15. The learned Counsel Mr. 
Bhadti then argued that at any rate, in 
the instant case, the learned appellate 
Judge wrongly threw the onus of proof 
on defendant No. 1 to prove that the 
sale was not fraudulent. In the first 
place, we do not find from the record 
that defendant No. 1 had challenged the 
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sale on the ground that it was fraudu- 
lent. All that he had contended was 
that the sale was bogus. sham, fictitious, 
colourable, and without consideration. 
The learned tria] Judge framed the issue 
No. 2A on this point casting onus on de- 
fendant No. 1 to prove that the sale-deed 
was bogus, sham, etc. The learned 
Counsel had no quarrel regarding the 
onus of proof placed on defendant No. 1 
for proving this issue No. 2A. The learned 
appellate Judge, while drawing the points 
for determination, raised the point in 
these terms: "Whether the disputed sale- 
deed is bogus, sham, colourable, fictitious 
and without consideration and the res- 
pondent No. 2 had continued to be the 
owner and in possession of the suit plot?” 
He, therefore, did not place onus in res- 
pect of this point either on the plaintiff 
or on defendant Wo. 1. The learned 
Counsel, however, has drawn our atten- 
tion to the discussion on this issue in 
paragraphs 15 to 19 of the judgment and 
has argued that this discussion shows 
that the onus was wrongly thrown on 
defendant No. 1. We cannot agree. It 


appears from the discussion that the 
learned Judge has considered the evi- 
dence adduced by the parties on both 


the sides, and the plaintiff having proved 
his sale- deed and the consideration for 
the same, he was of the view that de- 
fendant No. 1 who alleged that the trans- 
fer was witbout consideration, bogus and 
fictitious, had failed to prove it. We, 
therefore, do not think that the onus was 
wrongly thrown on defendant No. 1. 
Moreover, the parties on both the sides 
having adduced evidence in this case, 
the question of onus becomes only aca- 
demic. 


16. Lastly, the learned Counsel 
contended that the learned appellate 
Judge misread the oral evidence and in- 
vited our attention to paragraph 17 of 
his judgment. We have carefully gone 
through this paragraph and_we are of the 
opinion that the learned Judge correct- 
ly appreciated the evidence and there is 
No question of misreading any part of 
it. We, therefore, do not find anv sub- 
stance in this contention either. 


17. The result, therefore, is that 
the decree passed by the lower appellate 
Court must be confirmed and the appeal 
is dismissed with costs. 


Appeal dismissed. 
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VAIDYA, J. : 

Shere-E-Puniab Co-operative Hous- 
ing' Society Ltd, and others, Appellants 
v. G. W. Kshirsagar and others, Respon- 
dents. 

A. F.O. D. No. 147 of 1973, D/- 23-3- 
1973, against decision of A. A. Sayed, 
Judge City Civil Court at Bombay in Suit 
No. 7371 of 1972. 


Index Note:— (A) Maharashtra Co- 
operative Societies Act (24 of 1961), Sec- 
tions 163 (3), 78, 152, 154 — Suit chal- 
lenging supersession of Managing Com- 
mittee whether maintainable? No, 


Brief Note :— (A) Where the statute 
trix 
bunals provides adequate remedies 
against the orders of the special Tribunal, 
Civil Court's jurisdiction must be held to 
be excluded, 


Every order under Section 78 of the 
Act is subject to appeal under Sec. 152. 
Section 152 also provides an appeal 
against the order of the Dy. Registrar 
passed in violation of the principles of 
natura] justice. The decision of the Ap- 
pellate Authority is further subject to 
revision in certain cases under Sec. 154. 
The Act does not placé any limitations 
on the powers of either the Appellate or 
Revisional authority. Words of Sec- 
tion 163 (3) barring the jurisdiction of 
Civil Court are plain, unambiguous and 
emphatic. The Civil Court. therefore, 
has no jurisdiction to entertain a suit re- 
lating to the removal of the Managing 
Committee under Section 78. 1956 AC 
736 and AIR 1969 SC 78, Rel. on. 

(Paras 6, 7. 8) 


Cases Referred:  Chronoloeica] Paras 


AIR 1969 SC 78 = (1968) 3 SCR 662, 
EAR v. State of Madhya pea 
esh 

1956 AC 736 = (1956) 2 WLR 888, Smith 
v. East Elloe R.D.C, 


D. S. Parikh i/b M/s. V. A. "S 
and Co. Attorneys, for Appellants; S. C. 
Pratap, Asst, Govt. Pleader (for No. 1) 
M. J. Divwala (for No. 4) for Respon- 
dents. 

JUDGMENT :— The only question 
which arises in the above First Appeal 
directed against the decision of the City 
Civil Court, Bombay, dated December 20, 
1972 is whether the learned Judge was 
right in dismissing the appellants’ suit 
on the ground that tbe Civil Court had 
no jurisdiction to entertain the said suit 
in view of the provisions of Section 163 
(3 of the Maharashtra Co-operative 
Societies Act. 
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2. The suit was filed by the ap- 
pellants who are a Co-operative Society 
and its Managing Committee members 
challenging the validity and propriety of 
the order dated July 31. 1972: passed by 
the District Deputy Registrar, Co-opera- 
tive Societies. Bombay — respondent 
No. 1. The order runs as follows :— 

“Ag show cause notice under Sec- 
tion 78 of the Maharashtra Co-operative 
Societies Act, 1960 was issued to the 
Managing Committee of the Sher-E- 
Punjab Co-operative Housing Society 
Ltd. Bombay, under this Office No. 
BOM/HSG/4529 of 1972 dated 29th Mav, 
1972 calling upon it to state as to why 
for the various reasons enumerated 
therein, it should not be superseded and 
an Administrator appointed in its place. 
A copy of the show cause notice was also 
endorsed to the Chairman, Greater Bom- 
bay and Thana District Co-operative 
Housing Federation Ltd. Bombay. with 
a request to offer his remarks within a 
period of 15 days from the date of issue 
of this notice. In response to the show 
cause notice Sarvashri Sanmukh Singh, 
Hon, Secretary, Harcharan Singh. Chair- 
man, Dilip Singh. Surjit Singh and Har- 
bans Singh, Managing Committee mem- 
bers have jointly filed their reply on 
16-6-1972. The matter was fixed for 
hearing on 16-6-1972, when Sarvashri 
Sanmukh Singh, Harcharan Singh. Dilip 
Singh, Surjit Singh and Harbans Singh 
were present. The other members of the 
Managing Committee have not filed their 
replies to the show cause notice nor have 
they remained present at the time of 
hearing. The grounds on which the 
Managing Committee has been sought to 
be removed are stated in the show cause 
notice, 

In reply to the show cause it is 
stated. that the audit rectification report 
for 1968-69 could not be submitted as the 
audit report was received by the Society 
in July 1971. The explanation given by 
the Society cannot be «accepted as the 
Society has not submitted its rectifi- 
cation report even up till this date. 


As regards maintaining of the record 
of the Society, it is stated that the Society 
could not maintain the records as the 
same was of technical nature and was 
never pointed out by the Auditors. This 
explanation is also not acceptable as it 
was the duty of the Society to maintain 
the records as required under Rule 65 of 
the Maharashtra Co-operative Societies 
Rules, 1961. As regards keeping of huge 
cash balances in hand and payment of 
amounts exceeding Rs. 20/- in cash. that 
the Society has agreed to have done so. 
Regarding the repayment of loan instal- 
ments of the Finance Society, it is stated 
that the dues will be wiped off to nil for 
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the year ending  30-6-1972. The fact, 
however, remains that the Society has 
defaulted the loan instalment. As re- 
gards the payment of property taxes if 
is stated that the same are paid up-to- 
date now. As regards recovery of ar- 
rears from the members, it is stated that 
all possible efforts are made by the 
Managing Committee. It has not been 
indicated as to what are the results of 
the recovery drive. With regard to the 
misutilisation of the loan from Finance 
Society, it is stated that the Managing 
Committee is not responsible. As regards 
the payment of 12% interest and broker- 
age, the Managing Committee has tried 
to justify its action under bye-law No. 3 
(2. Bye-law No. 3 (2) pertains to the 
restriction on the limits of raising  de- 
posits and loans and not the rate of inte- 
rest. As regards delay in construction 
work., it is stated that the Society had to 
overcome a number of difficulties and the 
position of the Society has improved now. 
Tt is stated by the office-bearers that out 
of the 294 plots, 220 plots have been given 
in the possession to the members and 
necessary conveyance has also been given 
to the said members. It is for the plot 
owner members to complete the construc- 
tion on the plots allotted to them. With 
regards to the construction of 32 builc- 
ings of 208 flats, 2 buildings will be reacv 
for possession by July, 1972 and 2 build- 
ings thereaiter every month. It is agreed 
by the office-bearers that the Society 
coulé not provide residential accommo- 
dation even to a single member up till 
now. The Managing Committee is res- 


~ponsible for not taking up the construc- 


tion programme in a systematic way and 
has delayed the completion of the whole 
project. 


The explanations given bv the mem~ 
bers of the Managing Committee are not 
satisfactory for the reasons cited above. 
It is found necessary to remove the 
Managing Committee and appoint an Ad- 
ministrator in its place. The following 
order is therefore, passed. 


ORDER 


I G. W. Kshirsagar, District Deputy 
Registrar, Co-operative Societies, Bom~ 
bay, by virtue of powers vested in me 
unde- Section 78 of the Maharashtra Co- 
operative Societies Act, 1960. hereby re~- 
move the Managing Committee of the 
Sher-E-Puniab Co-operative Housing 
Society Ltd.. Bombay, and appoint Shri 
R. S, Rambhad as the Administrator to 
manage the affairs of the Society for a 
period of one year from the date of issue 
of this order in.the first instance. The 
Administrator shall draw a remuneration 
of Rs. 1,000/- per month from the funds 
of the Society." 
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3. Jt is clear that such an order 
cannot be challenged in a Civil Court in 
view of the provisions contained in Sec- 
tion 163 of the Maharashtra Co-operative 
Societies Act. 1960 which runs as fol- 
lows :— 

"163 (1) Save as expressly provided 
in this Act, no Civil or Revenue Court 
shall have any jurisdiction in respect 
of— 

(a) the registration of a Society or 
its bye-laws, or the amendment of its 
bye-laws, or the dissolution of the Com- 
mittee of a Society. or the management 
of the Society on dissolution thereof; or 

(b) anv dispute required to be re- 
ferred to the Registrar. or his nominee, 
or board of nominees, for decision: 

(c) any matter concerned with the 
winding up and dissolution of a Society. 


(2) While a Society is being wound 
up, no suit or other legal proceeding re- 
lating to the business of such Society 
shall be proceeded with or instituted 
against the Society or any member 
thereof, or any matter touching the af- 
fairs of the Society, except by leave of 
the Registrar. and subject to Such terms 
as he may impose. 

(3) All orders, decisions or awards 
passed in accordance with this Act or the 
rules, shall, subject to the provisions for 
appeal or revision in this Act, be final 
and no such order, decision or award 
shall be liable to be challenged, set aside, 
modified. revised or declared void in any 
Court upon the merits or upon any other 
ground whatsoever.” 


4, Before the Maharashtra Act 27 
of 1969 was enacted, clause (3) had the 
words “except for want of jurisdiction.” 


5. Mr. Parikh learned Counsel for 
the appellants however submitted that 
notwithstanding these provisions and not- 
withstanding the deletion of the words 
“except for want of jurisdiction”, it is 
always open to a citizen to file a suit in 
the City Civil Court challenging such an 
-order under Section 78 as (1) ultra vires 
or (2) as opposed to the principles of 
natura] justice. In support of his argu- 
ment, he has relied on Dhulabhai v. State 
of Madhya Pradesh, AIR 1969 SC 78, 
where the case law relating to exclusion 
of jurisdiction of Civil Court was re- 
viewed in the context of a dispute re- 
garding the validity of the provisions of 
law relating to assessment and refund of 
tax illegally collected, and Hidayatullah, 
C. J. after review of the entire case law 
laid down the following propositions :— 

(1) Where the statute gives a fina- 
lity to the orders of the special tribunals 
the Civi] Court's jurisdiction must be 
held to be excluded if there is adequate 
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remedy to do what the Civil Courts 
would normally do in a suit. Such pro- 
vision, however, does not exclude those 
eases where the provisions of the parti- 
cular Act have not been complied with 
or the statutory tribunal has not acted 
in conformity with the fundamental 
principles of judicial procedure. 

(2) Where there is an express bar of 
the jurisdiction of the Court, an examina- 
tion of the scheme of the particular Act 
to find the adequacy or the sufficiency of 
the remedies provided mav be relevant 
but is not decisive to sustain the juris- 
diction of the Civil Court. 

Where there is no express exclusion 
the examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of the inquiry mav be decisive. 
In the latter case it is necessary to see if 
the statute creates a special right or a 
liability and provides for the determina- 
tion of the right or liability and further 
lays down that all questions about the 
said right ang liability shall be  deter- 
mined by the tribunals so constituted, 
and whether remedies normally associat- 
ed with actions in Civil Courts are pres- 
cribed by the said statute or not. 

(3) Challenge to the provisions of 
the particular Act as ultra vires cannot 
be brought before Tribunals constituted 
under that Act. Even the High Court 
cannot go into that question on a revi- 
Sion or reference from the decision of 
the Tribunals. 


(4) When a provision js already  de- 
clared unconstitutional or the constitu- 
tionality of any provision is to be chal- 
lenged, a suit is open. A writ of certio- 
rari may include a direction for refund 
if the claim is clearly within the time 
prescribed by the Limitation Act but it 
is not a compulsory remedy to replace a 
suit. 

(5) Where the particular Act con- 
tains no machinery for refund of tax 
collected in excess of constitutional limits 
Or illegally collected a suit lies. 

(6) Questions of the correctness of 
the assessment apart from its constitu- 
tionality are for the decision of the au- 
thorities and a civil suit does not lie if 
the orders of the authorities are declared 
to be final or there is an express prohibi- 
tion in the particular Act. In either case 
the scheme of the particular Act must 
be examined because it is a relevant en« 
quiry. 

(7) An exclusion of the jurisdiction 
of the Civil Court is not readily to be in- 


ferred uniess the conditions above set 
down apply. 
6. Now examining the relevant 


provisions of the Maharashtra Co-opera- 
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tive Societies Act, in the light of these 
principles it is clear that every order 
under Section 78 is subiect to an appeal 
under Section 152. In the present case 
it was fairly conceded on behalf of the 
plaintiffs in the lower Court and also 
here that no violation of the constitution 
by any section of the Maharashtra Co- 
operative Societies Act was alleged by 
the plaintiffs and the only ground on 
which the order of the District Deputy 
Registrar was being challenged was that 
it violated the principles of natural jus- 
tice. Such a ground is open to the plain- 
tiffs in an appeal under Section 152. The 
decision of the appellate authority is fur- 
ther subject to revision in certain cases 
under Section 154. There are no limita- 
tions on the powers of the appellate au- 
thority or the revisional authority with 
regard to the nature of the grounds 
which the plaintiffs can take before them. 
It is therefore clear that this case falls 
squarely within the first proposition laid 
down by Hidayatullah, C. J. in the above 
case, 


q. The orders are made final 
under Section 163 (1) (a) as it relates to 
the dissolution of the Committee of a 
Society and the orders cannot be chal- 
lenged in a Civil Court having regard to 
Sections 163 (1) and 163 (3) as there are 
adequate remedies provided by the Act 
itself by wav of appeals and revisions to 
do what the Civil Court would normally 
do in a suit where an order of the kind 
is challenged on the ground of violation 
of the principles of natural justice. The 
words in Section 163 (3) “in any other 
ground whatsoever" show that the Legis- 
lature has used as plain words as can 
be reasonably expected. to exclude the 
jur'sdiction of the Civil Court in the 
master of the removal of the Committee 
of the Society under Section 78. 


8. There is nothing ambiguous or 
arguable about the provisions contained 
in Section 163 (3). Plain words must be 
given their plain meaning. Lord Rad- 
cliffe rightly observed in Smith v. East 
Elloe R. D. C, (1956) AC 736 referred 
to in Maxwell on the Interpretation of 
Statutes: "Whatever innocence of view 
may have been allowable to the lawyers 
of :he eighteenth and nineteenth centu- 
ries, the twentieth century lawyer is 
entitled to few assumption in this field. 
It is not open to him to ignore the fact 
that the legislature has often shown in- 
difference to the assertion of rights which 
Courts of law have been accustomed to 
recognise and enforce and that it has 
Often excluded the authority of Courts 
of law in favour of other preferred tri- 


burals." 


Bombay Municipality v. B. S. Salaskar 


A. I. R. 


9. I cannot imagine more un- 
ambiguous and emphatic words than the 
words used by the Legislature in Sec- 
tion 163 (3) to exclude the jurisdiction 
of the Civil Court relating to the re- 
moval of the Committee of a Co-opera- 
tive Society under Section 78. The 
learned Judge of the City Civil Court 
was therefore right in dismissing the suit 
of the plaintiffs on the ground that it 
was barred under that section. The ap- 
peal is therefore dismissed with costs. 

Appeal dismissed. 





AIR 1974 BOMBAY 272 (V 61 C 60) 
VIMADALAL. J. 

Municipal Corporation of Greater 
Bombay, Appellants v. Bhagwan Sakha- 
ram Salaskar, Respondent. 

A. F. O. No. 313 of 1972. D/- 2-3- 
1973, from order of N. M. Shanbhag, 
Judge City Civil Court, Bombay in Suit 
No. 3364 of 1971. 


Index Note:— (A) Bombay Munici- 
pal Corporation Act, 1888 (3 of 1888), 
Sections 351 and 352-A — Demolition of 
building — Plaintiff claiming to be 
tenant — Plaintiff not carrying on un- 
authorised construction — Notice under 
Section 351 is not required to be given to 
tenant. (Para 2) 

Index Note:— (B) Civil P. C. (1908), 
Order 39, Rule 6 — Demolition of build- 
ing — Plaintiff claiming tenancy right in 
property — Tenancy being interest with- 
in Article 19 (1) (f) of Constitution of 
India — Tenant is entitled to interlocu- 
tory injunction — (X-Ref:— Bombay 
Municipal Corporation Act (3 of 1888), 
Section 351). 


Brief Note:— (B) In a esse of de- 
molishing of building plaintiff claimed to 
be tenant. Tenancy-being the right in 
property within the meaning of Art. 19 
(1) (f) of the Constitution, it was con- 
tended that the provisions of Section 351 
of the Bombay Municipal Corporation 
Act. 1888 are ultra vires the Constitu- 
tion as there is no provision of giving 
notice to tenant. Held in absence of any 
provision regarding notice to tenant. the 
plaintiff has prima facie case in regard 
to his challenge to vires of Section 351 
of the said Act. Therefore he is entitled 
to interlocutory injunction sought by him. 

: (Para 3) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1008 = (1966) 1 SCJ 49, 

Municipal Corporation v. Pancham 3 

N. M. Heble and N. B. Shetye for 
M/s. A. M. Desai, Attorney, for Appel- 
lants: J. S. Manirekar, for Respondent. 
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JUDGMENT :— This is ^an appeal 
from an order passed by Judge Sl an-~- 
bhag of the Bombay City Civil Ceurt on 
the 30th August 1971 granting an inter- 
locutory injunction restraining the defen- 
dant. Corporaticn from demolishing a 
room of which the plaintiff is a tenant in 
certain premises at Bhandup in Bombay. 
The Municipal authorities have served a 
notice dated 27th November 1969 on the 
landlord of the-said premises under Sec- 
tion 351 read with Section 352-A of the 
Bombay Municipal Corporation Act. The 
plaintiffs contention in the present suit 
is twofold. First. that he, as a tenant, is 
entitled to be served with a notice under 
the said sections. That contention is to 
be found in paragraph 2 of the  plaint. 
Secondly. it is submitted in paragraph 3 
of the plaint that tenancy right being an 
interest in property both under the 
Transfer of Property Act as well as 
under the Bombay Rent Act within the 
meaning of Article 19 (1) (f) of the Con- 
stitution, the plaintiff cannot be deprived 
of the same witaout due process of law 
and the relevant provisions of the Bom- 
bay Municipal Corporation Act are ultra 
vires the Constitution in so far as there 
is no provision for giving notice to the 
tenants. . 


2. As far as the first contention 
is concerned, there is no substance in the 
same for the terms of Section 351 are 
clear and unambiguous and provide for 
notice under thet section onlv having to 
be given to the person who is carrying 
on the unauthorised construction work 
in auestion, or who is the owner of the 
building or the work in question. Sec- 
tion 352-A is only a provision of an emer- 
gency nature ccnsequential on Sec. 351 
and has no independent applieation. A 
notice under Section 351 read with Sec- 
tion 352-A is. therefore, not required to 
be given to a tenant unless, in a given 
case, it is the tenant who is carrying out 
the unauthorised construction of work. 
The language of Section 351 mav be com- 
pared with the language of Section 488, 
Proviso (b) which requires that giving 
of a notice to the occupier when, pur- 
suant to the notice under Section 351, 
the actual work of demolition is to be 


taken in hand by the Corporation, but 
that is not the stage with which IT am 
concerned in the present case. This view 


which I have taken on a plain reading 
. of the provisions of Section 351 is sup- 
ported by an unreported decision of 
K. K. Desai, J. dated 10th March 1971 
in A. O. No. 337 of 1969. though in the 
said decision the learned Judse has not, 
in terms, referred to the language of that 
section. As apeinst that decision, the 
learned advocate for the respondents 
sought to rely on two unreported deci- 
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sions of Bal, J.. one dated 25th June 1969 | 
in A. O. No. 252 of 1965. and the other 
dated 4th August 1969 in A. O. No. 377 
of 1968, but I am afraid, those decisions 
do not lay down that a notice is required 
to be given under Section 351 to a tenant 
who is not himself carrying out the un- 
authorised work. I fail to see how those 
decisions can have auy application to the 
question which I am now considering. I 
have, therefore, come to the conclusion 
that the plaintiff does not have even a 
prima facie case on this point to entitle 
him to the interlocutory relief at the 
hands of the Court, 


3. As far as the second contention 
js concerned, it has now been held by the 
Supreme Court in the case of Bombay 
Municipal Corporation y. Pancham, AIR 
1965 SC 1008, para 18, that a tenant has, 
both under the Transfer of Property Act 
as well as under Section 12 of the Bom- 
bay Rents, Hotel and Lodging House 
Rates (Control) Act, 1947, an interest in 
the demised premises which squarely 
falls within the expression ‘property’ oc- 
curring in sub-clause (f) of clause (1) of 
Article 19 of the Constitution. Though 
the said case did not relate to the provi- 
sions. of Section 351 of the Bombay 
Municipal Corporation Act, those obser- 
vations would be equally applicable to 
the question that has been raised in para- 
graph 3 of the plaint in the present case 
viz., whether Section 351 of the Bombay 
Municipal Corporation Act is ultra vires 
Article 19 (1) (f) of the Constitution by, 
reason of the fact that it makes no provi- 
sion for the giving of notice to a tenant 
of the premises in question. Under the 
circumstances, having regard to the de- 
cision of the Supreme Court in the Bom- 
bay Municipal Corporation’s case, and 
having regard to the fact that the plain- 
tiff claims to be a tenant of the suit 
premises, I must hold that the plaintiff 
has certainly a prima facie case in re- 
gard to his challenge to the vires of Sec- 
tion 351 of the Bombay Municival Cor- 
poration Act, That being the position, 
the plaintiff is entitled to the injunction 
sought in prayer (a) of the Motion. I, 
therefore, confirm the order made by 
the Court below and dismiss this appeal 
with costs. 


Appeal disraissed. 
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Shri Vishnu, Appellant v. Gunwan- 
trai Parmanand Malvia and others, Res- 
pondents. 


Second Appeal No. 257 of 1963. D/- 
2-3-1973. 


Index Note:— (A) Berar Land Reve- 
nue Code (1928) Sections 159, 161 — 
Auction sale under the Code — No trans- 
fer takes place till the sale is confirmed 
and the sale certificate is granted to the 
person declared to be a purchaser of the 
and, 


Brief Note:— (A) In a case of a sale 
held under the Code no transfer of the 
property takes place till the sale is con- 
firmed and the sale certificate is granted 
to the person declared to be a purchaser 
of the land. The confirmation of a sale 
is not automatic nor it is a mere forma- 
lity. So far as the provisions of the 
Code are concerned, evem if no applica- 
tion has been made as comtemplated by 
Section 155 or Section 156 of the Berar 
Land Revenue Code, still the Deputy 
Commissioner has: the power to set aside 
a sale notwithstanding that no such ap- 
plication has been made. 


Where an auction purchaser dies be- 
fore the confirmation: of sale. then the 
confirmation of sale and grant of sale 
certificate in favour of auction-purchaser, 
who was dead. would be infructuous and 
there would be no transfer in favour of 
the auction-purchaser. As the confirma- 
tion of sale as well as grant of sale 
certificate. was of no effect, it would con- 
fer no title on the auction-purchaser and 
consequently on legal representatives. 
AIR 1943 Nag 299 and AIR 1969 Bom 93, 
Rel. on. (Para 14) 


Index Note :— (B) Berar Land Reve- 
nue Code (1928), Section 157 (2) — Aue- 
tion sale under the Code — Suit for pos- 
session by legal representatives of the 
auction-purchaser — Section 157 (2) 
which permits filing of suit for setting 
aside a sale on the ground of fraud etc. 
would not be a bar for the defendants in 
resisting the suit on ground wf fraud even 
when they have not chosen to file a suit 
in that behalf. (1961) 63 Bom LR 922, 
Rel. on. (Para 16) 


Cases Referred: Chronological Paras 


AIR 1970 Bom 67 = 71 Bom LR 172, 
Motilal Hirachand v. Sadabai 13 
AIR 1969 Bom 93 = 70 Bom LR 442, 
Shiva Martand v. Arun Nanakchand 13 
AIR 1969 Ker 263 = 1969 Ker LJ 80. 
Bhagvandas v. P. S. Soma Iyer 13 


1Q/1Q/D817/73/MLD 


Vishnu v. G. P. Malvia (Dharmadhikari J.) 


A. T. f. 


AIR 1967 SC 608 = (1967) 2 SCR 77, 
Janak Raj v. Gurdial Singh 13 
(1961) 63 Bom LR 922 = FLR (1961) Bom 
931, Haribax v. Punaii i6 
AIR 1958 Mad 317 = (195712 Mad LJ 388. 
Veda Goundar y. Arunachalam 13 
AIR 1953 Mad 988 = (1953) 2 Mad LJ 
209. Puttayya v. Varanashi Subraya 13 
AIR 1943 Nag 299 = ILR (1944) Nag 90, 
Kisanlal v. Namdeo 14 
AIR 1941 Cal 411 = 45 Cal WN 493, 
Mandi Mia v. Sekander Mea 13 
ATR 1940 Mad 42 = 50 Mad LW 699, 
Soundararajan v. Mahomed Ismail 13 
AIR. 1929 Oudh 235: 6 Oudh WN 226, 
Kamakhya v. Shyam Lal 13 


S. N. Kherdekar. for Appellant; 
J. N. Chandurkar, for Respondents Nos. 
2 to 7. 


JUDGMENT :— This second appeal 
has been filed by the original plaintiffs 
against the judgment of the Assistant 
Judge, Akola, in Civil Appeal No. 171 of . 
1960, decided on 22-11-1962. 


2. The original plaintiffs had filed 
a suit for possession and damages. for use 
and occupation. The suit house was put 
to auction sale in Revenue Case No, 2/79 
of 1950-51 of Akola for recoverv of ar- 
rears of Municipal taxes. In this auction 
Sale the house was purchased by Sitabai, 
the mother of the plaintiff No. 2 and the 
mother-in-law of plaintiff No. 1 Laxmi- 
bai, on I7-11-1950. Sitabai died on 29-1- 
1951 before the sale was confirmed in her 
name in those auction proceedings. It 
was. contended by the plaintiffs that be- 
fore her death Sitabai had orally  be- 
queathed and gifted the said suit  pro- 
perty to plaintiff No. 1 Laxmibai in De- 
cember 1950. In the said Revenue Case 
the name of plaintiff No. 1 Laxmibai was 
brought on record in place of Sitabai and 
a sale certificate was issued by the Reve- 
nue authorities in her name and her name 
is also recorded in the Record of Rights. 
Thus, according to the plaintiffs, Laxmi- 
bai became absolute owner of the suit 
house by virtue of this sale. It was al- 
ternatively contended that even if the gift 
and the oral will are found to be in- 
valid. the plaintiff No. 2 being the son 
of Sitabai became owner of the suit house. 
It is contended by the plaintiffs that the 
defendants Nos. 1 to 7 are wrongfully in 
possession of the suit house, and there- 
fore, they claimed possession of the suit 
house as well as the damages. It was 
further contended that on confirmation 
of the sale. the plaintiff No. 1 eot symbo- 
fica] possession of the suit house on 31-7- 
1953 and the defendants were asked to 
vacate the suit house, but they failed to 
vacate. The plaintiffs obtained permis- 
sion of the Rent Controller and there- 
after issued the notice. but as in spite of 


1974 


this notice the defendants refused to 
vacate the suit house, the present suit, 
Was filed. 


3. The defendants Y (a) to (f) are 
the heirs of deceased defendant No. 1 
Parmanand Malvia. 'The case of the de- 
fendant No. 1 was that he was the tenant 
of defendant No. 2 Sbantamma.  Plain- 
tiff No. 2 Radhakisan had filed Civil Suit 
No, 398 of 1948 cn the file of the Second 
Civil Judge, Class L Akola. decided on 
29-11-1949 and in that suit it was held 
that Parmanand Malviya was a _ lessee 
from the original owner and the plaintiff 
No. 2 Radhakisan could not oust him. 
Defendants Nos. 2 and 3, namely, Shant- 
amma and Lachmayya challenged the 
confirmation of the sale on the grounds 
raised by the defendant No. 1 and in 
addition they added that the suit house 
was owned by the defendant No. Xs hus- 
band. defendant No. 3, Lachmayya and 
one Motiram. The plaintiff No. 2 obtain- 
ed a sale-deed from Motiram on 8-10- 
1943 in respect of half share of the suit 
house and from Lachmayya on 28-9-1944 
in respect of the remaining half share. 
The plaintiff No. 2. however, could not 
Obtain possession because the defendant 
No. 2 and her 2 sons, namely, Kanhaiya 
and Gopal were in possession of the suit 
house. The plairtiff No. 2 therefore, filed 
Civi] Suit No. 390-A of 1948 which was 
decided by the Civil Judge, Class 1, 
Akola, on 29-11-1949. It was held in 
that suit that the defendant No. 2 and 
her sons Gopal and Kanhaiya, are 
owners of the suit property and the sale- 
deed executed by Lachniavva and Moti- 
ram could pass only their interest in 
the suit house. It was further contend- 
ed that the present auction sale in the 
Revenue proceedings was brought about 
by fraud and misrepresentation by the 
plaintiffs. Plaintiff No. 2  Radhakisan 
through his agert pressed for the sale of 
the suit house without revealing the fact 
to the Revenue authorities or the Muni- 
cipal authorities about the interest of 
other owners. Mo notice of demand was 
issued to the real owners, that is the 
defendant No. 3, Kanhaiya and Goral. 
The property was purchased by the 
plaintiff No. 2 under the sale-deed for 
Rs. 8000/-, but it was held bv the Civil 
Court as well es the High Court that 
Radhakisan purchased only 2/5th share 
in the property and the 3/5th remained 
with Shantamma. Kanhaiya and Gopal. 
However, by this method plaintiff No.2 
Radhakisan brought about this sale of 
the suit house in revenue recovery pro- 
ceedings and purchased it in the name of 
Sitabai for a peltry sum of Rs. 4000/-. 
Further the confirmation of the sale 
was itself a nullity, because in the mean- 
time Sitabai, the mother of the plaintiff 
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No, 2 died. The whole transaction was 
brought about by raispresentation and 
fraud ard Radhakisan deliberately kept 
the real owners im ignorance about the 
whole affair The defendant No 2 and 
her two sons. Kanhaiya and Gopal. were 
the owners cf the property and no notice 
of demand was issued to them by the 
Municipai authorities. The sale is, there- 
fore, void. The oral will and the gift 
alleged by the plaintiffs is also void in 
law and no right could be acquired by 
the plaintiff No. 1 on that basis. It was 
further contended that the market value 
of the suit house is Rs. 15,000/-. The 
plaintiff No. Y was not the auction pur- 
chaser nor the so-called rights in favour 
of Sitabai had legally devolved on the 
plaintiff No. 1. Therefore. it was con- 
tended that the suit was false to the 
knowledge of the plaintiffs and the 
defendants are entitled for compensa- 
tory costs. 

_ = The tria] Court after  appre- 
Ciating the evidence on record came to 
the conclusion that no evidence has 
been adduced to the effect that Radha- 
kisan is the sole heir of  Sitabai The 
trial Court, further held that the oral 
will and gift in favour of plaintiff No, T 
Laxmibai are not proved and even if 
they are proved they were void and 
would not convey any title. In this view 
of the matter the suit filed by the plain- 
tiffs was dismissed. 


5. Against this judgment and de- 
cree an appeal was filed bv the plain- 
tiffs, which was heard by the Assistant 
Judge, Akola and was decided by his 
judgment dated 22-11-1962. The learned 
Assistant Judge dismissed the appeal 
filed by the plaintiffs, and therefore, 
this second appeal has been filed. While 
dismissing the appeal the learned Assist- 
ant Judge found that the auction sale 
was not fraudulently brought about by 
the plaintiff No. 2, but on the second 
point the learned Judge held that since 
on the date of the confirmation of the 
sale Sitabai had already died and her 
legal representatives were not brought 
on record, the confirmation of the sale 
after Sitabai’s death will confer no title 
in her favour and the confirmation itself 
was infructuous and the grant of sale 
certificate to the plaintiff No. 1 on 
25-7-1953 can have no effect. 


6. Shri Kherdekar, who appears 
before me in this appeal. contended that 
the learned Assistant Judge committed 
an error of lew in holding that the sale 
was infructuous. Once the sale is held 
and the auction money is deposited after 
the acceptance of bid, the bidder gets a 
title to the property and the confirma- 
tion of a sale and grant of a sale certi- 
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ficate are mere official routine acts 
which are automatic and the partv is not 
expected to do anything in this behalf. 
As a matter of fact, confirmation of sale 
and grant of certificate is a matter of 
Course, There is no provision in law 
either in fhe Code of Civil Procedure or 
Berar Land Revenue Code which en- 
joins upon the auction purchaser to 


make an application for confirmation of: 


sale or for obtaining the sale certificate. 
There is also no provision in the Berar 
Land Revenue Code providing for bring- 
ing of the legal representatives on re- 
cord if the judgment-debtor or the pur- 
chaser dies. A contract is created when 
the bid is accepted, and therefore. ac- 
- cording to Shri Kherdekar, all subse- 
quent proceedings are consequential 
which can automatically ensure in favour 
of the legal representatives. He further 
contended that principles incorporated 
in Section 65 of the Code of Civil Pro- 
cedure will apply to these proceedings 
and even otherwise on the general prin- 
ciples transfer of property takes place on 
the date of sale or the acceptance of his 
and mot on the date of the confirmation 
of the sale, Therefore, the date of sale 
is the material date. The Revenue offi- 
cers have no power to refuse the con- 
firmation nor the purchaser has any 
right to resile after he had deposited 
the whole amount. In this view of the 
matter, he contended that the whole ap- 
proach of the learned Assistant Judge is 
wrong, and therefore, his judgment is 
vitiated. 


7. On the other side it is con- 
tended by Shri Chandurkar that the 
provisions of Section 65 of the Code of 
Civil Procedure have no application to 
the Revenue sale held under the Berar 
Land Revenue Code in pursuance of a 
default of payment of taxes. The title 
passes in the person in a Revenue sale 
held under the Berar Land Revenue 
Code on the date of confirmation of the 
sale and issuing of a sale certificate. The 
confirmation of sale under the Berar 
Land Revenue Code is not automatic, 
but the Revenue Officer has an option 
either to confirm or not to confirm the 
sale. He further contended that no con- 
firmation of a sale can take place in 
favour of a dead person, because the 
property cannot be transferred in favour 
of a dead person as such, The scheme 
of the Code makes it verv clear that a 
transfer of right in the property takes 
place on the date of confirmation of a 
sale. This being the position as on the 
date when the sale was confirmed Sita- 
bai was not alive, the confirmation of 
the sale in the name of a dead person is 
a nullity and does not confer any right 
either upon the dead person and conse- 
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quently on the legal representatives. He 
further brought to my notice that even 
the sale certificate dated 25-7-1953 is in 
the name of Sitabai who was already 
dead. It was further contended by Shri 
Chandurkar that even the finding re- 
corded bv the Courts below to the effect 
that the sale in the Revenue proceedings 
was not brought about by fraud or mis- 
representation is vitiated because the 
Courts below have not taken into con- 
sideration the various circumstances and 
material on record while recording this 
finding. 


8. So as to understand the rival 
contention raised before me, it is neces- 
sary to refer to certain facts. Radha- 
kisan had purchased the rights in the 
suit house of Motiram and  Lachmaya 
under sale-deeds dated  8-10-1943 and 
28-9-1944 respectively. Thereafter he 
filed Civil Suit No. 390-A of 1948 against 
the _present respondents and Ratanku- 
mari. The suit was dismissed on. 29-11- 
1949 and it was held that the sale-deed 
had effect of transferring 2/5th share in 
Radhakisan's favour. Against this. first 
appeal was filed bv Radhakisan, which 
was Appeal No. 33 of 1950 in the High 
Court, and this appeal was decided on 
10-2-1959. In the meantime  Radha- 
kisan got his name mutated in the Muni- 
cipal, record on the basis- of the sale- 
deeds, because the names of Motiram 
and Lachmayya were appearing in the 
record. The taxes for the period 1947- 
48 to 1949-50 to the tune of Rs. 97.25 re- 
mained unpaid and for recovery of these 
taxes the recovery proceeding was start- 
ed. As Radhakisan failed to pay the 
taxes. a sale in this revenue recovery 
proceeding took place on,17-11-1950 and 
the house was purchased By Sitabai, the 
mother of plaintiff No. 2 Radhakisan and 
mother-in-law of plaintiff No. 1 Laxmi- 
bai on that date. From order-sheets of 
ihe revenue proceedings it is quite clear 


that a requisition from the Secretary 
Municipal Council Akola for recovery 
of the house-tax from the defaulter 


Radhakisan Laxminarayan of Akola was 
received on 5-8-1950. The  order-sheet 
dated 9-8-1950 reads as under: 


“The defaulter through agent 
Sakharam present and is unwilling to 
pay the taxes as he has no possession of 
this house. And states that he has no 
objection if the house is put to auction. 
Put.up for report for sanction for sale.” 
Thereafter it seems that attachment and 
sale were sanctioned. The publication 
was issued and the sale was fixed at 
11.30 a. m. to 5.00 p. m. on 17-11-50 and 
the Tahsildar, Akola, was directed to 
get the publication report. Thereafter 
the order-sheet dated 17-11-1950 reads 
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as under: clearly shows that thereafter Laxmibai 
.. "The defaulter absent. Sale held filed an application for issue of a sale 
vide sale list. I/4th amount received. certificate on the ground that  Sitabai 


It be kept in deposit and credited on 
18-11-1950. The A. P. is asked to pay 
the 3/4th within 15 days from the date 
of the sale, Await credit and objections. 
Case for 17.12.50." 

Then the order-sheet dated 17-12-1950 is 
as under: 


“No credit of the dues from the de- 

faulter, no claims or objection for report 
to S. D. O. 
On 20-12-1950 the case was reported to 
the Sub Divisional Officer, Akola and 
oe order-sheet dated 3-1-1951 reads as 
unaer: 


"Returned to the Tahsildar Akola. 
A proclamation of sale fixed for 17-l1- 
50 is not on record. It should be placed 
on record now and resubmitted for fur- 
ther orders.” 


It seems on 10-1-1951 a proclamation of 
sale fixed for 17-11-1950 was placed on 
record and thereafter on 14-2-1951 the 
sale was confirmed by the Sub-Divisional 
Officer and the amount was directed to 
be transferred to Municipal fund. The 
order-sheet dated 5-3-1951 is as under: 


"Shri S, D. Deshpande for the auc- 

tion purchaser is present. He has filed 
an application stating that the auction 
purchaser died on 29-1-1951 and that the 
sale certificate be now issued to her heir 
Laxmibai. Case for report.” 
On 15-3-1951 the Tahsildar observed 
that he had gone through the record and 
the applicant Laxmibai should be asked 
to produce legal heir certificate from the 
Civil Court. Thereafter it seems that 
Some order was passed and then the 
order-sheet dated 26-4-1951 is as 
under :— 


“Order communicated to Shri Desh- 
pande pleader for A. P. Notice the de- 
faulter Shri Radhakisan  Laxminaravan 
to refund him the surplus amount being 
in Rev. deposit. Case for 3-5-1951." 
On 3-5-1951 the defaulter Seth  Radha- 
kisan was present. Refund voucher for 


Rs. 3902/12/- was prepared and he was 
directed to appear on  10-5-1951. The 
order-sheet dated 14-5-1951 reads as 


under: 


"Defaulter Seth Radhakisan present. 
The amount of Rs. 3902/12/- excluding 
the Municipal taxes is due to him. Re- 
fund voucher for Rs. 3902/12/- is prepar- 
ed and delivered to him. Inform the S. 
Municipa] Committee Akola to appear 
and take away the amount of their dues. 
Later: Amount of Rs. 97/4/- has already 
been adjusted to Municipal fund on 


26-3-1951. Case may be filed.” . 
Ex. P-10 which is a copy of the order 
passed by the Tahsildar on 8-5-1953 


had bequeathed the said house to her 
and he further directed that the sale 
Certificate should be issued in the name 
of Laxmibai who is the heir of Sitabai, 
if Laxmibai was prepared to take sym- 
bolic possession of the house, Certain 
recitals in this order are also telling. In 
para 3 of this order the Tahsildar has 
observed as follows: 


"The house was owned bv  Sitabai. 

'The house was sold for arrears of Muni- 
cipal tax. The house was purchased by 
Laxmibai who is the daughter-in-law 
of Sitabai.” 
Ex. P-15 is the sale-certificate dated 
25-7-1953 which is issued in the name of 
Sitabai w/o Laxminarayan. Though the 
order dated 8-5-1953 passed by the 
Tahsildar directed that a sale certificate 
should be issued in the name of Laxmi- 
bai, who is the heir of Sitabai if Laxmi- 
bai is prepared to take symbolic posses- 
sion of the house, it is clear that the 
confirmation of the sale was in favour 
of Sitabaj after her death and the sale 
certificate was also issued in her name, 
though she was not alive. Now. it will 
have to be seen what is the effect of 
this confirmation of the sale and issuing 
of the sale certificate in the name of 
a dead person. 


9. Before deciding the said ques- 
tion I propose to deal with the  argu- 
ment advanced by Shri Chandurkar that 
the findings recorded by the Courts be- 
low that the auciion sale was not frau- 
dulently brought about by the plaintiff 
are vitiated because the Courts below 
have not taken into consideration the 
various circumstances, oral evidence and ' 
true material on record. In my opinion 
there is much substance in this conten- 
tion of Shri Chandurkar. 


10. It is pertinent to note that 
Radhakisan had purchased this property 
vide sale-deeds dated 8-10-1943 and 
28-9-1944 from Motiram and Laxma- 
yya. Thereafter, Civil Suit No. 390-A 
of 1948 was filed against the present 
respondents and Ratankumari. The said 
suit was dismissed on 29-11-1949 and in 
effect it was found that the said twe 
sale-deeds had effect of transferring of 
2/5th share only. First Appeal which 
was filed by Radhakisan was ultimately 
decided on 10-2-1959 and the appeal was 
dismissed. While dealing with this as- 
pect of the matter the High Court has 
observed as follows: 

“Then the second question that has 
been raised by Mr. Chandurkar is that 
in anv event he would be entitled to the 
property as the heir of Sitabai who was 
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the auction purchaser in the auction 
which was held for the recovery of the 
arrears of municipal and other taxes in 
1950. It is true that the auction came to 
be held after the institution of the ori- 
ginal suit in October 1948, but I have no 
difficulty in holding that, assuming that 
the plaintiff can sustain his claim on the 
basis that he is the heir of his mother 
Sitabai, that would only give him a 
cause of action totally different from the 
cause of action upon which hehas ground- 
ed his original suit of October 1948. It 
is true that an issue was sent by this 
Court and a finding has been recorded 
against the plaintiff. But Mr. Chandur- 
kar attempted to show that that finding 
was wrong. and that he was not in a 
position to satisfy me that the auction 
sale did convey anv right, title or in- 
terest in regard to the suit property to 
the plaintiff's mother Sitabai. 
not think that this question can be gone 
into in the present suit which has been 
instituted on the basis of the two  sale- 
deeds taken by the plaintiff from Moti- 
ram and Laxmayva respectively in 1943 
and 1944. If plaintiff has any cause of 
action independent from the cause of ac- 
tion upon which the present suit has 
been filed, then all what can be said in 
his favour is that he might if so advised 
file a separate suit against the persons 
concerned basing his suit upon the cause 
of action which has accrued to him only 
upon the death of his mother Sitabai 
which took place in the year 1951. Under 
these circumstances, I do not think that 
I ean consider the second point that has 
been raised bv Mr. Chandurkar relating 
to plaintiffs right to claim the property 
on the basis that he is the heir of his 
mother Sitabai.” 


It is also clear from the record that 
Radhakisan got his name mutated in the 
Municipal record on the basis of these 
Sale-deeds in place of the original ven- 
dors, namely, Motiram and Lachamavya. 
From this it is clear that the bill of 
taxes or the notice of demand which 
was required to be issued by the Muni- 
cipal Committee was obviously issued in 
the name of Radhakisan. This is also 
clear from the record that at no time 
Radhakisan had informed the defendants 
about the arrears of these taxes. There 
is nothing on record to show that at any 
time the bill of demand was issued in 
their favour. From the order-sheets 
Ex. D-1 it is quite clear that on  9-8-50 
Radhakisan appeared through his agent 
Sakharam before the Tahsildar and ex- 
pressed his unwillingness to pav the 
taxes as he was not in possession of the 
house and further stated that he has no 
objection if the house was to be auction- 
ed. There is nothing on record to snow 
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that at any time the notices were issued 
to the defendants who were in occupa- 
tion of the property, Tt is further per- 
tinent to note that in an auction sale 
the house was purchased in the name of 
Sitabai the mother of Radhakisan. 
Thereafter it is contended before the 
Revenue authorities that the house in 
question was orally sifted by deceased 
Sitabai to Laxmibai wife of Radhakisan. 
It is also clear from the record that 
Sakharam who was the agent of Radha- 
kisan subsequently represented the auc- 
tion purchaser. The order-sheet dated 
4-4-1952, clearly bears this fact. It is 
also clear from the record that at no 
time Radhakisan or Laxmibai informed 
the Revenue authorities about the death 
of Sitabai before the confirmation of the 
sale in her favour. It is further clear 
from the record that even the sale cer- 
tificate was issued in the name of Sita- 
bai. Therefore, from the record it is 
quite clear that a systematie effort has 
been made by Radhakisan to get the 
property in his name. Though he fail- 
ed in the Civil suit, by adopting this 
method and getting the property  auc- 
tioned in a revenue recovery proceed- 
ings he indirectly got what he could not 
get in a‘ civil suit, ‘There is considera- 
ble force in the contention raised by 
Shri Chandurkar that it was Radhakisan 
who got the property purchased in the 
name of his mother Sitabai, and there- 
after has put up a story of oral vift in 
the name of his wife, This inference 
js further strengthened from the fact 
that ultimately the balance amount was 
also refunded to Radhakisan after de- 
ducting an amount of Rs. 97.25. The 
order-sheet dated 14-5-1951 makes this 
clear. It is also clear from the record 
that till the sale was confirmed Radha- 
kisan or his wife never informed the 
Revenue authorities about the death of 
Sitabai, though she died on  29-1-1951. 
The reason for this is obvious. Section 
159 of the Berar Land Revenue Code 
which deals with the confirmation or 
setting aside of the sale empowers the 
Deputy Commissioner to set aside the 
Sale if he has reason to think that the 
sale ought to be set aside. It seems that 
Radhakisan apprehended that if the in- 
formation about the death of Sitabai is 
given to the Revenue authorities, the 
Revenue authorities might not confirm 
the sale at all and if the sale is not 
confirmed, then his efforts to get the 
property sold in auction in the revenue 
proceedings might get frustrated. There- 
fore, in my opinion, there was a delibe- 
rate suppression on his part in withhold- 
ing this information from the Revenue 
authorities and even the confirmation 
oz sale has been brought about by Rad- 
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hakisan by withholding and suppressing 
this material fact from the Revenue au- 
thorities. Thus it is quite clear that 
Radhakisan who could only become a- 
joint owner with the defendants had 
made an intentional default in payment 
of taxes and has purchased the property 
in the name of his mother. This was 
nothing but a fraudulent contrivance 
thought out by him for acauiring the 
property in spite of the decision of the 
Civil Court. In mv opinion, those 
Revenue recovery proceedings as well 
as the auction sale brought about in the 
same proceedings for the recovery of the 
arrears of tdxes were with a view to 
defraud other co-owners and to get in- 
directly the same right and advantage 
which Radhakisan could not get by 
virtue of the two sale-deeds in his favour 
by Motiram and Lechmayya in view of 
the decision of the Civil Court which 
was subsequently confirmed by tne High 
Court in First Appeal. 


il. However, it is contended by 
Shri Kherdekar thai it cannot be said 
that any fraud was committed by 
Radhakisan in getting the sale effected 
if he was legally entitled to do so. There 
is alwavs a presumption that an official 
procedure must haxe been followed by 
the authorities concerned and the auc- 
tion sale was held after the public notice 
or a proclamation was issued. More- 
over the defendants were also residing 
in the same house and it was their duty 
to pay the taxes or to find out their 
liability. The contrivance to get the 
property sold will not amount to fraud, 
because the method followed was legal. 


12. In my opinion, the matter is 
not so simple. The whole conduct and 
acts or omissions on the part of Radha- 
kisan will have to be looked into for 
finding out the cumulative effect of his 
conduct as well as the acts and  omis- 
sions on his part. If the whole matter 
is considered in its proper perspective, 
in my opinion, it will have to be held 
that Radhakisan got the Revenue re- 
covery proceedings started behind the 
back of the defendants and got the pro- 
pertv sold in the auction sale by  sup- 
pressing the material facts from the au- 
thorities concerned. It is not disputed 
that his name alone was recorded in the 
Municipal records, Naturally,  there- 
fore, individual notices must have been 
issued in his name only. In these spe- 
cial circumstances of this case it cannot 
be said that the public notice contem- 
plated by the provisions of the Berar 
Land Revenue Code was enough for 
giving a proper notice to other  occu- 
pants even if it is assumed that it must 
have been issued in the ordinarv course 


Li 
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Of officia] duty. From the order-sheets 
of the Revenue records it is aliso clear 
that the procedure followed in this be- 
half was not fair and the Revenue au- 
thorities were led away bv the represen- 
tations made from time to time on be- 
half of Radhakisan and his wife Laxmi- 
bai. The Courts below have ignored the 
vital evidence on record. The material 
circumstances apparent from the order- 
Sheets of the revenue proceedings were 
also not considered by the Courts be- 
low which clearly established the modus 
operandi followed by  Radhakisan in 
getting the title transferred in. his favour 
Only by paying Rs. 97.25 which was the 
amount of tax due, because it is quite 
clear from the record that ultimately the 
balance of the amount deposited by 
Smt. Sitabai, after deducting Rs. 97.25, 
was returned to  Radhakisan, the de- 
faulter. Therefore. disagreeing with the 
Courts below I hold that the whole 
transaction is vitiated because it was 
brought about by misrepresentation and 
fraud, 


13. Once it is held that the auc- 
tion sale itself was vitiated as it was 
brought about by misrepresentation and 
fraud, as a matter of fact it is not neces- 
sary to decide other question raised in 
this appeal by Shri Kherdekar, namely, 
what will be the effect of confirmation 
of sale or issuing of a sale certificate in 
the name of a dead person. However, 
since the matter has been argued in 
detail before me I think it will be in 
the fitness of things to decide the point 
having regard to the finding recorded 
hereinbefore. Shri Kherdekar relied 
upon the various decisions of the diffe- 
rent High Courts in support of the pro- 
position, namely. that the transfer of 
property in an auction sale takes effect 
on the date of the auction sale itself and 
not on the date of confirmation of sale 
or issuing of the sale certificate. For 
this proposition he has relied upon the 
following decisions: 


(1) Janak Raj v. Gurdial Singh (AIR 
1967 SC 608). 


(2) Bhagavadas v. P. S. Soma _ Iver 
(AIR 1969 Ker 263), 


(3) Soundararajan Y. Mahomed 
Ismail (ATR 1940 Mad 42). 
(4) Mandi Mia v. Sekander Mea 


(AIR 1941 Cal 411). 


(5) Veda Goundar 
(AIR 1958 Mad 31%), 

(6) Puttayya v. Varanashi 
(AIR 1953 Mad $88). 

(7) Kamakhya v. Shyam Lal (AIR 
1929 Oudh 235), and, 

(8) Motilal  Hirachand v. Sadabai 
(AIR 1970 Bom 67) 


v. Arunachalam 


Subraya, 
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In mv opinion the propositions of law 
laid down in these various decisions are 
not applicable to the facts and circums- 
tances of the case. No doubt it is held 
in some of these decisions thet an ap- 
plication for confirmation of a sale is 
not necessary and it is also held that 
though the purchaser’s title becomes per- 
fected only on the issue of a sale certi- 
ficate by virtue of Section 65 of the 
Code of Civil Procedure, the property is 
to be deemed to have been vested in the 
purchaser from the time when the pro- 
perty is sold and not from the time when 
the sale becomes absolute. However. in 
my opinion, the said decisions have no 


application to the sales held under the, 


Berar Land Revenue Code. Normally an 
auction purchaser does not acauire title 
to the property before he pavs purchase 
money and obtains a document of trans- 
fer ip his favour or sale is confirmed. 


14. This aspect of the matter has 
been considered by the Nagpur High 
Court in Kisanlal v. Namdeo (ILR 1944 
Nag 90) = (AIR 1943 Nag 299) After 
quoting Section 65 of the Code of Civil 
Procedure it is observed bv the Nagpur 
High Court as under: 


“The word ‘deemed’ places beyond 
doubt that but for this provision the 
property would not vest until the date 
of confirmation and that therefore it was 
necessary for the legislature to step in 
and by a fiction relate the title back to 
the date of the sale, The sale before 
me. however. was not held under the 
Civil Procedure Code but under the pro- 
visions of the Berar Land Revenue Code 
and there is nothing corresponding to 
Section 65 of the Civil Procedure Code. 
The consequence, in mv opinion, is that 
the title does not relate back in the case 
of such a sale and that consequently it 
does not accrue until the date of con- 
firmation." 


The Bombay High Court had 4lso an 
occasion to deal with this aspect of the 
matter in a case reported in Shiva 
Martand Tapkire v. Arun Nankchand 
(AIR 1969 Bom 93) In Pera 3 of this 
decision this Court has observed: 


"It is clear from the provisions of 
the Bombay Land Revenue Code that, 
after the auction sale of an immovable 
property under Section 165. an applica- 
tion to set aside the sale can be filed 
under Section 178. If no application for 
setting aside the sale is made under Sec- 
tion 178. or if such an application is 
made and rejected, the Collector may 
confirm the sale under Section 179. After 
the sale is confirmed, the Collector puts 
the person declared to be the purchaser 
into possession of the land and grants 
him a sale certificate under Section 181. 
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No transfer of the property takes place 
till the sale is confirmed and a sale cer- 
tificate is granted to the person declared 


-to be the purchaser of the land.” 


Further it is observed in para 8 of the 
judgment as under: f 


“If an auction sale were a complet- 
ed transfer óf property, as urged by Mr. 
Nargolkar. there might have been some 
Substance in this contention that the 
sale is not vitiated on account of the 
minority of the auction purchaser. As 
pointed out above the acceptance of a 
bid at an auction sale does not result in 
an immediate transfer of title to the 
bidder but creates certain rights and ob- 
ligations................ Certain rights and 
obligations have been attached by the. 
Bombay Land Revenue Code to the 
contract which emerges when a bid 
is accepted at an auction sale. The in- 
competence of a minor to enter into that 
contract is not cured by the fact that 
certain rights and oblieations have been 
attached thereto by statute.” . 


Thus from this decision also it is quite 
clear that in a case of a sale held under 
the Revenue Code no transfer of the pro- 
perty takes place till the sale is con- 
firmed and the sale certificate is grant- 
ed to the person declared to be a pur- 
chaser of the land. The provisions of 
the Berar Land Revenue Code are pari 
materia with the provisions of the Bom- 
bay Land Revenue Code, Section 149 
of the Berar Land Revenue Code pro- 
vides for proclamation of sale of im- 
movable property. Sub-section (2) of 
Section 149 then provides that such sale 
shall confer a title in the purchaser free 
of all encumbrances. Section 150 then 
provides as to how. when and by whom 
a sale is to be held. Thereafter Sec- 
tion 153 provides for a deposit of an 
amount by the purchaser. Section 155 
then makes a provision for filing of an 
application to set aside the sale on de- 
posit of the arrears. Section 156 pro- 
vides for making an application. to set 
aside a sale for irregularity etc. Sec- 
tion 157 then makes a provision for in- 
stitution of a suit to set aside the sale 
on the ground of fraud etc. Then comes 
Section 159 which deals with the con- 
firmation or setting aside of the sale. 
Section 159 is to the following effect: 


“159. On the expiration of thirty 
davs from the date of the sales, if no 
application under Section 155 or Section 
156 has been made or if such application 
has been made and rejected, the Deputy 
Commissioner shall make an order con- 
firming the sale: 

Provided that. if the Deputy Com- 


missioner has reason to think that the 
Sale ought to be set aside— 
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. (G) notwithstanding that no such ap- 

plication has been made, or 

(ii) on grounds other than those al- 
leged in any appplication which has been 
made and rejected, or 

(iii) notwithstanding that a period 
of thirty days from the date of sale has 
expired, 
. he may. after recording his reasons 
in writing set aside the sale at any time 
before making an order confirming the 
sale,” 
Then Section 161 provides as under: 

“161. If the sale of any immovable 
property has been confirmed, the Deputy 
Commissioner shall put the purchaser in 
possession of such property. and shall 
grant him a certificate, specifying the 
date on which the sale is confirmed. the 
property sold and the name of the pur- 
chaser.” 


It is thus quite clear that the confirma- 
tion of a sale is not automatic nor it is 
a mere formality. So far as the provi- 
sions of the Berar Land Revenue Code 
are concerned, even if no application has 
been made as contemplated by Section 
155 or Section 156 of the Berar Land 
Revenue Code, still the Deputy Com- 


missioner has the power to set aside a 
sale notwithstanding that no such ap- 
plication, has been made. It cannot be 


said in the instant case that if the fact 
about the death of Sitabai was brought 
to the notice of the Revenue authorities 
they would have confirmed the sale in 
favour of a dead person without taking 
into consideration various aspects of the 
matter. because it is pertinent to note in 
this case that Smt. Laxmibai was claim- 
ing as a sole heir of deceased Sitabai on 
the basis of alleged oral gift, Apart 
from this claim of Laxmibai wife of de- 


faulter Radhakisan, the defaulter him-. 
self was claiming the house as a next 
heir of deceased Sitabai, his mother. 


Thus in effect directly or indirectly the 
property was being claimed by the de- 
faulter himself. The death of Sitabai 
mother of the defaulter, therefore, as- 
sumed great importance in this case. 
Moreover once it is held that no transfer 
of property takes place till the sale is 
confirmed and a sale certificate is grant- 
ed to the person declared to be the pur- 
chaser of the land. then in mv opinion, 
having regard to the peculiar facts and 
circumstances of the case the Courts be- 
low were right in holding that the con- 
firmation of sale was infructuous and 
the property was not transferred in 
favour of Sitabai as the confirmation of 
the sale as well as grant of sale certi- 
ficate was of no effect. 


15. It was further contended by 
Shri Kherdekar that in view of the pro- 
visions of Section 157 (2) of the Berar 
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Land Revenue Code which permit filing 
Of a suit for setting aside a sale on the 
ground of fraud etc. it is not open for 
the defendants to raise a plea of fraud 
in defence when they have not chosen 
to file a civil suit in this behalf. 


16. It is not possible for me to 
accept this contention of Shri Kherde- 
kar. This Court had an occasion to deal 
with this aspect of the matter in Haribax| 
v. Punaji, ((1961) 63 Bom LR 922) After 
examining the scheme of the Berar Land 
Revenue Code in this behalf this Court 
has observed: 

"In fact the right given to a person 
to set aside a sale on the ground that 
there was no arrear for which the pro- 
perty could be sold itself shows that a 
sale cannot be held by a revenue officer 
if there are no arrears in respect of 
holding or no arrears for which the pro- 
perty could be put to sale. Whether this 


finding can be given in a suit filed at 
the instance of a person who claims to 
be the owner of the property. or this 


finding is required to be given at the 
instance of the same person when  pos- 
session is asked of him, is not a matter 
of importance when one is considering 
the right that is created under Sec. 157 
(2). I do not also see how an act which 
is vitiated by fraud cannot be so chal- 
lenged by way of defence in a suit for 
possession, Fraud will vitiate all ac- 
tions, whether fraud is committed by a 
party or revenue officer who conducts 
the sale with special powers. I, there- 
fore, cannot accept that provisions of 
Section 157 (2) of the Berar Land Reve- 
nue Code have the effect of depriving a 
party-defendant in resisting the suit for 
possession filed by an auction purchaser 
at the revenue sale in showing that in 
fact no arrears were due and the hold- 
ing could not have been put to sale.” 
In thig view of the matter there is no 
substance in the contention raised by| 
Shri Kherdekar in this behalf. 
17. In the result, therefore, the 


appeal fails and is dismissed with costs. 
Appeal dismissed. 
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any such office for two consecutive terms" 
— Interpretation. 

Brief Note; — (A) Where the peti- 
tioner was the President of the Zilla Pari- 
shad for the whole of the term 14-8-1962 
to 12-8-1967 and a part of the second term 
from 21-6-1968 to 12-8-1972, he cannot be 
said to have held office of President for 2 
consecutive terms and thus become ineli- 
gible for election as President as contem- 
plated by the first proviso to Section 42 of 
the Act. The second term of office of the 
respondent as President from 21-6-1968 to 
12-8-1972 cannot be said to bea term 
which was consecutive with his first term 
from 14-8-1962 to 12-8-1967. (Para 11) 

The words “for two consecutive 
terms" clearly indicate the length of the 
period, the holding of the office of Presi- 
dent during which acts as a bar for a 
councillor to hold office as President for a 
further period. en the Legislature 
used the words "two consecutive terms", 
the terms must þe successive, the second 
one following tbe first without a hiatus. 

(Para 6) 

The Legislature merely contemplated 
that a Councillor should not hold the of- 
fice of President for more than two con- 
secutive terms. The proviso contains no 
indication about the length of the period 
for which the office was so held. 1913 AC 
113, Referred. (Para 7) 

The proviso will come into operation 
only in a case where a Councillor holds 
Office as President of the Zilla Parishad 
for two successive terms or periods irres- 
pective of the duration of such periods of 
office and irrespective of the fact whether 
such periods of office fall within the same 
term as a Councillor or within two suc- 
cessive terms as a Councillor. 

(Para 7) 


The argument that unless a Council- 
lor is President for two consecutive terms 
of five years each. the bar in the proviso 
to Sec. 42 will not operate has also to be 
rejected, (Para 11) 


Index Note: — (B) Interpretation of 
Statutes — Deeming provision — Cannot 
. be introduced by construction. 

Brief Note: — (B) A'deeming fiction 
cannot be introduced by construction and 
it is the exclusive privilege of the Legis- 
lature to apply a deeming fiction in a 


given. case. (Para 11) 
Cases Referred: Chronological Paras 
1918 AC 107 = 32 LJKB 232, Vacher and 


Sons Ltd, v. London Society of Com- 
positors 
71 SW 799, City of El. Paso v. Ft. Dear- 
' born Nat Bank (Tex) 9 
A. S. Bobde, G. G. Modak, B, N. 
Mohta (in Spl. Civil Appln. No, 1050 of 
1972).and P. S. Palshikar (In Spl. Civil 
Appln, No, 1051 of 1972), for Petitioners; 
V. R. Manohar, JP: Pond S. B, Ner- 
kar (for Nos, 1 & 2) and M. B . Mor. Asst. 
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Govt. Pleader (for No. 3) (In Spl Civil 
Appin. No, 1050 of 1972) and V. R. Mano- 
har and J. P. Pendse (In (Spl. Civil Appin. 
No. 1051 of 1972), for Respondents. 


CHANDURKAR, J.:— ‘These two 
petitions have been filed by the two peti- 
tioners praying for a writ in the nature 
of quo warranto against the respondent 
No. 1 who is holding the office of presi- 
dent of the Zilla Parishad, Nagpur, having ` 
been elected to that office on 12-8-1972. 
Petitioner Shankarrao in Special Civil 
Application No, 1050 of 1972 had contested 
the election as a Councillor of tbe Zilla 
Parishad, Nagpur. from Kelod constitu- 
ency in Saoner tahsil but was defeated. 
Petitioner Shrawn Domaji in Special Civil 
Application No. 1051 of 1972 admittedly 
is a voter from the Bamni Constituency, 
and both these petitioners claim that they 
are vitally interested in the affairs of the 
Zilla Parishad and are entitled to show 
that the respondent is illegally holding 
the office of President of the Zilla Pari- 
shad, Nagpur. So far as respondent No. 
1, Chhatrapal Anandrao Kedar is concern- 
ed, it,is‘not in dispute that he was elected ` 
as the President of the Zilla Parishad at 
the first statutory meeting of tbe Zilla 
Parishad held on 14-8-1962. He was, how- 
ever, unsuccessful at the next election as 
a Councillor held on 27-5-1967 for the 
second term 1067-72, The first statutory 
meeting of the second term was held on 
12-8-1967, and one Baliram Damusao 
Dakhane was elected as the President of 
the Zilla Parishad for that term. How- 
ever. a bye-election came to be held from 
Vihirgaon constituency in Nagpur Tahsil 
as a result of the resignation of a Council- 
lor by name Nilkanth Nandurkar. At 
this bye-election the respondent No. 1 
was elected as a Councillor and his elec- 
tion was duly notified in the Official 
Gazette on 16-3-1968, After the election 
of the réspondent No. 1 as a Councillor, 
Dakhane, who was then the President of 
the Zilla Parishad resigned his office, 
and at a meeting held on 21-6-1968 to 
elect a President of the Zilla Parishad in 
the vacancy caused as a result of the re- 
signation of Dakhane, the respondent No. 
1 was again elected ' as the President 
having defeated petitioner Shankarrao, 
and the respondent No. 1 thus became 
the President for the rest of the period. 
Fresh elections were again held for the 
third term and the respondent No. 1 was 
again elected as a Councillor on 27-5- 
1972. He was also re-elected as the Pre- 
sident of the Zilla Parishad on 12-8-1972. 
These facts are not in dispute. 


2. The contention of both the 
petitioners in these petitions is that in 
view of the proviso to Section 42 of the 
Maharashtra Zilla Parishads and Pancha- 
yat Samitis Act, 1961 (hereinafter refer- 
red to as the Act), the respondent No, 1 


» 
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was not eligible for being elected as Pre- 
sident because he had held the office for 
two consecutive terms. The question 
which, therefore, falls for consideration 
is whether the petitioner who was the 
President of the Zilla Parishad for the 
whole of the term 14-8-1962 to 12-8-1967 
and a part of the second term from 21-6- 
1968 to 12-8-1972 can be said to have be- 
come ineligible for election as President 
as contemplated by the proviso to Sec- 
tion 42 of the Act. 


Section 49 reads as follows: 

"Every Zilla Parished shall be pre- 
sided over by a President who shall 
be elected by the Parishad from amongst 
its elected Councillors. The Zilla Pari- 
shad shall also elect one of its elected 
Councillors to be the Vice-President. 


Provided that, no Councillor shall 
be eligible for being elected as President 
or Vice-President if he has held any such 
office for two consecutive terms: 

Provided further that if a Chairman 
or Deputy .Chairman of a Panchayat 
Samiti is elected as President or  Vice- 
President, the office of the Chairman, or 
as the case may be, of the Deputy Chair- 
man shall, on the date on which he is so 
elected, become vacant.” 

We are not concerned with the second 
proviso. Diverse constructions are plac- 
ed on the first proviso to Section 42 
which alone is material for the purposes 
of the present petition. There are four 
constructions which are canvassed before 
us, On behalf of petitioner Shankarrao, 
Mr. Bobde learned counsel appearing on 
his behalf, contends that the "terms" re- 
ferred 'to in the proviso are the terms as 
a Councilor, and the contention is that 
even if a person holds office for or du- 
ring any part of two consecutive terms 
of five years as contemplated by Sec- 
tion 10 (2) of tke Act, the proviso will 
come into operation, and in the instant 
case notwithstanding that the respondent 
No. 1 was elected as the President of the 
Zilla Parishad for a part of the second 
term of Councillors of five years he hav- 
ing held office in two consecutive terms 
of five years as contemplated by Sec- 
tion 10 (2), he must be held to be ineli- 
gible in view of the proviso to Sec, 42. 
The same argument is put in a slightly 
different manner. On behalf of peti- 
tioner Shrawan by Mr. Palshikar appear- 
ing on his behalf. He argues that if a 
person holds the office of President du- 
ring the term of five vears of Councillor- 
ship, it is tantamount to holding the 
office of President for that whole term 
of Councillorship and since the respon- 
dent No. 1 held the office of President for 
a part of the second term, ie. for the 
period of 12-8-1868 to 12-8-1972, he must 
be deemed to have held the office of 
President for that entire term, which be- 
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ing the one which succeeds the first term 
14-8-1962 to 12-8-1967, the condition pre- 
cedent for disqualifying the respondenf 
No. 1 for being eligible for election for 
the third time is satisfied. A third con- 
struction is put on the proviso on behalf 
of the State by Mr. Mor, learned Assis- 
tant Government Pleader, According to 
Mr. Mor, the proviso to Section 42 will 
operate only in a case where a Council- 
lor holds office as President for two full 
terms of five years each as contemplated 
by Section 43 read with Section 10 (2) 
and Section 11 (1) of the Act. It is con- 
tended on behalf of the State that if a 
person holds office as President for a 
period which was short of the whole 
period of ‘the terms of Councillors as de~’ 
fined in Section 10 (2) read with Section 
11 (1) notwithstanding that these two 
periods may be consecutive, the proviso 
will not come into operation. The argu- 
ment on behalf of the State no doubt 
supports the respondent No, 1, but on an 
entirely different construction than the 
one which is canvassed on behalf of the 
respondent No. 1. On behalf of the res- 
pondent No. 1 what is contended is that 
the respondent No. 1 no doubt held office 
for two terms, the first one being from 
14-8-1962 to 12-8-1967, and the second 
one being from 21-6-1968 to 12-8-1972, but 
on a literal construction of the word 
“consecutive” these two terms cannot be 
said to be consecutive because the second 
did not succeed the first inasmuch as du- 
ring the intervening period from 12-84 
1967 to 21-6-1968 Dakhane was elected as 
the President and, therefore, there was a 
hiatus between the two terms during 
which the respondent No. 1 held office as 
President. We are, therefore, called upon 
to construe the meaning of the expres« 
sion "held any such office for two conse« 
cutive terms" occurring in the first pros 
viso to Section 42, 


4. In view of the arguments ada 
vanced before us it is necessary to refer 
to certain other provisions of the Act, 
The word "term" is not defined  any- 
where in the Act and must, therefore, be 
construed with reference to the context 
in which it has been used in the differenti 
provisions dealing with the offices of the 
Councillors and also of the President 
and the Vice-President in the several 
provisions of the Act, Section 10 of the 
Act provides for the election and term 
of office of the Councillors. Under sub« 
section (1) of that section it is provided 
that the Councillors shall be elected in 
the manner provided by or under the 
Act. Sub-section (2) of Section 10 reads; 


“The term of office of Councillors 
shall except as otherwise provided in 
this Act, be five years: 


Provided that. persons who ara 
Councillors by virtue of ‘their being 
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Chairman of Panchayat Samiti or of a 
co-operative society, shall hold office, 
so long only as they continue to hold the 
office of such Chairman: 

Provided further that, if the State 
Government is of opinion that for some 
reason (including the granting of an in- 
junction or stay by a Court) it is not 
practicable to complete all stages of the 
general election of Councillors to any 
Zilla Parishad before the date of expiry 
of their term of office, the State Govern- 
ment may, by notification in the Official 
Gazette, extend the term of Councillors 
beyond that date but in no case beyond 
six months from the date aforesaid.” 
Section 11 provides for the commence- 
“ment of the term of Councillors and it is 
provided that the term of office of Coun- 
cillors elected at a general election shall 
be deemed to commence on the date of 
the first meeting of the Zilla Parishad. 
Under sub-section (3) of Section 11 it is 
provided that the term of office of the 
outgoing Councillors shall be deemed to 
extend 'to and expire with, the day be- 
fore such first meeting. * Sub-section (3) 
is thus an illustration of the exception 
which is contemplated in sub-section (2) 
of Section 10. Though sub-section (2) of 
Section 10 provides that the term of 
office of Councillors shall be five years, 
this provision is subject to the provision 
to the contrary in ‘the Act, and one such 
provision is sub-section (3) of Section 11 
where the term is fictionally made to ex- 
tend to and expire with 'the day before 
the first meeting contemplated by Sec- 
tion 11. Other exceptions contemplated 
by sub-section (2) of Section 10 are to 
be found in Sections 38, 39 and 40. These 
sections provide: 


"38. Any Councillor who is elected 
or co-opted may resign his office by 
writing under his hand addressed to the 
President, and the President mav resign 
his office of Councillor by giving similar 
notice to the Commissioner; and the office 
of the Councillor shall thereupon become 
vacant. The notice shall be delivered in 
the manner prescribed, 


39. The State Government may, if 
it thinks fit. on the recommendation of 
the Zilla Parishad supported by not less 
than two-thirds of the number of Coun- 
cillors present and voting, remove any 
Councillor if he has been guilty of mis- 
conduct in the discharge of his duties, or 
of any disgraceful conduct or has be- 
come incapable of performing his duties 
as a Councillor: 

Provided that, no such Councillor 
shall be removed from office unless he 
bas been given reasonable opportunity to 
furnish his explanation. 

40. (1) Subject to the provisions of 
sub-sec. (2) of Section 62, if any Council- 
lor during the term of his office— 


S. R. Phate v. C. A. Kedar (Chandurkar J.) 


: his decision thereon shall be final, 


A.L R. 


(a) becomes disqualified under sub- 
section (1) of Section 16, or 

(b) is, for a period of six consecutive 
months (excluding in the case of the 
presiding authority the period of leave 
duly sanctioned) without the permission 
of the Zilla Parishad, absent from meet- 
ings thereof or is absent from such meet- 
ings for a period of twelve consecutive , 
months, the office of such Councillor 
shall, notwithstanding anything contained 
in clause (c) of sub-section (1) of Sec. 9 
become vacant: 


Provided that. nothing in this sub- 
section shall apply to a Councillor who is 
an Associate Councillor falling under 
clause (d) of sub-section (1) of Section 9. 

(2) If any question whether a vacan- 
cy has occurred under this section is 
raised either by the Commissioner suo 
motu or on an application made to him 
by any person in that behalf, the Com- 
missioner shall decide the question as far 
as possible within ninety days from the 
date of receipt of such application; and 
Until 
the Commissioner decides that the vacan- 
cy has occurred, the Councillor shall not 
be disabled from continuing to be a 
Councillor: 

Provided that, no decision shall be 

given against any Councillor without giv- 
ing him a reasonable opportunity of be- 
ing heard." 
It is also necessary to refer to Section 41 
which provides for the manner in which 
casual vacancies are to be filled up. The 
casual vacancies which are contemplated 
by Section 41 are the vacancies which are 
contemplated bv Sections 38. 39 and 40 in 
addition to vacancies caused as a result 
of death of a Councillor. Section 41 pro- 
vides: 

"In the event of a vacancy occurring 
on account of death, resignation, disqua- 
lification or removal of a Councillor or 
through a Councillor becoming incapable 
of acting previous to the expiry of his 
term of office or otherwise, the Deputy 
Chief Executive Officer shall forthwith 
communicate the occurrence to the Col- 
lector and the vacancy shall be filled as 
soon as conveniently may be, by the elec- 
tion, or as the case may be, co-option of 
a person, thereto, who shall hold office 
so long only as the Councillor in whose 
place he is elected or co-opted would 
have held it, if the vacancy had not oc- 
curred: 

Provided that, nothwithstanding any- 
thing contained in Section 9, if the va- 
cancy occurs within six months preceding 
the date on which the term of office of 
the Councillor expires, the vacancy shall 
not be filled.” 

We have already reproduced above 
Section 42. Section 43 provides that save 
as otherwise provided in the Act, the 
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President and Vice-President shall hold 
office for the term of office of the Coun- 
cillors. Now, just as Sections 38, 39 and 
40 contemplate that a Councillor may 
cease to be a Councillor even before ne 
runs through the entire period of five 
years if he is elected at the general elec- 
tion, or the remaining period of five 
years if he is elected ay a bye-election, 
there are similar provisions in the Act 
which also provide that in certain contin- 
gencies the President and the Vice-Presi- 
dent may not be able to hold office for 
the entire term of office of Councillors as 
contemplated by Section 10 (2) read with 
Section 11 (1) A vacancy in the office 
of President of the Zilla Parishad can 
occur in case a motion of no-confidence 
against him is carried in the manner pro- 
vided for in Section 49 of the Act. It is 
not necessary to refer to the earlier sub- 
sections of Section 49, but sub-section (7) 
of Section 49 provides that if the motion 
is carried ‘by a majority of the total 
number of Councillors (other than Asso- 
ciate Councillors) the President, or as the 
case may be, the Vice-President shall 
cease to hold office forthwith; and the 
office held by such President or Vice-Pre- 
sident shall be deemed to be vacant. Sec- 
tion 50 provides for the removal of Pre- 
Sident or Vice-President for misconduct in 
the discharge of his duties or neglect of, 
or incapacity to perform his duty or for 
being persistently remiss in the discharge 
thereof, or if he is guilty of any dis- 
graceful conduct; and the President or 
Vice-President so removed is not eligible 
for re-election as President or Vice-Pre- 
sident during the remainder of the term 
of office of the Councillors, The power 
to remove the President or Vice-Presi- 
dent for the aforesaid causes is vested in 
the State Government which could be ex- 
ercised by it after giving a reasonable 
opportunity ‘to furnish an explanation. 
Section 52 then provides for the manner 
in which the vacancies of the President 
and Vice-President are to be filled up, 
and it is provided that a vacancy caused 
by reason of death, resignation, removal 
or otherwise shall subject to the provi- 
Sions of Sections 42 and 50, be filled as 
conveniently as may be by election of a 
new President or Vice-President. These 
are the relevant provisions which have 
been referred to before us by the learn- 
ed Counsel appearing for the parties. 


5. Now, it may be noted that the 
provisions in Section. 10 (2) of the Act 
that the term of office of Councillors 
shall be five years is not an absolute pro- 
vision, and though it was contemplated 
that once elected at a general election, 
the term of office of such a Councillor 
shall be five years, there are provisions 
in the Act itself which indicate that in 
respect of any particular Councillor the 
term of office held by him could be less 
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than five years. A reading of Sections 10 
(2). 40 and 41 of the Act clearly indicates 
that though Section 10 (2) is general pro- 
vision fixing the term of office of Coun- 
cillors as such, there can also be a term 
Of office of each individual Councillor, 
and vis-a-vis such a Councillor that term 
has been referred to as the term of office 
of such Councillor. For example, in Sec- ' 
tion 41, when referring to the vrovisions 
which result in the incurring of a disqua- 
lification. the period during which such 
disqualification can ipe incurred is refer- 
red to vis-a-vis ihe Councillor concerned 
as "his term of office", Similarly. while 
providing for the filling up of casual va- 
cancies, the period during which a Coun- 
cillor must. become incapable of acting, 
So that he should cease to be a Council- 
lor on that ground so as te enable a bye- 
election to be held, has been referred to 
as the period ending with "the expiry of 
his term of office". So far as, therefore, 
Councillors are concerned, the Legislature 
did contemplate a concept of term of 
office of a Councillor, and, therefore, 
though generally it was provided that in 
the case of Councillors elected at the 
general election, the term of office of 
Councillor shall be five years, the concept 
of there being a term of each Councillor 
does not run counter to the provisions of 
aun 10 (2) read with Sectior. 11 of the 
ct. 


6. Now, when we come to Sec- 
tion 42, proviso, the questio which 
needs to be considered is: When the pro- 
viso used the words or the phrase "any 
such office for two consecutive terms" 
was it intended by the Legislature that 
two consecutive term: must p: ine terms 
as a Councillor or as a President? Sec- 
tion 42 as a whole deals with the sb- 
ject of election of Fresident sni Vice- 
President, The picvisc was not there in 
the original Bill but ap ear to have 
been put there by the Select Committee, 
and according to well established canons 
of construction, if there is no ambiguity 
we must construe the proviso ty giving 
the words their grammaticai meaning, 
and find the intention of the Legislature in 
the section and the proviso as enacted by 
it. The proviso purports to debar a 
Councillor from being elected as Pre- 
sident if he has held office as President 
for two consecutive terms, It is difficult 
to imagine that while dealing with the 
election of Presicent a bar will be creat- 
ed not with reference to the conseculive 
periods or terms during which the Coun- 
cillor has held office as President but 
that the bar will be created with refer- 
ence to holding office as a Councillor, 
The words “such office" clearly indicate 
that the Legislature contemplated chet 
the subject of legisiation under the pro- 
viso was a Councillor who had earlier 
held office as President. The earlicr pro- 
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visions quoted by us show that a person 
who is a Councillor has been described 
as a person holding the office of Council- 
lor, and having regard to the words "he 
has held any such office", we have no 
doubt that the office with reference to 
the holding of which the bar was sought 
ito be created against a Councillor was 
the office of President. Yet a further 
question arises whether the holding of 
Such office is with reference to the term 
of office as Councillor or it is with re- 
ference to the term of office as President 
88 such, and it is here that the use of the 
word “for” "becomes significant. The 
length of the period for which the holding 
of the office as creating the bar for a fresh 
election is to be taken into consideration 
is indicated by the words “for two con- 
secutive terms". In our view, the words 
“for two consecutive terms” clearly indi- 
cate the length of the period, 'the holding 
‘of the office of President during which 
acts as a bar for a Councillor to hold 
office as President for a further period. 
There is not much dispute 'that when the 
Legislature used the words "two conse- 
cutive terms". the terms must be suc- 
cessive, the second one'following the first 
without a hiatus, though it is vehement- 
ly contended on behalf of petitioner 
Shankarrao that in a given case a broken 
period may also become the consecutive 
period. We shall consider this argument 
a little later. In order to accept the 
contention which is raised on behalf of 
petitioner Shankarrao, we shall really 
have to read the words “as Councillor" 
after the word "terms" in the first pro- 
viso to Section 42. Doing so would real- 
ly amount to legislating which is not 
permissible for the Court. The periods 
for which the President has held office 
as contemplated by the earlier parts are, 
in our view the only periods which are 
(contemplated by the words "terms" in 
jthe first proviso to Section 42. 


7. It is contended before us that 
the construction which we are placing on 
the proviso is likely to lead to abuse of 
the provisions and it is possible that an 
aspirant for the office of President for 
number of successive terms as President 
as such has only to bring about a short 
break during two terms and he can then 
get re-elected on any number of occa- 
sions. That, according to the learned 
counsel, did not appear to be the tobject 
of the Legislature. Now, as we have 
already pointed out, the intention of the 
Legislature must be gathered from the 
words used in the section itself, and we 
cannot on the possibility of abuse give 
the proviso a different construction 
when the grammatical construction  un- 
doubtedly achieves the object as indicat- 
ed in the proviso itself, namely, that the 
Legislature merely contemplated that a 
Councillor should not hold the office of 
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President for more than two consecutive 
terms. The proviso contains no indica- 
tion about the length of the period for 
which the office was so held and it does 
not seem to be of any relevance on the 
terms of the proviso for creating a bar 
of ineligibility for the third term. That 
in our view is the effect of reading the 
language of the proviso in its natural 
sense. We may usefully refer to ‘the 
observations of Lord Haldane, L. C.. in 
Vacher & Sons Ltd. v. London Society of 
Compositors (1913 AC 107 at p. 113), 
where, after stating that speculation on 
the motives of the Legislature was a 
topic which Judges cannot profitably or 
properly enter upon, he said: 


“Their province is the very diffe- 
rent one of construing the language in 
which the Legislature has finally ex- 
pressed its conclusions, and if they 
undertake the other province which be- 
longs to those who, in making the laws, 
have to endeavour to interpret the desire 
of the country, they are in danger of 
going astray in a labyrinth to the charac- 
ter of which they have no sufficient 
guide. In endeavouring to place the pro- 
per interpretation on the sections of the 
statute before this House, sitting in its 
judicial capacity, I propose 'herefore, to 
exclude consideration of everything ex- 
cepting the state of the law as it was 
when the siatute was passed, and the 
light to be got by reading it as a whole, 
before attempting to construe any parti- 
cular section, subject to this considera- 
tion, I think that the only safe course is 
to read the language of the statute in 
what seems to be its natural sense." 


If it was the intention of the Legis- 
lature either to provide for a minimum 
length of two consecutive periods of 
Office as President as a bar to holding 
that office for the third time, or if it was 
intended by the Legislature that the 
holding of the office of President at any 
time during the five year term of a 
Councillor, or in the case of a given 
Councillor, during the term of his office, 
was to make the Councillor ineligible to 
hold the office of President during the 
third successive term as Councillor, the 
proviso would have clearly been worded 
in a different manner. As the proviso 
stands, we are clearly of the view that 
it will come into operation only in a case 
where a Councillor holds office as Presi- 
dent of the Zilla Parishad for two suc- 
cessive terms or periods irrespective of 
the duration of such periods of office and 
irrespective of the fact whether such pe- 
riods of office fall within the same term 
as a Councillor or within two successive 
terms as a Councillor. 


8. The use of the word “during” 
for the word "for" as suggested by the 
learned Counsel for petitioner Shankar- 
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rao can also be of no avail to the peti- 
tioners. The word "for" no doubt is 
sometimes used as synonym of "during". 
In Webster's new Twentieth Century Dic- 
tionary, second Edition..the meaning of 
the word “for” is given ag to the length, 
duration, or extent of; throughout; 
through". It is in this sense that the 
word "for" has been used in the proviso 
to Section 42. The Chambers Twentieth 
Century Dictionary, 1972 edition, gives 
"during" as one of the meanings of the 
word “for”, Now, it appears that by the 
use of the words "for two consecutive 
terms", the intention of the Legislature 
was to indicate the length of the period 
or terms during which the President had 
held office, which would make him ineli- 
gible for becoming a President for a third 
successive term; and, therefore, the use 
of the word "during" would not affect 
the construction which we are placing on 
the proviso though it is clear that such 
a substitution of one word for another 
used by the Legislature would not be 
permissible. 


9. Mr. Bobde has referred us to 
a passage from the Judicial and Statu- 
tory Definitions of Words and Phrases 
collected, edited. and compiled bv Mem- 
bers of the Editorial Staff of the National 
Reporter System. Volume 2, 1904 edition. 
in which, while giving the meaning of 
the word "consecutive" it is stated that 
"consecutive" is synonymous with “suc- 
cessive” and these words are often used 
interchangeably. The passage relied upon 
was as follows: - 


“While the term ‘consecutive days’ 
primarily means that many days directly 
following one another. it is also defined 
as meaning successive but in cases of 
contracts that significance should be 
given it which the parties evidence in- 
tended it should have. A contract pro- 
viding for publication in a paper for 10 


consecutive days must mean publication 
in consecutive numbers as such paper 
was published. We do not regard the 


word ‘consecutive’ as any more forcible 
than the word ‘continuous’. Both signify 
‘unbroken’, and ‘the fact that the news- 
paper published no issue on Sunday did 
not render the publication other than 
consecutive. City o2 El. Paso v. Ft, Dear- 
born Nat. Bank (Tex.) 71 SW 799, 802." 


Now, the report from which the quo- 
tation is taken or on which the passage 
quoted above is based is not available. 
But even according to tbis authority it 
is not disputed that the word 'consecu- 
tive’ is synonymcus with ‘successive’ 
But what was observed in that passage 
is that in cases of contracts the words 
“consecutive days" must be given the 
meaning which the varties intended they 
should have. The Court in that case was 
construing a contract which provided for 
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publication in a paper for ten consecutive 
days and it was found that it was intend- 
ed that the publication must be in con- 
secutive numbers of the newspaper. and 
though the newspaper was not published 
on Sunday, the publieation in the news- 
paper on the following day did not cease 
to make the publication consecutive. 
Thus, so far as the act of publication in 
numbers of the paper 
was concerned, the publication was clear- 
ly consecutive because there was no pub- 
lieation on Sunday, The deed was, there- 
fore, construed as providing for consecu- 
tive publieation, though the words used 
were consecutive days. Ultimately, there- 
fore, the construction depended on the 
context in which the word "consecutive" 
was used and the intention which was 
gathered from the context itself. In the 
instant case, as we have already pointed 
out above, we have construed the word 
"term" as term of office as President, and 
if for the purpose of the proviso to Sec- 
tion 42 the second term of office as Pre- 
sident has to be consecutive in the con- 
text of the earlier one, it must necessa- 
rily be an unbroken period of two con- 
secutive terms of office as President, The 


passage relied upon ijs, therefore, of no 


assistance to the petitioners. 


10. Our attention was invited to 
a passage from Willoughby on the Con- 
stitution of the United States, Volume 3, 
Second Edition, in which the learned au- 
thor was dealing with the convention in 
the United States of America according 
to which the President of the United Sta- 
tes who had been President for two con- 
secutive terms did not stand for election 
for a third time, and the learned author 
observed that the propriety of restrict- 
ing the number of successive terms had 
become firmlv rooted in the American 
mind. At the end of Chapter LXXXII 
under the heading "Presidential Succes- 
sion", the learned author has observed: 


"How strong the sentiment might be 
to giving three or more terms to the 
same person, so long as not more than 
two are successive, has never been. test- 


‘ed, President Roosevelt upon his elec- 


tion in 1905 declared that, in accordance 
with the spirit, if not the literal require- 
ments. of the tradition against a third 
term, he would consider the three years 
which he served as the successor of Pre- 
sident Mckinley as a first term for him- 
self, and that he would not, therefore, 
be a candidate for renomination in 1908.” 


Now, sentiments do not have much 
place in the construction of statutes. It 
is true that President Roosevelt himself 
considered the three years which he 
served as the successor of President Mc- 
kinley as his first term and it indicated 
how President Roosevelt looked at the 
convention. These observations are, 
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however, of no assistance in construing 
the proviso to Section 42 which alone 
must be read as expressing tbs inte^tion 
of the Legislature. We mav. however, 
point out the re-election of the President 
of the United States is now governed by 
a specific provision in the Constitution of 
United States introduced bv the 22nd 
Amendment to the effect that "no person 
shall be elected to the office of the Presi- 
dent more than twice, and no person 
who has held the office of President, or 
acted as President for more than two 
years of a term to which some other per- 
son was elected President shall be elect- 
ed to the office of the President more 
than once.” It is argued by Mr. Bobde 
that the spirit in which, according to the 
learned Author, the convention was  ac- 
cepted by President Roosevelt has been 
incorporated in the amendment; but it is 
difficult to see how that can be of any 
assistance to us in the present case. 


. 11. In view of the construction 
which we have placed, it is also not pos- 
sible to accept the argument advanced 
by Mr. Palshikar on behalf of the other 
petitioner. A deeming fiction cannot be 
introduced by construction and it is the 
exclusive privilege of the Legislature to 
apply a deeming fiction in a given case. 
We cannot, therefore, by construction 
hold that for whatever length during the 
period of office as a Councillor holds the 
offüce of President, he must be deemed 
to have held the office of President for 
the entire term as a Councillor, It is di- 
fficult to imagine how when the actual 
holding of the office is contemplated — 
an office in which certain powers have 
to be exercised and functions performed, 
a Councillor can be fictionally put into 
that office for a period longer than the 
one for which he has held that office. 
We must also reject the argument on 
behalf of the State, that unless a Coun- 
cillor is President for two consecutive 
‘terms of five years each, the bar in the 
proviso to Section 42 will not operate. As 
we have already pointed out above, there 
may be cases in which a Councillor may 
not hold office as a Councillor for the 
entire period of five years, he may be- 
come a Councillor by being elected at a 
bye-election; and if that is so, irrespec- 
iive of.the fact that such a Councillor 
holds office as President for two consecu- 
tive terms, it wil be contrary to the 
plain and grammatical meaning of the 
proviso to hold that the bar will not 
operate. In view of the construction 
which we have placed on the proviso. we 
must, therefore, hold that the second 
term of office of the respondent No. 1 as 
President from  21-6-1968 to 12-8-1972 
cannot be said to be a term which was 
consecutive with his first term from 14-8- 
1962 to 12-8-1967. It is no doubt likely 
that by bringing about an intervention of 
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a short broken period between two fair- 
lv long terms as President, the object 
which is sought to be achieved by the 
Legislature, namely, at least to see that 
a Councillor does not hold the office of 
President for too long a period. is likely 
to be defeated. But that again is a mat- 
ter for the Legislature to consider, As 
the proviso stands today. it is impossible 
to take the view in the instant case that 
the respondent No. 1 was ineligible for 
being elected as President for the third 
term on the ground that he has held 
office as President for two consecutive 
terms as contemplated by the proviso to 
Section 42 of the Act. Both the peti- 
tions must, therefore, fail and are dis- 
missed. In the circumstances of the case, 
there will-be no order as to costs. 
Petitions dismissed. 
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NAIK, J. 
M/s, A, K. Porbunderwala and Sons, 
Appellants v. Gulam Hussain Alibhai 
Nathani and another, Respondent. 


A. F. O, No, 442 of 1971. D/- 3-11- 
1973. against order of B. B. Nadkarni, 
J, ae Civil Court, Bom. in Suit No. 6798 
o : 


Index Note: — (A) Civil P. C. (1908), 
Section 9-A — (Maharashtra) and O. 39, 
Rule 1 — Suit for permanent injunction 
— Notice of motion for an ad interim in- 
junction — Jurisdiction of Court to en- 
teriain suit challenged by defendant — 
Held it was incumbent upon the Court to 
determine that question as preliminary 
issue before making the order absolute. 

(Para 9) 


Index Note: — (B) Bombay  Rents, 
Hotel and Lodging House Rates Control 
Act (1947), Section 5 (8) (b) (ii) — “Pre- 
mises" — Stall like cupboard hanging on 
outside wall of shop — Not "premises". 


Brief Note:— (B) A stall which is 
like a cupboard hanging on the outside 
wall of the shop premises in the posses- 
sion of the defendants and abuts on the 
footpath, could not be said to be “pre- 
mises" ag defined in Section 5 (8) of the” 
Act. It is too hazardous to conclude that 
the stall can be called fittings affixed to 
the building for the more beneficial en- 
joyment of the building or part of the 
building. Therefore, the special court 
could not have jurisdiction to try the 
suit and it is the City Civil Court alone 
which has jurisdiction to entertain and 
try the suit. (Para 14) 


Index Note:— (C) Eombay Rents, 
Hotel and Lodging House Rates Control 
Act (1947), Section 28 — Scope — The 
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expression 'suit relating to recovery of 
possession' would include a suit for an 
injunction, which may be necessitated 
because of the act of the landlord in try- 
ing to recover possession of the premises 
from the tenant by force. Case law dis- 
cussed, (Para 20) 
Cases Referred: Chronological Paras 
AIR 1969 Bom 342 = 71 Bom LR 179, 
Bom. Grain Dealers Asson. v. Lakhmi- 
chand Vasanji & Co. 15, 18, 20, 
21. 22, 26 

AIR 1967 Bom 434 = 60 Bom LR 229, 
Bishan Baboo Vashisth v. Maharashtra 
Watch & Gramophone; Co. 15, 23, 26 
AIR 1965 Bom 177 = 66 Bom LR 645 
(FB) Dattatraya Krishna v. Jairam 
Ganesh 10, 15, 16, 19, 20, 
21, 23, 24 

AIR 1950 Bom 343 = 52 Bom LR 381, 
Shiavax C. Cambata v. Sunderdas Ebii 
25 

K. J, Abhyankar with K. T. Khilnani 
and C. A. Pandya, for Appellants; S. R. 
Lalit i/by. Champaklal & Co. Attorneys, 
for Respondents. 

JUDGMENT:— This is an appeal 
from the order of the learned Judge, City 
Civil Court, Bombay, making absolute a 
notice of motion i» terms of prayer (a) 
with a modification. 


2. The facts giving rise to this 
appeal are briefly these: The plaintiffs 
respondents filed S, C. Suit No. 6798 of 
1971 for a permanent injunction restrain- 
ing the defendant from demolishing or 
otherwise removing the suit premises, 
namely Stall in Shop No. 3 on ground 
floor situated in house No, 19, Parsi 
Bazar Street, Bombay and/or from en- 
croaching upon and/or entering upon 
and/or in any manner disturbing the 
plaintiffs quiet and peaceful possession 
of the suit premises. 


3. The allegations in the plaint on 
which the relief was founded are these: 
The defendants are monthly tenants in 
respect of the shop No. 3, including a 
Stall admeasuring approximately 5 x 5} 
situated at house No. 19, Parsi Bazar 
Street, Bombay. The plaintiffs are the 
sub-tenants of that Stall which for bre- 
vity's sake is referred to in the plaint as 
'suit premises'. Plaintiff No, 1 and plain- 
tiff No. 2 are carrying on the business of 
the sale of pens and stamps respectively 
in the said stall, As sub-tenants for the 
last 18 years they are in the exclusive 
possession of the suit premises and have 
been paying Rs. 30/- per month to the 
defendants as and by way of rent of the 
suit premises. On 4th September, 1971, 
one Ahmedali Alimohamed and Gulamali 
Alimohamed, the partners of the defen- 
dants asked the plaintiffs. to remove their 
articles lying in the suit stall by saying 
that the defendants intended .to remove 
the said stall and construct a. new pre- 
mises as they hàve started  renovating 
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the said property being shop No. 3, The 
plaintiffs informed the defendants that 
they wére occupying the suit premises as 
their monthly sub-tenants and that the 
defendants had no right to interfere with 
their possession. Under the guise of re- 
novating the suit shop premises, the de- 
fendants were unlawfully trying to dis- 
possess the plaintiffs and depriving 
them of their right‘*to use and occupy 
the suit premises for business purposes. 
As the plaintiffs were reluctant to vacate, 
on 8th September, 1971, the partners of 
the defendants! firm gave threats to the 
plaintiffs that if the plaintiffs failed to 
remove their articles and vacate the suit 
premises by 10th September. 1971. they 
would be driven out of the suit premises 
by force and that the articles lying in 
the suit premises would be thrown away. 
Thus, stated the plaintiffs, the defendants 
are trying to dispossess the plaintiffs for- 
cibly and otherwise than in due course 
of law. They therefore filed the suit for 
a permanent injunction and on the same 
day they also took out a notice of mo- 
tion for an ad interim injunction. 


4. Rule being issued, the defen- 
dants appeared and resisted the notice of 
motion. THe defendants by their affida- 
vit-in-reply to the notice of motion point- 
ed out that having regard to the aver- 
ments and statements made in the plaint 
itself, the City Civil Court had no juris- 
diction to entertain and try the suit in 
view of the provisions of Section 28 of 
the Bombay Rent Act. On merits they 
denied that the plaintiffs were  sub-te- 
nants or that the Stall in question was 
premises within:the meaning of the Bom- 
bay Rent Act. They contended that the 
Stall was a temporary and shiftable stall 
board which was merely hanging on the 
wall without touching the ground and 
that it was about 3 ft, above the ground. 
According to them originally they were' 
carrying on the business of hardware and 
since they wanted to „start the business 
of readymade cloth, they started renovat- 
ing the shop premises and that is why 
they requested the plaintiffs to remove 
their stall bv revoking the permission. 
They emphatically denied that the plain- 
tiffs are sub-tenants, They therefore 
pointed out that no injunction could be 
issued. 


5. The learned Judge repelled 
the contentions of the defendants and he 
made the notice of motion absolute in 
terms of prayer (a) with the addition of 
words "except by due process of law". 


6. Aggrieved by that order, the 
original defendants have preferred . this 
appeal | 
.i ^". Mr. Abhyankar,- the learned 
Advocate for the appellants has chal- 


lenged the order firstly, on the ground 
that since the defendants by their affida- 
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vit-in-reply had challenged the jurisdic- 
tion of the court to entertain the suit in 
view of Section 9-A of the Code ‘of Civil 
Procedure, as amended by the Civil Pro- 
cedure Code (Maharashtra Act No. XXV 
of 1970), the Court ought to have decid- 
ed the issue of jurisdiction as a prelimi- 
nary issue. Mr. Abhyankar further ar- 
gues that since on a plain reading of the 
plaint it is a suit which is covered by the 
provisions of Section 28 of the Bombay 
Rents. Hotel and Lodging House Rates 
Control Act, 1947 (hereinafter referred to 
as "the Act") the City Civil Court was 
clearly in error in holding that it had ju- 
xisdiction to entertain the suit. 

8. I shall consider these conten- 
tions in that order, Section 9-A of the 
Code of Civil Procedure in its applica- 
tion to the State of Maharashtra is to 
this effect:— 

"9-A (1) If, at the hearing of any ap- 
plication for granting or setting aside an 
order granting any interim relief, whe- 
ther by way of injunction, appointment 
of a receiver or otherwise, made in any 
suit. an objection to the jurisdiction of 
the Court to entertain such suit is taken 
by any of the parties to the suit, the 
Court shall proceed to determine at the 
hearing of such application the issue as 
to the jurisdiction as a preliminary issue 
before granting or setting aside the order 
granting the interim relief. Any such 
application shall be heard and disposed 
of by the Court as expeditiously as pos- 
sible and shall not in any ease be ad- 
journed to the hearing of the suit. 

(2) Notwithstanding anything con- 
tained in sub-section (1) at the hearing 
of any such application the Court may 
grant such interim relief as it may con- 
sider necessary, pending determination 
by it of the preliminary issue as to the 
jurisdiction.” 

9. As evidently the defendants by 
their affidavit-in-reply had challenged 
the jurisdiction of the Court to entertain 
the suit, it was incumbent upon the 
learned Judge to determine that question 
as a preliminary issue before making the 
order absolute. Mr. Abhyankar, there- 
fore, is clearly right in his submission. 


10. As regards the question of 
jurisdiction and the construction and ef- 
fect of Section 28 of the Act, it is im- 
portant to bear in mind the observa- 
tions of the Full Bench decision reported 
in Dattatraya Krishna v. Jairam Ganesh, 
66 Bom LR 645 = (AIR 1965 Bom 177) 
(FB). The relevant observations are at 
page 671: 


"The position, therefore, is that in 
order to determine which Court has Ju- 


risdiction to try a suit, the Court should _ 


read the plaint as a whole and ascertain 
the real nature of the suit and what in 
substance the plaintiff has. asked for. 
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Whatever may be the form of relief 
claimed, if on a fair reading of the plaint 
it becomes apparent that the plaintiff has 
alleged the relationship of landlord and 
tenant between him and the defendant 
and the relief claimed in substance  re- 
lates to recovery of rent or possession or 
raises a claim or question arising out of 
the Rent Act or any of its provisions, 
then it is the special Court alone ‘that 
will have jurisdiction to decide the suit. 
If a dispute is subsequently raised by 
the defendant about the existence of re- 
lationship of landlord and tenant, the 
continuance of the suit in the special Court 
will depend on the decision of the Court 
on that issue, Similarly, if the plaint 
does not allege the relationship of land- 
lord and tenant and no claim or ques- 
tion arises out of the Act or any of its 
provisions, then it will be the ordinary 
Civil Court and not the special Court 
that will have jurisdiction ‘to entertain 
the suit, 


One of the matters in respect of 
which exclusive jurisdiction is conferred 
on the special Court is any suit or pro- 
ceeding between a landlord and a tenant 
relating to the recovery of rent or pos- 
session of any premises to which any of 
the provisions of Part II of the Act ap- 
ply. Three conditions must be satisfied 
before a suit or proceeding can be said to 
be of this nature. It must be a suit or 
proceeding between a landlord and a 
tenant. The suit or proceeding may be 
instituted either by a landlord or by a 
tenant, but it must be in his capacity as 
the landlord or the tenant as the case 
may be. It must also be against the te- 
nant or landlord, though persons deriv- 
ing title through or under him may also 
be made parties to the suit. The suit or 
proceeding must also be in respect of 
premises to which any of the provisions 
of Part II of the Act apply.. The third 
condition which is to be satisfied is that 
the suit or proceeding must relate to 
recovery of rent or possession of such pre~ 
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11. It would, therefore, appear 
that three conditions must be satisfied for 
conferring exclusive jurisdiction on the 
special Court. It is, however, interesting 
to note that contrary to the stand taken 
by the parties in the trial Court. in the 
arguments before me, the stand taken by 
each of them is exactly the one which 
was taken by the opposite party in the 
trial Court. For instance, while it is ar- 
gued by Mr. Lalit that in the absence of 
evidence about the degree of annexures 
it would be hazardous to hold that the 
stall which hangs by two nails is a per- 
manent fitting affüxed to the building. it 
is argued by Mr, Abhyankar with equal 
force, contrary to the  affidavit-in-reply 
of the defendant, that the suit stall would 
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be premises within the meaning of the 
Act, I must at orce make it clear that 
while deciding the question of jurisdic- 
tion I am not at all influenced by the 
stand taken by the defendants in their 
affidavit-in-revly inasmuch as the ques- 
tion of jurisdiction hag got to be decided 
from the averments made in the plaint it- 
self, That takes me to the definition of 
‘premises’ in the Act to which Part II 
applies and the allegations in the plaint. 


12. Section 5 (8) (b) (iii) of the 
Act defines ‘premises’ as. 

“any building or part of a building 
let or given on licence separately other 
than a farm building including any fit- 
tings affixed to such building or part of 
a building for the more beneficial en- 
joyment thereof.” (Emphasis supplied). 

13. The plaintiffs have described 
the property in para 1 of their plaint 
as Shop No. 3 including a stall ad- 
measuring approximately 54 X 54 of 
which the defendants are alleged to be 
monthly tenants. in para 2 of the plaint, 
the plaintiffs have alleged that the stall 
admeasuring 5} x 54’ in the defendants’ 
said property bearing Shop No. 3 has 
been referred to by them throughout the 
plaint for the sake of brevity as the ‘suit 
premises. It is further stated in that 
very paragraph thet the plaintiffs have 
taken out photographs of the said premi- 
ses-and they crave leave to refer to and 
rely upon the said photographs, The 
plaintiffs have no doubt averred in para 6 
of the plaint that there are racks and 
shelves which are attached to the wall of 
the suit premises. But that allegation is 
not decisive in view of their averment in 
para 2 of the plaint to the effect that for 
the sake of brevity they have  through- 
Out referred to the suit stall as premises. 


14. The question, therefore, to be 
considered is whether this stall which is 
like a cupboard fas appears from the 
photographs which are part of the plaint) 
hanging on the outside wall of the shop 
premises in the possession of the defen- 
dants and abuts cn the footpath, could 
be said to be premises as defined in the 
Act, After seeing the photographs of 
the stall which are part of the plaint, it 
appears to me too hazardous to conclude 
that the stall can be called fittings affixed 
to the building for the more beneficial 
enjoyment of the building or part of the 
building. Therefore, notwithstanding the 
fact the plaintiffs have throughout alleg- 
ed in their plaint that this stall is des- 
cribed by them for brevity’s sake as a 
‘premises’ and that they are the sub- 
tenants of these premises, it is difficult 
for me to hold that the stall in question 
is premises within the meaning of Sec- 
tion 5 (8) of the Act. At any rate with 
the meagre material available from the 
plaint and the photographs, I feel that it 





Porbunderwala v. Gulam Hussein (Naik J) 


[Prs. 11-16] Bom.. 291 


would be too hazardous to hold that such 
a stall could be a premises as Jefined in 
Section 5 (8) of the Act. If I am right 
in that view it would follow that the 
case is not covered by the provisions of 
Section 28 of the Act, and, therefore, the 
special Court could not have jurisdiction 
to 'try the suit and it is the City Civil 
Court alone which has jurisdiction to 
entertain and try the suit. That. in my 
opinion, should be sufficient to dispose of 
this appeal. 


15. However, if I have erred in 
my view that the stall in question is not 
premises within the meaning of Section 
5 (8) of the Act, it would be necessary ‘to 
consider the rival contentions which are 
made before me, Mr. Abhyankar argues 
that as this is a suit between a landlord 
and a tenant “relating to the recovery of 
possession of the suit premises", as that 
term is interpreted in the Ful Bench 
decision in Dattatraya’s case 66 Bom LR 
645 = (AIR 1965 Bom 177) (FB) and in 
the Division Bench decision in the Bom- 
may Grain Dealers Association v, M/s. 
Lakshmichand Vasanji and Co., 71 Bom 
LR 179 = (AIR 1969 Bom 342), the City 
Civil Court has no jurisdiction to enter- 
tain the suit. As against that. Mr. Lalit, 
learned Advocate for the  plaintiffs-res- 
‘pondents, argues, that as this is a suit for 
an injunction and the plaintiffs have no- 
where stated that they have filed the suit 
in their capacity as tenants nor asked for 
any protection under the Rent Act, Sec- 
tion 28 of the Act has no application to 
the facts of the case. He also argues 
that it is perfectly open to him to file a 
suit for injunction inasmuch as the ob- 
servations in the case of The Bombay 
Grain Dealers Association, 71 Bom LR 
179 = (AIR 1969 Bom 342), are obiter. In 
support of his contention Mr. Lalit has 
relied upon the decision of Chandrachud, 
J.. as his Lordship then was, in Bishan 
Baboo Vashisth v. Maharashtra Watch 
end Gramophone Co. 69 Bom LR 229 = 
(AIR 1967 Bom 434). 


. 16. Now, if we read the plaint it 
is manifestly clear that the plaintiffs 
have filed the suit in their capacity as 
the sub-tenants of the defendants, In 
terms plaintiffs have stated that they are 
the sub-tenants of the premises for the 
last 18 years by paying Rs. 30/- per month 
as and by way of rent and that they are 
in exclusive use, possession and enjoy- 
ment of the said premises, It is, there- 
fore, clear that the plaintiffs have in fact 
filed the suit against the defendants in 
their capacity as a tenant and a landlord. 
There is no doubt that as the premises 
are situate in Bombay the provisions of 
Part II of the Act apply to the same. The 
only question is as to whether it is a suit 
or proceeding relating to the recovery of 
possession of the said premises. No doubt 
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at first blush it would appear that since 
this is a suit for permanent injunction it 
couid not be said with any stretch of 
imagination that this is a suit relating to 
the recovery of possession But then the 
question to be considered is as to what is 
meant by a suit relating io recovery of 
possession which expression occurs in 
Section 28 of the Act, If the Legislature 
intended to cover only a suit for reco- 
very of possession, then, nothing would 
have prevented the  Legislaiure from 
stating so in clear terms. Since the Le- 
gislature has advisedly used the words 
"suit relating to the recovery of posses- 
sion", it would evidently mean something 
more than the mere expression, 'suit for 
recovery of possession’, These words 
have been interpreted thus by the Full 
Bench in Dattatraya’s case 66 Bom LR 
645 at p. 671 = (AIR 1965 Bom 177) (FB) 
as under:— 


"The words used are "relating to re- 
covery of rent or possession" and not 
"for recovery of rent or possession". The 
words “relating to" are very wide and 
would include any suit or proceeding in 
connection with or having a direct bear- 
ing on the question of possession of the 
premises. Even if, therefore, the suit is 
not for possession, if the relief claimed 
in the suit is in regard to or in respect 
of recovery of possession. it will come 
within the ambit of this section. Thus a 
suit in which the plaintiff seeks to get 
rid of an order of his-eviction by an 
injunction restraining the defendant from 
interfering with his possession, will also 
be covered by this section. 


Section 28 confers jurisdiction upon 
the Special Court not only to decide 
questions referred to in the section, but 
also all matters which are incidental or 
ancillary to determination of these ques- 
tions." 


17. It was on that reasoning that 
the Full Bench decision gave negative re- 
plies to the following two questions 
which were formulated for its conside- 
wation:— (p. 668) 


"(1) Whether the City Civil Court, 
Bombay has jurisdiction to entertain a 
suit for a declaration that a sub-tenancy 
was created in favour of the plaintiff by 
the defendant ‘tenant after the coming 
into force of the Bombay Rents, Hotel 
and Lodging House Rates (Control) Act, 
1947. and for an injunction restraining 
the deferidant from interfering with his 
possession as a Sub-tenant; and 


(2) Whether the City Civil Court, 
Bombay, has jurisdiction to entertain a 
suit for a declaration that the plaintiff is 
a tenant or sub-tenant of the 
defendant and for an injunction restrain- 
ing the defendant from proceeding ‘with 
or from obtaining an order for eviction 
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of the plaintiff in the application made 
by the defendant under Section 41 of the 
Presidency Small Cause Courts Act, or 
from executing the order for eviction 
obtained by him in such application ?” 


18. Again, in the case of Bombay 
Grain Dealers Association, 71 Bom LR 
179 at p. 195 = (AIR 1969 Bom 342), 
after posing the question, when it is said 
that in order that the suit must fall with- 
in the jurisdiction of the Small Causes 
Court, it must relate under the I part of 
the section to recovery of possession, 
which are those suits? the Division 
Bench has observed as under: . 


"If a person is seeking to prevent the. 
Obtaining of possession by the landlord, 
it could be said that it relates both to 
possession of the premises and it also re- 
lates to recovery of possession of the 
same. In each of these cases what the 
landlord is doing or attempting to do is 
to recover possession from the tenant, It 
may be that in one case the landlord may 
be attempting to recover possession by 
obtaining an order of a Court which is not 
final, in another caseit maybe that heis 
trying to recover possession in an illegal 
manner by force. Nonetheless what the 
landlord is attempting is to recover pos- 
session. If the plaintiff comes to Court 
and says “This is what the landlord is do- 
ing. You prevent him from doing so” 
certainly the suit is one which relates to 
ibe recovery of possession”, 


Again at page 197, it is observed:— 

"Whether the landlord is trying to 
recover possession by an order of a 
Court which is not conclusive or illegally 
by force cannot affect the question, The 
suit is one which relates to recovery of 
possession by the landlord.” 


19. Further on referring to the 
Full Bench ruling in Dattatraya’s case 66 
Bom LR 645 = (AIR 1965 Bom 177) it is 
observed, 


"We may again refer to the Full 
Bench decision which has said that S 
the 
jurisdiction of a Court, the Court is en- 
titled to make ‘such consequential orders 
as are necessary for the , effective en- 
forcement of the rights declared or given 
by it. It was on this principle that the 
Ful Bench held that even though under 
the Rent Restriction Act the relief to an 
injunction is not referred to anywhere, 
the Court would have jurisdiction to 
grant injunction in proper cases where 
the suit fell within its jurisdiction, and at 
least in the appeals before it injunctions 
were asked for. Evidently, therefore, the 
mere fact that the suit is for injunction 
will not take the case out of the jurisdic- 
tion of the Special Court if the other con- 
ditions of the exercise of durbeicuon are 
satisfied." 
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20. It would, therefore, appear 
that both according to the Full Bench 


ruling in Dattatraya’s case 66 Bom LR 
645 — (AIR 1965 Bom 177) (FB) and ac- 
cording to the Division Bench rulins in 
the case of Bombay Grain Dealers Asso- 
ciation the expression  'suit relating to 
recovery of possession’ would include a 
suit for an injunction, which may be ne- 
cessitated because of the act of the land- 
lord in trying to xecover possession of 
the premises from the tenant by force. It 
would, therefore, appear that the City 
Civil Court in the instant case had no 
jurisdiction to entertain the suit as there 
are specific allegations in the plaint that 
the defendants under the guise of reno- 
vation of their shop premises have been 
unlawfully trying to dispossess the plain- 
tiffs and deprive them of their right to 
use and occupy the premises, as appears 
from the allegations in paragraphs 8, 9, 
10 and 11 of the same. The suit, there- 
fore, is of the type of suits referred to 
at page 195 in Bombay Grain Dealers 
Association's case 7] Bom LR 179 — (AIR 
1969 Bom 342) and, therefore, the suit 
shall have to be filed in the Court of 
Small Causes at Bcmbay and not in the 
City Civil Court. 


21. It was, however, argued by 
Mr. Lalit, learned Advocate for the plain- 
tiffs-respondents that the Full Bench 
decision in Dattatraya’s case 66 Bom LR 
645 = (AIR 1965 Bom 177) (FB), was con- 
cerned only with the two specific points 
for consideration which involved cases 
where a declaration of sub-tenancy 
coupled with the consequential relief of 
injunction was asked for, He also argues 
that the observations in the Bombay 
Grain Dealers Association's case 71 Bom 
LR 179 — (AIR 1968 Bom 342) are obiter. 


22. With regard to the Full Bench 
decision I am not impressed with the 
argument of Mr. Latit. It is only because 
the Full Bench took the view that the 
words ‘relating to recovery of possession’ 
are very wide and would include any suit 
or proceeding in connection with or hav- 
ing a direct bearing on the question of 
possession of the premises, and that even 
if the suit is not for possession, if the re- 
lief claimed in the suit is in regard to or 
in respect of recovery of possession, that 
it took the view that such a suit would 
come within the ambit of Section 28, ]t 
is because of that view that the Full 
Bench held that the City Civil Court 
had no jurisdiction to entertain the suit 
to get a declaration of sub-tenancy and 
injunction. It is true that in the case of 
Bombay Grain Dealers Association 71 
Bom LR 179 — (AIR 1969 Bom 342) after 
a plain reading of the plaint, the Divi- 
sion Bench took the view tbat although 
it was couched in tne form of a suit for 
injunction, it was-in fact a suit for pos- 


Porbundezwala v. Gulam Hussein (Naik J.) 


[Prs. 20-25] Bom. 293. 


session, and, therefore, the case fell with- 
in the provisions of S. 28. It is because 
of that that Mr. Lalit argues that the 
observations in that case at page 195 of 
the report, which nave been referred to 
in the earlier paragraphs, are obiter. 


23. But then it is important to 
bear in mind that the matter came be- 
fore the Division Bench in a Letters 
Patent Appeal against the judgment of a 
learned Single Judge, The learned Single 
Judge had taken the view that there is 
absolutely no provision in the Rent Act 
So as to enable the Special Court to en- 
tertain a suit for an injunction. The 
learned Judge had also tried to  distin- 
guish the decision of the Full Bench in 
Dattatraya's case 66 Bom LR 645 — (AIR 
1965 Bom 177). He had also taken the 
view that the question as to whether the 
Special Court could take cognizance of 
a suit for injunction had not at all arisen 
in the Full Bench ease, He had further 
observed that a question as to whether a 
Special Court could take cognizance of a 
suit for an injunction had really arisen in 
the case reported in 69 Bom LR 229 = 
(AIR 1967 Bom 434), decided by Chan- 
drachud, J., as his Lordship then was, 
and that it was held in the said case thata 
suit for an injunction between the land- 
lord and the tenant in regard to the pre4 
mises or any part thereof is not a suit 
for recovery of possession and, there~ 
fore, the provisions of Section 28 of the 
Act are not attracted and the jurisdiction 
of the City Civil Court cannot be said 
to have been barred. It is in this view 
of the matter that the learned Single 
Judge had held that the City Civil Court 
had jurisdiction to entertain the suit in 
question and set aside the order of the 
trial Court, 


24, It was against that judgment 
that a Letters Patent Appeal being pre- 
ferred, the Division Bench considered the 
question of jurisdiction and about the 
interpretation of Section 28 of the Act 
at great length and it also took a review 
of the decisions in the Full Bench case 
of 66 Bom LR 645 = (AIR 1965 Bom 177) 
(FB) and the decision of Chandrachud, 
J., also, in addition to other decisions of 
this Court and the Supreme Court. It is 
only after a detailed consideration of 
these decisions about the interpretation 
of Section 28 of the Act, that the Divi- 
sion Bench made observations at page 195 
of the report which are referred to ear- 
lier. That being the position I feel I am 
bound by that considered view of the 
Division Bench, particularly because the 
allegations in the instant plaint are iden- 
tical with the hypothetical case of threa- 
tened dispossession by the landlord 
which is considered by the Division 
Bench for illustrating its point of view. 

25. Mr. Lalit drew my attention 
to the decision in Shiavax C. Cambata v 
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Sunderdas Ebji, 52 Bom LR 381 = (AIR 
1950 Bom 343). That was a suit by a 
tenànt to recover possession of demised 
premises from the landlord, brought 
under Section 9 of the Specific Relief 
Act, 1877. It was held that such a suit 
does not fall within the purview of Sec- 
tions 28 and 50 of the Act. It was ob- 
ber vee by Chagla, C. J. at page 385 as 
under:— 


"dt is clear that the only issue that 
would arise in this suit and which would 
have to be determined by the Court 
would be whether the plaintiff was in 
possession, of the premises in suit within 
six months from - the filing of the suit, 
and if he was in possession whether he 
was dispossessed by the defendants. If 
that issue is answered in favour of the 
plaintiff, a decree must go in his favour. 
If the issue is answered against him, the 
suit must be dismissed.” 

Furtheron it is observed,— 

“Although the plaintiff might have 
set out his title in the plaint, those aver- 
ments were entirely unnecessary - and 
irrelevant. It is clear that the defendants 
could not have raised an issue as to the 
plaintiffs title in the suit, He could not 
have contested the position that the 
plaintiff was not entitled to possession be- 
cause he was not a tenant. He could only 
have contested the plaintiffs claim on 
the one simple and . short ground, viz., 
that the plaintiff was not in possession 
within six months of the filing of the 
suit." 

It is also observed, 


Moves In our opinion, it is only when 
a landlord or a tenant files a suit for 
possession as a landlord or a tenant and 
in his capacity as a landlord or a tenant 
and relying on his title as a landlord or 
a tenant that it becomes a suit of the 
description mentioned in Section 28 of 
the Act.” 


It would therefore appear that the ob- 
servations in that case are of no assis- 
tance to the plaintiffs inasmuch as that 
was a case under Section’9 of the Speci- 
fic Relief Act. 


26. Mr. Lalit has also invited my 
attention to the case of 69 Bom LR 229 
— (AIR 1967 Bom 434) In that case, de- 
cided by Chandrachud, J., as his Lord- 
ship then was, the plaintiffs had filed a 
suit for an injunction restraining the 
landlords from formation of queues in 
the passage  abutting on the plaintiffs 
shop premises so as to interfere with 
their right of peaceful enjoyment of their 
shop premises, His Lordship held that 
as the main relief sought by the plain- 
tiffs was an injunction against the defen- 
dants asking them ‘to ensure that the 
queues in the passage do not block their 
access to the shops, it could not be said 
to be a suit relating to the recovery oí 
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possession. ‘Therefore, the facts of that 
case are clearly distinguishable. In fact 
this case has been distinguished and re- 
ferred to in the subsequent Division 
Bench decision in 71 Bom LR 179 = (AIR 
1969 Bom 342) It is also significant to 
note that in this case at page 234, we 
find the following observations:— 


"These averments in the plaint and 
the particular reliefs which I have sel 
out above leave no doubt that the plain- 
tiffs are not attempting directly or im 
directly to secure or obtain the posses- 
sion of the passage but.that they wan't 
an order preventing the defendants from 
permitting the formation of queues in 
the passage in a manner which will obs- 
truct the access to the shops." 

Again at page 236. we find the following 
observations;— 

"None of these reliefs strikes me as 
a back door method to obtain possession 
of any part of the premises included or 
alleged to be included in the lease of 
the plaintiffs. If these reliefs are consi- 
dered in the context:of the plaint as (a 
whole, it would be clear that though the 
suit is between a landlord and tenant. it 
neither relates to recovery of possession 
nor does it raise a claim or question aris< 
ing out of the Act or any of its provis 
sions. : 


In fact this ruling has been also consi- 
‘dered by tbe Division Bench in Bombay 
Grain Dealers Association's case 71 Bom 
LR 179 and at p. 195 = (AIR 1969 Bom 
342). we find the following observa- 
tions: — 

“There may be a case where the 

landlord is not doing anything of the sort 
in relation to the actual possession of the 
premises of which the plaintiffs is the te- 
nant. In such a case what the landlord is 
doing or attempting to do is to cause a 
nuisance to the tenant which prevents 
him from enjoying his property in the 
same manner as before. In a very re- 
mote way it might possibly be suggested 
that it relates to possession in the sense, 
that to some extent what the landlord is 
doing is connected with the plaintiff's 
possession of the tenanted premises. 
That, however, does not bring the suit 
within the ambit of the Act, becausa 
what the landlord is doing has not the 
direct connection with possession of the 
tenanted ‘premises, which is necessary to 
bring the case within Section 28 of the 
Act.” 
That is how the decision of Chandrachud 
J.. in Bishan’s case, 69 Bom LR 229 = 
(AIR 1967 Bom 434) is explained by t^e 
subsequent Division Bench in Bombay 
Grain Dealers Association's case. 

21. It would, - therefore, appear 
that if I were to take the view that the 
stall in question is premises within the 
meaning of Section 5 (8) of the Act the 
case would be covered by Section 28 of 
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the Act, and, therefore, the City Civil 
Court.will have no jurisdiction. But since 
I have taken the view that the stall in 
question is not premises within the 
meaning of Section 5 (8) of the Act, it 
would follow that the City Civil Court 
had jurisdiction to entertain the suit. 
28. As regards the merits, they 
have not been argued before me. But it 
is enough to state that since the plain- 
tiffs have been carrying on their busi- 
ness for the last 18 years and they are 
likely to be throwr on the streets, with- 
out any means of livelihood no case is 
made out for interfering with the order 
passed by the trial Court. In the circum- 
stances of this case, I think there should 
be no order as to costs. 
29. ORDER:— 
No order as to costs, 


Appeal dismissed. 


Appeal dismissed. 


` 
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Ku. Thakuri Valiram Lakhani, Peti- 
tioner v. S. M. Kuray and others, Res- 
pondents. 

Special Civil 
1973, D/- 30-7-1973. . 

Index Note: — (A) Maharashtra Co- 
operative Societies Act (24 of 1961), Sec- 
tions 98 (a), (b) and 154 — Maharashtra 
Co-operative Societies Eules, (1961), R. 83 
— Civil P. C. (1908), Section 47 — Asstt. 
Registrar is legally bound to issue certi- 
ficate of execution of award as a decree 
— All questions relating to execution of 
award must be decided under Section 47 
by a Civil Court — Setting aside certifi- 
cate of execution of award under Sec- 
tion 154 not proper. 


Brief Note: — (A) Where a party is 
successful in getting an award in a pro- 
ceeding under Section 91 and makes an 
application to the Assistant Registrar to 
the effect that the award is not satisfied 
or is not carried out, the Assistant Re- 
Bistrar is legally bound to issue certifi- 
cate of execution of award through a 
Civil Court. The Assistant Registrar has 
no discretion in the matter and he is not 
bound to issue notice to the party against 
whom the award is made and hold in- 
quiry into the allegations made by suc- 
cessful party. 5 


Once a certificate is issued for exe- 
cution of award through a Civil Court, 
the machinery undar Section 98 becomes 
functus officio so far as the issue of cer- 
tificate of execution of award as a decree 
is concerned, All questions relating to 
the execution of the award must be de- 
cided by a Civil Court under Section 47, 
C. P.C. Setting aside a certificate of exe- 
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cution of award under Section 154, is not 
therefore proper. (Paras 9, 10, 11) 

Index Note: — (B) Maharashtra Co- 
operative Societies Act (24 of 1961), Sec- 
tion 154. 


Brief Note:— (B) Revisional juris- 
diction conferred by Section 154 does not 
include power to set aside legal and pro- 
per order passed by Assistant Registrar 
of Co-operative Societies. (Para 9) 

H. G. Advani and K. N, Mirchan- 
dani, for Petitioner; M. S. Sangavi. I/b. 
M/s, Little and Co.. Attorneys (for Nos. 
1 and 2) and K, J. Abhyankar (for No. 
3), for Respondents. 

VAIDYA, J:— The above special 
civil application under Articles 226 and 
227 of the Constitution of India is direct- 
ed against the order of the Divisional 
Joint Registrar of Co-operative Societies, 
Bombay, dated April 18, 1973, setting 
aside the certificate issued by the Assis- 
tant Registrar. Co-operative Societies, 
Bombay, for execution of an award pass- 
ed in the proceedings under Section 91 
of the Maharashtra Co-operative Societies 
Act, by consent on November 15, 1969. 
The order of the Divisional Joint Regis- 
trar is challenged on the ground that he 
had no jurisdiction to set aside the certi- 
ficate to execute the award as decree of 
the Civil Court, 

2. A few relevant facts may be 
stated briefly as follows: 

The petitioner filed an arbitration - 
case against respondent No. 3 under Sec- 
tion 91 of the Maharashtra Co-operative 
Societies Act. 1960, The case was refer- 
red to the Officer on. Special Duty, Bom- 
bay, who passed an award in accordance 
with the consent terms arrived at be- 
tween the parties. Under the said award 
the respondent undertook to pay to the 
petitioner Rs. 350/- as compensation for 
the flat occupied by him in a Co-opera- 
tive Housing Society, which was also a 
party to the said arbitration case. He 
had also to pay arrears of compensation 
at the said rate, It was further provided, 
that in the event of the respondent 3, 
failing to pay arrears as stipulated above, 
or in the event of his failing to pay ar- 
rears of compensation and other dues for 
three consecutive months, notwithstand- 
ing anything else contained in the con- 
sent terms, the respondent 3 was liable 
to be evicted immediately. 

3. On December 7, 1971. the peti- 
tioner applied to the Assistant Registrar, 
Co-operative Societies for issue of a cer- 
tificate for execution of the award as a 
decree though the Civil Court under Sec- 
tion 98 of the Maharashtra Co-operative 
Societies Act, 1960 alleging that the res- 
pondent No. 3 failed to carry out the 
award. The Assistant Registrar of Co- 
operative Societies issued a certificate 
for execution of the award under  Sec- 
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tion 98 (a) of the Maharashtra Co-opera- 
tive Societies Act, 1960, on February 16, 
1972. Relying on the said certificate the 
petitioner filed the execution application 
on the Original Side of this Court for 
recovery of possession of the flat. 


4. During the pendency of the 
said application respondent No. 3 filed a 
revision application under Section 154 be- 
fore respondent No. 1, the Divisional 
Joint Registrar of Co-operative Societies, 
Bombay, challenging the issue of the 
certificate on the ground that he had 
paid regularly Rs, 350/- by way of com- 
pensation and Rs. 11/- as car parking 
charges every month. It was ccntended 
that while the amount of compensation 
was being paid through bank, the car 
parking charges were paid by him in 
cash and no receipts were passed by the 
petitioner. He, therefore, contended that 
the petitioner was not entitled to exe- 
cute the award. 


5. The revision application was 
resisted by the petitioner before respon- 
dent No. 1 on the ground that as the 
same matter was pending in execution 
before this Court on the Original Side, 
the objections regarding the execution of 
the award ought to have been raised 
only before the High Court and not be- 
fore the Registrar of Co-operative So- 
cieties, It was also pointed out that res- 
pondent No. 1 should not reserve the 
certificate of execution because the res- 
pondent No. 3 had filed a suit in the 
Small Causes Court challenging the ju- 
risdiction of the Registrar to decide the 
dispute under Section 91 of the Maha- 
rashtra Co-operative Societies Act 1960 
and that the said suit is also pending in 
Court, 


6. The respondent No. 1 overruled 
these objections on the ground that the 
result of the finding or order of the As- 
sistant Registrar was that the respon- 
dent No. 3 had become a defaulter, but 
the Assistant Registrar had not given any 
opportunity to the respondent No. 3 to 
satisfy him that he had not committed de- 
faults and that the award was not liable 
to be executed. The respondent No. 1 
further held that, that was a matter in 
which the executing Court could not go 
into, 

7. The said decision,of the respon- 
dent No, 1 is challenged in this petition 
on the ground that the decision of the 
Registrar is contrary to the provisions of 
Section 47 of the Civil Procedure Code, 
which provides, inter alia as follows:— 

"47. Questions to be determined by 
the Court executing decrees, — (1) All 
questions arising between the parties to 
the suit in which the decree was passed 
or their representatives, and relating to 
the execution, discharge or satisfaction 
of the decree, shali be determined by the 
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Court executing the decree and not by 
a separate suit.” 

In the present case the only question is 
whether the award can be executed by 
the petitioner in view of what .respon- 
dent No. 3 has contended, The question 
can be considered only by the Executing 
Court under Section 47 of the Civil Pro- 
cedure Code after the certificate is issu- 
ed under Section 98 of the Maharashtra 
Co-operative Societies Act, which in so 
far as it is material reads as follows: 

“98. Every order passed by the Re- 
Bistrar or a person authorised by him 
under Section 88 or by the Registrar. 
his nominee or board of nominees under 
Section 95 or 96, every order passed in 
appeal under the last preceding section, 
every order passed by a Liquidator under 
Section 105, every order passed by the 
State Government in appeal against 
orders passed under Section 105 and every 
order passed in revision under Sec. 154 
shall, if not carried out,— 

(a) on a certificate signed by the Re- 
gistrar or a Liquidator, be deemed to be 
a decree of a Civil Court, and shall be 
executed in the same manner as a decree’ 
of such Court.” 


The Assistant Registrar was, therefore, 
justified in issuing the certificate as it 
was complained to him by the petitioner 
that the respondent No. 3 had not car- 
ried out the terms of the award, The 
Assistant Registrar had no discretion in 
the matter. He was not bound to issue 
a notice to the respondent No. 3. He 
had to order the issue of a certificate. 


8. Once a certificate was issued in 
accordance with the provisions of Sec- 
tion 98 (a) the award should be deemed 
to be decree of a Civil Court and shall 
be executed in the same manner as a 
decree of such Court. All questions re- 
lating to the execution, or discharge sa- 
tisfaction of the award shall be there- 
fore, thereafter, decided only under Sec- 
tion 47 of the Code of Civil Procedure 
and not by the Registrar or the Assis- 
tant Registrar, Respondent No. 1 ignor- 
ed the provisions of Section 47 of the 
Civil Procedure Code and wrongly  as- 
sumed that it was still open to the Re- 
gistrar to consider under Section 154 of 
the Maharashtra Co-operative Societies 
Act, whether the certificate issued by the 
Assistant Hegistrar was legal and proper. 

9, Section 154, confers  revisional 
jurisdiction on the State Government and 
the Registrar for the purpose of con- 
sidering the legality and propriety of 
any decision or order passed by a Sub- 
ordinate Officer, It confers on them the 
power to set aside the entire decision or 
a part of it or to modify the decision. 
The power is: undoubtedly very wide, 
but it will not include setting aside a 
legal and proper order passed by the As- 
sistant Registrar. The wording of Sec- 
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tion 98 (a) and (b) shows that the Assis- 
tant Registarar has no discretion in the 
matter of issuing a certificate if an ap- 
plication is made to him stating that the 
award is not carried out. The word 
‘shall’ be deemed to be a decree and 
‘shall’ be executed as a decree leaves no 
discretion to the Assistant Registrar, H 
would have been a different matter if he 
was asked to execute the award for reco- 
very of sums under Section 156 of the 
Maharashtra Co-operative Societies Act, 
1960. where the words are ‘may recover’. 
In the present case the petitioner in 
whose favour the award was made had 
asked for execution of the award as a 
decree through Civil Court. We think 
the Assistant Registrar was, therefore, 
legally bound to issue a certificate, The 
Registrar could set aside the valid or pro- 
per order of issue of certificate. Sec- 
tion 154 of the Act did not authorise the 
Registrar to set aside the order issuing 
the certificate passed by the Assistant 
Registrar according to law. 


10. Mr. Abhyankar, the learned 
Counsel for respondent No. 3, submitted 
that having regard to the provisions of 
Section 98 of the Maharashtra Co-opera- 
tive Societies Act and Rule 83 of the 
Maharashtra Co-operative Societies Rules 
1961. the Assistant Registrar had to sa- 
tisfy himself before issuing a certificate, 
that the award was not carried out, and 
he could not do so unless he made pro- 
per enquiry after hearing the party 
against whom the award is passed, Once 
an award is passed and the execution is 
sought by the successful party through a 
Civil Court, we do not think that the 
Assistant Registrar has any power to 
hold an enquiry as to whether the al- 
legations made by the successful party 
that the award is not carried out is or is 
not correct. It is open to the party against 
whom the award is sought to be execut- 
ed to place befo-e the executing court 
material to show that the award is part- 
ly or fully satisfied and that the award 
is not executable for any reason of law 
or fact. Under Section 47 of. the Civil 
Procedure Code it is for the executing 
court to decide such question. Once a 
certificate is issued for execution of the 
award through a Civil Court, the ma-. 
ehinery under Section 98 becomes func- 
tus officio so far as the issue of certifi- 
cate of execution of the award as a dec- 
ree is concernéd, All questions relating 
to the execution of the award must be 
henceforward decided by a Civil Court. 


11. We do not think that Sec- 
tion 98 and Rule 83 contemplate that if 
a party is successful in getting any 
award in a proceeding under Section 91 
once again he should go through an in- 
quiry and hearing to satisfy ‘the Assis- 
tant Registrar that the award is not car- 
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ried out, Such multiplication of pro- 
ceedings before the Assistant Registrar, 
who is also authorised to pass an order, 
could never have been intended n 
the Legislature. All that a party is re- 
quired to do under Section 98 is to make 
a statement that the award is not satis- 
fied or that the award is not carried oul 
by the party against whom the award is 
made. 

12. In the result the impugned 
order passed by the Divisional Joint Re- 
gistrar of Co-operative Societies, Bom- 
bay, respondent No. 1. dated April 18, 
1973, is quashed and set aside as the res- 
pondent No. 1 had no jurisdiction to set 
aside the order properly passed in ac- 
cordance with law, in the facts and cir- 
cumstances of the case by the Assistant 
cu de Co-operative Societies, Bom- 

ay. 

13. Rule is made absolute. Res- 
pondent No. 3 to pay costs of the peti- 
tioner. Respondents Nos. 1 and 2 to bear 
their own costs. 

Petition allowed. 
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Virbala Sumant Lokhande, Appellant 


v. Sumant Madhav Lokhande, Respon- 
dent. 


A. F, O. D. No, 473 of 1970, D/- 10-4- 
1973. against order of S, G. Mandlik, 
Extra Jt. J., Poona in Marriage Petn. No. 
12 of 1968. 


Index Note: (A) Divorce Act (1869), 
Section 10 — Application for divorce on 
ground of adultery coupled with deser- 
tion for two years or upwards — Decree 
when can be granted. (X-Ref:— Sec- 
tion 3 (9)). 


Brief Note: — (A) Desertion may 
be actual desertion in the sense that the 
husband has driven away his wife and is 
not prepared to take her back, But there 
may be cases where there may not be 
actual desertion of one spouse by  an- 
other. It may be styled as a case of con- 
structive desertion. Even such desertion 
will amount to an abandonment against 
the wish of the person challenging it 
with the meaning of desertion in Sec., 
tion 3 (9) of the Divorce Act. When the 
husband continues to lead an adulterous 
life and makes it impossible for his wife 
to return to him for cohabitation . then 
it must be held that he has abandoned 
or deserted her against her wish, (1884) 
9 P. D, 245 and (1888) 13 P. D. 216. Rel, 
on. (Paras 9. 10) 

Where it is not denied that from a 
short time after marriage till the pre- 
sentation of petition for dissolution of 
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marriage (period of more than two 
years) the husband has been living in 
adultery with another woman in a house 
and the wife knows full well that her 
husband is leading such a life, she is jus- 
tified in saying that under the circum- 
stances she is not prepared to go back 
to her husband for cohabitation. Held 
that the husband is guilty of desertion 
and the appellant (wife) is entitled to a 
decree for divorce on the ground of 
adultery coupled with desertion. 

(Paras 10. 13) 


Cases Referred: Chronological Paras 
(1888) 18 PD 216 = 57 LJP 101, Garcia 
v, Garcia 12 
(1884) 9 PD 245 = 53 LJP 118, Farmer 
v. Farmer 12 


P. P, Salvi, R. R. Salvi and Miss J. 
Tribbuwan, for Appellant; C. R. Dalvi, 
for Respondent. 


JUDGMENT:— The appellant origi- 
nal applicant had filed a petition for di- 
vorce against her husband under Sec- 
tion 10 of the Indian Divorce Act The 
appellant claimed divorce on two dis- 
tinct grounds. She prayed that her mar- 
riage may be dissolved on the ground 
that since the solemnization thereof her 
husband has been guilty of adultery 
coupled with such cruelty as without 
adultery would have entitled her to a 
divorce, a mensa et toro. She also claim- 
ed dissolution of marriage on the addi- 
tional ground that since the  solemniza- 
tion of the marriage her husband was 
guilty of adultery coupled with desertion 
without reasonable excuse for two years 
or upwards. 


2. The  respondent-husband  re- 
sisted the application and denied the al- 
legations about adultery. cruelty and de- 
sertion. After consideration of the evi- 
dence adduced by the parties, the learn- 
ed Extra Joint Judge at Poona came to 
the conclusion that the petitioner failed 
to establish the ground based upon adul- 
tery coupled with legal cruelty. How~ 
ever, the learned Judge was of the view 
that the evidence was sufficient for re- 
cording a finding that the respondent 
husband was living in adultery ior two 
‘years or more since the solemnization of 
.the marriage. But according to the learn- 
ed Judge the evidence adduced by the 
petitioner was not sufficient ‘to support a 
finding that the husband was guilty of 
desertion. As no case of adultery coupl- 
ed with desertion without reasonable ex- 
cuse for two years or upwards was made 
out by the petitioner, she was not entitl- 
ed to any relief. Even the separate ap- 
plication for alimony pendente lite was 
dismissed by the learned Judge as the 
petitioner had not established that she 
had no other sufficient means of liveli- 
hood. 
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3. Mr. Salvi, who appears for the 
appellant, has challenged tbe decree 
mainly on the ground that the learned 
Judge has committed an error of law 
while recording a finding that the facts 
and circumstances placed on record by 
the parties do not make out a case of ad- 
ultery coupled with desertion. For ap- 
preciating this contention a few more 
facts will have to be stated. 


4, The petitioner is a résident of 
Ahmednagar. The respondent is working 
at Kirkee Factory, He is residing with 
one Anjani R, Kasab at the Nurses quar- 
ters at Kirkee.  Anjani R. Kasab is a 
spinster. She is more or less of the same 
age as the husband, She may even be 
younger by about 4 or 5 years, The mar- 
riage between the appellant and the res- 
pondent was solemnized at Ahmednagar 
on 29th May, 1964. After marriage petis 
tioner lived with her husband at Ked- 
gaon, a plaee where her mother-in-law 
stayed. "Thereafter she went to her hus- 
band at Kirkee, She was with her hus- 
band till the end of June 1964. She left 
her husband's place and went to Ked- 
gaon. She spent there a few days and 
thereafter she returned to Ahmednagar. 
She is with her parents for all these 
years thereafter, 


5. She had filed an earlier peti« 
tion in the District Court at Poona. it 
was Marriage Petition No, 7 of 1965. She 
had claimed divorce on the allegation 
that the husband was guilty of adultery 
coupled with cruelty. The assertion in 
the petition was that for a week after 
the marriage she was staying with her 
husband at Kirkee. During this period 
her husband led an adulterous life with 
Anjanibai, The learned District Judge 
after consideration of the case came ta 
the conclusion that the evidence adduced 
by the petitioner was not sufficient to 
warrant a finding that the husband was 
guilty of adultery. The application was 
dismissed. 


6. The petition of the appellant 
was resisted by the husband, inter alia, on 
the ground that the action of the peti- 
tioner is barred by res judicata, The 
learned Judge examined this contention 


- and negatived the same on the ground 


that the petitioner had then alleged that 
during the first week after marriage the 
husband had committed adultery. The 
present application seeks relief as events 
have happened after the expiry of that 
period. It is for this reason that Mr. 
Dalvi for the respondent could not urge 
in this appeal that the petitioner's appli- 
cation is barred by res judicata. The 
learned Judge after scrutiny of the en- 
tire evidence has reached a conclusion 
that the respondent is living in adultery 
with Anjanibai Kasab throughout the 
period after the marriage ie. since June 
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1964, His finding is based on both oral 
and documentary evidence. The peti- 
tioner has examined herself and some 
two neighbours, who were residing in the 
vicinity of Kirkee hospital and her 
brother Purshotam, who had visited her 
once or twice, The residents of Kirkee 
have deposed about the adultery. She 
has produced a number of letters and 
telegram sent by Anjanibai to their ad- 
dress at Ahmednagar. Ex. 28 is the tele- 
gram dated 28th May 1964 sent by An- 
janibai Kasab to the appellant’s father at 
Ahmednagar. It was received at Ahmed- 
nagar on 29th May 1964, ie. the day of 
wedding, This contains a caution by 
Anjanibai 'to the appellant not to marry 
the respondent. Exs. 29 and 30 are the 
jetters dated 27th May 64. Both these 
letters are posted from Kirkee by Anjani- 
bai One is addressed to the appellant's 
father and the other is addressed to the 
respondent. The letter addressed to the 
respondent contains specific accusation 
which would leave no room for doubt 
that there was long standing intimacy 
between the respondent and Anijanibai. 
The learned Judge also referred to ‘the 
evidence of the respondent and certain 
important admissions given by him, He 
had made no secret of the fact that he 
and Anjanibai have been residing in the 
room since 1942. Considering.their ages 
there can be no doubt that there musi 
be illicit intimacy between them. As the 
finding about adultery is based on over- 
whelming evidence, Mr. Dalvi for the 
respondent was not in a position to ad- 
vance any argument, to the effect that 
the view of the learned Judge was either 
erroneous or not supported by sufficient 
evidence. 


Ta That leaves for consideration 
only the point of law raised in this ap- 
peal. Section 10 of the Indian Divorce 
Act enables a wife to present a petition 
to the District Court praying that her 
marriage may be dissolved on the ground 
that since the solemnization thereof her 
husband has been guilty of adultery 
coupled with desertion without reason- 
able excuse for two years or upwards. 


8. The learned Judge has discus- 
sed the issue of desertion in para 9 of his 
judgment. He rightly points out that the 
wife has to establish adultery coupled 
with desertion after the end of June 
1964. It is a fact that after June 64 till 
the date of the filing of the petition, the 
wife Virbala Lokhande and her husband 
Sumant Lokhande have not come toge- 
ther or lived as husband and wife at 
any time. Virbala has been staying with 
her father at Ahmednagar and the res- 
pondent Sumant Lokhande has been re- 
siding with Anjanibai Kasab at the quar- 
ters or house in zhe compound of the 
hospital of the Ordnance Factory at Kir- 
kee after his marriage till the date of 


Virbala v. Sumant (Bhasme J.) 


[Prs. 6-10] Bom. 299 


the petition. It is not disputed that the 
wife Virbala at no time during this 
period attempted to go to her husband 
and the latter refused to accommodata 
her, It is clear from the evidence thaf 
the wife left the quarters of Anitanibai 
where her husband was with her after 
their marriage and went to the mother 
of her husband for some time and then 
left for her father’s place at Ahmednas 
gar. Relying on this material the learn- 
ed Judge says that the wife has not come 
forward with any allegation that her 
husband had left her. In fact the wife 
left her husband’s place on or about 20th 
June, 1964. Then the learned Judge re- 
ferred to the specific admissions of Vir- 
bala that even if her husband was pre- 
pared to take her as his wife, she was 
not prepared to go and stay with him. 
She did not intend to live with him as 
his wife. The husband Sumant Lokhande 
swears that his wife left his mother's 
place at Kedgaon without intimation to 
him and without his knowledge. He says 
that he had not  deserted his wife. In 
view of these facts and circumstances the 
learned Judge made a finding that the 
husband was not guilty of desertion. 
Mere proof of adultery without desertion 
will not be a ground for divorce ~ under 
the relevant clause of Section 10 of the 
Indian Divorce Act. 


9. In Section 3 clause (9) of tha 
Indian Divorce Act, the word "desertion" 
is defined. “Desertion” implies an aban- 
donment against the wish of the person 
charging it. The definition of “desertion” 
by itself does not give much assistance 
while considering all the implications of 
the act of desertion. The term ig judi- 
cially interpreted by courts, Desertion 
may be actual desertion in the sense that 
the husband has driven away his wife 
and is not prepared to take her back. 
But there may be cases where there may 
not be actual desertion of one spouse by 
the other. It may be styled as a case of 
constructive desertion. Even such deser- 
tion will amount to an abandonment 
against the wish of the person charging 
it within 'the meaning of Section 3 (9) of 
the Act. 


10. The facts of the present case 
clearly show that the appellant Virbala 
left the house of her husband within a 
short time after the solemnization of the 
marriage. In view of the decision in the 
earlier Marriage Petition, it cannot be 
said that during that short period the 
husband was guilty of adultery or any 
such conduct which made it impossible 
for Virbala to stay with him or cohabi- 
tation, But it cannot be denied that du- 
ring the entire period since June 1964 
till the presentation of the petition by 
the appellant the husband has been liv- 
ing in adultery with Miss Anjanibai 


300 Bom. 


Kasab, The appellant, as the wife, 
knows full well that her husband leads 
such a life. She is justified in saying 
that under the circumstances she is not 
prepared to go back to her husband for 
cohabitation. The husband had not con- 
cealed the fact that he has been staying 
with Miss Anjanibai Kasab. It is true 
that he has stoutly denied the allegations 
of the wife that he had deserted her. 
But when he continues to lead such a 
life and makes it impossible efor his wife 
to return to him for cohabitation, then it 
must be held that he has abandoned or 
deserted her against her wishes. 


11. Mr, Salvi for the appellant has 
relied on two English decisions which 
appear to be more or less identieal with 
the facts of the present case. 

12. In Farmer v. Farmer, (1884) 9 
PD 245, the facts were strikingly similar 
to the facts of the instant case. Part of 
the headnote may be reproduced as it 
gives a clear outline of the facts of the 
case: 

"A husband in 1880 ceased to reside 

with his wife on the pretence that his 
business compelled him to be absent, but 
he supplied her with necessaries and cor- 
responded with her and visited her  oc- 
casionally, and a child was born in Feb- 
ruary, 1884. In January 1884 the wife 
discovered that he had for years been 
living with another woman." 
The President of the Division, Sir J. 
Hannen, rejected the petition on the 
narrow ground that the husband's con- 
duct did not amount to desertion for twa 
years. But whether the conduct amounts 
to desertion:or not is made clear in his 
folowing lucid observations:— 

"I have on other occasions pointed 
out that if a man is living with another 
woman the wife is justified in saying 'I 
shall not return to you, nor shall I allow 
you to have access to me while you are 
living in open adultery with another 
woman’. And it may be that in this case 
that which amounts to desertion has 
commenced, and that when the necessary 
time has elapsed the wife may claim re- 
lief both on the ground of adultery and 
desertion.” 

The abovementioned decision was cited 
with approval in (1888) 13 PD 216 (Garcia 
v. Garcia). The facts here were that the 
parties were married as long ago as the 
year 1866, After some years of appa- 
rently happy married life the husband 
got into some financial difficulties and 
became bankrupt, He procured a house 
for the wife in Manchester and to avoid 
creditors and for the protection of the 
property he suggested that his wife 
should live under an assumed name, 
She accepted the proposition and adopted 
a different name. The wife and her child 
both lived under assumed names.  Du- 
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ring the whole period he made allowance 
for the maintenance of his wife and 
child, while they remained in Manches- 
ter and after they were removed to Lon- 
don in 1883 he visited them occasionally. 
He always came by the backdoor. It was 
an odd way of cohabiting. But still he 
continued to sleep in the house occasion- 
ally down to some time in the year 1885. 
Thereafter the wife began to suspect and 
later on she was convinced that he was 
living with another woman. She institut- 
ed a suit for divorce on the ground of de- 
sertion and adultery. Butt, J.. followed 
the abovementioned decision in (Farmer 
v. Faxmer) and held that the conduct of 
the husband did amount to desertion. 

13. Having considered all the facts 
and cireumstances of the present case, ] 
have no doubt that the husband is guilty] 
of desertion and this is a case of adultery 
coupled with desertion within the mean- 
ing of the relevant clause of Section 10 
of the Indian Divorce Act. The appel- 
lant will be entitled to a decree for di- 
vorce on this ground. 

14, The learned Judge has then 
considered the appellant’s application for 
alimony pendente lite. The application 
was rejected by the learned Judge on 
certain grounds mentioned by me above. 
Mr. Salvi for the appellant and Mr, Dalvi 
for the respondent agree that the appel- 
lant would not press her claim for 
alimony pendente lite, but she will be 
entitled to claim alimony at the rate of 
Rs. 80/- per month after the decree is 
confirmed under Section 37 of the Act. 
Accordingly. I record the agreement of 
the parties that the appellant will be en- 
titled to permanent alimony at this rate 
from the date of tbe confirmation of the 
decree under Section 37 of the Act. 

15. In the result the appeal is al- 
lowed, the order passed by the learned 
Extra Joint Judge, Poona, is set aside 
and a decree for dissolution of the mar- 
riage under Section 10 of the Indian Di- 
vorce Act is passed in favour of the ap- 
pellant on the ground that the respon- 
dent-husband has been guilty of adultery 
coupled with desertion without reason- 
able excuse for two years or upwards. 
The appellant will be entitled ‘to costs 
throughout. ? 

Appeal allowed. 


AIR 1974 BOMBAY 300 (V 61 C 66) 
DESHMUKH AND JOSHI, JJ, 

The State of Maharashtra, Appellant 
v. Narayan Shankar Hasabnis and others, 
Respondents. 
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Index Note: — (A} Bombay Pargana 
and Kulkarni Watans (Abolition) Act (60 
of 1950). Sections 3 and 4 — Bombay Land 
Revenue Code, Section 61 — Determina- 
tion of nature cf oceupation of former 
watandar — Scope of Section 4 — Liabi- 
lity of former watanday regarding land 
assessment — Extent of. 


Brief Note: — (A) The language of 
the substantive part of Section 4 (1) to- 
gether its provisos indicates that though 
the determination of the nature of occu- 
pation is postponed to a future date as 
and when that decermination takes place, 
it begins to operate retrospectively from 
the date when the Act became applic- 
able. (Para 15) 


If the former Watandar pays the oc- 
cupaney price he shall be an occupant 
and if he does no: he shall be deemed to 
be unauthorisedly occupving the land. 
Thus, once the nature of occupation of 
the former watandar is determined that 
shall be the nature of his occupation from 
the day the lands were resumed under 
Section 3 (3). (Para 15) 


In eases where there is no regrant 
but the plaintiffs physical occupation of 
the land is declared to be unauthorised, 
the plaintiff ig obviously unauthorisedly 
occupying the unalienated land. Such a 
person clearly falls under Section 61 and 
is made liable to pay assessment for the 
whole period in the first instance and 
something more by way of penalty if the 
Coliector so decides. Since the Legisla- 
ture permitted some time to persons like 
the plaintiff either to accept or decline 
to accept the grart, it stands to reason 
that the Collector would claim from such 
watandarsg only assessment and nothing 
more under Section 61 for that period of 
occupation permitted by the statute it- 
self. It is therefcre reasonable that the 
claim against such persons in occupation 
would be only equal to the land assess- 
ment and not more. (Para 16) 


S. C, Pratap Asst. Govt. Pleader. for 
Appellant; N, S. Shrikbande, for Respon- 
dents. . 

DESHMUKH, J:— This appeal has 
been referred to a Division Bench by a 
Single Judge of this Court as it ^nv^!'ves 
interpretation of some of fhe provisions 
of the Bombay Pargana and Kulkarni 
Watans (Abolition) Act. 1950 (Bombay 
Act No. LX of 150 (hereinafter refer- 
red to as "the Act") In both the Courts 
below a decree for injunction has been 
passed against the State of Maharashtra 
restraining them from executing a claim- 
notice Exhibit 71 for the amount of 
Rs. 3,801.41 P. As the Courts below have 
held that the plaintiff-respondent is not 
liable to pay the amount, the State of 
Maharashtra has filed this second appeal 
for obtaining an adjudication that under 
the provisions of the Act as well as the 
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(hereinafter referred to as "the Code"). 
which applies to all the resumed lands as 
a result of the implementation of the 
Act, Inamdars in the position of the 
plaintiff would always be liable to pay 
the assessment. As this is a point of 
some importance, the appeal has been 
referred to the Division Bench. 


2. The facts which must ke noted 
for the purpose of understanding the 
dispute between the parties are thcse: 
Originally, plaintiff was admittedly the 
Inamdar of the village Tilgaon in Thana 
District, For a few years after the Act 
came into force, the Revenue  Depart- 
ment in the Thana Distriet had no clear 
information at all about the nature of tbe 
grant in favour of the plaintiff, Tt is now 
undisputed that the grant in favour of the 
plaintiffs family was not a personal Inam 
but was a Paragana Inam. It is also un- 
disputed that the village Tilgaon was an 
unsurveyed village till it was resumed 
under the Act. Under the Paragana Inam 
grant, the plaintiffs family was not lia- 
This Inam 
came to be abolished with effect from Ist 
May, 1951. as a result of the passing of 
the Act by the then State of Bombay. 
After about three years, the Mamlatdar 
Wada issued a letter (Ex. 58) dated 28rd 
January, 1954, informing the plaintiff that 
ali his lands have been resumed by the 
State under the provisions of the Act and 
they are to be re-granted to him on con- 
dition that the plaintiff pays six times the 
assessment by wav of occupancy price. 
This payment had got to be made on or 
before 30th April. 1954 and if this was 
not done he would be removed from the 
land, Within a couple of months there- 
after, the Mamlatdar Wada. issued a 
notice (Ex. 52) dated 18th March, 1954, 
informing the plaintiff that he should not 
collect any revenue from the Khatedars 
direct as his personal Inam had been abo- 
lished from the Ist of August, 1953. This 
led to further correspondence in due 
course. There was lull for about 3 years 
or more and in 1957-58 considerable cor- 
respondence took .place between the 
plaintiff on the one hand and the Mam- 
latdar and the Prant Officer on the other. 
The plaintiff pointed out to the Revenue 
Officers that his was not a personal Inam 
as was assumed in Ex 52 but a Paragana 
Inam, not liable to render any service 
and as such, he was obliged to pay only 
six times the assessment by way of occu- 
pancy price. The further correspondence 
shows that the plaintiff never accepted 
the offer of regrant with conditions at- 
tached to it. As a result of this corres- 
pondence, the plaintiff by his letter (Ex. 
54) dated 26th November, 1957. inform- 
ed the Mamlatdar Wada that he had de- 
posited an amount equivalent to six times 
the assessment,” namely, Rs. 1,887-6-0 as 

\ 
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also Rs. 486-9-0 by way of Muksan as 
contemplated by the Code and thus cre- 
dited in the Treasury a total amount of 
Rs. 2,373-15-0. This information was 
followed by a letter (Ex, 56) dated 9th 
February 1958 issued by the Prant Offi- 
cer in favour of the plaintiff, The Prant 
Officer informed that the plaintiff was a 
Paragana Watandar whose lands were 
resumed under Section 3 of the Act and 
the plaintiff having paid the occupancy 
price at six times the full assessment into 
the Wada Sub-Treasury as required by 
Section 4 of the Act, the lands mentioned 
in Column 3 of Schedule ‘A’ attached to 
the order were re-granted to the plain- 
tiff who was the Watan-holder on new 
impartible -and inalienable tenure under 
Sections 4 (1) and 4 (2) subiect to three 
conditions. The first condition was that 
the grant shall be subject to the right of 
publie, if any, that may be established 
under Section 4A of the Act. The second 
condition was that the right over the 
trees in the land regranted as mentioned 
in Column 3 of the Schedule ‘A’ attached 
to the Order is reserved with the Gov- 
ernment. And the third condition was 
that an agreement in the prescribed form 
shall be executed by the grantee (the 
plaintiff) within a month from the date 
of receipt of the order with additional 
conditions of the order before the Mam- 
latdar Wada. 


3. This order of the Prant Officer 
led to voluminous correspondence, du- 
ring which the Mamlatdar realised that 
the village was formerly unsurveyed and 
as a result of fresh survey conducted the 
new assessment was fixed: at a much 
higher rate than before, Since six times 
the full assessment was payable by the 
Inamdar and since the Mamlatday felt 
that the new assessment of the plaintiff's 
land was Rs, 970-10-9, he sent a tele- 
gram dated ist May, 1958, calling upon 
the plaintiff to state by wire or telegram 
whether he was willing to pay the differ- 
ential occupancy price of Rs. 3,936-10-6, 
that is to say, the total occupancy price 
of Rs. 5,824-0-6 minus the payment of 
Rs. 1,887-6-0 as deposited by the plain- 
tiff earlier. It may be verv briefiv noted 
that the plaintiff has never paid the dif- 
ference which he was called upon to pay 
by the Mamlatdar, nor has he ever exe- 
cuted any agreement in favour of ‘the 
State. The total payment made by the 
plaintiff is confined to Rs, 1,887-6-0, 
which is six times the earlier Judi 
amount and not six times the full assess- 
ment of the land, The plaintiff all the 
while informed the Revenue Officers that 
he was not willing to accept the re-grant 
on terms and conditions proposed in Ex. 
56. In fact, the plaintiff insisted upon 
three further conditions under which 
alone he would be' willing to accept the 
re-grant. His first condition was that all 
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the trees which in fact formed a forest 
must be re-granted to him and shall not 
be excluded from the grant. The second 
condition was that there were more lands 
of his ownership than shown in the 
Schedule ‘A’ and all of them must be in- 
cluded in the re-grant. His third condi- 
tion was that after having prohibited the 
plaintiff from making any recoveries from 
the Khatedars as per Ex. 52 with effect 
from ist of April, 1953, the State Gov- 
ernment effected recoveries through its 
Officers during the entire period of five 
years from 1-5-1951 to  31-4-1956 and 
therefore unless a clear account was ren- 
dered to him in regard to the recoveries 
made by the Government and credit 
given to the plaintiff for those recoveries, 
he would not be able to make payment. 
He however showed hig readiness and 
willingness to pay whatever may be 
found due from him after the account is 
so rendered. The matter merely rested 
at this stage and there has been no ac- 
tual re-grant as contemplated by the 
provisions of the Act as also the Rules 
made thereunder by the State. 


4, Against this background, the 
plaintiff received a notice Ex. 71 dated 
3rd June, 1959, from the Talathi of vil- 
lage Saja Kone under whose jurisdiction 
the village Tilgaon falls. In this notice. 
the Talathi informs the plaintiff that he 
was liable to pay assessment to Govern- 
ment for a period commencing from ist 
May, 1951 (that is the day when the Act 
came into force) upto: 31st July. 1956, 
After the 1st of August 1956 as a result 
of the provisions of the Bombay Tenancy 
and Agricultural Lands Act the assess- 
ment is being directly recovered from 
the tenants on the land, During these 
five years, the plaintiff is informed of 
the old assessment as also the revised as- 
sessment after the survey. A table is 
furnished in the said notice which points 
out the annual assessment during this 
period, recoveries effected by the State 
and the balance due and recoverable by 
the State from the plaintiff. This balance 
is claimed at Rs. 3,801.41 P. The plain- 
tiff at once replied to this notice by Ex. 
72 dated 14th June, 1959 and pointed out 
to the Mamlatdar that he was prevented 
from ‘effecting recoveries but still a claim 
during the period he was so prohibited 
from making recoveries is also being fast- 
ened upon him, Instead of accepting this 
grievance of the plaintiff, the plaintiff 
was called upon by ‘the Mamlatdar by a 
telegram dated 20th July 1959 (Ex. 73) 
to pay the amount of Rs. 3,801,41 P. tele~ 
graphically. It is not necessary to refer 
to the entire correspondence and it would 
be sufficient to state that the ` plaintiff 
found that not onlv his grievances were 
not being redressed but the Revenue Of- 
ficers were making preparations for is 
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suing distress warrant for recovering the 
sum of Hs. 3.801.41 P. from him. As the 
the plaintiff felt that he was not liable 
to pay this amourt of Rs. 3,801.41 P. and 
as he apprehended that the Revenue Offi- 
cers would be enforcing the recovery of 
that amount by a distress warrant, he 
served a notice under S. 80 of the Civil 
Procedure Code (Ex. 48) dated 24th 
August, 1959, and. thereafter. filed the 
present suit on 13th January 1960. 


5. Briefly stated, the plaintiff al- 
leges in the plaint that he was being 
treated as a re-grantee from the mere fact 
that he deposited six times the Judi 
amount and that two different claims 
were made against him — one for the 
differential occupancy price and the other 
for the assessment amount for the  pe- 
riod 1-5-1951 to  31-7-1956. He points 
out that he was prevented from effect- 
ing recoveries after 1-8-1953 and he has 
not made any recoveries thereafter, He 
further points out that the State of Maha- 
rashtra must have made recoveries there- 
after and no account is being rendered ‘a 
him of the recoveries effected by the 
State, As the plaintiff has not complied 
with the formalities of the re-grant. there 
is no legal and valid re-grant and the 
plaintiff therefore is not liable in the 
circumstances for paying anything to the 
State Government. The plaint gives an 
impression that th» plaintiff mainly relies 
upon the absence of a legal re-grant for 
disowning any liability to pay. though in 
the history of the litigation that preced- 
ed he has pointec out that he was res- 
trained by the order of the Revenue Offi- 
cers from making recoveries and that 
also constitutes a ground why he would 
not be liable to pay. 


6. The written statement of the 
defendant Ex. 32 is not very clear as to 
how the plaintiff is being held responsi- 
ble. It is alleged that the plaintiff ten- 
tatively paid Rs. 1,887-6-0 on 24th July, 
1954 and therefore a further notice was 
issued to him calling upon him to pay 
the differential occupancy price, It is 
explained that the letter'of the Prani 
Officer dated 9th February, 1958, Ex. 56 
does not effect any grant. The re-grant 
under Section 4 of the Act is conditional 
uvon the payment of occupancy price 
which is six times the full assessment and 
the execution by the plaintiff of a regu- 
lar Kabulayat as. prescribed. Until this 
happens there is no  re-grant in favour 
-of the plaintiff. It is then pointed that 
the re-grant of the resumed lands is gov- 
erned by Section 62 of the Code and Rule 
58 of the Land Revenue Rules under the 
provisions of the Code. As a combined 
effect of ‘these provisions, the Collector is 
competent not only to reserve rights re- 
garding trees etc. while giving a re-grani 
but he is also entitled to recover .the as- 
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sessment. It is further pointed out that 
even though the certificate might have 
taken quite some time to issue, it is with- 
in the competence of the Collector to as- 
sess retrospectively the revenue payable 
on the lands according to the proviso to 
Section 52 of the Land Revenue Code in- 
serted by Amending Act No. 28 of 1956. 
It is therefore pointed out that the claim 
of the State is lawful and it is open to 
the State to resort to such ways and 
means as are permissible under the pro- 
visions of the Code. "Therefore, the plain- 
tiff is not entitled to tne ralief of iniunc- 
tion. It is also pointed out that this be- 
ing a mere money claim, the plaintiff 
may pay the amount first and claim a 
refund, if he is not liable. That would 
be an adequate and alternative remedy 
available to the plaintiff and the discre- 
tionary relief of iniunction should not be 
granted to the plaintiff, 


7. On these  pleadings and after 
going through the oral and documentary 
evidence, the learned trial Judge came to 
the conclusion that there bas been no re- 
grant in the present case as the condi- 
tions on which the re-grant was offered 
are not fulfilled by the plaintiff. It is 
held that the Collector may have a right 
to levy and recover assessment retrospec- 
tively and when the plaintiff really be- 
comes a grantee at some future date, it 
may be possible for the State to effect 
recoveries; but at the time when the suit 
was instituted and was being heard, ‘the 
plaintiff was not a re-grantee of the land 
and as such, no recovery could be ef- 
fected against him. It is pointed out that 
when a claim is not due and recoverable, 
the resort to distress warrant would 


‘affect adversely the rights of the plaintifl 


and the suggestion of the  defendant- 
State that the plaintiff should in the first 
instance pay the amount and then claim 
a refund of it would not be in the cir- 
cumstances either an adequate or alter- 
native relief available to him. The learn- 
ed trial Judge therefore issued an injunc- 
tion within the ambit of his reasoning 
against the defendant-State. 


8. The defendant-State went in 
appeal and the learned Assistant Judge, 
Thana, confirmed all the findings of fact 
recorded by the trial Court and also re- 
iterated the legal position that in the ab- 
sence of a re-grant, the plaintiff could 
not be called upon to pay the amount 
demanded from him and if he is on ‘the 
land, the Government might take any ac- 
tion if they feel that he is a trespasser or 
if he has recovered any amount from the 
tenants, then a suit for damages might 
lie but no land revenue could be paid by 
him in the absence of re-grant to the 
holder of the Watan land. Incidentally, 
it is observed that if the plaintiff was 
not agreeable to execute a Kabulayat ex- 
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cept upon certain conditions, it is not pos- 
sible for the State to enforce a Kabula- 
yat upon an unwilling plaintiff. Since 
the plaintiff is not the holder of the 
Watan land by regrant. he cannot be call- 
ed upon to pay the arrears of land re- 
venue and whatever may be.the other 
rights vested in the State, the present 
amount of Rs. 3,801.41 P. could not be en- 
forced by distress against the plaintiff 
Being aggrieved by the decree and judg- 
ment of the learned Assistant Judge, 
Thana, thc defendant-State has filed this 
second appeal. 


9. Stated in brief, ‘the argument 
on behalf of the defendant-State was that 
the plaintiff may not be a re-grantee but 
on 2 proper construction of the provi- 
sions of the Act and the Code, he is al- 
ways liable to pay assessment to- the 
State until evicted from the land.  Ar- 
rears of land revenue are in fact due 
from ‘these disputed lands and they could 
be levied and recovered retrospectively 
by the Collector. It is also argued that 
since the claim is due and bona fide and 
since the relief of injunction is a discre- 
tionary relief, the Court should not exer- 
cise the discretion in favour of the plain- 
tiff as he may have alternative and ade- 


quate remedies to redress his grievance, 
if any, against the State. The reply of 
the plaintiff, briefly stated. is that not 


only he is not a re-grantee of the Watan 
lands but there is no liability at all on 
his part ‘to pay the assessment during the 
entire transitory period of five years 
from 1-5-1951 to 30-4-1956. Alternative- 
ly, it is argued that the circumstances ob- 
taining on the record clearly show that 
the plaintiff was prevented from effecting 


any recoveries from the Khatedars from ` 


1-8-1953 onwards and he never effected 
any recoveries as such in obedience to 
the order of the Mamlatdar, The notice 
which is sought to be enforced against 
the plaintiff covers the entire period of 
1-5-1951 to 31-7-1956 and as such at least 
a major portion of the claim is being un- 
Jawfully claimed against the plaintiff. 
This therefore is a fit case, according ‘to 
the plaintiff, where the discretionary re- 
medy of injunction should be granted to 
the plaintiff where a person tries to re- 
dress his grievance and the Revenue Au- 
thovities instead of taking cognisance of 
the grievance take up high-handed atti- 
tude and threaten to recover moneys by 
issuing distress warrant. it would be, ac- 
cord'ng to the plaintiff, a pre-eminently 
fit case where injunction should be grant- 
ed, It ig further argued that where two 
Courts have consistently exercised  dis- 
cretion in favour of the plaintiff, in the 
Second Appeal no circumstances are 
shown by the defendant why this Court 
should interfere with that exercise of 


discretion by the Courts below. 
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10. So far as the facts of this 
case are concerned, it appears to us that 
the decree for injunction would be re- 
quired to be maintained upon an ap- 
proach which is not to be found either in 
the arguments addressed to the Courts 
below or in the judgments of the Courts 
below. However, the circumstances which 
influence us to confirm the decree of in- 
junction are alreadv present on the re- 
cord and are well-known to both the par- 
ties, However, as the claim involves the 
interpretation of some of the provisions 
of the Act and the Code, we would pro 
ceed to discuss the legal position where- 
from it will be apparent that the said in- 
terpretation of the provisions of the Act 
and the Code as made by the Courts be- 
low are incorrect. 


ils We would therefore point out 
in the first instance the legal consequen- 
ces that follow as a result of the imple- 
mentation of the provisions of the Act. 
Now there is no dispute before us tha* 
the plaintiffs watan was a Paragana 
watan for which no. service was required 
to be rendered. This watan came to be 
extinguished with effect from the 1st day 
of May. 1951, which was the appointed 
day under the Act. The effects of extin- 
guishment have been pointed out in Sec- 
tion 3 of the Act. For our purposes, the 
relevant sub-section (8) of Section 3.pro- 
vides: ‘With effect from and on the ap- 
pointed day. notwithstanding anything 
contained in any iaw, usage, settlement, 
grant, sanad or order, subject to the pro- 
visions of Section 4, all watan land is 
hereby resumed and shall be deemed to 
be subject to the payment of land reve- 
nue under the provisions of the Code 
and the rules made thereunder as if it 
were an unalienated land." It may be 
noted that the word "Code" has been de- 
fined by the Act to mean "the Bombay 
Land Revenue Code, 1879". The first 
and the most undisputed effect of Sec- 
tion 3 would be that all watan lands co- 
vered by the plaintiffs watan stand re- 
sumed with effect from the lst of May, 
1951. The further consequence is that 
they shed their earlier character as 
watan lands and become  unalienated 
lands, subject to all the provisions of 
the Code.. However, it would be appro- 
priate to know the provisions of Section 4 
subject to which this effect is to take 
place. Section 4 (1). which is relevant 
for our purposes. is as follows: 


"4, (1) A watan land resumed under 
the provisions of this Act shall subject to 
the provisions of Section 4-A be re-grant- 
ed to the holder of the watan to which 
it appertained, on. payment of the occu- 
pancy price equal to twelve times of the 
amount of. the full assessment of such 
land within-five years from the date .of 
the coming into force of this Act and the 
holder shall be deemed to be an occupant 
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within the meaninz of the Code in res- 
pect of such land and shall primarily be 
liable to pay land revenue to the State 
Government in accordance with the pro- 
visions of the Code and the rules made 
thereunder; all thc provisions of the Code 
and rules relating to unalienated land 
shall, subject to the provisions of this 
Act, apply to the said land: 


Provided that in respect of the watan 
Jand which has not been assigned, to- 
wards the emoluments of the officiator, 
occupancy price equal to six times of the 
amount of the full assessment of such 
land shall be paid by the holder of the 
land for its re-grant: 


Provided further that if the holder 
fails to pay the occupancy price within 
the period of five years as provided in 
this section, he shall be deemed to be un- 
authorisedly occupying the land and shall 
be liable to be summarily ejected in ac- 
cordance with the provisions of the 
Code.” 


It may be noted that the words and ex- 
pressions used in the Act are to have the 
same meaning assigned to ‘them in the 
Watan Act and in the Code, as 
the case may be, notwithstand- 
ing the fact that the provisions of the 
said Act or Code may not be applicable. 
This is the provision of sub-sec. (2) of 
Section 2 of the Act. The real meaning 
of sub-section (2) of Sec. 2 will have 
to be found in the light of the meanings 
which are assigned to the various words 
and expressions used in the Watan Aci 
and in the Code. According to us, the 
effect of the first part of sub-section (1) 
of Section 4 is that all the resumed watan 
Jand has got to be re-granted to the 
holder of the watan to which it apper- 
tained on payment of a certain occupancy 
price. Since the first proviso of sub-sec- 
tion (1) of Section 4 applies to the facts 
of the present case, the occupancy price 
payable by the plaintiff would be six 
times the assessment and not twelve 
times as noted in the substantive part of 
the sub-section. As the section was ini- 
tially enacted a period of three years 
was provided for making payment oł 
occupany price but as Section 4 now 
stands, the period is five years from the 
date of the coming into force of the Act, 
namely, Ist May, 1951, Therefore, the 
second effect of Section 4 is that this pay- 
ment of occupancy price is permitted ‘to 
be made within a period of five years 
from the date of 'the coming into force of 
the Act, It is a matter of volition for 
the former Watandar whether to make 
payment of occupancy price within time 
and accept the re-grant or not to pay at 
all within the permitted period, The 
second part of sub-section (1) of Section 4 
as also the second proviso to sub-sec, (1) 
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deal with the consequences where pay- 
ment is made or where payment is not 
made, If payment is made, the holder of 
the watan shall be deemed to be an oc- 
cupant within the meaning of the Code 
jin respect of such land and shall prima- 
rily be liable to pay land revenue to the 
State Government in accordance  witn 
the provisions of the Code and the rules 
made thereunder; all the provisions ot 
the Code and rules relating to unalienat- 
ed land shall, subject to the provisions of 
of the Act, apply to the said land. I! 
therefore the payment is made in terms 
of the offer made to the watandar by the 
State Government, which consists of a 
demand of a certain occupancy price and 
the execution of a Kabuliyat, the Watan- 
dar becomes an occupant of the land in 
terms of the provisions of the Code and 
naturally, he becomes liable to all ‘the 
consequences that may follow from being 
an occupant under the Code. There are 
provisions in the Act. like Sections 4-A, 
5 and others which attach certain condi- 
tions ‘to such lands and those consequen- 
ces are also to attach to the re-granted 
lands, in addition to their acquiring the 
status of unalienated land under the 
Code, With the other provisions of the 
Act and their effect, we are not concerns 
ed in this litigation. 


12. It may be ‘that the plaintiff, 
watandar was hesitant and ultimately, - 
failed to pay the occupancy price within 
the statutory period of five years. The 
consequences of failure to pay the occu- 
pancy price have been provided by the 
second proviso quoted above which says 
that the holder shall be deemed to be 
unauthorisedly occupying the land and 
shali be liable to be summarily ejected 
in accordance with the provisions of the 
Code, In other words, non-payment of 
occupancy price brings about the conse- 
quence of the former  watandar being 
deemed to be an unauthorised occupant 
with the liability to be thrown out sum- 
marily from the land in accordance with . 
the provisions of the Code. So far as the 
provisions of Sections 3 and 4 of the Act 
are concerned, they merely point out how 
the land will change its character and 
how the watandar, who was in posses- 
sion of the land, would change his legal 
Status. Sub-section (3) of Section 3 par- 
ticularly lays emphasis on the fact that 
al watan land which is resumed under 
the Act shall be deemed to be subject to 
the payment of land revenue under the 
provisions of the Code and the rules 
made thereunder as if it were an unalie- 
nated land, Section 45 of the Code dec- 
lares that all land, whether applied to ag- 
ricultural or other purposes, and wher- 
ever situate, is liable to the payment of 
land revenue to the Government accord- 
ing to the rules hereinafter enacted ex- 
cept such as may be wholly exempted , 
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under the provisions of any special con- 
tract with the Government or any law 
for the time being in force. It would be 
therefore clear that the moment the Act 
came into force and Section 3 began to 
operate, all the watan land was automati- 
cally resumed and became  unalienated 
land liable to payment of land revenue 
under the provisions of Section 45 of the 
Code. So far as the land is concerned, 
undoubtedly therefore the liability to pay 
revenue or assessment arose the moment 
it came to be resumed as a result of the 
provisions of S. 3. We therefore do not 
see the existence of any period of time be- 
tween the termination of the character 
of the land as watan land and the trans- 
formation of its character into an unali- 
enated land when no assessment or re- 
venue is payable, It may be that when 
Government keeps land in its own phy- 
sical possession, the land may stil be 
liable to pay land revenue, though there 
may not be actual recovery of it, the per- 
sen paying and receiving the land re- 
venue being the same. It would there- 
fore be necessary to find out whether the 
Jand which was resumed under the pro- 
visions of the Act is actually taken by 
the State at all. In fact, before the laps- 
ing of five years from the coming into 
` operation of the Act, there is not only a 
total prohibition against the State from 
resuming physical possession of the land 
but on the contrary there is an obliga- 
tion on the State to re-grant the land 
to the holder of the watan on the terms 
and conditions prescribed in sub-section 
(i) of Section 4 of the Act, If the hol- 
der of the watan declines to accept the 
re-grant and falls under the second pro- 
viso to sub-section (1) of Section 4 by 
Japse of time, a right in the State arises 
to summarily evict him from the land. 
In other words, the provisions of Sec- 
tions 3 and 4 are implied provisions and 
therefore, there is a mere technical 
change in status of the former watandar. 
and there is no physica] displacement of 
the former-watandar. On the contrary, 
he is given some time to consider whe- 
ther he wants the regrant of the land 
on full assessment from the State or whe- 
ther he wants to decline the re-grant 
which the statute itself offers to him. 


. 13. What is the position of the 
former Watandar during this period ot 
five years and what would be his legal 
status at the end of five years when he 
chooses to pay the occupancy price and 
accepts the re-grant or when he chooses 
not to pay and declines to take the re- 
grant? According to Shri Shrikhande, 
the learned Counsel for respondent-plain- 
tiff this is a sort of free period when no 
assessment is payable at all by the for- 
mer Watandar. He is merely given time 
to think and accept  or.reject the re- 
grant. The learned Counsel is partly 
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right when he says that the State cannot 
compel the Watandar to make up his 
mind until the last day of the five years 
and cannot compel him to pay the occu- 
pancy price, He further adds that if a 
certain Watandar chooses to pay much 
earlier during these five years and also 
executes a Kabuliyat, even then though 
he gets the status of an occupant under 
the Code, the liability to pay assessment 
will arise only from 1-5-1956 and not 
earlier. For drawing such an inference 
about the liability or non-liability of the 
former Watandar, we do not find any 
warrant in the provisions of Section 4 of 
the Act or in other provisions of the Act. 
In our view, this is an interim period or 
an jnterregnum where the legal status 
of the former  Watandar is kept in 
abeyance; but when the period of five 
years elapses and a certain event occurs, 
his status comes to be decided at once 
retrospectively for the entire period 
beginning from 1st May, 1951. In other 
words, whether the operation of sub-sec- 
tion (1) of Section 4 of the Act together 
with its second proviso is prospective or 
retrospective is the main question which 
falls for consideration, Incidentally, it 
is also necessary to decide whether the 
liability to pay assessment or an equiva- 
lent amount by some other name, would 
arise from the first day after the resump- 
tion of the land by the State, and if so. 
whether a Watandar in the position of 
the plaintiff could be held in law liable 
to pav assessment or an equivalent 
amount for the entire period from 1-5- 
1951 to 31-7-1956. 


14. Mr. Shrikhande’s argument 
principally is that there is nothing in 
Section 4 (1) including 'the second proviso 
which provides for a retrospective deter- 
mination of the nature of plaintiff's pos- 
session. We have already pointed out 
that the Legislature has declared in Sec- 
tion 3 (3) that all watan lands are resum- 
ed, but it has nowhere provided for im- 
mediate displacement of the Watandars 
from those lands. On the contrary, a 
period of three years which was subse- 
quently extended to five years was al- 
lowed to the former Watandar to take a 
decision one way or the other. The neces- 
sary implication therefore is that during 
this period of five years ‘the physical 
possession of the land as it was before 
remains undisturbed. Mr. Shrikhande 
does not want to quarrel with this part 
of the proposition, but what he says is 
that this period of five years is an abso- 
lute period, that during this period the 
possession of the former watandar is not 
unlawful but is like that of licensee in 
possession, that this decision has been 
taken ex parte by the Legislature with- 
out any consent of the  Watandar and 
that the operative part of sub-section (1) 
of Section 4 dealing with the payment of 
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occupancy price within five years there- 
after indicates that the holder of the 
watan has to be deemed to be an occu- 
pant of the land within the meaning of 
the Code in respect of such lands. Un- 
doubtedly, the , expression “such lan P 
refers to watan land and the holder is 
obviously the former holder of the watan. 
This deeming provision, according to 
Mr. Shrikhande, begins to operate only 
after five years, and from the termina- 
tion of five years after the Act came into 
force the legal status of an occupant 
under the Code is ascribed to the former 
watandar. In the same manner, Mr. Shri- 
khande says that the second proviso to 
sub-section (1) of Section 4 contemplates 
a situation where *he former watandar 
does not pay the occupancy price for five 
years, The consequence is that he is to 
be deemed to be unauthorisedly in occu- 
pation of the land and is made liable to 
be summarily evicted in accordance with 
the provisions of the Code, Shri Shri- 
khande particularly emphasises the pro- 
visions regarding the consequence to fol- 
low on non-payment of the occupancy 
price. He says that this circumstance 
creates a liability in the watandar of be- 
jng summarily ejected. Mr. Shrikhande 
then poses a question as to whether a 
summary ejection contemplated by the 
second proviso can ever be made retros- 
pective and submits that it will always 
be prospective. If this is so and when 
the whole sub-secton (1) of Section 4 
deals both with the consequences of 
payment and non-payment of the occu- 
pancy price, then the consequences there- 
of must arise simultaneously. According 
to Mr, Shrikhande, it would not be legi- 
timate to say that one consequence fol- 
lows earlier and the other later. 


15. We do not find any substance 
in this argument of Mr. Shrikhande. In 
our view, the language of the substantive 
part of sub-section (1) of Section 4 toge- 
ther its provisos is clear enough to indi- 
cate that though the determination of 
the nature of occupation is postponed to 
a future date as and when that determi- 
nation takes place, it begins to operate 
retrospectively from the date when the 
Act became applicable. This is clear 
from the fact that while describing the 

‘consequences of payment or  non-pay- 
ment, similar language has been used by 
the Legislature. They have chosen the 
expression that the holder of the Watan 
is to be deemed to be either an occupant 
under the Code or is to be deemed to be 
a person unauthorisedly in occupation of 
the land, If the consequences after pay- 
ment or non-payment were to follow 
from that date, there was no need to use 
the expression “deemed to be” which is 
an implied expression for indicating as to 
what status the occupation of the land by 
the Watandar during the interim period 
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is to be clothed in, Since the occupation 
is a fact and since physical occupation of 
the land by the former watandar is not 
affected during the transitory period of 
five years, the only question that is to be 
decided is what is the nature of the tor- 
mer watandar’s occupation. If the for- 
mer Watandar pays the occupancy price 
as laid down in Section 4 (1) he shall be 
deemed to be an occupant and if he does 
not pay the same he shall be, as laid 
down in the second proviso to Section 4|: 
(1) deemed to be unauthorisedly occupy- 
ing the land. Thus, once the nature of 
occupation of the former watandar is de- 
terminated that shall be the nature of his 
occupation from the day the lands were 
resumed under Section 3 (3) of the Act. 
To us it appears to be clear that the ex- 
pression "the holder shall be deemed to 
be an occupant". occurring in Sec. 4 (1) 
of the Act clearly shows that the former 
Watandar holder, who was merely allow- 
ed to continue to occupy the land, is now 
being deemed to be an occupant for a 
period which has already elapsed without 
a decision being taken as to the nature 
of his occupation. In the same manner, 
when the event of non-payment occurs 
and five years elapse, the Legislature 
again provides that “he shall be deemed 
to be unauthorisedly occupying the land”. 
A person who was merely permitted to 
be on the land pending final decision re- 
garding the nature of his occupation is 
now to be deemed to be unauthorisedly. 
in occupation of the land all along and 
that is the terminology of the substan- 
tive provisions of the second proviso to 
sub-section (1) of Section 4, A resumed 
land which is an unalienated land can be 
either in the possession of the Govern- 
ment or in the possession of some one 
else and that some one else’s possession 
could be either lawful or unlawful It is 
difficult to imagine how the possession of 
any citizen could be otherwise described. 
It may be that the possession is first per- 
mitted to be retained by the citizen pend- 
ing decision regarding the nature of his 
occupation, but when that is decided, it 
wil obviously be that for that period the 
occupation of the citizen, who is permit- 
ted to be on the land, is either lawful or . 
davon as determined at a subsequent 
ate. 


16. Before we go to the provisions 
of the Code, we might point out that as 
the Legislature was  contemplating the 
continuance of a former watandar on the 
land for some time before a final deci- 
sion about the nature of his possession 
comes to be made, the Legislature also 
contemplated that such ex-watandar con- 
tinuing on the land would be liable to 
pay land revenue. Sub-section (3) of Sec- 
tion 3 which declares that the land shali 
stand resumed subject to the provisions 
of Section 4 also says that the land “shall 
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be deemed to be subject to the payment 
of lahd revenue under the provisions of 
‘the Code and the rules made thereunder 
as if it were an unalienated land". The 
obvious effect is that by the statutory 
declaration under Section 3 the land is 
declared resumed by the Government. 
Since this resumption is subject to the 
provisions cf Section 4 and as the conse- 
quences of Section 4 have to take effect 
after the lapse of time of five years, the 
Watandar is continued on the land. How- 
ever. it is also declared that this resum- 
ed land is now unalienated land and is 
liable to pay assessment under the pro- 
visions of the Code. At this stage we 
might refer to the provisions of Sec. 45 
of the Code. Section 45 of the Code pro- 
vides that "All land, whether applied to 
agricultural or other purposes, and wher- 
ever situate, is liable to the payment of 
lend revenue to the Government accord- 
ing to the rules hereinafter enacted ex- 
cept such as may be wholly exempted 
under the provisions of any special con- 
tract with the Government or any law 
for the time being in force.” The Code 
has already declared all land as liable to 
pay land revenue to the State according 
to the rules made under the Code,. This 
would have been the consequence of the 
former watan land which was resumed 
and on resumption acquired the charac- 
ter of unalienated land, even if there 
were no such provisions in the Act, But 
however the Legislature has amply made 
it clear by the latter part of sub-sec. (3) 
of Section 3 that all such resumed land 
is subject to the payment of land reve- 
nue, under the provisions of the Code 
and the rules made therefor. Undoubted- 
ly, therefore, from the date of resump- 
tion, the resumed land has become liable 
to assessment. The only question to be 
determined is whether the former watan- 
dar like the plaintiff is also made liable 
to pay that assessment. Thai liability 
arises, according to us, as a natural con- 
sequence of the continuance of possession 
by the former watandar because of the 
provisions of the Land Revenue Code. The 
plaintiff in this case does nog seem to 
have paid the occupancy price within the 
. Statutory period, whatever may be the 
reasons therefor, He would be deemed 
to be unauthorisedly occupying the land 
in view of the second proviso to sub-s. (1) 
of S. 4. Can a person unauthorisedly oc- 
cupying a resumed land be made liable to 
pay assessment? The answer seems to be 
obviously in the affirmative in view of 
Section 61 of the Code. Section 60 occur- 


ring in Chapter VI, entitled “Of the 
Grant. Use and Relinquishment of Un- 
alienated Land", of the Code, provides 


that any person  desirous of taking up 
occupied land which has not been alie- 
nated must, previously to entering upon 
occupation, obtain the permission in 
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writing of the Mamlatdar or Mahalkari. 
Section 61 of the Code says that any per- 
son who shall unauthorisedly enter upon 
occupation of any land set apart for any 
special purpose, or any unoccupied land 
which has not been alienated, and any 
person who uses or occupies any such 
land to the use or occupation of which 
by reason of any of the provisions of the 
Act he is not entitled or has ceased to be 
entitled shall, if the land which he un- 
authorisedly occupies forms part of an 
assessed survey number, pay the assess- 
ment of the entire number for the whole 
period of his unauthorised occupation. It 
is therefore Clear under the deeming pro- 
vision of Section 4 of the Act that in 
cases where there is no regrant but the 
plaintiff's physical occupation of the land 
is declared to be unauthorised, the plain- 
tiff is obviously unauthorisedly occupying 
the unalienated land without there be- 
ing in his favour any authority for it. 
Such a person clearly falls under Sec- 
tion 61 and is made liable to pay assess- 
ment for the whole period in the firsi 
instance and something more by way of 
penalty if the Collector so decides, Since 
the Legisleture permitted some time to 
persons like the plaintiff either to ac- 
cept or decline to accept the grant, it 
stands to reason that the Collector would 
claim from such watandars only assess- 
ment and nothing more under Section 61 
for that period of occupation. permitted 
by the Statute itself, This is not a case 
of a rank trespasser who invades the 
Government land but this is a case of a 
person who is in lawful possession the 
character of whose possession is changed 
by the effect of a Statute. It is therefore 
reasonable that the claim against such 
persons in occupation would be only 
equal to the land assessment and not 
more. We have therefore no doubt that 
watandars in the position of the plaintiffs 
who have declined to become re-grantees 
would be liable to pay assessment of the 
entire survey numbers in their posses- 
sion under the provisions of Section 61 of 
the Code. 


17. In the instant case, the claini 
made out by the Talhathi in Ex. 71 only 
relates to assessment for the requisite pe- 
riod and nothing more, We are therefore 
of the view that a watandar who has 
declined to take the re-grant of the land 
is liable to pay assessment for the entire 
period beginning from 1st May, 1951, Shri 
Shrikhande tried to argue before us that 
the Legislature was conscious that it was 
depriving the watandars of their long- 
standing vested rights and it was also 
conscious that a majority of the Watan- 
dars may accept re-grants by paying six 
or twelve times the assessment, as the 
case may be, by way of occupancy price. 
There may be Some who would not want 
a  regrant. Taking into account 


1974 State v. Narayan 
the fact that occupanev price either at 
six times or twelve times would be suffi- 
cient compensation to the State for the 
period of five years during which the 
former Watandars were allowed to retain 
possession of watan lands, a sort of con- 
cession, argues Mr. Shrikhande, is made 
to the former watandars by not charging 


them assessment. Mr. Shrikhande says 
that the Act contemplates compensation 
being given to the watandars whose 


watans were abolished in addition to the 
express provision for compensation made 
elsewhere This appears to be. accord- 
ing to Mr. Shrikhande, additional com- 
pensation proposed to be given to the 
watandars by the Legislature in an indi- 
rect manner, Our discussion of the pro- 
visions of the Code and more particular- 
ly, the provisions of Sections 45 and 61 
make it clear that the liability of the 
Jand to assessment is always there, irres- 
pective of the fact whether the person in 
occupation of the land occupies it lawful- 
ly or unlawfully. The provisions of Sec- 
tions 3 and 4 of the Act were definitely 
not meant for considering the question of 
compensation to the watandars. They 
deal with the consequences that mus? 
follow from the fact of resumption and 
the offer of alternative right to the 
watandars if they are inclined tn accept 
the offer. It is not the function of Sec- 
tions 3 and 4 of tke Act to consider the 
question of compensation, nor does it 
seem to be the place for considering that 
subject in the scheme of the Act. More- 
over, since the deeming provisions of Sec- 
tion 4 retrospectively decide the nature 
of possession and give it a legal character 
fcr the entire period, the consequen- 
ces of payment of assessment would be 
the direct result from the determination 
of the status of the occupant. 
find any substance in the argument of 
: Mr, Shrikhande that non-payment of as- 
sessment during the transitory period is 
indirectly in the nature of a further com- 
pensation to the watandars, 


18. Mr. Shrikhande referred du- 
ring the course of his arguments to some 
of the observations in Maxwell on the In- 
terpretation of Statutes regarding strict 
construction of taxing statutes. Those are 
well-known principles and obviously in 
the absence of clear provisions the Courts 
would always lean in favour of a citi- 
zen and not make him liable to pay any 
tax unless clearly imposed. However, 
the discussion of the provisions of the 
Code which we have already made 
shows that the Code lays down in unmis- 
takable terms the liability of the land to 
pay assessment and also the liability of 
a person in occupation, whether lawful 
or unlawful, to pay that assessment. Since 
from the day of resumption of land this 
liability under the Code is made to arise 
by the latter part of sub-section (8) of 


We do not ..necessary to conduct a 
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Section 3 of the Act, this is a caso where 
the liability has been expressly indicated 
and the Courts are not required to strain 
the language of the statute for imposing 
the tax or liability upon the citizen, 


19. One of the points urged on be- 
half of the respondent-plaintiff against 
the claim for assessment was that not 
only assessment is being claimed retros- 
pectively but even the levy of full as- 
sessment is being made  retrospectively. 
The watan village was an  unsurveyed 
village before the Act came into force 
and survey of that village was underta- 
ken only after the coming into force of 
the Act for determining the full assess- 
ment of the land. That determination 
took place sometime in 1958. But how- 
ever full assessment at the revised rates 
is being levied retrospectively from 1-5- 
1951. This is being styled by Mr. Shri- 
khande as an unlawful and highhanded 
act of the State, However. the provisions 
of Section 52 of the Code came to be 
amended by sub-section (1) of Section 3 ' 
of the Amending Act No. 28 of 1956 by 
adding a second proviso to sub-section (1) 
of Section 52 of ‘the Code. Under this 
proviso, it is now laid down that where 
any land which was wholly or partially 
exempt from payment of land revenue 
has ceased to be so exempt, it shall be 
lawful for the Collector to fix the asess- 
ment of the amount to be paid as land 
revenue on such land with effect from 
the date on which such land ceased to be 
so exempt or any subsequent date as he 
may deem fit. As all watan lands by 
reason of resumption assumed the cha- 
racter of unalienated lands liable to pay 
assessment and as in some villages some 
such lands were unsurveyed, it was 
survey of those 
lands before assessment could be deter- 
mined, the Legislature provided that from 
the day the earlier exemption from pay- 
ment of land revenue ceased, it would 
be lawful for the Collector to levy ful) 
assessment on such lands. Since survey 
of lands is bound to take some time, the 
legislature left it to the discretion of the 
Collector either to levy such full assess- 
ment from the date when the exemption 
from payment of land revenue ceased oi 
from a later date. In the present case, 
the Collector has chosen to levy full as- 
sessment from the lst day when the 
exemption from payment of land reve- 
nue ceased, namely, Ist May, 1951. To 
us it therefore appears that the levying 
of full assessment retrospectively was 
legal and valid under the second proviso 
to sub-section (1) of Section 52 of the 


Code. 
20. The last point which the 
learned Assistant Goverrment  Pleader 


urged before us for the frst time wa: 
that from every crder of a Revenue Oiti- 


oi FOI. 'ers. ZUT7Z1l 
cer ar. appeal -r revision lay to "his su- 
perior oficer under Section 203 of the 
Cede. Plaintiff has not taken advantage 
cf that remedy but has straightway 
rushed to the Court. For this reason, the 
learned Government  Pleader wants us 
nct to confirm the decree of injunction 
passed by the Courts below. We may as- 
sume that some proceedings could have 
been taken under the Code either by way 
of an appeal or a revision but there are 
obvious reasons why this argument can- 
not be entertained at this stage. Firstly, 
this was never the defence taken up by 
the State in its written statement, nor 
was any such argument made ever be- 
fore. The second reason which more par- 
ticularly compels us not to accept this 
argument is that the attitude of the Re- 
venue Officers as seen from the corres- 
pondence shows that ‘they preferred to 
harass the ex-watandar thinking that this 
was the surer remedy to recover the dues 
rather than recover it from the tenants 
who were in actual possession of the 
land. In anv case, there is no provision 
of law that without approaching the Re- 
venue Officers one cannot come to Court. 


21. Our above discussion will 
make it clear that both the Courts be- 
low were wrong in thinking that unless 
there is a re-grant, there is no liability 
to pay assessment. In spite of the fact 
that the reasons given by the Courts be- 
low are erroneous, we are inclined to up- 
hold the decree of injunction in this 
case. Our reason for upholding the dec- 
ree of injunction stems from the pecu- 
liar facts and circumstances of this case. 
We have gone through the entire corres- 
pondence conducted by the plaintiff with 
Revenue Officers which is available in 
the form of Exhibits in the case. We 
find in the first instance that the Reve- 
nue Officers of Thana District were not 
at all aware about the real nature of the 
Inam. They initially thought that this 
was a personal Inam and not a Paragana 
Watan. Personal Inams were abolished 
by the Bombay Personal Inams  Aboli- 
tion Act. 1952 (Act No. 42 of 1953) with 
effect from the lst of August, 1953. 
Thinking that ‘the plaintiff's watan fell 
under the provisions of that Act, the 
order Ex. 52 dated 18th March, 1954, 
came to be issued against the plaintiff by 
the Mamlatdar. Wada, District Thana, 


Under this order the plaintiff was inform-. 


ed that his personal Inam was abolished 
with effect from the 1st of October, 1953, 
rerardnig the villages  Tilgaon and 
Kambre and he should call at the Mam- 
latdar’s Office on 28th March 1954, at 
ll a. m. sharp with village records in his 
possession for handing them over to the 
village cfficers concerned, He was fur- 
ther informed that he shall not collect 
any revenue from the'Khatedars direct. 
This order was construed by the plaintiff. 
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and has in fact actually operated. as a 
sort of prohibition against the plaintiff 
from recovering any dues from the Kha- 
tedars, namely, the tenants in cultivation. 
The judgments of the Courts below show 
that it was not being disputed by the 
State that the plaintiff did not and could 
not recover any income from the vil- 
lage from Ist of August 1953. After a 
protracted correspondence, it was rea- 
lised that the Inam was a Paragana Inam 
and not a personal JInam, However, in 
spite of plaintiffs pointed and repeated 
reminders no steps were taken by the 
Revenue Officers, till the issuance of 
notice Exhibit 71 dated 3rd June 1959, 
for withdrawing the prohibition imposed 
on him by the order Exhibit 52, A pecu- 
liar situation that developed is that the 
plaintiff could not recover anything from 
the village from 1-8-1953 to 31-7-1956 
but still a claim for assessment for that 
period was included in the demand 
notice Exhibit 7] dated 3-6-1959 issued 
against him. It was a statutory right of 
the plaintiff to be in possession of the 
watan lands for a period of five years 
from the appointed day under the Act, 
Even if the Watandar were not to pay 
the occupancy price, he could net be 
evicted summarily before the termination 
of the period of five years, The second 
proviso to sub-section (1) of Section 4, 
which we have exhaustivelv dealt with 
above, gives to the State the right of 
summary eviction only after the deeming 
provision relating to unauthorised occu- 
pation begins to operate and not before. 
It may be that the Revenue Department 
had no clear record then in regard to the 
nature of the grant in favour of the 
plaintiff and this might have been respon- 
sible for the passing the order Ex. 52, 
However. it can be said that it was 
clearly unlawful and arbitrary to pass 
such orders. The liability to pay assess- 
ment by a person unauthorisedly  occu- 
pying the land arises under Section 61 of 
the Code, because he occupies and takes 
income thereof or is in a position to take 
income thereof, The effect of the prohi- 
bitory order issued.at Ex. 52 is that the 
plaintiff is, prevented as if from occupy- 
ing the land from 1st August, 1953, be- 
cause he is prohibited from recovering 
any income thereof. The justification for 
the right of the State to recover assess- 
ment from a person in unauthorised oc- 
cupation is the fact of possession by the 
occupier which enables bim to take in- 
come thereof; whether he actually takes 
the income thereof or not may not be a 
matter of any consequence. But the fact . 
that he could take income of the land or 
the fact that he was in a position to take 
income thereof makes him liable to pay 
assessment. The effect of the order Ex. 
52 is almost the same as if he was phy- 


sically evicted from the land, The ap- 
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pellant State Government in this case is, 
in a sense, evicting a person and still 
claiming assessment from him though 
that person is not in effective possession 
of the land as contemplated by Section 
61 of the Code, When ‘these provisions 
were discussed. the learned Assistant 
Government Pleader for the State said 
that the claim in Ex. 71 also covers a 
period up to 1-8-1953 and why should the 
State be prevented from recovering the 
dues for a period earlier to that. This 
kind of posture is now taken up only for 
the purpose of argument and the learned 
Assistant Government Pleader was not 
able to state whether his instructions 
were that the notice Ex. 71 would be 
withdrawn and appropriate action would 
be taken for the period before 1-8-1953. 
So far as the contemplated action of the 
Revenue Officers is concerned, there is a 
demand for the whole amount up to 3ist 
July, 1956, and preparation was made for 
enforcing that whole demand by distress 
proceedings. It is this threat which IS 
the foundation of the cause of action in 
the present case. Where amount is not 
due. as can be seen clearly from the re- 
cord of this case, at least for ' a longer pe- 
riod, it would not be fair for the State 
Government to take up the position that 
the plaintiff may pay the whole amount 
and thereafter claim refund. The conse- 
quences of distress warrant are well 
known. The plaintiff is a respectable 
citizen and a former watandar of the vil- 
lage. His chattel and immovable propera 
ty could mot be attached and sold by 
distress warrant when a part of the claim 
at least is obviously not due from, It 
is this action of the State which we find 
must be prevented by an order of injunc- 
tion; otherwise, the plaintiff would be 
rn with no adequate alternative reme4 
y. 
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22. We may also make it clear 
that the purpose of present litigation was 
to point out that the notice Ex. 71 as is 
issued in this case is unlawful and any 
action thereunder is restrained by an 
order of injunction. If the respective par- 
ties have any other rights and duties 
apart from this notice Ex, 71, the limited 
injunction which is being confirmed in 
this case is neither a complete charter to 
the plaintiff not to pay nor is a total pro- 
hibition against the State from resorting 
to lawful ways and means for recovering 
anything which may be legitimately, if 
at all, due to it, 


23. This being our view, the ap- 
peal fails and is dismissed with costs, 


Appeal dismissed, 
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Namdeo Vishnu Joshi and another, 
Appellants v. Raghunath Ganu Kadam 
and others, Respondents. 

' A. F, A. D. No. 307 of 1966, D/- 16-1- 
1974, against order of N. A. Athalye, Dist. 
J., Satara in Appeal No. 225 of 1964. 

(A) Bombay Tenancy and Agricultu- 
ral Lands Act (67 of 1948), Ss, 31 and 29 
— Termination of tenancy by notice — 
Application by landlord to Mamlatdar for 
possession — Dismissal — Higher Tribu- 
nals passing order in favour of landlord 
— Subsequent suit for mesne profits — 
Starting point for calculation — Time 
when tenant's possession becomes unlaw- 
ful explained. (Civil P. C. (1908), S. 2 
(12). (1966) 68 Bom LR 874, Approved; 
AIR 1973 Bom 252, Overruled. 


In a ease arising out of S. 31 read 
with S, 29, the notice of termination of 
tenancy, by itself does not give right of 
possession to the landlord. He has to 
apply for it under S. 29 (2) and obtain 
from Mamlatdar an order of possession. 
Tenant’s possession in the interregnum 
period does mot become unlawful or un- 
authorised, (Para 5) 


When the Mamlatdar rejects the ap- 
plication under S. 31 read with S. 29 but 
the higher Tribunals make order for deli- 
very of possession, such order of the 
higher Tribunals is under S. 31 read with 
S. 29 and is executable under the provi- 
sions of S. 21 of the Mamlatdars’ Courts 
Act, 1906. Therefore, when the landlord 
succeeds ultimately irrespective of the 
fact which particular Tribunal gave him 
the final order in his favour it must be 
deemed to be the Mamlatdar's order fall- 
ing under S. 29 (2), which enables him 
to obtain possession under the Tenancy 
Act, (Paras 7, 8, 9) 


Ls The principle that ordinarily the de- 
cision though given later on, relates back 
to the date of the institution of the suit 
is not available in the cases arising out 
of the Tenancy Act. Neither the date of 
demand notice, nor the date of the appli- 
cation of the landlord would be the rele- 
vant date; it is only the date of the pass- 
ing of the order of the Mamlatdar that 
js made relevant for the provisioms of this 
Act, Since these are statutory provisions 
and this is only the protection that the 
Tenancy Act gives to the tenant, when 
the final order in favour of the landlord 
is passed awarding him possession that 
order must be deemed to be the Mamlat- 
dar’s order irrespective of the fact which 
Court or Tribunal passed it, and treat it 
as the order passed by the Mamlatdar. 

(Para. 11) | 
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Proviso to Section 73 (2) cannot be 
pressed im favour of holding that the 
Legislature itself wanted to postpone the 
date until the expiry of the period of 
appeal. (1966) 68 Bom LR 874, Approved; 
AIR 1973 Bom 252, Overruled. Case law 
discussed. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1973 Bom 252 = 75 Bom LR 58, 

Suryakant Ramchandra v. i 
Vishwanath 4, 5, 7, 
(1973) Second Appeal No. 1243 of 1965, 
D/- 25-4-1973 (Bom.) 4, 6 
(1973) Second Appeal No. 468 of 1965, 
D/- 24-4-1973 (Bom.) 6 
(1969) 71 Bom LR 12 = 1969 Mah LJ 249 
(FB) Vasant Hariba v. Jagannath 5 
AIR 1966 SC 1085 = (1966) 2 SCR 215, 
Venkatesh Narhar Katti v. Hajisaheb 


. 4, 5, 6 

(1966) 68 Bom LR 874 = 1967 Mah LJ 51, 
Balkishan v. Tukaram 3,17, 12 
AIR 1965 SC 1457 — (1965) 2 SCR 328, 
Chunibhai v. Narayanrao 5 
AIR 1965 Bom 79 = 64 Bom LR 635 (FB), 
' Ramchandre v. Janar 5 
(1962) First Appeal No, 458 of 1962, D/- 
18-10-1962 (Bom.) 12 


Dr. B. R, Naik with K. S, Bhadti, for 
Appellants; H. iD. Sawant for M. B, Ka- 
dam, for Respondents Nos. 1, 7 and 13. 


DESHMUKH, J.:— This appeal has 
been referred to a Division Bench by the 
learned Single Judge of this Court, be- 
cause he found that there were conflict- 
ing views on certain points of law arising 
under the Bombay Tenancy & Agricultu- 
ral Lands Act, 1948, (hereinafter referred 
to as "the Tenancy Act") The learned 
Single Judge found that in the judgments 
delivered by Mr. Justice Patel and Mr. 
Justice Malwankar sitting singly, diver- 
gent views have been taken about the 
starting point when possession of the for- 
mer tenant becomes unlawful for the pur- 
pose of calculating mesne profits and 
hence he passed the i order on 
28th September, 1973 and Ist October, 
1973, for referring this appeal to a Di- 
vision Bench. i 


2. For the purpose of understand- 
ing the question involved in this appeal, 
a few facts may have to be noted, The 
appellant here is the original plaintiff and 


he is the landlord; the respondent-defen~ 


dant is the tenant of an agricultural land. 
It is not now in dispute that as required 
by Section 31 read with Section 29 of 
the Tenancy Aet, the  plaintiff-appellant 
landlord terminated the tenancy of the 
defendants by the end of March, 1957 by 
a nolice served some time in December 
of 1956 and thereafter an application was 
filed within time for claiming possession 
of the agricultural land for bona fide per- 
sonal cultivation. The Mamlatdar after 
hearing the parties rejected the applica- 
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tion of the landlord by his order dated 
August 30, 1958. The landlord carried an 
appeal to the District Deputy Collector, 
which was decided on January 6, 1960. By 
his order, the District Deputy Collector 
accepted the case of the landlord and 
directed possession of half the agricul- 
tural land to the landlord from the ten- 
ants. The tenants then preferred a revi-' 
Sion application to the Maharashtra Re- 
venue Tribunal, but the said revision ap- 
plication was dismissed and the order of 
the District Deputy ‘Collector was con- 
firmed by the Maharashtra Revenue Tri- 
bunal by its order dated October 7, 1960. 


' A writ matter was then instituted in the 


High Court by the tenants and it was 
finally decided on April 5, 1961, in favour 
of the landlord by upholding the orders 
passed by the authorities below, but by 
giving clear directions with respect to 
ihe partition to be effected by the Mam- 
latdar before possession was delivered. 
It is after these orders were passed that 
the landlord-plaintiff has filed: the present 
suit for recovering mesne profits in res- 
pect of half the agricultural land for the 
years 1959-60, 1960-61 and 1961-62. This 
suit is instituted om March 21, 1963. ‘The 
said suit was dismissed by the trial Court 
in its entirety and that decree was con- 
firmed by the District Court. When Se- 
cond Appeal was argued before the learn- 
ed Single Judge he found that the only 
point of law that called for decision relat- 
ed to the starting point from which 
mesne profits can be calculated, if at all. 
What was accepted as basis formerly 
established by certain Full Bench judg- 
ment of this Court as also the Supreme 
Court judgment was that the mere notice 
terminating the tenancy by a certain date 
may ordinarily have the effect of termi- 
nesting the tenancy from that date under 
the law of this land. But so far as agri- 
cultural lands governed by the Tenancy 
Act are concerned mere notice is not 
enough to bring about the termination of 
tenancy. When the Mamlatdar passes an 
order under sub-section (2) of Section 29 
of the Tenancy Act, the tenancy termi- 
nates and the possession of the tenant 
subsequent to that date becomes unlaw- 
ful or unauthorised and that shall be the 
starting point for the purpose of calcula- 
ting mesne profits. ` 


3. However, various types of 
orders can be passed by the Tribunals 
which are dealing with the applications 
under Section 29 (2) of the Tenancy Act. 
Jn some cases, Mamlatdar may award 
possession either of the whole or a part 
of the land by taking into consideration 
the provisions of Sections 31-A to 31-D 
of the Tenancy Act. In some cases, the 
Mamlatdar may reject the application of 
the landlord and either the Appellate 
Court or the Revisional Tribunal may set 
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aside that order and pass an order in 
favour of the landlord. In such a case 
irom what point of time does the posses- 
sion of the tenant become unauthorised 
or unlawful so as to enable the landlord 
to claim mesne profits, from the tenant? 
The learned Single Judge found that 
there were ample authorities for the pro- 
position that between the period of the 
termination of the tenancy by notice and 
the passing of the order by the Mamlat- 
dar the possession of the tenant is law- 
ful or at any rate it is not unlawful and 
the tenant has an estate in possession 
which comes to an end only by the order 
of the Mamlatdar and for such proposi- 
tion there was ample support in the Full 
Bench judgment of this Court as also in 
the observations of the Supreme Court in 
some other judgments to which we will re- 
fer in due course. However, he found that 
Patel J. sitting singly in Balkishan Gam- 
bhirset Agarwal v. Tukaram Shahdu Mali, 
(1966) 68 Bom LR 874, held that the date 
of the Mamlatdar's order irrespective of 
its nature is the starting point for calcu- 
lating mesne profits as possession of the 
tenant becomes unlawful from that date 
when the landlord ultimately obtains an 
order in his favour. In that ease the ap- 
plieation of the landlord under Section 29 
read with Section 34 of the Tenancy Act 
(present Section 313 was dismissed by the 
Mamlatdar on October 5, 1955, However, 
the Prant Officer allowed the appeal and 
revised the order, which was confirmed 
later on by the Maharashtra Revenue Tri- 
bunal as also by the High Court in a 
Writ Petition. In spite of the fact that the 
first Court’s order of Mamlatdar was of 
dismissal, the learned Single Judge held 
that October 5, 1955, the date of the first 
order by the Mamlatdar, is the operative 
date from which the possession of the 
tenant must be deemed to be unlawful. 


: 4. As against this Malwankar J. 
in Suryakant Ramchandra v. Shivlinga 
Vishwanath, 75 Bora LR 58 = (AIR 1973 
Bom 252) held that in a proceeding filed 
by the landlord under Section 31 read 
with Section 29 (2; of the Tenancy Act, 
1948, the terminus a quo for determining 
the nature of the tenant's possession, will 
be the final order, whether it is passed 
by the Mamlatdar or by the Appellate 
Authority under Section 74 of the Ten- 
ancy Act, or by the revising authority 
under Section 76, and whether these sub- 
sequent orders are orders confirming the 
original orders and/or modifying or sett- 
ing aside the original orders and substi- 
tuting their own order as is permitted by 
the provisions of Section 78 of the Ten- 
ancy Act. Thus there is apparent conflict 
between the two judgments of the Single 
Judges. The learned Single Judge  writ- 
ing the reference found that the learned 
Chief Justice sitüng singly while decid- 
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ing Second Appeal No. 1243 of 1965 on 
April 25, 1973 (Bom.), noted this conflict 
but did not refer the point of law to a 
larger Bench. The learned Chief Justice 
made specific reference in his judgment 
that he is not referring the conflict to a 
larger Bench because he found that the 
judgment of the Supreme Court in Ven- 
katesh Narhar Katti v. Hajisaheb Khadir- 
saheb Mulla, AIR 1966 SC 1085, covered 
the point and afforded sufficient guid- 
ance. A passage from that judgment is 
relied upon by the learned Chief Justice 
in disposing of the said second appeal. 
The learned Single Judge, however, 
points out, with respect, that the Sup- 
reme Court judgment does not concern 
itself with the question as to the date on 
which tenancy must be deemed to have 
been terminated so as to afford the start- 
ing point for caleulation of mesne profit 
in respect of the land, With these obser- 
mus she referred the matter to a larger 
ench, 


5. The only point which arises for 
our consideration is whether in case 
where the landlord has finally succeeded 
the tenancy gets terminated and his pos- 
session becomes unlawful from the date 
of the order of the Mamlatdar irrespec- 
tive of its nature or from the final date 
of the order passed by hierarchy of Tri- 
bunals and Courts provided by the Ten- 
aney Act or by other provisions of law 
lke Article 226 and Article 227 of the 
Constitution. Before we actually consider 
this question, a brief reference may be 
made to a part of the argument, which 
is not in serious dispute, Ordinarily when 
a landlord has right to terminate the 
tenancy by a motice, he does so from the 
date from which the tenancy is termin- 
able under the Transfer of Property Act. 
The provisions oi the Transfer of Pro- 
perty Act are made applicable to the 
provisions of the Tenancy Act by Section 
8 to the extent they are not inconsistent 
with the provisions of the Tenancy Act. 
A claim for possession by the landlord 
can arise either under Section 31 or Sec- 
tion 14 and in either case the landlord is 
obliged to give notice of termination as 
contemplated either by Section 31 or by 
Section 14. We are now dealing with the 
cases arising out of Section 31 read with 
Section 29 of the Tenancy Act. Though 
the notice terminated the tenancy by the 
end of March 1957, and am application for 
possession was also filed before that date 
as required by Section 31, it is being con- 
ceded that the tenancy would not get 
terminated from lst April, 1957 in terms 
of the notice served. This is because the 
notice of termination by itself does not 
give right of possession to the landlord. 


He is required to apply under sub-sec. (2) 
of S, 29 in a prescribed form and obtain 
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the order of possession from the Mamlat- 
der. Section 29 (2) provides that save as 
otherwise provided in sub-section (3A), 
no landlord shall obtain possession of any 
land or dwelling house held by a tenant 
except under an order of the Mamlatdar. 
Unless, therefore, the Mamlatdar passes 
an order, the right of possession does not 
materialise and the possession of the ten- 
ant in this interregnum period does not 
become unlawful. It has been so held by 
the Full Bench of this Court in Ram- 
chandra Anant Joshi v. Janardan Tulsi- 
ram Ghuge, 64 Bom LR 635 = (AIR 1963 
Bom 79 (FB)), The question before the 
Full Bench was slightly different. The 
landlord had already given a notice under 
Section 31 and made an application under 
Section 29 of the Tenancy Act. This had 
the effect of postponing the compulsory 
transfer of title in favour of the tenant. 
In the meanwhile, for another good rea- 
son falling under Section 14, the landlord 
served a second notice under Section 14 
of the Tenancy Act and filed another ap- 
plication under Section 29 (2). The ques- 
tion that arose before the Full Bench was 
whether this second notice was lawful. It 
was, therefore, necessary for them to find 
out the nature of the possession of the 
tenant after the termination of his ten- 
ancy by the first notice and while the 
proceedings under Section 31 read with 
Section 29 were still pending. It may be 
noted that the proceedings were then 
pending before the Appellate Court. 
While pointing out that the second notice 
is quite valid as it gave another cause of 
action to the landlord against the tenant, 
the learned Judges made the following 
observations, which are subsequently ap- 
proved by the Supreme Court, At page 
641 (of Bom LR) = (at p. 81 of AIR) 
of the report, they observed: 


"Under the ordinary law, if a tenant 
continues in possession after his tenancy 
has been determined, his possession is 
vrotected by law and he canmot be ousted 
except in due course of law, but he has 
no right to possession after the termina- 
tion of tenancy. Under the Tenancy Act, 
however, even after his tenancy has been 
determined by a notice given by his land- 
lord, the tenant has a legal right to con- 
tinue in possession, until the Mamlatdar 
has made an order for possession being 
restored to the landlord. During the in- 
tervening period, the tenant has an estate 
in possession of which he can only be 
deprived by an order of the Mamlatdar.” 
The above observations were brought to 
the notice of the Supreme Court when 
their Lordships were considering the case 
of AIR 1966 SC 1085. The question before 
the Supreme Court related to limitation 
for the application under Section 29 (2) 
of the Tenancy Act. A tenant defaulted in 
payment of rent for the years 1951-52, 


Namdeo v. Raghunath [Deshmukh J.) . 


A. 1. K. 


1953-54 and 1954-55. The landlord served 
notice dated December 8, 1956, terminat- 
ing the tenancy under Section 14 (1) (b) 
of the Tenancy Act after a period of three 
months from the date of the service of 
notice. He applied for possession on June 
24, 1957 before the Mamlatdar, When the 
question of limitation was raised on be- 
half of the tenants it was being agitated 
that the application was not within two 
years from the date of the notice, It was 
necessary to consider whether the period 
of notice of three months can be exclud- 
ed; if that was done the application of the 
landlord was in time. As there was mo 
specific provision in the Tenancy Act 
throwing light on the question involved, 
the Supreme Court observed that if you 
conceive of a starting point of limitation 
for claiming possession that starting point 
must coincide with the date when the 
landlord has a right to claim possession. 
Unless and until the landlord has right in 
his favour from a particular date to 
Claim possession it could not be said that, 
that particular date should be treated as 
the starting point for limitation. Termi- 
nation of tenancy by a particular date by 
giving three months notice was a statu- 
tory requirement under the provisions of 
the Tenancy Act. Simply because the 
tenancy was,terminated on that date the 
landlord may not get right to recover 
possession from the tenant which right 
might arise only when the order is made 
in his favour by the Mamlatdar under 
Section 29 (2), when for the purpose of 
making an application within limitation 
that the date when the tenancy is so ter- 
minated must be deemed to be the start- 
ing point of limitation. While drawing 
this conclusion in para 5 of the above re- 
port, their Lordships of the Supreme 
Court observed as follows: 


“In spite of the termination of the 
tenancy, the landlord has no right to ob- 
tain possession of the land without an 
order of the Mamlatdar under Section 29 
(2). Between the date of the termination 
of the tenancy and the date of the order 
for possession under Section 29 (2) the 
tenant continues to be in lawful posses- 
sion of the land and is liable to pay rent 
and not mesne profits, see Ramchandra . 
Anant v. Janardan, 64 Bom LR 635 at pp. 
637, 641 — (AIR 1963 Bom 79 at p. 80 
(FB). Thus on the termination of the 
tenancy, the right to obtain possession of 
the land though in reality not accrued to 
the landlord is by a legal fiction, deemed 
to have accrued to him so that he may 
immediately apply under Section 29 (2) 
for an order for possession." 

It is, therefore, clear that by a legal fice 
tion, the Supreme Court assumes the 
date of the termination of tenancy notice 
as the date for the commencement of 
limitation. It accepts the Full Bench view , 


1914 


of this Court that for the purpose of real 
termination of tenancy so as to convert 


the lawful possession of the tenant into 
an unauthorised possession the material 
date is the date of the passing of the 
order by the Mamlatdar. There is, there- 
fore, no doubt that the character of the 
tenant's possession does not change sim- 
ply because thc landlord gave notice ter- 
minating the tenancy from a particular 
date in spite of the fact that notice may 
otherwise be legal and valid. For draw- 
ing support for the proposition that the 
period covered between termination of 
tenancy by notice and the passing of the 
Mamlatdar's order the possession of the 
tenant is lawful, Malwamnkar J. in his 
judgment in the case of 75 Bom LR 58 — 
(AIR 1973 Bom 252) has also relied upon 
the observations of another Full Bench 
decision of this Court in Vasant Hariba 
v, Jagannath, (1969) 71 Bom LR 12 (FB). 
This judgment also does mot apply to the 
specific question that has arisen before us 
for determination, Before the Full Bench 
the position was that the landlord obtain- 
ed an order for possession on the ground 
of personal cultivation of the agricultural 
land but did not cultivate the same for 
the requisite period cf 12 years. After 
some years of personal cultivation he 
soid the land. In the meanwhile the ori- 
ginal tenant was dead and his son claimed 
tenancy on the same terms and condi- 
tions unaer which his father held the 
lease, In these circumstances, the Full 
Bench observed that on the landlord 
exercising the right to take possession for 
his personal cultivation the tenancy was 
not terminated but pro tanto suspended 
or held in abeyanze and, therefore, the 
Full Bench held that on breach of the 
condition under which the possession was 
obtained the tenart had the right of re- 
storation in his favour. To a limited ex- 
tent this judgment does indicate that ten- 
ancy could not be deemed to have been 
terminated but it remains in suspense 
during the 12 years of personal cultiva- 
tion by the landlord. However, we do 
mot think that this judgment directly as- 
sists us in solving the question which has 
arisen before us. No direct support can 
also be drawn from the judgment of the 
Supreme Court in Chunibhai v. Narayan- 
rao, AIR 1965 SC 1457, for the purpose of 
drawing the same inference that the ten- 
ancy of the tenant or lawful possession 
of the tenant continues beyond the Til- 
ler’s Day when proceedings for posses- 
sion by the landlord are pending, In this 
case, the Supreme Court was called upon 
to consider the effect of a pending  ap- 
plication of the landlord either under 
Section 29 read with Section 31 or under 
Section 29 read with Section 14 of the 
Tenancy Act, Their Lordships observed 
that in either case the tenant would be- 
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come purchaser "oui the postponed date”, 
that is to say when the application would 
be finally rejected, but if the application 
succeeded the tenant would not becom? 
a purchaser, It is, therefore, argued that 
when the application of the landlord 
under either of these sections comes to 
be rejected the transfer of title takes 
place in favour of the ‘tenant’. In either 
of these cases the tenancy was required 
to be terminated by the landlord by 
notice but that notice has not the effect 
of terminating the tenancy because it was 
only the tenant who can become the 
owner under the Tenancy Act either on 
the Tiller’s Day or on the postponed date. 
In view of the above discussion there can 
hardly be any doubt that a mere notice 
has not the effect of terminating the ten- 
ancy and the character of the tenant’s 
possession cannot be deemed to have been 
changed. 

6. We may also point out the two 
judgments delivered by the learned Chief 
Justice sitting singly in Second Appeal 
No. 468 of 1965 (Bom.) and Second Ap- 
peal No, 1243 of 1965 (Bom.). Only one 
of them was cited before the learned 
Single Judge who made the present refer- 
ence. In Second Appeal No. 1243 of 1965, 
the learned Chief Justice quoted a pas- 
sage from the Supreme Court judgment 
in Venkatesh Narhar v. H. K. Mulla, AIR 
1966 SC 1085, and observed that the date 
of termination of tenancy gets postponed 
until the order by the Mamlatdar is pass- 
ed under Section 29 (2). He also relied on 
the same report in the judgment in Se- 
cond Appeal No. 468 of 1965, which was 
delivered on April 24, 1973, while the 
other was decided cn April 25, 1973, In 
Second Appeal No. 468 of 1965, the learn- 
ed Chief Justice observed that the Maha- 
rashtra Revenue Tribunal passed an order 
of eviction on January 17, 1962 and the 
possession of the tenant became unlaw- 
ful thereafter for the first time. In the 
other Appeal the Mamlatdar himself had 
passed the order in favour of the land- 
lord on August 12, 1960, and the learned 
Chief Justice observed that that would be 
the starting point from which mesne pro- 
fits can be calculated. Both seem to create 
an impression that in one judgment the 
learned Chief Justice is in agreement 
with Patel J. while in the other appeal he 
is in agreement with Malwankar J. It is 
obvious that the matter does not seem to 
have been addressed from the point of 
view from which it has now been address- 
ed to us. i 

1. What we are required to consi- 
der is the effect of Section 29 (2) of the 
Tenancy Act in the proceedings under 
Section 31 of the Tenancy Act. The un- 
disputed facts of the present case show 
that the Mamlatdar dismissed the app!i- 
cation on August 30, 1958, but the Deputy : 
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Collector granted it on January 1, 1960, 
and that order is confirmed by the Maha- 
rashtra Revenue Tribunal on October 7, 
1960, and the High Court on April 5, 1961. 
Until the High Court finally disposed .of 
this litigation it was a pending matter 
before various Tribunals amd Courts. 


When can, therefore, the tenancy of - the 


present respondent-tenant be deemed to 
have come to an end? Whether on August 
30, 1958 as held by Patel J. in (1966) 68 
Bom LR 874, or on October 7, 1960 as 
specifically observed by Malwankar J. in 
75 Bom LR 58 = (AIR 1973 Bom 252) or 
on April 5, 1961 by the logical extension 
of Malwankar J.’s judgment, though he 
has specifically kept the question open re- 
garding the orders passed by the High 
Court in Writ matters? There is not the 
least doubt that the landlord cammot ob- 
tain possession unless he obtains an order 
from the Mamlatdar under sub-section (2) 
of Section 29. The language of sub-section 
(2) of Section 29 is very clear and umn- 
ambiguous. It is only the order of the 
Mamlatdar that enables the landlord to 
obtain possession. However, this order of 
the Mamlatdar is subjected to appellate 
and revisional jurisdiction. The order of 
the Mamlatdar under Section 29 can be 
appealed against to the Collector under 
Section 74 (1) of the Tenancy Act and 
against the order of the Collector under 
Section 74 revision application is provid- 
ed to the Maharashtra Revenue Tribunal 
under Section 76 of the Tenancy Act. 
Though the Tenancy Act does not so pro- 
vide the.orders passed under this Act are 
open to be corrected by the High Court 
in its powers of superintendence ,under 
Articles 226 and 227 of the Constitution. 
In respect of the powers of Appellate and 
Revisional Tribunals the Legislature has 
made the following provisions in Sec. 78: 


"78 (1) The Collector in appeal and 
the Maharashtra Revenue Tribunal in 
appeal under Section 75 and in revision 
under Section 76 may confirm, modify or 
rescind the order in appeal or revision or 
its execution or may pass such other 
order as may seem legal and just in ac- 
cordance with the provisions of this Act,’ 


(9) The orders of the Collector in 
appeal or of the Maharashtra Revenue 
Tribunal im appeal or revision shall be 
executed in the manner provided for the 
execution of the orders of the Mamlatdar 
and Tribunal under Section 73." i 


The Collector in appeal and the Maha- 
rashtra Revenue Tribunal either in appeal 
or im revision as the case may be have 
all the powers to confirm, modify or res- 
cind the order under appeal or revision 
or its execution and they are further en- 
titled to pass such other orders as may 
seem legal and just according to the pro- 
visions of this Act. When the Mamlatdar 
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for instance rejects the application of a 
landlord for possession and the Collector 
or the Revenue Tribumal sets aside that 
order and directs the possession being 
delivered either of the whole property or 
a part of the property such an order of 
the higher Tribunal does not fall under 
the earlier three expressions "confirm", 
"modify" or "rescind" the earlier orders. 
To some extent it can be said that the 
order is rescinded when positive order for 
delivery of possession is passed. It is only 
in the last clause of sub-section (1) of 
Section 78 that the Tribunals are autho- 
rised to pass such other order as may 
seem legal and just in accordance with 
the provisions of the Tenancy Act. When, 
therefore, the Mamlatdar rejects the ap- 
plication under Section 31 read with Sec- 
tion 29 and the higher Tribunals make 
order for delivery of possession, they do 
so because they consider such an order 
legal and just in accordance. with the 
provisions of the Act, viz, Section 31 read 
with Section 29 and no other, 

8. Now the question arises as to 
how the order of the Mamlatdar and the 
orders passed by the higher Tribunals are 
to be executed. So far as the Mamlatdar’s 
orders are concerned a provision is con- 
tained in sub-section (2) of Section 73. 
When it deals with the question of pos- 
session, the manner of execution is the 
one provided by Section 21 of the Mam- 
latdars' Courts Act, 1906, as if it was the 
decision of the Mamlatdar under the said 
Act. There is, however, a proviso to which 
we will refer to a little later. The orders 
of the higher Tribunals are also execut- 
able in the same manner as provided by 
this sub-section as is clear from the pro~ 
visions of sub-section (2) of Section 78. 
Even the orders of the higher Tri- 
bunals are executable under the provi- 
sions of Section 21 of the Mamlatdars’ 
Courts Act, 1906. 


9. Now, what is the mature of 
these orders so far as execution is con- 
cerned? They undoubtedly give the status 
of being the orders of the Mamlatdar 
under the provisions of Mamlatdars’ 
Courts Act, Sub-section (2) of Section 29 
requires substantive order of the Mam- 
latdar in favour of the landlord for ob- 
taining possession. No other provisions 
have been brought to our notice which 
deal with the passing of the order in 
favour of the landlord. If the above pro- 
visions are the total provisions, it would 
be logical and reasonable to hold that the 
orders passed in appeal or revision are 
being treated by the Legislature as orders 
of the Mamlatdar as required by sub-sec- 
tion (2) of Section 29 of the Act. When 
the landlord succeeds ultimately irrespec- 
tive of the fact which particular Tribu- 
nal gave him the final.order in his favour 
it must be deemed to be the Mamlatdar’s 
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order falling under sub-section (2) of Sec- 
tion 29, which enables him to obtain pos- 
session under the Tenancy Act. 


10. Incidertly, the settled law 
which we have discussed above also shows 
that on the passing of the Mamlatdar’s 
order in favour cf the landlord the ten- 
ancy of the tenant comes to an end and 
the character of his possession changes 
from that point of time. He has no autho- 
rity of any law nor any estate in posses- 
sion in his favour after an order for pos- 
session is passed under the Act in favour 
of the landlord. Tenancy Act is, a social 
legislation and a departure from normal 
law of the land, Volition of the landlord 
to bring about termination of tenancy is 
taken away even though the landlord has 
valid ground in his favour for termination 
of the tenancy. It is the Mamlatdar’s 
order after proper inquiry under the Act 
that brings about the termination of ten- 
ancy. This is in a way special protection 
given to the tenant against the landlord, 
who may take advantage of the ignorance 
of the tenant. The only question is whe- 
ther on principle and in the absence of 
any clear provision in the Tenancy Act, 
this protection should be extended be- 
yond a reasonable limit. If there are good 
grounds to be noticed under the provi- 
sions of the Act itself it could be possible 
to extend to the length to which these 
provisions carry she protection. The pro- 
tection, however, is only till the Mamlat- 
dar’s order is passed. We assume that the 
Legislature had some basis in its mind 
while affording certain protection to the 
tenant, In order to make our point of view 
clear we will take two instances to de- 
monstrate it. Taking the view which Mr. 
Justice Malwankar has taken would lead 
to a very incongruous and undesirable 
position. Assume that there is a landlord 
who has filed two separate applications 
against two different tenants based on 
identical facts. The Mamlatdar who heard 
the two applications passed identical 
orders of possession in favour of the 
landlord, One of the tenants being poor 
and being straightforward person accepts 
the legality o£ the order and does not pro- 
ceed ahead as he has no wherewithal to 
spend in the litigation to take up the 
matter to the appellate and  revisional 
Tribunals, Let us assume that the other 
tenant is a rich person and is also mot 
straightforward like the other one. He 
files an appeal before the Deputy Collec- 
tor as also a revisional application before 
the Revenue Tribunal. We may also as- 
sume that a dismissal order is passed by 
the Tribunal and then he makes an at- 
tempt before the High Court amd files a 
writ petition but ultimately fails, All 
these proceedings adopted by him may 
easily consume about 2 or 3 years at least 
as our usual experience shows, Now, in 
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these two identical cases on facts can it 
be said that the law is different in these 
two cases regarding starting point for cal- 
culation of mesne profits? Where the ten- 
ant.is either able to or is inclined to take 
resort to remedies to higher Tribunal, can 
the law be made to depend upon his 
volition? If the tenant avails of further 
remedies open to him the termination of 
tenancy gets postponed amd if he does not 
proceed further the point of calculating 
the mesne profits js brought earlier, We 
see no logic in creating such artificial 
situation. It is expected that the question 
of termination will be properly consider- 
ed by the Mamlatdar and he would pass 
appropriate order. It is, however, quite 
possible that his order may not be al- 
ways correct and it is necessary to pro- 
vide a machinery for correction by pro- 
viding appellate ard revisional tribunals. 
However, the only order that is contem- 
plated is one by the Mamlatdar and the 
orders passed by the higher courts and 
iribunals would be deemed, in our view, 
to be the orders of the Mamlatdar re- 
quired to be passed under sub-section (2) 
of Section 29, Tenancy Act. If there is an 
order passed by any other higher Tribu- 
nal it must be deemed to be an order 
passed by the Mamlatdar. On this con- 
struction of the provisions of the Tenancy 
Act we do not understand why the date 
of the original order of the Mamlatdar 
should not be deemed to be the effective 
date irrespective of its nature, 


11. The learned Single Judge 
while making reference has pointed out 
that in other litigations ordinarily the 
decision though given later on relates 
back to the date of the institution of the 
suit. That principle is also not available 
in the cases arising out of the Tenancy 
Act. As we have already pointed out ear- 
lier the law in that behalf is now settled. 
Neither the date of demand notice, nor 
the date of the application of the land- 
lord would be the relevant date; it is 
only the date of the passing of the order 
of the Mamlatdar that is made relevant 
for the provisions of this Act. Since these 
are statutory provisions and this is only 
the protection that the Tenancy Act gives 
to the tenant, we are of the view that 
when the final order in favour of the land- 
lord is passed awarding him possession 
that order must be deemed to be the 
Mamlatdar’s order irrespective of the fact 
which Court or Tribunal passed it, and 
treat it as the order passed by the Mam- 
latdar. To postpone the effective date to 
the date of orders of the higher Tribunals 
is to put premium on dishonesty of liti- 
gants or their capacity to undertake liti- 
gation. A tenant having no case in his 


favour but having wherewithal to fight 
litigations might unscrupulously prolong . 


318 Bom, [Prs. 11-12] 


the litigation by filing appeals and revi- 
Sion applications under the -Tenancy Act. 
During these 2 or 3 years which he may 
so gain he is entitled to remain on the 
land by paying rent, which is hardly five 
times the assessment and by avoiding to 
pay mesne profit which is normally much 
higher than rent of agricultural land. . 


. 12. So far as the broad proposi- 
tion of postponing the date from the date 
mentioned in the notice is concerned, 
there seems to be authority and good logi- 
cal reason for taking it ahead to the date 
of the passing of the Mamlatdar’s order. 
Even under Section 15 of the Tenancy 
Act, where surrender by the tenant is 
permitted the tenancy does not come to 
an end on the date of the filing of the 
application for surrender. Not only that 
the surrender is required to be in writ- 
ing, but it must be verified before the 
Mamlatdar in the prescribed manner, The 
termination of tenancy either on grounds 
which the landlord might allege or the 
termination which is voluntarily brought 
about by the tenant by surrender must 
be supported by examination by the 
Mamlatdar of the bona fides thereof and 
an appropriate order in that behalf. Once, 
however, such an order is made it must 
be deemed to have been made under Sec- 
tion 15 of the Tenancy Act and there 
seems to be no justification for further 
postponing the date of termination of 
tenancy amd cessation of legal rights of 
the tenant, The date of the order of the 
 |Mamlatdar under Section 29 (2) would be 
in our view terminus a quo for convert- 
ing the nature of the tenant's possession 
in that behalf. We are in agreement with 
the view expressed by Mr. Justice Patel 
in Balkishan's case, ((1966) 68 Bom LR 
874) at page 877, which is as follows: 
"No doubt, the difficulty would arise 
if the Mamlatdar refuses possession in 
which ease the landlord has to file an 
appeal, But then since the terminus a 
quo is the Mamlatdar's order, the Collec- 
tor in appeal does nothing but that what 
the Mamlatdar ought’ to have done and, 
im my view, therefore, when, an order of 
Mamlatdar refusing to deliver possession 
either on appeal or revision or a further 
application to the High Court is made, it 
must relate back to the date of the Mam- 
latdar’s order refusing to deliver posses- 
sion, and that being so, in effect, there- 
fore, the order must be deemed to have 
been made. when the Mamlatdar made 
his earliest order.” 


This view will obviate all difficulties and 
would be clearly logical. In view of the 
absence of any other provision in the 
Tenancy Act except those contained in 
Section 29 (2) and Section 78, we are un- 
able to accept the reasoning of Malwan- 
kar J. in 75 Bom LR 58 = (AIR 1973 Bom 
252), The learned Judge has observed that 
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it is the date of the final order which 
determines the termination of tenancy 
d not the date of the first order, In a 
iven case where neither art oes 
ahead the order of the Martlatoar aay 
well represent the final order. However, 
according to him when further proceed- 
ings are undertaken under the Act, it is 
the date of the final order that should 
determine the termination of tenancy. 
We have already pointed out that such 


‘view leaves it entirely for the tenant to 


decide whether he will be able to post- 
pone the date of termination of the ten- 
ancy, in spite of the fact that he may 
have no merits at all in his favour, We 
do not think that proviso to Section 73, 
Sub-section (2) can be pressed in favour 
of holding that the Legislature itself 
wanted to postpone the date until the 
expiry of the period of appeal Sub-sec- 
tion (2) of Section 73 of the Tenancy Act 
provides how the Mamlatdar’s or the 
Tribunal' orders are to be executed. 
Having provided the machinery and the 
method of execution a proviso is added 
to that sub-section which says that such 
orders shall not be executed till the ex- 
piry of the period of appeal or as the 
case may be of application for revision 
às provided in Section 79. What is can- 
vassed before us is that the order of the 
Mamlatdar is not per se executable but 
the party has to wait until the final order 
is passed or till the expiry of the period 
of appeal In the same manner for the 
execution of. the appellate order the party 
in whose favour the order is passed must 
wait until the period for revision appli- 
cation as provided by Section 79 is over. 
What is argued is that the provisions of 
the Act themselves contemplate filing of 
the appeal and the revision, When appeal 
or revision is so filed the appellate or the 
revisional authorities would ordinarily be 
passing an order staying the execution of 
the order of the Mamiatdar. Since it is 
assumed that normally a tenant may not 
be able to take up further remedies at 
once a protection has already been statu- 
torily granted by granting time for exe- 
cution. From this alone it does not mean 
that each tenant or a lessor as the case 
may be is expected to go ahead or must 
go ahead for taking advantage of the 
remedies provided, From this enabling 
provision alone we do not think that it 
should be assumed that the date of the 
termination of tenancy itself gets  post- 
poned in spite of the order of the Mam- 
latdar in favour of the landlord. When we 
are taking this view that might appear 
to be a view contrary to the one taken 
by the Division Bench of this Court in 
First Appeal No. 458 of 1952 decided on 
18-10-1962 (Bom.) Malwankar J. in his 
judgment has referred to the order pass- 
ed bv the Division Bench of this Court 
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consisting of Pate! and Palekar JJ, That 
was an order passed by the Division 
Bench while summarily rejecting the 
first appeal, We took out the original 
judgment from the file and we find that 
there is no reference to the facts at all. 
We also do not find what precisely were 
the points raised by the appellant and 
what were the dates of the orders pass- 
ed by various authorities, The other side’s 
point of view had mot been heard at all 
end it appears to be'a short order passed 
upon certain assumptions. It does not 
appear to be an order passed after ex- 
haustive arguments and after taking into 
account pros and cons of the question of 
law involved. A judgment of this type 
which can be described as per curiam 
would not constitute a precedent and 
would not bind subsequent Division 
Benches. In our view there is no effec- 
tive judgment of the Division Bench or 
of a Court having parallel jurisdiction 
and the judgments which have created 
conflict are the judgments delivered by 
the learned Single Judges of this Court. 
For the reasons already stated above we 
think thatthe judgment in Balkisan's 
ease, ((1966) 68 Bom LR 874) lays down 
the correct law amd we are in agreement 
with it. It would. therefore, follow that 
. in the present case, from the date of the 
first order passed by the Mamlatdar, ie. 
August 30, 1958, the tenancy of the de- 
. fendant-respondent stood terminated as 
and from that date, and the character of 
his possession has changed from the next 
day, ie, from 31-8-1958, amd the respon- 
dent had no legal authority of any kind 
to remain in possession thereafter and his 
possession can be described as wrongful, 
The learned counsel for the respondent 
pointedly referred to the definition of 
mesne profits contained in clause (12) of 
Section 2 of the Code of Civil Procedure, 
. 1908. “Mesne Profits” of property means 
' those profits which the person in wrong- 
. ful possession of such property actually 
received or might with diligence receive 
therefrom, together with interest on such 
profits etc. The essential character of the 
possession must be wrongful before mesne 
. profits can be ordered against a party. In 
the view that we have taken, the charac- 
ter of possession of the  respondent-de- 
fendant became wrongful and he became 
liable to pay mesne profits to the plain- 
tiff-appellant from that date. In that view 
of the matter the claim for mesne pro- 
fits for the years 1959-60, 1960-61 and 
1961-62, which is the subject-matter of 
the suit, is awardable to the plaintiff-ap- 
pellant and it is in time in its entirety as 
the suit is filed on 21st March, 1963. It 
appears that the claim of the plaintiff at 
Rs, 300 per year is reasonable looking to 


, the acreage and the assessment of the 


. land, The plaintiff will be entitled to re- 
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cover a sum of Rs. 900 from the defen- 
dant together with interest at 6 per cent. 
per annum from the date of the institu- 
tion of the suit till realisation. He will 
also get his costs in all the Courts from 
the defendant. ! 

13. In the result the appeal is 


allowed with costs throughout. 
Appeal allowed. 
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(AT NAGPUR) 
MASODKAR, J, 


i Narayanrao Marotirao 
Applicant v, Waman Nathuji 
and another, Opponents. 

Civil Revn. Appln. No. 135 of 1974, 
D/- 23-4-1974, under S. 115 of C.P.C. 
Praying the High Court to revise the 
order of M, R. Waiker, Dist, J., Amravati, 
D/- 24-1-1974. 


(A) Civil P, C. (1908, ©. 39, R. 2; 
S. 151 — Word ‘injury’ — Meaning of — 
Existence, of decree cannot be an absolute 
right ousting jurisdiction of court to 
grant injunction. AIR 1922 Bom 385 (2), 
Rel. on; AIR 1962 SC 527, Foll; AIR 1971 
Assam & Naga 95, Dist, 


The word ‘injury’ used in R. 2 is of 

a wide import and means a wrong, dam- 
age or harm and is to be understood with 
respect to the right and remedy sought 
by the plaintiff. Where the complaint is 
that the defendant either at the foot of 
the decree or otherwise was trying to 
cause damage or wrong to the right under 
adjudication of the plaintiff, the matter 
requires to be examined on its own merit. 
Existence of a decree in favour of the de- 
fendant who seeks to execute the same 
cannot be treated as an absolute right 
ousting the jurisdiction of the Court to 
grant injunction, Even under provisions 
of S. 44 of Evidence Act, a party has been 
expressly permitted to set up the invali- 
dities of certain judgments and decrees 
under specified circumstance, It is not, 
therefore an adequate reason to hold that 
Courts are left without authority under 
O, 39, R. 2. The power to protect interests 
of the litigants can therefore be invoked 
under inherent jurisdiction of the court 
which can be exercised under S, 151, 
C.P.C, AIR 1922 Bom 385 (2), Rel. on; AIR 
1962 SC 527, Followed; AIR 1971 Assam ` 
& Naga 95, Distinguished. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 Assam & Naga 95 = Assam LR 
(1970) Assam 272, Upendra Chandra v. 
Nabin Chandra 4 
AIR 1962 SC 527 = 1962 Supp (1) SCR 
450, Manohar Lal Chopra v. Hiralal 4 
AIR 1922 Bom 385 (2) = 24 Bom LR 378, 
Nasarvanji v, Shahajadi Begum 4 


IR/JR/D920/74/SGK 


Pimpalkar, 
Wankhade 


é2U Bom. ]Prs, 1-5] 


R. N. Deshpande, for Applicant, . 

ORDER :— The present revision 
arises out of the refusal by the courts be- 
low to gramt the prayer for temporary in- 
junction. That prayer has been refused 
only because the courts thought that the 
present applicant-plaintiff cannot be as- 
sisted because of the terms of Order 39, 
Rule 2 of the Code of Civil Procedure as 
the plaintiff cannot be said to have any 
prima facie case and said to be covered 
by the words "any other injury” occur- 
ring in Rule 2 of Order 39 of the Code. 

2. This approach is clearly unsus- 
tainable, The application itself was under 
Order 39, Rules 1 and 2, as well under 
Section 151 of the Code of Civil Proce- 
dure. The facts under which the aid of the 
court was sought clearly establish that 
the defendants 1 and 2 had got a decree 
for joint possession along with the present 
applicant-plaintiff. The plaintiff was, 
therefore, driven to file the presemt suit 
for general partition. He was, therefore, 
in lawful possession along with the other 
defendants. Only because a decree exist- 
ed for joint possession, that ‘could not 
have been treated as an absolute right 
ousting the jurisdiction to grant relief of 
an injunction, The power to protect the 
interest of the litigant and its necessity 
may arise in several ways and under 
varied circumstances, The Courts are nof 
left powerless when faced with a clear 
need to supply the remedy and relief, 
That is the basic concept of inherent 
jurisdiction which can be invoked and 
efficiently exercised, though umder clear 
and exceptional cases. 

3. However, it has to be observed 
that in every case where the Court is call- 
ed upon to interdict a person having a 
decree in his favour, the rights arising 
out of that decree of all the parties con- 
cerned must be taken into accoumt so as 
to find out the balance of convenience as 
well the existence of prima facie case. 
That would also involve considerations of 
the legal obligations of the parties inter 
se with respect to the property im suit and 
the decree set up as the basis for compet- 
ing right. 


4. The interpretation put on Order 
39, Rule 2 of the Code of Civil Procedure, 
by the Courts below so as to disentitle 
the applicant with this prayer need not 
be finally examined for it is ample to ob- 
serve that the Courts have full and emi- 
nent jurisdiction to grant relief of in- 
junetions upon proper case being made 
out though terms of Order 39 might not 
be directly answered (Manohar Lal 
Chopra v. Hiralal, AIR 1962 SC 527). 
However, I may proceed to observe that 
the judgment relied on by the learned 
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District Judge, Amravati, ie. Upendra 
Chandra v. Nabin Chandra’ (AIR 1971 
Assam & Naga 95), to hold that under 
Order 39, Rule 2, the Court would lose 
the jurisdiction once it is shown that de- 
fendant had obtained an earlier decree 
and was proceeding with execution, does 
not appeal to me with all due respect to 
ihe learned Judge who decided that case 
to be the complete and adequate answer 
as to the terms of Rule 2 of Order 39 of 
the Code of Civil Procedure, The word 
"injury" used by Rule 2 is to be under- 
Stood with respect to the right and 
remedy sought by the plaintiff, Only be- 
cause a defendant is a decree-holder, it 
does not follow that the plaintiff is not 
entitled to complain about an injury 
which calls for protection from the Court 
in a suit. Cases can be conceived where 
the defendant is armed with  decrees 
which are mullities or obtained upon 
fraud or mischief or which are not bind- 
ing on the rights or interests of the plain- 
tiff for any reason. It is not necessary to 
make an exhaustive detail on the topic, 
for suffice it to say that even under the 
provisions of Section 44 of the Evidence 
Aci, a party has been expressly permitted 
to set up the invalidities of certain judg- 
ments and decrees under specified  cir- 
cumstances, It is, therefore, not an ade- 
quate reason to hold that only by the fact 
that a defendant happens to be a decree- 
holder and further by the fact that he 
seeks to execute the same the Courts are 
left without authority contemplated by 
Order 39, Rule 2 of the Code which, I 
may say so, is not exhaustive provision in 
the matters of grant of injunction. With- 
out proposing to examine the correctness 
of the observation in Upendra’s case 
(supra), I would go by the express words 
of Rule 2. The word “injury” is of a very 
wide import and means, a wrong, damage 
or harm. So wherever the complaint is 
that the defendant either at the foot of a 
decree or otherwise is trying to cause 
damage or wrong to the right under ad- 
judication of the plaintiff, the matter re- 
quires to be examined on its own merit. 
(See also Nasarvanji v. Shahajadi Begum, 
AIR 1922 Bom 385 (2)). 

5. The only course open in this 
revision therefore would be to set aside 
both the impugned orders and remit back 
the proceedings for fresh consideration of 
the matter in accordance with law. The 
revision thus succeeds, The trial Court is 
directed to hear the parties afresh and. 
decide the matter of injunction as early 
as possible. There would be no orders as 
to costs in this revision. 

- . Revision allowed, . 
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(Jan) 35 

Pran Jivan Jaitha v. State (Jul) 210 

Punam Chand v. General Assurance 

Society Ltd, (Nov) 335 
Radha Gobinda v. Kewala Devi 

(Sep) 283 

Radheshyam v. Registrar of Assurance, 

Calcutta (Sep) 280 


Raiputana Trading Co. Pvt. Ltd. v. Malava 
Trading ‘Agency (Mar) 116 


Rajputana Trading Co, “Ltd. v. Malay 
Trading Agency (May) 152 

Ram Krishna v. Nemai Krishna 
(Jun) 173 - 


Bun Das v. Saha Chowdhury and 
Co. L (Aug) 246 
ee Company v. Controller of 
Patents and Designs (Nov) 336 
Roy S. S. v. Damodar Valley Corporation 
(Feb) 69 
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Sailendra’ Nath v. State (Nov) 363 - 
Saroj Kanti Basu v. R. T. A. {Jun) 182 


Satish da Mullick v. Jagat Chandra 


Dutt. (Sep) 266 
Seraivadin and Co. v.. State of Orissa 

; (Oct) 296 

Shaik Nasirul Hoaue v. Johora Khatun 

. Bibi (Aug) 248 

Shroff Bros. v. Bisheswar Daval 

(Nov) 352 

Sib Narayan Mukheriee v. Janak Upadhva 

(Jul) 203 

Skabeo (P.) Ltd. v. State (Oct) 307 


Sriram Pasrisha v. Jagannath Sen 
(Feb) 80 


(Jan) 39 
State of Bihar v, Birla Gwalior P. Ltd. 
(Jul) 202 
Subodh Kumar Mitra v. Revenue Officer 
(Feb) 94 
Subrata Kumar Banerjee v. Dipti Baner- 


State v. Tarun Kumar Sen Gupta 


Sumanlal Parekh v. Collector of Central 
Excise and Customs. W. B. (May) 158 

Surendra Nath v. Iswar (Jul) 216 

Swarna Lata Devi v. Krishna Iron Foun- 
dry & Metal Works (P.) Ltd. 


(Dec) 393 
Trailakyanath Maity v. Provabati Santra 
(Sep) 261 
UiialChandra Ghose v. State (Mar) 124 
Union of India v. Asit Kumar (Jun) 180 


Union of India v. Excelsior Poultry and 
Agricultural Firm Ltd. (Nov): 350 

Union of India v. Kamal Kumar 

(Aug) 231 
Union of India v. Laduram Fakirchand 

(Jul) 207 
Union of India v. Romesh Kumar 

(Nov) 345 
United Bank of India v. Tetanagar Foun- 
dry Co. Ltd, (Jul) 213 
United Industrial Bank Ltd, v. €. C. Dev 


jee ` (Feb) 6r (SB) (May) 151 
SUBJECT INDEX ` . e om 

Arbitration Act (10 of 1940), S. 5 — See Atomic Energy Act (contd.) 
Ibid. S. 11 (Oct) 307 a direction as contemplated by S. 20 (6) 


— Ss. 11, 5 — Removal of arbitrator and 
revocation of his authority — Misconduet 

(Oct) 307 
——8$. 20 — Application for filing arbitra- 
tion agreement — Question of limitation 

(Nov) 335 
——Ss. 30 and 33 — Setting aside awards, 
ground for — Specific avermenís neces- 
sary (Nov) 345 A 
— Ss, 30, 38 — New point of fact can- 
not be raised for first time in appeal 
against order refusing to set aside arbi- 
iration award (Nov) 345 B 


——S. 30 — Grounds for setting aside 
award — Misconduct of proceedings by 
arbitrator — Failure to give opportunity 
to party to present case is such miscon- 
duct (Nov) 345 C 
~S. 30 — Failure to decide counter 
claim — Award may be set aside 


(Nov) 345 D 

— —$, 33 — See Ibid, S. 30 
(Nov) 345 A.B 
— S. 34 — Stay of suit — Discretion of 


Court (Nov) 352 A 
-—— S. 34 — Essential condition for order- 
ing stay (Nov) 352 B 
— B. 37 (4) — “Undue hardship” — 
What constitutes — ‘Exercise of discre- 
tion by Court. in extending period 

š um 193 B 


Atomie Energy Act (33 of 1962), S. 20 (1) 
and (6) — Application relating to Patent 
in respect of “Imaging System” — Cen- 
tral Government on reference expressing 
opinion in unequivocal terms that inven- 
tion was not patentable — Held. that was 


(Nov) 336 A 
——S, 20 (6) — See 
(1) Patents Act (1970). S. 65 
(Nov) 336 D 
(2) Patents Act (1970), S. 80 
Nov) 336 E 


(3) Patents Act (1970). S. 116 (1) 
(Nov) 336 B.C 


Bankers’ Books Evidence Act (18 of 1891), 
S. 4 — Statement of account showing 
amount due — Certified — Prima facie 
evidence of amount due (Mav) 151 
Bengal Municipal Act (15 of 1932) 

See under Municipalities. 


ery Co-operative Societies Act (7 of 
See under Co-operative Societies. 
Calcutta High Court (Original Side) Rules 
See under High Court Rules and Orders. 
Calcutta Thika Tenancy Act (2 of 1949) 
See under Houses and Rents. . 
Calcutta University Act (2 of 1966) 
See under Education. 
Caleutta University Statutes 
See under Education. 


. Central Reserve Police Force Act (66 of 


1949), S. 1 — Act was a law in rce. 
within the meaning of Article 372 of the 
Constitution. AIR 1973 Cal 56, Reversed 

(Jan) 39 A 
——S. 3 — The term ‘Reserve Force’ is 
used to denote a Force which would be- 
come operative only when the situation 
demands (Jan) 39 E . 
——S. 9 — Even though the Act deals 
with the offences of a particular class of 
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Central Reserve Police Force Act (contd.) 
persons, it is no less a Penal Act 


(Jan) 39 F 
——$. 10 — See Ibid. S. 9 (Jan) 39 F 
. —$. 11 — See Thid, S. 9 


(Jan) 39 F 
Citizenship Act (57 of 1955), S. 9 — Ac- 
quisition of foreign citizenship — Evi- 
dence and proof — Determining autho- 


rity (Jan) 29 A 


Citizenship Rules (1956), Sch. 3. R. 3 — 
See Citizenship Ac; (1955) S. 9 
£ (Jan) 29 A 
Civil Procedure Code (5 of 1908), S. 11 — 
Questions finally decided in suit are "Res 
Judicata’ in execution proceedings 
(Jun) 173 B 
——-8. 20 — Suit for relief under S. 70. 
Contract Act — Demand and refusal in 
Calcutta — Caleuttz High Court has juris- 
diction to try the suit (Aug) 231 G 
— S8. 34 and O. 34, R. 11 — Final de- 
cree in mortgage suit not mentioning rate 
of subsequent interest — Effect 
~ (Nov) 339 
——S. 35 — Order for pavment of the 
costs of one defendant bv another — Dis- 


cretion of Court (Aug) 231 J 
—— 8$. 47 — See also 
(1) Ibid, S. 11 (Jun) 173 B 


(2) Hindu Law — Joint Family Pro- 
perty (Jun) 173 A 
(3) Maxims (Jul) 222 B 
S. 47 — When can executing Court 
order decretal interest to be paid only 
from, the date of drawing up of the de- 
cree ? (Jun) 173 C 


——5S. 47 — Eauitable relief. against 
penal forfeiture clause in compromise- 
decree, can be granted when time is not 
of the essence (in Instalment-payment) 


—, 





(Jul) 222 A 
S. 47 — Application for execution of 
decree for taxed costs — Is representa- 


tion of the defendants who die after the 
decree imperative? No. unless decree is 
sought to be executed against their estate 

(Aug) 246 A 
——8. 80 — Suit in rsepect of property 
of a company in custody of Official Liaui- 
dator — Is S. 80 notice to Official Liqui- 
dator necessary ? No. (Jul) 213 B 


S. 100 — Muslim minor’s property — 
Necessity of sale ‘for maintenance’ — 
Recitals about purpose misconstrued and 
sale held invalid — Is it an error of law ? 
Yes (Aug) 248 A 
——8. 100 — Second appeal — Failure 
of lower appellate Court to consider im- 
portant evidence — High Court will-in- 
terfere (Oct) 316 B 


S. 100 — Concurrent finding as te 
valid execution of sift deed — Cannot be 











canvassed (Nov) 333 A 

S. 115 — Revision lies against an 
order refusing to grant ad interim injune- 
tion (Mar) 119A 


Civil P. C. (contd.) 
——S. 115 (c) — Prayer for ad interim 
injunction at a stage before consideration 
of substantive application for injunction 
— Refusal by trial Court — Interference 
in revision (Mar) 119 C 
——5. 144, O. 20, R. 22 — Application 
for execution of restitution order — Some 
Of the heirs of deceased plaintiff already 
On record — Objection on ground that 
all the heirs are not on record — Main- 
tainability (Feb) 75 A 
——S. 151 — Inherent power — If avail- 
able to add defendant age rejection of 
an application under O. 1, R. 10 on iden- 
tical grounds (Sep) 274 B 
——O. 1, R. 9 — Necessary parties — 
Lease by some co-sharerg pending parti- 
tion suit — Suit to set aside partition de- 
cree by lessee against other  co-sharers 
without impleading co-sharers lessors — 
Not maintainable (Dec) 393 A 
——O. 1, R. 9 — Partition suit — Co 
sharer brought on record as having cer- 
tain interest In property — He will be 
deemed, to represent entire interests he 
is entitled to (Dec) 393 B 
———O. 1, R. 10 — See also Ibid, S. 151 
(Sep) 274 B 
——Q. 1, R. 10 — Necessary party (de- 
fendant) — If and when Government is, 
in suit to determine whether general 
meeting of government-aided medical 
Society-hospital was held on a certain 
date (Sep) 274 A 


——O. 1, R. 10 (2) — Addition of party 
as defendant — Necessary conditions 

(Nov) 358 A 
——-O. 6, R. 4 — Pleadings — Fraud -— 
Particulars of fraud must be given — 
General allegations, hewever strong, are 
not sufficient (Dec) 393 D 
——O, 6. R. 4 — Fraud — Decree cannot 
be set aside as fraudulent merely on 
ground of perjured evidence — (Dec) 393 E 
, R. 2 — Suit against Govern- 
ment on contract — Defendant denving 
contract — Question of legality of con- 
tract cannot be raised in appeal 

(Aug) 231 A 
——-O. 9, Rr. 3 and 4 — Dismissal of suit 
under R. 3 — Restoration application — 


—l 


see cause — What is (Nov) 331 A 
—0O. 9, R. 4 — See 
(1) "id. o. 9. R. 3 (Nov) 331A 


(2) Letters Patent (Cal), Cl. 15 
(Nov) 331 B 
—O. 14, R. Y — Omission to frame issue 
on a particular question — Parties adduc- 
ing evidence on it — Is it improper for 
the Court to have gone into auestion in 
absence of specific issue ? (Sep) 283 B 


———O. 20, R. 4 — Expression of opinion 


by Court on questions not in issue 

(Mar) 126 C 
— —O. 20. R. 22 — See Ibid. S. 144 

(Feb) 75 A 
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Civil P. C. (contd.) 

;——O. 21, R. 22 (2) — Service of notice 
6n lega] representative — Failure to re- 
cord reasons for dispensing with notice 
= Does not affect jurisdiction of Court 

(Feb) 75 B 
—— —O. 91. R. 22 (2) — Dispensing with 
service of notice — Discretion judicially 
exercised cannot be interfered with in 


appeal (Feb) 75 C 
——QO. 34, R. 8 — See Ibid, O. 39. R. 1 
(Nov) 323 
-———O. 34, R. 11 — See Ibid, S. 34 
: (Nov) 339 


——O. 87. R. 2 — Summary suit on a 
hundi — Only persons whose name appear 
in hundi can be sued upon (Jan) 6 A 
———O. 37. R. 3 — Leave to appear and 
to defend — Where triable issue is dis- 
closed, leave should be granted uncondi- 
tionally (Jan) 6 B 
———O. 37, R. 3 — Lack of affidavit evi- 
dence in support of benami —Court does 
not take notice of bare allegation 

(Nov) 330 B 
——0O. 39, R. T — See also Ibid. .S. 115 

(Mar) 119 A 
——O, 39, Rr. 1 and 2 — Principles for 
granting injunction (Mar) 119 B 
———O, 39, R. 1 — Suit by subsequent 
mortgagee for redemption — Power of 
Court to srant temporarv iniunction 


(Nov) 323 

—— O0. 39, R. 2 — See 
(1) Ibid. S. 115 (Mar) 119 A 
(2) Ibid, O. 39. R. 1 (Mar) 119 B 


——O. 39, R. 4 and O. 40, R. 1 — Petition 
for vacating or setting aside order of in- 
junction — Cannot be treated as proceed- 
fing in the nature of pro interesse suo — 
Position in “pro interesse suo" explained 
(Nov) 358 B 

——QO. 40, R. 1 — See also Ibid, O. 39, R. 4 
: (Nov) 358 B 

——O, 41, R, T — Memorandum of an= 
peal — Filing of incomplete paper-book — 


Effect (Oct) 295 
——O. 41, R. 28 — Powers of first appel- 
late Court (Sep) 261 C 


——O, 41, R. 27 — Plaintiff not producing 
relevant documents in trial Court in spite 
of attempts by defendant and directions 
of Court — Documents held should not 
be allowed to be produced in Appeal 

i (Dec) 386 B 
——O. 41. R. 33 — Power of Court of 
appeal — Assessment of compensation by 
Trial Court — Interference (Aug) 231 D 
——QO. 43 — See Letters Patent (Cal), 
. C. 15 i (Nov) 331 B 


Coal Mines (Taking Over of Management) 
Ordinance (1 of 1973), S. 3 (1) and (22 — 
Are the scheduled Coal mines the only 
mines the management whereof vests in 
the Central Government on the appoint- 
ed date? Prima facie no (Aug) 242 


Companies Act (1 of 1956), S. 453 — Ap- 
plication for appointment of receiver in 
respect of property in custody of liqui- 
dator — Is there non-compliance of S. 458 
for not taking leave of Court for the ap- 
pointment ? (Jul) 213 A 
Constitution of India, Arts, 6. 7 and 9 — 
'MigrationD — Meaning of (Jan) 29 B 
——Art. 7 — See Ibid, Art. 6 (Jan) 29 B 
Art. 9 — See Ibid, Art. 6 (Jan) 29B 
Art, 13 -— Question of Central and 
Provincial Budget is a matter of alloca- 
tion and does not relate to the vires of 











the Act. (Jan) 39 B 
Ari, 14 — See 
(1) Land Acquisition Act (1894), 
S. 5-A (Jul) 210D 


(2) Municipalities — Bengal Munici- 

pal Aet (1932). S. 67-A (Nov) 363 B 

(3) W. B. Fisheries (Requisition and 

Acquisition) Act (1965), Pre (Mar) 99 E 

(4) W.B. Land Development and 
Planning Act (1948). S. 5, Proviso 

(Sep) 277 A 


Art. 19 — See Houses and Rents — 


W. B. Premises Tenancy Act (1956), Sec- 
tion 17-E (Jan) 24 


——Art, 19 (1) (f) — See W, B. Fisheries 
(Requisition and Acquisition) Act (1965). 
S. 8 (Mar) 99 B 


——Art, 31 (2) — See W. B. Fisheries 
{Requisition and Acauisition) Act (1965). 
5. 8 (Mar) 99 B 


——Arts, 132 (1) and 133 (1) — ‘Final 
order — Order of High Court rejecting 
applieation for condonation of delay in 
filing appeal — Not final order 

(Jul) 202 A 
—— —Arís. 132 (D and 133 (1) — ‘Case’ in- 
volves substantial question of law — 
"Case" — Application for condonation of 
delay does not involve entire case 

(Jul) 202 B 
——Art, 133 (as amended by the Consti- 
tution (Thirteenth Amendment) Act, 1972) 
— Application for certificate pending at 
the commencement of amendment Act — 
Certificate cannot be granted under sub- 
clause (a) or (b) of Art. 133 (1) as it stood 
before. the amendment (Nov) 321A 


——Art. 133 (as amended by the Con- 
stitution (Thirteenth Amendment) Act, 
1972) — Case not involving substantial 
question of law of general importance 

(Nov) 321 B 

———AÁrt. 133 (1) — See Ibid, Art. 132 (1) 
(Jul) 202 A. B 

——Ari. 133 (1) (b) — Application under 
S. 5. Limitation Act — Order condoning 
delay. in filing appeal, if a final order 
. (Mav) 152 A 
Art. 133 (D (b) — Memorandum of 
appeal against decree in suit valued over 
Rs. 20.000 — Application for condonation 
of delay allowed under S. 5 of the Limita- 
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Constitution of India (contd.) 

tion Act, if can be said to satisfv the test 
of valuation (May) 152 B 
-———Ari 141 — Law declared by S. C. 
binding — "Advice" of S. C. to partv be- 
fore it — If and when the H. C. bound 





to follow (Nov) 326 B 
——Art. 154 — Ses Ibid, Art. 166 (3) 

(Jun) 167 E 

Art, 166 (2) — Authentication of 

Government orders — Presumption as to 

(Jun) 167 D 

— —Arts. 166 (3). 154 — Rules of business 

of Government — Minister can delegate 


by Standing Orders his duty of according 
sanction and being satisfied (Jun) 167 E 


Art. 166 (3) — Rules framed under, 
Rules 5, 19. 20 — Standins Orders bv 
Minister in charge. Cl 5 — Validity 
(Aug) 253 C 
——Art. 226 — See also Gold (Control) 
Act (1968). S. 8 (1) (May) 158 
Art. 226 — Petition bv person in 
possession of requisitioned land — Main- 
tainability (Jun) 162 A 
Art, 226 — Petition under — Parties 
— Petition challenging resolution passed 
by Syndicate — Whether members of 
syndicate necessary parties (Jun) 187A 
pe 226 — Petition under who can 
m (Jun) 187 B 
Ar 226 — Praver for mandamus and 
certiorari — Demand for justice not 
necessary (Jun) 187 C 
——Art. 226 — Petition under — Ad- 
ministrative order whether can be chal- 
lenged (Jun) 187 D 
Art. 226 — Principles of natural ius- 
tice — Violation of — Reasonable oppor- 














tunity to show cause (Jun) 187 F 
—— Art. 226 — Mandamus to perform 
Statutory duty — Improvement Board 


can be directed tc publish its resolution 
abandoning a scheme (Jul) 205 B 


Art. 226 — Alternative remedy — 
Application for restoration of appeal for 
rehearing — Dismissal of. application by 
Income-tax Appellate Tribunal on errone- 
ous view that he has no jurisdiction — 
Availability of remedy bv wav of refer- 
ence is no bar to writ (Sep) 272 A 
Art, 226 — Grant of relief under — 
Not specifically praved for (Oct) 296 A 
Art. 226 — Agreement regulated bv 
statutory provisions — Enforcement of 
(Oct) 296 E 
Art. 226 — Question of delay where 
impugned order is void and not merely 
voidable - (Oct) 309A 
Art. 226 — Series of orders — All 
orders except last one not challenged in 
time — Question of delay (Oct) 309 B 
Art. 245 — See W. B. Fisheries (Re- 
quisition and Acquisition) Act (1965), 
S. 2 (5) - (iii) (Mar) 99 C 




















Constitution of India (contd.) 
——Art. 246 — Interpretation of legisla- 
tive lists — Balance of powers 
(Jan) 39 C 
—Art. 246 — Statute is valid though it 
incidentally trenches upon other's field 
(Jan) 39 D 
— Art, 246 — Statement in Objects and 
Reasons of Statute when decisive 





(Jan) 39 G 
Art. 372 -— See Central Reserve 
Police Force Act (1940). S. 1 (Jan) 394 


Constitution (Thirteenth Amendment) Act 
(1972), S. 3 — Interpretation — See Con- 
stitution of India, Art. 133 (Nov) 321 A 


Contempt of Courts Act (32 of 1952), S. 1 
— Disobedience to orders of Court — 
Principle that contemner should not be 
permitted to proceed further in a case 
until he is purged of contempt — Appli- 
cability (Feb) 69 
S. 3 — Power to punish contempt — 
When cannot be exercised (Jan) 3 


Contract Act (9 of 1872), S. 55 — Time 
when of essence of contract — Effect of 
non-performance (Sep} 261 A 
—S. 70 — Acceptance of non-gratuitous 
benefit — Liability to compensate — 
Quantum of compensation (Aug) 231C 


—S. 74 — See Civil P. C. (1908). S. 47 
(Jul) 222 A 
——S. 178 — Forward Contracts (Regula- 
tion) Act (1952), S. 15 (4) — A purchasing 
shares through B a mercantile agent and 
member of Stock Exchange — A not 
member of that association — B without 
A's consent obtaining loan on pledge of 
shares — Transaction held was invalid | 
(Dec) 386 A 
——S. 182 — Principal and agent —Liabi- 
lity to account indicates relationship of 
principal and agent (Aug) 231B 


CO-OPERATIVE SOCIETIES 


—Bombay Co-operative Societies Act (7 of 
1925) S. 70 — Multi-Unit Co-operative 
Societies Act, 1942, S. 3 — Co-operative 
Society registered under Bombay Act 
having branch office at Calcutta — Suit 
for damages against Society filed at Cal- 
cutta — S. 8 does not exclude operation 
of S. 70 (Dec) 399 


—Multi-Unit Co-operative Societies Act 
(6 of 1942), S. 3 — See Co-operative Socie- 
ties — Bombay Co-operative Societies Act 





(1925), S. 76 (Dec) 399 
Copyright Act (14 of 1957), S. 2 (d) (vy 
and (y) — See Ibid S. 17 (Sep) 257 
— —$. 14 — See Ibid, S. 17 (Sep) 257 





Ss. 17. 18 and 14 — Copyright — 
First owner of copyright, who is — As- 
signment of copyright (Sep) 257 
——S. 18 — See Ibid, S. 17 (Sep) 257 
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Defence of India Act (35 of 1939), S. 19 
(1) (b) — Interpretation (Nov) 350 


Defence of India Rules (1939), R. 19. Pro- 
viso — Word 'award' — Common award 
in different cases — For claims of less 
than Rs. 5,000/- award in its entirety can 
be challenged (Jun) 180 A 


Divorce Act (4 of 1869), S. 14 — Appli- 
cation for dissolution of marriage on 
ground of adultery — 'Adultery' — Mean- 
ng of (Feb) 61 A (SB) 
— 8. 14 — Application for dissolution of 
marriage on ground of wife's adultery — 
Proof of adultery — Standard and onus 
of'— Duty of Court in such cases 

(Feb) 6l B (SB) 


EDUCATION 


—Cakeutta University Act (2 of 1966), S. 3 
— See Constitution of India, Art. 226 


(Jun) 187 A 
——$. 4 (ii — See also Constitution of 
India, Art. 996 (Jun) 187 F 


— S. 4 (ii) — Power to dissolve govern- 
ing bodies of Colleges (Jun) 187 E 


-Calcutta University Statutes, Statute 93 
— See Constitution of India, Art. 226 
(Jun) 187 F 
— Statute 100 — See Constitution of 
India, Art. 226 (Jun) 187 F 


Electricity (Supply) Act (54 of reds 


— See Ibid, S. 34 t) 309 % 
——8. 34 — “Scheme in force" — Mean- 
ing (Oct) 300 C 


——S, 34 and First Sch. — Agreement 
between licensee and Govt. before com- 
ing into force of the scheme — Applicabi~- 
lity of First Schedule (Oct) 309 D 
-— Sch. 1 — See Ibid, S. 34 (Oct) 309 D 


«Sch. 1, Cl. VII — Combination of 
licencee's station with another mperson's 
controlled station is not permissible under 
(Oct) 309 E 
Evidence Act (1 of 1872), S. 3 — See also 
Divorce Act (1869), S. 14 

(Feb) 61 B (SB) 


aeS, 3 — Witness — Credibili 


+ 


ty of 
(Feb) 61 D (SB) 
——J4S. 20 — Confession — Relevancy of 
(Feb) 61 (SB) 
I—8. 35 — Entry in death register — It 
is not conclusive evidence of date of 
death of deceased (Dec) 393 C 


S, 65 — Original records lost — Proof 
of contents (Jul) 210 B 


—— Ss. 101 to 104 — Onus of proof — 
Document executed by pardanashin or 


illiterate woman (Oct) 316 A 
114 — Presumption as to service 
Gt notice (Sep) 261 B 


Forcien Exchange Regulation Act (7 of 
1947), S. 19 (2) — Notice requiring infor- 
mation book or other document to be pro- 


'any right on donee 


Foreign Exchange Regulation Act (contd.) 
duced — Notice not specific on the point. 
indicating non-application of mind bv^the 
issuing authority —. Notice held invalid 
(May) 146 


Forward Contracts (Regulation) Act (74 of 
1952), S. 15 (4) — See Contract Act (1872). 
S. 178 (Dec) 386 A 


Gold (Control) Act (45 of 1968), S. 8 (D — 
Prohibition regarding "Primary Gold" — 
Whether article is ‘Primary Gold’ is a 
jurisdictional fact — Erroneous finding 
will merit "Certiorari" (May) 158 


Government of India Act (1935). (26 
Geo V & I Edw. 8 (2)), S. 175 — See Civil 
P. C. (1908), O. 8, R. 2 (Aug) 231 A 


HIGH COURT RULES AND ORDERS 


—Calcutta High Court (Original Side) 
Rules (1914), Ch. XIII-A, R. 9 — Suit on 
negotiable instrument — Leave to defend 
Suit on payment of security — When 
justified (Nov) 330 A 
— Rr. 2Y and 22 — Failure to file paper 
book within time — Application under 
R. 22 praying for dismissal of appeal for 
non-prosecution — Deputy Registrar has 
go jurisdiction to extend the time under 
. 21 for filing the paper book after the 
application under R. 22 was filed 


(Mar) 116 
———R. 22 — See Ibid, R. 21 (Mar) 116 





Hindu Law — Dayabhaga — Coparcener's 
&cquisition — When nucleus is insufficient, 
the burden of proving joint character 
Tesis On person asserting it (Mar) 109 
—— -Hindu widow having limited interest 
— Permanent lease — Does not bind re- 
versioner unless it is supported bv legal 
necessity or is for the benefit of the 


estate (Jul) 216 
——lIdol — Sale or gift of — Validity 
(Mar) 126 D 


——Joint Family Property — Partition — 
Award allotting property in possession of 
one to another co-sharer with  owelty- 


money to former — Former can retain 
possession till payment of owelty 
(Jun) 173 A 


——Partition between brothers — Right 
of mother to share — Quantum of share. 
ILR (1946) 1 Cal 128 impliedly overruled 
1878 ILR 3 Cal 149 (Dec) 380 A (SB) 


——Religious endowment — Execution 
of deed of dedication bv donor — Is the 
mere execution of the document enough 
to constitute a valid endowment? No 
S (Sep) 283 C 
—Religious Endowment — Shebait — 
See Succession Act (1925), S. 211 
. (Oct) 292 B 
——Religious endowments -~ Shebaiti 
right cannot be transferred — Gift deed 
in respect of shebaiti pala cannot confer 
(Nov) 333 B 
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Hindu Law (contd.) 
— —Shebait — Rights of — Right to alie- 
nate abode of deity itself (Mar) 126 A 
-——-Shebait — Power to transfer she- 
baity rights for legal necessity 

(Mar) 126 B 
— -Shebaity right — Acquisition by ad- 
verse possession (Mar) 126 E 
—— [extis — Authority of — Effect of 
judicial precedents — Judicial Precedents” 

(Dec) 380 B (SB) 

Hooghly River Bridge Act (W. B. Act 36 of 
1969) S. 24 — Section, if excludes the 
power of requisition under S. 3 of W. B. 
Land (Requisition and Acauisition) Act 

(Jun) 162 B 

HOUSES AND RENTS 

—Calcutta Thika Tenancy Act (2 of 1949), 
Ss. 2(5) and 3 — Creation of tenancy 
amounts to alienation of property — Trust 
property — Managing trustee’s power to 
create tenancy — See Trusts Act (1882). 


S. 48 (Jan) 16 A 
— 8. 3 — See Trusts Act (1882), S. 48 
(Jan) 16 A 


—W. B, Premises Tenancy Act (12 of 1956). 
Ss. 2 (h) and 13 — Creation of tenancy 
amounts to alienation of property — Trust 
property — Managing Trustee's power to 
create tenancy — See Trusts Act (1882). 
S. 48 (Jan) 16 A 


S, 13 — See also Trusts Act (19882), 
S. 48 (Jan) 16 A 
——8. 13 — Reasonable requirement of 
the landlord for his occupation — Non- 
menfion in notice to quit — Effect 
(Feb) 83 B 
—— S. 13 (2). Proviso — Clause (f) to be 
read as clause (f) and clause (ff) 
(Feb) 883 A 
——S. 13- (3-A) (as amended by Act 34 of 
1969) — Retrospective operation. of — Is 
ultra vires, (1970) 74 Cal WN 715. Not 
followed in view of AIR 1971 Cal 381 —— 
eb) 91 A 


———S$S. 13(1) (f — "Owner" — Owner- 
Ship must be absolute in quality and also 
full in quantity (Feb) 80 A 
— $8. 13 (1) (fn — ‘Held’ — Word must 
be given meaning as understood in legal 
parlance. (Feb) 8) B 
——8. 13 (ff) — Reasonable requirement 
of premises — Circumstances satisfying 
test of reasonableness (Feb) 91 B 
——S. 17-E (as amended bv Act 18 of 
1970) — Eviction decree prior to amend- 
ment — Relief under S. 17-E if available 

. (Jan) 24 


Howrah Improvement Act (14 of 1956), 
. 33 (2), 45. 49 and 52 — Resolution of 
rd abandoning scheme published 
under S. 45 — Board cannot recall its 
decision and frame a new scheme by way 
of altering it (Jul) 205 A 
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Howrah Improvement Act (contd. 
——S. 45 — See Ibid, S. 33 (2) f ] 
(Jul) 205 A 
——S. 49 — See Ibid, S. 33 (2) i 
(Jul) 205 A 
—— S. 52 — See Ibid, S. 33 (2) . 
(Jul) 205 A 
Income-tax Act (43 of 1961), S. 254 
Disposal of appeal on merits in absence 
of appellant — Application for restoration 
and rehearing of appeal — Appellate Tri- 
bunal has inherent jurisdiction to restore 
and rehear on sufficient cause being 
shown (Sep) 272 B 


Insurance Act (4 of 1938), S. 45 — Policy 
containing arbitration clause — Arbitra- 
tor to detide quesfión of fraud 

(Jul) 193 A 


Interpretation of Statutes — See W. B. 
heries Gece ion and Acquisition) 
Act (1965), S. 2 (5) (iii) {Mar) 99 C 


Land Acquisition Act (1 of 1894), Acquisi- 
tion — Property vests in Government — 


Even if acquisition is for a private insti- 


tution (Aug) 253B 
——S. 4 — See also Constitution of India, 
Art. 166 (3) (Jun) 167 E 


z-—S5. 4 and 5-A — Modification of ear- 
lier notification — Opportunity Bi object 
ar) 124 
—— 8S. 4 — Statement of public purpose 
— —Expansion and development of a 
named school — Public purpose is suffi- 
ciently particularised (Jun) 167 A 
——S. 4 — Public purpose — Acquisition 
r development of a private school — 
hether for a public purpose 
(Jun) 167 B 
— Ss. 4 (1), 5-A — Mandatory provision 
— Non-compliance vitiates entire acqui- 


sition proceedings (Jul) 210 A 
—- B. 5-A — See also A 
(1) Ibid, S. 4 (Mar) 124 
(2) Ibid. S. 4 (1) (Jul) 210 A 
-SS 5-A, 55 — Constitution of India, 
Art. 14 — S. 5-A is not ultra vires in the 
absence of Rules framed under S. 55 
(Jul) 210 D 
——-S. 6 — See also Constitution of India, 
Art. 166 (8) . (Jun) 167 E 


—— 8. 6 — Satisfaction about publie pur- 
pose — Fact of such satisfaction need not 
be stated in the notification (Jun) 167C 
——S. 6 — Public purpose (Jul) 210 E 


——S. 6 second proviso — Public pur- 
pose — Expansion ofschool (Aug) 953A . 


778. 11 — Award under — Can be made 


piecemea] in 
——8.18 — 


one proceeding . (Jan) 1 
See also Ibid S. 3r 

Second Proviso (Dec) us 
——S. 18 — Reference if can be chal- 
lenged on the ground that claimant re- 
ceived the awarded amount without pro- 
test (Dec).369 A 
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Land Acquisition Act (contd.) 
Ss. 23. 24 — Compensation for requi- 
sition — Capitalised value of the return 
could be adopted as a basis (Jun) 180 B 
——$. 23 — Market value — Determina- 
tion of — Matter to be considered 
(Dec) 369 C 
—— 8. 23 (2) — Acquisition under De- 
fence of India Act, 1939 — Absence of 
provision for solatium cannot be held to 
e in any wav unlawful or contrary to 
constitutional provisions (Jun) 180 C 
——S, 24 — See Ibid, S. 23 (Jun) 180B 
-——S. 31 (2), Second proviso — Need 
claimant record protest to the Award in 





a particular “document or manner" be- 
fore seeking S. 18 reference? No 
(Dec) 396 


—S. 54 — Appeal — Question of right 
of claimant to apply for reference under 
S. 18 is one of fact and cannot be raised 
for the first time in aum (Dec) 369 B 
——8. 55 — = Ibid. S. 5- 

(Jul) 210 D 


——Part VII — - Acquisition for public 
purpose may be made for a Companv — 
Essential conditions . (Jul) 210 C 


Letters Patent (Cal), Cl. 12 — Leave 
granted need not be confined solely to the 
averments made in the plaint 

(Aug) 231 H 
—Cl. 12 — Carrying on business — 
Government if can be said to carry on 
business in a particular place 

(Aug) 231 I 


——C]. 12 — “Suit for land — Suit for 
administration of estate — Estate consist- 
ing of immovable, property situate outside 
jurisdiction of High Court — High Court 
cannot try the suit (Oct) 292 A 


Cl. 15 — Order directing Tribunal to 
consider application for restoration and 
rehearing of appeal on being satisfied 
about sufficiency of cause — Whether 
Letters Patent appeal lies (Sep) 272C 


Cl. 15 — New point — Shebaiti right 
whether a "benefit" within S. 35, T. P. 
Act — Question is a mixed question of 
fact and law — Cannot be allowed for 
the first time in L. P. Appeal 








(Sep) 283 A 
——CX 15 — Judgment — Meaning of 
(Nov) 331 B 
Limitation Act (9 of 1908), S. 12 — Ex- 


clusion for time for getting copies — 
Failure to make tadbirs to the Depart- 
ment after decree is signed — Effect 


(Aug) 231 K 
—Art. 115 — See Ibid, Sch. 
(Aug) 231 E 
— —Art. 120 — See Ibid, Sch. 
(Aug) 231 E 
—— Art. 182 — Delay in drawing up of 
Decree, due to circumstances beyond con- 
trol of parties, to be excluded while com- 
puting imitation for execution-petition: 
(Jun) 173D 


Limitation Act (1908) (contd.) 

— —Sch.. Arts. 115, 120 — Suit for com- 
pensation under S. 70 of the Contract Act 
is not a suit for breach of a contract — 


Suit is governed by Art. 120 and not 
Art. 115 (Aug) 23] E 
Limitation Act (36 of 1963), S. 5 — See 


also Constitution of India, Art. 133 (1) (b) 
(May) 152 A 
——S.5 — Qondonation of delay — 
“Sufficient cause" — Relevant considera- 
tions — If and when sympathy and bene- 
volence a factor ` (Nov) 326 A 
—S. 14 — See Ibid. S. 5 (Nov) 326 A 
——S. 18 — Acknowledgment contained 
in balance-sheet — Statement in balance- 
sheet indicating liability is to be read 
along with Director’s report to see whe- 
ther both so read amount to an ac- 
knowledgment (Jun) 170 
——Art. 58 — Suit for declaration of 
title and for permanent injunction — 
Properties not trust properties and plain- 
tiffs not in possession — Suit is governed 
by Arts. 58 and not by 94 or 96 
(Sep) 283 D 
— Art. 58 — Suit for declaration of title 
and for permanent injunction — Plaintiffs 
not in possession — Previous suit on same 
allegations except as to sale of one of 
the properties — In previous suit defen- 
dant setting up hostile title — Does the 
mere sale of one of the properties by de- 
fendant give rise to a fresh cause of 
action ? (Sep) 283 E 


— —Art. 65 — See Hindu Law — She- 
baity right (Mar) 126 E 
—— —Art. 186 — Decree for payment of 
costs to be taxed — Decree containing 
directions to taxing officer for taxing such 
costs — Does the limitation for execution 
of the decree run from the date of the 
decree ? No (Aug) 246 B 


Mahomedan Law — Minor’s property — 
Can it not be sold, even for maintenance, 
because minor has more than one pro- 
perty ? It can be sold for maintenance 
(Aug) 248 B 


Maxims — Actus curiae neminem gravabit 
— Mistake of Court ‘should not harm 
litigant . (Aug) 231 F 
——-"Lex non cogit ad impossibilia” — 
Instalment-payment under compromise- 
decree containing forfeiture clause — 
Delay (due io illness) in — Condoned in 
execution —" Proceeding applying the 
maxim ' (Jul) 222 B 
Mineral Concession Rules (1949). R. 28-A 
— Deeming provision — Applicability 
(Oct) 296 D 
Mineral Concession Rules (1960), R. 54 — 
Revision -= Order bad for not complying 
with rules of natural justice — Defect not 
curable in revision (Oct) 296 C 


Mines and Minerals (Regulation and De- 


velopment) Act (53 of 1948). S. 13 — Om- 
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Mines & Minerals Ete. Act (contd.) 
portunity of being heard — Denial of 

(Oct) 296 B 
Motor Vehicles Act (4 of 1929), S. 47 — 
Amalgamation ef different routes -— Pro- 
cedure ought to ke as in granting a per- 
mit er is extending an existing route — 
No immunity can bs claimed from com- 
pliance with S. 47 pracedure 

(Jun) 182 

—S i10-B — Claim for damages — 
Negligent and rash driving — Award of 
compensation — Mere possibilities of los- 
ing future pecuniary benefit cannot be 
considered (Nov) 388 


Multi-Unit Co-enerative Societies Act 
(6 of 1942) 
See under Co-operative Societies. 
Municipal Account Rules 
See under Municipalities. 


MUNICIPALITIES 


—Bengal Municipal Act (15 of 1932), Sec- 
tion 672A — Validity — Section is dis- 
criminatory and invalid te the extent it 
overlaps S, 553 
S 67-A — Appointment of executive 
officer under S. 67-A — Rule of natural 
justice requiring notice to persons affect- 
ed is excluded by necessary implication 
(Nov) 363 C 
—S. 67-A (3) — Words ‘such powers — 
Interpretation of — Do not imply all 
powers of commissioners or chairman 
(Nov) 363 A 
—--Ss. 102, 524 — Lease of Landing chat 
— Covered bv the section — Provision 
for distress available to recover rent of 
such land (Jan) 9 D 
S. 157 (1) — Provisions mandatory — 
Sale in distress proceedings — Non-com- 
pliance with the provisions — Sale in- 
valid if the interested party is prejudiced 
(Jan) 9 E 
——S. 162(2) (as amended in 1955) — Suit 
for recovery of Municipal dues — Dis- 
cretion to the Commissioner to sue in- 
stead of proceedinz by distress — Section 
violates Art. 14 of the Constitution 
(Jan) 9 B 
S. 162-À (as amended in 1961) — 
Provision for recovery of Municipal dues 
by suit — Section is not violative of 











Art. 14 of the Constitution — Section not 
retrospective (Jan 9 A 
——S. 524 — See Ibid, S. 102 (Jan) 6D 


mS 553 --- See Ibid, S. 67-A 

(Nov) 363 B 
—Municipal Account Rules, R 263 — 
Provision for recovery of rent — Rule not 
ultra vires of Benza) Municipal Act, 1932 
in view of S. 524 of the Act (Jan) $C 


— ——P 


Natural Justice .— See also W. B. Fisne- 
ries (Requisition and Acquisition) Act 
(1965). S. 11 (Mar) 99 D 


(Nov) 363 B- 


Natural Justice (contd:) 

——~A letter produced to establish soma 
fact relevant to enquiry — Failure to prc» 
duce writer of the said letter for cross- 
examination — When vinlates principles 
of natural justice (JuD 208 


Parsi Marriage and Divorce Act (2 of 
1936), S. 47 —- Appeal — Finding of fact 
unsupported by evidence or investisatien 
constitutes "substantial error and defect 
in procedure" (Mar) 111A 
S. 49 — Father to ynom child’s cus- 
tody is granted has no absolute say in the 
child's education, maintenance and up- 
bringing (Mari 1135 


Partition Act (4 of 1833), S. 4 — "Dwel- 
ling house” — Stray use of property for 
short residence for specific purpose will 
not make such property s» “dwelling 
house” fuan) t4 A 
S. 4 — Pre-emption right under — 
Anplies to dwelling house owned by ,ne' 
divided family, not by one person 
(Jan) 134 B 
Patents Act (39 of 1976), S. 65 — Revoca- 
tion of Patents — Apoti'cation for srant- 
ing Patent refused on direction under Sec- 
tion 20 (6), Atomic Energy Act — 5. 65 
does not apply (Nov) 336 D 
———S. 80 — Exercise of discretion pv 
Controller — Application for Patent re- 
fused on direction of under S. 28 (6). Ato- 
mic Energy Act — Neither S, 80 nor R 21 
applies (Nov) 336 E 
——S. 116 (1) — Appeals — Question 
whether opinion of Central Government 
under Section 20 (6), Atomic Energv Act 
was properly formed or not. cannot be 
challenged in appeal (Nov) 336 B 
S. 116(D — Appeal — Validity of 
direction under S. 20 (63, Atomic Energy 
Act is beyond challenge in appeal 
(Nov! 336 C 


Patents Eules (1972). R. 21 — See Patents 
Act (1970). S. $0 (Nov) 336 E 


Precedents — Obiter dicta — See Con- 
stitution of India, Art. 141 (Nov) 326 B 


Railways Act (9 of 1890), Ss, 73 and 77-C 

(1) (b) — Short delivery of consignment 
— Liability of Railway Administration —- 
Endorsement in forwarding Note -- 
Necessary contents (Jul) 207 
S. 74-C (3) -- Railway’s liability for 

















negligence causing loss — Negligence to 

be tested on anvil of reasonable man’s 

actions (Mari 167 
S. -77-C (1) (by — See Ibid, 3. 7$ 

(July 207 

Registration Act {16 o£ 1908), S. 35 — Sen 

Ibid, S. 76 (1) (Ser! 260 





S. 74 — See Ibid, S. 73 (1) 

(Sep) 286 
——Ss. 16 (1) 39. 74 — Refusal of repis- 
tration f document — Order passed con- 
sequeiit to absence of executant during 
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Registration Act (contd.) 
visit of commission under S. 38 (2) — If 
and when valid (Sep) 280 


Rules of Business framed by West Benzal 
Government, R. 19 — See Constitution of 
india, Art. 166 (3) (Jun) 167 E 
R. 20 — See Constitution of India, 
Art, 166 (3) (Jun) 167 E 


Sale of Goods Act (3 of 1930), S. 27. Pro- 
viso — See Contract Act (1872), S. 178 

(Dec) 386 A 
Specific Relief Act (47 of 1963). S. 34 — 
Declaratory suit — Where the plaintiffs 
{not in possession of the suit properties) 
have not claimed recovery of possession, 
is the suit maintainable? No.. 

(Sep) 283 F 
—S. 34, Proviso — Suit for declaration 
of title and injunction — Defendant in 
possession — Proviso attracted. AIR 1942 
Cal 245 and AIR 1949 Cal 204. Followed 


(Nov) 342 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 36 .— Pronote 
not properly stamped — Admitted in evi- 
dence without objection — Objection can- 
not be raised subsequently — Duty of 
parties to be alert (Jul) 203 








Standing Orders, R. 5 — See Constitution 
of India, Art. 166 (3) (Aug) 253 C 


R. 19 — See Constitution of India, 








Art. 166 (3) (Aug) 253 C 
R. 20 — See Constitution of India, 
Art. 166 (3) (Aug) 253 C 


Succession Act (39 of 1925), S. 211 — Exe- 
cutor — Legal position of. if same as that 
of trustee or shebait of idol (Oct) 292B 
218 — Probate — Powers of Pro- 
bate Court to decide title (Mar) 126 F 


TENANCY LAWS 


—West Bengal Estates Acquisition Act 
{1 of 1954), S. 5-A (3) (ii) — Enquiry into 
transfer of land — Duties of Revenue 
: Officer (May) 157 


——S. 44 (2a) — Revision of Records 
under — Proceedings can be initiated on 
a prima facie satisfaction. supported by 
Some material (Feb) 94 A 
S. 44 (2a) — Roving  enquirv not 
permissible under — Notice clearly indi- 
caíing case of erroneous entries negatives 
“Roving” character (Feb) 94 B 
——S. 44 (2a) — Errors in finally pube 
lisheé record of rights can be revised 
(Feb) 94C 
——S. 44 (2a) — Record already under- 
gone a revision under Section 44 (2a) is 
still open for further revision under Sec- 
tion.44 (2a) (Feb) 94 D 








Tort — Defamation —- Publication of 
letter containing libellous statements in 
enquiry — Privilege (Sep) 266 A 
——Defamation — Privilege — Informa- 
tion lodged with police for investigation 

p) 266 B 
Defamation — Publication — Tender 
of libellous letter in evidence at criminal 
trial — Privilege (Sep) 266 C 
Defamation —- Suit for damages — 
Liability of limited Company for libel 
published by its officer (Sep) 266 D 


Trade and Merchandise Marks Act (43 of 
1958), S. 49 — Acceptance or refusal of 
application — Must not be based on ex- 
traneous considerations (Jan) 19 A 
S. 49 (3) — Registration of trade mark 
— General interest of the publie —- Con- 
sideration of foreign exchange liability is 
extraneous (Jan) 19 B. 
S. 49 (3) — Application bv company 
incorporated in India — Application can- 
not be refused on ground that it will 
affect indigenous industry because some 
of the directors were foreigners 
(Jan) 19 C 
—— B8. 56 — “Person aggrieved" —' Any 
irader who is restrained in his business 
or embarassed bv registration of a mark 
is a person aggrieved. (Jun) 183 B 
. 107 — Cancellation of trade mark 
— Even if discretion of Registrar is not 
conclusive, High Court would ordinarily 
be slow to interfere with it (Jun) 183 A 


Transfer of Property Act (4 of 1882). S. 35 
— See Letters Patent (Cal) Cl. 15 














(Sep) 283 A 

— —$. 58 — Mortgage by deposit of title 

deeds — Intention to create security by 

deed is a question of fact and not of law 

(Oct) 319 

——S$. 106 — Termination of tenancy — 
Notice to quit — When to be given 

(Nov) 362 


——S. 111 (d) — Determination of lease 
on merger of interests —- Intention is 
the essential element for obtaining the 
result of merger (Jan) 35 


Trusts Act (2 of 1882), S. 48 —- Co-trus- 
tees cannot act singly — Managing trus- 
tee has no power to create lease without 
concurrence of other trustees 

(Jan) 16 A 


W. B. Estates Acquisition Act (I of 1954) 
See under Tenancy Laws. 


W. B. Fisheries (Requisition and Acquisi- 
tion) Act (20 of 1965), Pre. — Validity — 
Act does not violate Art. 14 (Mar) 99 E 
—S. 2 (5) (ii) — Words “any other 
object” — Meaning of (Mar) 9¢ € 
—S. 4 — Requisition of fish — Lega- 
lity (Mar) 99A 
—S. 8 — Validity — Provisions relat- 
ing to payment of compensation for re- 
quisition of fisheries do not violate Arti- 
cles 19 (1) (f) and 31 (2) (Mar) 99 B 
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W. B. Fisheries Etc. Act (contd.) 

. ——8S. 11 — Rules of natural justice are 
not violated bv the provision regarding 
appeal in S. 1f (Mar) 99 D 


"West Bengal Government Estates Manual 
(1953), R. 273 — Rules in the manual are 
not statutory rules — Remedy by way of 
writ is not available in case of their 
breach (Jul) 217 B 


——-R. 273 (c) — Fixation of economic 
rent of a fishery — Income of the pre- 
ceding three years is not the only consi- 
deration (Jul) 217 A 
West Bengal Land Development and 
Planning Act (21 of 1948), S. 5. Proviso — 
Exemption from framing of development 
scheme — If ultra vires Art. 14 Constitu- 


tion (Sep) 277 A 
——S. 6 — See Ibid, S. 8 (Sep) 277 B 
— 8. 7 — See Ibid, S. 8 (Sep) 277 B 


W. B. Land Development Etc. Act (contd) 
——S$. 8 — Acquisition under, for settle- 
ment of immigrants — Challenge against 
for non-framing of development scheme 
if and when permissible (Sep) 277 B 


W. B. Premises Tenaney Act (12 of 1956) 
See under Houses and Rents. 


W. B. Land (Requisition and Acquisition) 
Act (2 of 1948), S. 3 — See Hooghly River 
Bridge Act (1969), S. 24 (Jun) 162 B 


W. B. Societies Registration Act (26 of 
1961), S. 19 — See Constitution of India, 
Art. 226 (Jun) 187 B 


Words and Phrases — “Adultery” — See 
Divorce Act (1869), S. 14 

(Feb) 61 A (SB) 
——"Such Powers" — See Municipalities 
— Bengal Municipal Act (1932), Sec- 
tion 67-A (3) (Nov) 363 A 








LIST OF CALCUTTA CASES OVERRULED, REVERSED AND , 
DISSENTED FROM ETC., IN A.I. R. 1974 


Diss. 
Revers, = 


AIR 1921 Cal 148, Amarendra Krishna 
Dutt v. Monimuniarv Devi — Over. 
AIR 1974 SC 1728 (Sep). 

AIR 1933 Cal 610 (Pt. A) = 37 Cal WN 333, 
Arjun Chandra v. Trailakva Mani Dass 
— Not Foll. AIR 1974 Cal 216 (Jul). 

AIR 1935 Cal 333 (A) Jatendra Chandra 

. Bandopadhya v. Rebateemohan Dass 
— Diss. AIR 1974 All 144 (Apr). 


ILR (1946) 1 Cal 128. Indu Bhusan Chat- 
terjee v. Mritunjoy Pal — Over. AIR 
1974 Cal 380 A (SB) (Dec), 

AIR 1960 Cal 102 (C), Narendra Nath 
Chakravarthy v. Corpn. of Calcutta 
— Diss. AIR 1974 Kant 6 (Apr). 

AIR 1969 Cal 496 (Pt. E) Modi Vanas- 
pati Manufacturing Co. v. Smt. 
Chunni Devi — Diss. AIR 1974 Rai 
194 A. (Oct). 

AIR 1970 Cal 437, Aravinda Mohan Sinha 
v. Prohlad Chandra Samanta — 

; Revers, AIR 1974 SC 1818 B (Oct). 


= Dissented from in; Not F. = Not Followed in; 
Reversed in. ' 


Over. = Overruled in: 


(1970) 74 Cal WN 715, Kameswar Singh 
v. Sahadey Singh — Not Followed in 
view of AIR 1971 Cal 331 as inter- 
preted in AIR 1974 Cal 91 A (Feb). 


(1971) C. R. No. 2855 (W) of 1971, D/- 
5-6-1971 (Cal) —- Revers. AIR 1974 
Cal 363 A, B (Nov). 


(1971) Matter No. 61 of 1970. D/- 28-6- 
1971 (Cal) — Revers. AIR 1974 SC 
303 (Feb). 

AIR 1971 Cel 178 (A) Mansa Ram Zade 
v. M/s. Hindusthan Steel Ltd. 
Revers. AIR 1974 SC 642 (AY (Apr. 

AIR 1971 Cal 439, Ratan Lal Singh v. 
Gezer Bros. (P.) Ltd, — Revers. AIR 
1974 SC 1380 (Aug). 


AIR 1973 Cal 56. Tarun Kumar Sengupta 


v. Union of India — Revers. AIR 
1974 Cal 39 A (Jan). 
AIR 


(1973) 77 Cal WN 986 — Revers. 
. 1974 SC 1604 (Sep), 


re 
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AIR 1974 CALCUTTA 1 (V 61 C 1) 
B. C. MITRA AND 

AMIYA KUMAR MOOKERII, JJ. 

Bose Manna and Company Pvt. Ltd., Ap- 
pellant v. Additional Land Acquisition Officer 
and another, Respondents. 

Appeal From Original Order No. 331 of 
1971, DJ- 7-8-72. 

Index Note:— (A) Land Acquisition Act 
(1894), S. 11 — Award under — Can be made 
piecemeal in one proceeding. AIR 1956 Cal 


122 and AIR 1932 PC 102, Rel. on; AIR 
1921 Cal 340, Distinguished. (Paras 3, 5) 
Cases Referred: Chronological Paras 
AIR 1956 Cal 122 = 60 Cal WN 319, 
Corpn. of Calcutta v. Omeda 
Khatum 2, 5 
AIR 1932 PC 102 — 59 Ind App 155, 
Prag Narayan v. Collector of Agra 5 


AIR 1921 Cal 340 — ILR 48 Cal 892, 
R. C. Sen v. Trustees for the Improve- 
ment of Calcutta 


Amarendra Nath Gupta, Sumit Ghose, 
for Appellant; Kashi Nath Mitra, for Res- 
pondents. 


B.. C. MITRA, J.:— This appeal is 
directed against a judgment and order dated 
April 21, 1971. A rule nisi was obtained 
by the appellant for quashing an Award re- 
lating to acquisition of the appellant’s land 
under the Land Acquisition Act, 1894, here- 
after referred to as the Act. The appellant 
purchased some land including a tank at 
Howrah and set up a Factory on this land. 
The Howrah Improvement Trust initiated pro- 
ceedings for acquisition of the appellant's 
lands which were included in C. S. Plots Nos. 
1296, part of 1297 and 1298 for an improve- 
ment scheme of that locality in Howrah. Of 
these plots, plot No. 1296 contains a tank. 
The appellant filed claims in respect of the 
plots and an award was made in respect of 
plot No. 1297 (part) and plot No. 1298 on 
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March 26, 1966. Possession of the plots 
was taken on March 30, 1966, by the Col- 
lector.: Thereafter, another award was made 
on August 19, 1966, with respect to plot 
No. 1296 which was a tank. On August 24, 
1966, the Collector's representative came to 
take possession of the tank, but the appellant 
refused to give possession and filed a peti- 
tion before the Collector asking that posses. 
sion should not be taken as the award was 
illegal. On September 1, 1966, the appellant 
obtained a rule nisi on a petition under Arti- 
cle 226 of the Constitution, which was dis- 
charged by the judgment and order under 
appeal. 


2. Mr. Gupta appearing for the appel- 
lant contended before us, as he did also in 
the tríal Court, that piecemeal acquisition or 
two or more awards in respect of one acqui- 
sition could not be made. It appears, how- 
ever, that the award in respect of the plot 
No. 1296 which contains a tank was delayed 
by the conduct of the appellant itself. In 
the first place, it wanted total exclusion of 
the tank as it needed the water for the pur- 
pose of its factory. In the second place, the 
appellant claimed compensation of Rupees 
One Lac for severance and injurious affec- 
tion under Sec. 23 of the Act. It is also to 
be noticed that the appellant has withdrawn 
the compensation awarded in respect of the 
acquisition of plots Nos. 1298 and 1297 (part). 
It has therefore aifirmed, adopted and ac- 
cepted the benefit under the acquisition pro- 
ceedings. Mr. Gupta however, submitted, re- 
lying upon a Bench decision of this Court 
reported in 60 Cal WN 319 — (AIR 1956 
Cal 122) (Corpn. of Calcutta v. Omeda 
Khatun) that a piecemeal award could not 
be made. This decision, to our mind, is no 
authority for any such proposition. Lahiri, 
J. recognised that a separate award in certain 
cases could be made. namely, where the land 
belonged to different persons and where the 
acquisition proceedings were stayed by an order 
of a competent Court which was subsequently 
dissolved. To our mind, the instances men- 
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tioned in the judgment are not exhaustive as 
was made clear by Chakrabarti, C. J. I shall 
revert to this decision later. 

3. In a ease, such as this, where the 
party affected prays for exemption of a plot 
from acquisition on the ground of necessity 
and subsequently claims a larger compensa- 
tion for the same plot, we think that there 
is sufficient justification for making a se- 
parate award for that plot. Furthermore, the 
acquisition proceedings being one, and the 
appellant having withdrawn the compensa- 
tion awarded in respect of two of the plots, 
it cannot be allowed to turn round and chal- 
lenge the acquisition proceedings on the 
ground that a separate award cannot be 
made in respect of one of the plots, though 
it was itself responsible for the situation 
which it had brought about. 

4. Turning now to the facts in this 
case, it appears that the appellant filed a 
statement under Section 9 of the Act. In 
paragraph 6 of this statement, it claimed that 
the tank in plot No. 1296 was the main source 
of supply of water, and that huge quantity 
of water was necessary for the running of 
the factory, and this water came from the 
tank. It claimed market value of land 
measuring 1.31 Acre at Rs. 3,00,000/- per 
Acre. It also claimed damages for severance 
and injurious affection at Rs. 1,00,000/- under 
Section 23 (1) of the Act, and additional 
statutory allowance at 15% over the market 
value. ‘Two notices of awards both dated 
March 26, 1966, for Rs. 34,790.58 and Rupees 
1211.00 were served upon the appellant. As 
I noticed earlier, the appellant has withdrawn 
the compensation mentioned in these two 
notices. A supplementary award for Rupees 
13,636.20 was made in respect of the tank in 
plot No. 1296 and it is this award which was 
the subject-matter of challenge in the writ 
petition. On September 1, 1966, the appel- 
Jant filed another petition before the Special 
Land Acquisition Officer praying that posses- 
sion should not be taken of the plot No. 1296, 
which included the tank, although an award 
has been made for acquisition of the same. 


5. The acquisition of the appellant’s 
land. comprised in three plots numbers men- 
tioned above, was the subject-matter of one 
notice under Section 4 of the Act, and one 
declaration under Section 6 of the Act. The 
appellant, it is to be noticed, did not challenge 
the acquisition proceedings, but has chal- 
lenged the award made in respect of plot 
No. 1296, and the only ground of this chal- 
lenge is that a separate award cannot be 
made in respect of one acquisition proceed- 
ings. In other words, it was argued, that 
the separate award made in respect of plot 
No. 1296 was invalid. as such the award 
could not be made. 


It seems to us that there is no warrant 
for the proposition that more than one award 
cannot be made in respect of one acquisition 
proceedings. In dealing with this question, 
reference should be made firstly, to the deci- 





B. M. & Co. v. Addl. L. A. Officer (Mitra J.) 


A. LR. 


sion of the Judicial Committee: Prag Narayan 
v. The Collector of Agra, 59 and App 155= 
(AIR 1932 PC 102) In that case, it was 
held that the whole of the land at any time 
to be acquired need not necessarily be dealt 
with in one award. This question also came 
up for consideration before the Division 
Bench of this Court in 60 Cal WN 319 
= (AIR 1956 Cal 122) (supra). In that case, 
dealing with the question of more than one 
award in one acquisition proceedings Chakra- 
barti, C. J. observed at p. 334 of the Report 
as follows: 


‘The real point in the objection against 
piecemeal acquisition, however, is not that it 
involves a plurality of awards. but that it 
involves a succession of awards, each relating 
to a portion of the same land held in the 
same ownership for which there is no warrant 
in the Act. Nor is there any warrant for 
successive acquisitions by successive proceed- 
ings of different portions of the land covered 
by a declaration under Section 6, although 
such portions may belong to different owners. 
There may be, and indeed have to be sepa- 
rate award cases and separate inquiries with 
regard to claims concerning different parcels 
of land belonging to different owners, where 
the land covered by the declaration comprises 
such parcels. Such separate inquiries may 
also be needed in respect of separate holdings 
owned by the same person. But such sepa- 
tate cases are all parts of one acquisition 
proceedings, stemming out therefrom after the 
stage of Section 9 of the Act, carried on 
simultaneously as far as possible and cover- 
ing between themselves the entirety of the 
land when they terminated in awards. The 
plurality of awards made in such circum- 
stances which is coupled with simultaneity 
can furnish no argument in favour of separate 
acquisition proceedings, each relating to a por- 
tion of the land, initiated at successive points 
of time and producing a succession of 
awards.” 


6. These observations, to our mind, 
furnish a complete answer to the contention 
of Mr. Gupta in this case. Admittedly, a sup- 
plementary and separate award was made in 
this case with regard to plot No. 1296, which 
included a tank, but this was necessitated by 
reason of inquiries that had to be made on 
the appellant’s grievance that the tank ought 
not to be acquired as it was the only source 
of supply of water to its factory. But for 
the objections raised by the appellant itself, 
there is no doubt that one award would have 
been made in respect of all the three plots. 
The second and supplementary award had 
to be made solely and only because of the 
appellant’s objections. The second award 
made in these circumstances, and keeping in 
view the observations of Chakrabarti, C. J. 
quoted above, cannot but be held to be valid 
and binding. The only other decision to be 
noticed in this connection is a Bench decision 
of this Court reported in ILR 48 Cal 892— 
(AIR 1921 Cal 340), (R. C. Sen v. The Trus- 
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tees for the Improvement of Calcutta). In 
that case, it was held that where there was 
one holding, there could not be piecemeal 
acquisition, as the Act contemplated only one 
notice, one proceeding and one award re- 
garding one holding under: one ownership. 
This decision is plainly of no assistance in 
this case, because admittedly in this case there 
were three different and distinct holdings bear- 
ing three distinct plot numbers and the deci- 
sion in the above case was limited to a single 
holding under one ownership. 

7. The appellant has not challenged 
the acquisition proceeding itself, and indeed 
it could not challenge such proceeding as it 
had accepted and affirmed the award made in 
respect of the two other plots and had with- 
drawn the compensation awarded in respect 
of the same. [fs only challenge is to the 
second or supplementary award made in res- 
pect of Plot No. 1296. In our view, the con- 
tention of the appellant cannot be sustained 
and must be rejected. 

8. In our opinion. the appellant has 
failed to make out any ground for interfering 
with the judgment and order under appeal. 
The appeal is therefore dismissed. There will 
be no order as to costs. 

As prayed for, let operation of this order 
Un stayed for a period of four weeks from 

ate. 

AMIYA KUMAR MOOKERJI, 
I agree. 


J. :— 


Appeal dismissed. 





AIR 1974 CALCUTTA 3 (V 61 C 2) 
SALIL KUMAR DATTA, J. 


Gopal Chandra Biswas, Petitioner v. 
e of West Bengal and others, Respon- 
ents. 


ij R. No. 6365 (W) of 1972, DJ- 2-4- 
Index Note:— (A) Contempt of Courts 

Act (1952), Section 3 — Power to punish 

contempt — When cannot be exercised. 


Brief Note:-— (A) An interim order 
made in proceedings between some factory 
workmen and the mznagement directed cer- 
tain authorities to ensure the safety of those 
workmen during work. Those workmen by 
a petition complained violation of the order 
alleging that the management-respondents ins- 
tigated forcible prevention of the petitioners 
ftom entering the factory and also assault 
on them by the other workmen-respondents 
(non-parties to the original proceedings). The 
allegations were totally denied by all the 
respondents. The authorities directed by the 
order were not impleaded and the allegations 
against them were also cursory. ` 

Held. the allegations against the manage- 
ment were too vague to be taken notice of; 
in view of the denial the disputed questions 
of fact required extensive evidence and the 
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allegations also constituted offences under 
the Penal Code; thus they could not be ad- 
judicated upon in exercise of the discre- 
tionary powers under the section. Case law 
discussed. (Paras 12 and 13) 
Cases Referred: Chronological Paras 
AIR 1958 Punj 180 = 60 Punj LR 
20, Narain Singh v. S. Hardayal Singh 


AIR 1940 Nag 203 = 1940 Nag LI 
157, District Judge, Chhindwara v. 
Basori Lal 
(1897) 1 Ch 545 — 66 LJ Ch 267, Sea- 
ward v. Paterson 8 
43 CLJ 41, Vernon  Milward Pason 
v. A. H. Skone 10 


Arun Prokash Chatterjee and Parimal 
Das Gupta, for Petitioner; Sankardas Baner- 
jee, Paritosh Kumar Mallick, and Swapan 
Kumar Garai, for Respondents. 


ORDER:— On July 21, 1972 a rule was 
issued by this Court in Constitutional Writ 
Jurisdiction on the application of some work- 
men of the Kalyani Spinning Mills Ltd. 
Kalyani (hereinafter referred to as the Com- 
pany) commanding the State of West Bengal 
and its servants as also the Company and 
its officers to show cause why a writ in the 
nature of Mandamus should not be issued 
directing them to act according to law and 
to ensure safety of the petitioners and other 
workers so that they could join their duties 
without fear, prevention and hindrance and 
also commanding other workmen of the com- 
pany named in the petition not to interfere 
with the rights of the petitioners to join their 
duties without hindrance and obstruction and 
with their free movements. An interim order 
was passed on the same day to the follow- 
ing effect: 

"There will be an interim order upon 

respondents Nos. 3, 4 and 5 to act in accord- 
ance with law and to ensure safety of the 
petitioners’ movements so that they can at- 
tend their duties, until further orders." 
The respondents Nos. 3, 4 and 5 in rule are 
respectively the District Magistrate Nadia, 
Sub-Divisional Officer Ranaghat, and, Officer- 
in-charge, Kalyani Police Station. 

2. The petitioners’ case in brief is 
that since last general election in March 1972, 
a politica] party backed by police and anti- 
Social elements had been preventing a section 
of workers of the company from joining their 
duties and earning their livelihood. There 
had been systematic cases of assault and tor- 
ture on the workmen preventing them from 
reporting to their duties. The said party hed 
been indulging -in such activities for breaking 
the Kalyani Spinning Mills Employees" Union 
forcing its members to leave their Union and 
join its union newly formed. The further ob- 
ject was to deprive the workmen of  theit 
livelihood for compelling them to leave thei: 
service in the company while the police and 
local management were not taking any steps 
to prevent sech illegal acts. In spite of re- 
presentation and discussions at meeting held 


4 Cal [Prs. 2-5] 


by the District Magistrate the Police auho- 
tities had taken no steps for ensuring the 
security of the workmen against the unlaw- 
ful activities. "The  petitioners alleged that 
they were systematically prevented from join- 
ing their duties by the workmen respondents 
Nos. 10 to 27 aided by others and in all 
likelihood would be losing their service lead- 
ing to starvation with their families. The 
situation had become precarious during last 
five months and the respondents Nos. 1 to 
9 had taken no steps as enjoined under the 
law. In these circumstances the petition was 
moved in this Court whereon the rule and 
the interim order as stated above were issu- 
ed and the said rule is pending. 


3. On November 17, 1972 the  peti- 
tioners moved an application for contempt 
for committing to prison or to suitably punish 
the respondents to the contempt petition— 
the officers of the Company, as also workers 
of the Company and others who are not 
parties to the  petition—on the allegations 
made therein. The Court directed service of 
notice of the application by the petitioners 
along with copy of the application and the 
respondents Nos. 6 to 23, as also respondents 
Nos. 27 to 46 and 50 in the contempt ap- 
plication have entered appearance and filed 
two sets of affidavit-in-opposition while res- 
pondents Nos. 1, 3, 4 and 5 have also ap- 
peared and filed separate affidavits-in-opposi- 
tion. 'The petitioners also filed an affidavit- 
in-reply to the said affidavits. 


4. In the application for contempt the 
petitioners alleged that all the respondents 
therein (hereinafter referred to as the  res- 
pondents) had knowledge of the interim order 
passed by this Court as stated above. On 
August 7, 1972 respondents Nos. 6 to 23 
aided and abetted by respondents Nos. 24 to 
50 who are not parties to the rule violated 
the interim order by preventing the peti- 
tioners who were inside the factory. from en- 
tering the mills and joining their duty. The 
respondents Nos. 1 to 3 refused to intervene 
and on the contrary instigated the said res- 
pondents in their illegal acts and thus the 
police and management failed to implement 
the order of the Court. Again during Au- 
gust 8, 1972 to August 14, 1972 due to obs- 
truction of the respondents Nos. 6 to 50 the 
petitioners were prevented by force at the 
mill gate from attending their duties by the 
said respondents who set up a tent at the 
gate of the mill and the said respondents in 
the said acts. were also aided by others as 
also the respondent No. 2 and security per- 
sonnel of the mills. During August 9, 1972 
to September 14, 1972 the petitioners were 
forcibly prevented at point of pipe guns from 
attending their duties by said respondents 
with the direct connivance and help of the 
respondents Nos. 1 to 5. On the morning 
(as it appears) of September 15, 1972 the 
petitioners entered the mill with help of police 
and came to the Finishing Department and 
sent information to thé Works Manager, Res- 
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pondent No. 5 and Security Officer respon- 
dent No. 2 requesting for job assigament. The 
respondents Nos. 1 to 5 in the meantime per- 
mitted or invited 40 outsider rowdies carry- 
ing fire arms and. they thereafter closed the 
gate of the mill, switched off the electric main 
plunging the mill into darkness and ruthlessly 
attacked and mercilessly beat the workers 
there including female workers in brutal and 
dastardly manner. All this happened when 
the District Magistrate `was present inside the - 
mill About 28 workers including 8 female 
workers suffered injuries and a number of 
them went to hospital and some were still in 
hospital. A diary was lodged at Kalyani 
Police Station. On September 18, 1972, as 
the workers were coming to join their duties, 
they were forcibly brought down from local 
trains at Kanchrapara Railway Station and 
were attacked causing serious injury to at 
least 12 workmen and the mill was closed on 
that day. Apart from these, stray incidents 
occurred when individual workers were at- 
tacked. It was alleged that it was manifest 
that the whole thing was engineered by the 
officers of the company along with respon- 
dent No. 4 who is a Member of the State 
Legislative Assembly and a director of the 
Company. The petitioners accordingly sub- 
mitted that the contemner respondents by 
their wilful and deliberate act are guilty of 
contempt of Court and should be suitably 
dealt with. 


8. By his affidavit-in-opposition the 
respondent No. 1 the Managing Director of 
the Company, who joined on August 5, 1972 
denied all the allegations made against him 
and in regard to affairs at the mill. The 
alleged incidents on August 7, 1972 or be- 
tween August 8 to August 14, 1972 or be- 
tween August 9 to September 14, 1972 were 
denied and the allegations about instigation 
by the answering respondent was also most 
empbatically denied. It was denied that any 
tent was put up or the District Magistrate 
was present on September 15, 1972 or that 
the said respondent permitted any rowdies 
inside the mill. It was stated that no inci- 
dents happened on thàt date in the mill as 
alleged when the mill functioned normally. 
On September 18, 1972 'Kalyani band' was 
Observed and no worker attended the mill. 
The respondents Nos. 3 and 5 also filed an 
affidavit in similar lines as the one filed by 
the respondent No. 1 denying all allegations 
against them as also about the alleged inci- 
dents and of instigation and participation by. 
the officers of the company therein. The res- 
pondent No. 4 filed separate affidavit denying 
the allegations against his party or its mem- 
bers and also against him. It was also deni- 
ed that the incidents as alleged ever took 
place or that his party was destroying the 
union of the petitioners or driving them out 
from their employment. The respondents 
Nos. 6to 23 by their affidavit denied all alle- 
gations made against them and also denied 
that they violated any order passed by this 
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Court. The respondents Nos. 27 to 46 and 
50 submitted that they were not parties to 
rule and were not aware of any order passed 
by this Court in the said rule. It was denied 
that any obstruction was put by them at any 
time or at the time of the petitioners' joining 
Her duty or they violated any order of 
ourt. 


6. The petitioners filed an affidavit- 
in-reply reiterating their allegations made in 
the petition and denying all allegations in 
the affidavits-in-opposition contrary thereto. 


7. Mr. Arun Prakash Chatterjee ap- 
pearing with Mr. Parimal Kumar Das Gupta 
learned Advocates for the petitioners con- 
tended that. the interim order issued by this 
Court was to ensure the safety of the peti- 
tioners’ movements so that they could attend 
their duties in the mill at Kalyani. Any per- 
son who with knowledge of the said order 
by any overt act endangered the safety of 
the petitióners in connection with their duties 
, in the mills at Kalyani must be deemed to 
have interfered with and violated the order 
of the Court undermining the dignity and 
authority of the Court of law and the ad- 
ministration of justice. Such acts also seri- 
ously prejudiced and interfered with the rights 
of the litigants during the pendency of the 
litigation. It is not always necessary that the 
contemner should be party before the Court 
and for his deliberate acts of disobedience. 
any party, his agents, servants, collaborators 
and abettors would be answerable to the Court 
whose orders were violated and if found 
guilty would be liable to be punished or dealt 
with in accordance with law. The officers 
of the Company as instigators and abettors 
of such offences would also be guilty of con- 
tempt and they would also be liable even if 
by their inaction the Court's order was cir- 
cumvented and frustrated, all leading to 
undermining the majesty and dignity of Court. 


8. Mr. Chatterjee referred to the deci- 
sion in Seaward v. Paterson, (1897) 1 Ch 545, 
in which it was held that the Court has un- 
doubted jurisdiction to commit for contempt 
a person not included in an injunction or a 
party to the action who knowing the injunc- 
tion, aids and abets a defendant in commit- 
ting a breach of it. Lindley. L. J. observed: 


There is no injunction against 
him—he is no more bound by the injunction 
granted against P. than any other member 
of the public. He is bound, like other mem- 
bers of the public, not to interfere with, and 
not to obstruct, the course of justice: and 
the case, if any made against him must be 
this—not that he has technically infringed the 
injunction, which was not granted against him 
in any sense of the word, but that he has 
been aiding and abetting others in setting the 
Court at defiance and deliberately treating 
the order of the Court as unworthy of notice. 
If he has so conducted himself it is perfectly 
idle to say that there is no jurisdiction to 
attach him for contempt as distinguished from 
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a breach of the injunction. which has a 
technical meaning.” 

9. Mr. Chatterjee also referred to the 
following observations in District Judge, 
Chhindwara v. Basori Lal, AIR 1940 Nag 
203. 

V PREIS Ordinarily when a party to an 
action disobeys a prohibitory order, such dis- 
obedience though wilful is contempt in pro- 
cedure, whereas persons whe aid and abet 
such disobedience and are not parties to the 
action are guilty of criminal contempt......... 
He also referred to the decision in Narain 
Singh v. S. Hardayal Singh, AIR 1958 Puni 
180 in which it was observed: 

“In order to render a person amenable 

to an injunction, it is not indispensable, that 
he should have been a party to the suit in 
which the injunction was issued or that he 
should have been served with a copy of it. 
Such a person is amenable where with actua] 
knowledge in his possession of the injunction 
he defied the injunction order. A stranger 
is not punishable for contempt for ar act. 
with which he had no connection, for which 
he- was not responsible, or for acts done with- 
out his knowledge or consent.” 
On these authorities, in the facts and circum- 
stances stated above in brief, Mr. Chatterjee 
contends that all the other respondents are 
guilty of contempt for deliberate violaticn 
of the Court’s order with full knowledge of 
its purport and meaning. The officers of 
the company are also guilty of contempt for 
their instigation to the said acts and also for 
their connivance therewith and failure to take 
appropriate or any action for enforcing the 
court’s order. 


10. Mr. Sankar Das Banerjee, appear- 
ing with Mr. Paritosh K. Mullick, learned 
Advocates for the Company Officers contend- 
ed that even accepting that the alleged of- 
fences did take place as alleged the proper 
forum for trial of such offences would be 
the criminal Court of competent jurisdiction 
and the special jurisdiction of this Court 
should not be invoked for the purpose. He 
referred to the observation in Vernon Mil- 
ward Pason v. A. H. Skone, 43 CLJ 41 in 
which the Court was considering on ap- 
peal, the legality and  propriety of an 
order of a single judge of this Court hold- 
ing the appellant guilty of contempt for 
abusing and assaulting a Solicitors’s clerk who 
went to serve a process of Court on him. 
The appeal bench of this Court on finding 
that the incident did happen as alleged did 
not interfere with the discretionary order 
impugned in the appeal with the following 
observation: 


— Iu such case as this, where pro- 
ceedings in the Magistrate's Court would be 
sufficient to meet the requirements of the case, 
jt is not desirable to invoke the special juris- 
diction inherent in this Court by way of 
proceedings for contempt of Court." 

Mr. Banerjee accordingly submitted that the 
offences, if any, should be tried before the 
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appropriate criminal Court and the special 
jurisdiction of this Court should not be invok- 
ed for the purpose. He further contended that 
the alleged contemners who are officers of 
the company have denied all allegations 
against them and while the allegations of 
instigation and connivance against them are 
too vague to be taken any notice of, the 
allegations about their inaction in affording 
protection to the petitioners in the incidents 
alleged would not amount to any violation of 
the Court’s order, and such officers cannot 
be expected to take over the duty and func- 
tion of police. 


11. Mr. Swapan Kumar Garai learn- 
ed Advocate for the other contemners has 
referred me to the affidavits filed on their 
behalf denying all allegations of obstruction 
of and assault to the petitioners alleged to 
have been made by them and also the inci- 
dents as alleged by the petitioners. It has 
been denied on their behalf that they had 
violated any order of Court as alleged or that 
they had done any act undermining the autho- 
tity and dignity of Court, 


12. The position emanating from the 
above discussions appears to be that a per- 
son with knowledge of the Court’s order may 
be liable for contempt of Court for violating 
or disobeying such order and it is not indis- 
pensable that he should be a party. He 
would also be liable for contempt even if the 
injunefíon does not in term prohibit any 
action or impose any obligation on him, if 
it is established that the impugned action 
renders ineffective or frustrates an order pas- 
sed by a Court prejudicing the petitioners in 
pending litigation. At the same time, if the 
alleged contempt is an offence punishable 
under the Indian Penal Code, its cognizance 
should not be taken by this Court in exereise 
of its discretionary powers and the case 
should be left for trial before a criminal 
Court of competent jurisdiction. It is further 
noted that when disputed questions of facts 
are involved in respect of the alleged con- 
tempt requiring examination of witnesses in a 
wide compass, a summary trial like the con- 
tempt proceeding may be inappropriate for 
adjudication that there has been a contempt 
or otherwise. 


13, In the facts of the present case, 
the interim order was directed in terms on 
the District Magistrate, Nadia, Sub-Divisional 
Officer Ranaghat and Officer-in-charge Kalyani 
Police Station, respondents Nos. 3, 4 and 5 
in the rule who were directed to act in ac- 
cordance with law and to ensure safety of 
the petitioners’ movements so that they could 
attend to their duties. Curiously enough, ex- 
cepting stray and cursory allegations, there is 
no allegation that the said respondents acted 
in breach of their obligations under the law 
or under the Court’s order. In fact they 
have not been made parties to the contempt 
application. The allegations against the of- 
ficers of the Company are too vague to be 
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taken notice of and in view of the denial, it 
is not possible to adjudicate on the same for 
reasons also noted below. The other con- 
temners have disputed the allegations made 
against them and denied having committed 
various offences in violation of the Court's 
order. An adjudication of such disputed 
questions of fact will involve examination 
of witnesses in wide compass in this Court 
far off from the limit of jurisdiction of the 
local Court. It will not be proper or appro- 
priate for such enquiry to be held in a sum- 
mary jurisdiction in the trial of the contempt 
proceeding. Further as the alleged acts of 
contempt are offences under the Indian Penal 
Code, on the authorities indicated above and 
in exercise of its discretionary powers the 
task should not be undertaken by this Court 
in the attending facts and circumstances. 
14. The application in the circum- 
stances fails and is dismissed. There will be 
however no order as to costs. 
Petition dismissed. 


Bhavani Cinema 


AIR 1974 CALCUTTA 6 (V 61 C 3) 
S. K. HAZRA, J. 


Madan Mohan Sureka, Plaintiff v. 
Bhavani Cinema and others, Defendants. 

Suit No. 59 of 1972, D/- 23-3-1973. 

Index Note:— (A) Civil P. C. (1908), 
0. 37, R. 2 — Summary suit on a hundi — 
Only persons whose names appear in hundi 
can be sued upon. 

Brief Note:— (A) If in a suit against 
the firm all partners stating that they all are 
liable on a hundi. the suit will be under usual 
procedure and the defendant can appear and 
defend the suit. But this is not the case in 
a suit on a hundi invoking summary pro- 
cedure under Order 37. (Case law discussed). 

(Para 15) 

Index Nofe:— (B) Civil P. C. (1908). 
0. 37, R. 3 — Leave to appear and to defend 
— Where triable issue is disclosed, leave 
should be granted unconditionally. 

Brief Note :— (B) The suit was filed on 
the Hundies against the petitioner whose name 
did not appear on them either as drawer or 
as acceptor. The cause of action in the suit 
was based not only on the Hundies but on 
the statement that the petitioner was a partner 
of the firm. On the merits of the case, im- 
portant questions of fact (viz., absence of 
notice of dishonour to petitioner, absence of 
consideration for the Hundies. existence of 
partnership, etc.) were raised by the peti- 
tioner. Thus a triable issue having been rais- 
ed, the petitioner is entitled to .uncondi- 
tional leave to enter appearance and defend 


the suit. 
(Paras 16, 17, 18, 19) 


Cases Referred : Chronological Paras 

AIR 1930 PC 238 = 1930 All LJ 1358, 
Motilal Manucha v. Unao Commer- 
cial Bank Ltd. Cawnpore 


HQ/JQ/D580/73/MBR 
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1974 


(1869) 13 Moo Ind App.358 — 13 

Suth W. R, 29 (PC), Bunarsee Dass 
v. Gholam Hossein 13 

Somnath Chatterjee, for Plaintiff. 


ORDER :— This is an application by 
the defendant No. 2, Georgina May Narayan 
for leave to enter appearance and to defend 
this suit filed by the plaintiff under O. r 
of the Code of Civil Procedure. The suit is 
. for principal amount of' Rs. 50,000/- and for 
interest amounting to Rs. 16,769.98 on Hundies 
from the respective due dates. The claim of 
the plaintiff Madan Mohan Sureka for the 
same amount is based on five Hundies for 
Rs. 10,000/- each, alf dated February 1, 1969. 
Each of the Hundies is drawn by Martin 
John Sarkies, partner of Bhavani Cinema, 
Cooch Bihar. The drawee is M. J. Sarkies 
and the holder is the plaintiff Madan Mohan 
Sureka. The drawee, the holder, the amount 
and the dates of the Hundies are all same. 


2. In the petition, the petitioner Geor- 
gina May Narayan has taken several points. 
Some are points of facts and some are points 
of law. She states that service: of summons of 
the suit was made onher in her personal cap- 
acity and as-such she cannot be sued under 
Order XXXVII of the Code of Civil Pro- 
cedure. She: also states that no notice of 
dishonour of the Hundies was given to her 
at all. Her case is that no sum either of 
Rs. 50,000/- or any part was received by her 
or by her business of Bhavani Cinema, Cooch 
Bihar, nor was the said sum or any part 
thereof lent by the plaintiff to the said 
Bhavani Cinema or to her. In the petition 
she states certain facts. Her husband was 
late Maharaja Jagdippendera Narayan Bhup 
Bahadur of Cooch Bihar. There was a cinema 
situate at Cooch Bihar called ‘Bhavani Cinema.’ 
She was doing business as exhibitor of films 
in Bhavani Cinema. The defendant No. 3 
was entrusted with the administration of the 
said cinema. She says that she signed several 
papers and documents in blank upon repre- 
sentation of defendant No. 3 that these would 
be necessary for the smooth running of the 
said Bhavani Cinema. Her case is that defen- 
dant No. 3 failed to render accounts of the 
administration of Bhavani Cinema entrusted 
to him by her. Claims began to emanate 
from third parties or alleged third parties on 
the basis of commitments made by defendant 
No. 3 purporting to act as partner of Bhavani 
Cinema. One of such claims is in a pending 
suit, No. 245 of 1971, filed by some creditors 
of the defendant No. 3 through the same 
attornies as those acting for the plaintiff. She 
says that this suit has been filed in consequence 
of conspiracy of the plaintiff and defendant 
No. 3 to defraud the petitioner. She also says 
that there was no consideration for the alleg- 
ed instrument and no credit of the same ap- 
pears in the books of the Bhavani Cinema 
or in control of the defendant No. 3 nor 
was it necessary for the business to borrow 
the said sum from the plaintiff or anybody 
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else. She says that she had good defence to 
the suit. 

3. On March 15, 1972 the plaintiff, 
Madan Mohan Sureka filed an affidavit-in- 
opposifion denying and disputing the claim 
of the petitioner to enter appearance and 
defend the suit. The case of the plaintiff is 
that he was supplied with the copy of the 
deed of partnership between the petitioner 
and the defendant No. 3 and it was on the 
basis of the said deed of partnership dated 
20th May, 1967 that the transactions in suit 
took place. In any event, the plaintiff stated 
that the petitioner at all material times re- 
presentated that she was a partner of defen- 
dant No. 1 and the dealings and transactions 
in the suit took place on the basis of such 
holding out or representation. A letter dated 
November 3, 1971 by B. M. Bagaria, Soli- 
citor for the plaintiff is annexed to the af- 
fidavit. This letter is addressed to the firm 
“Bhavani Cinema", Cooch Bihar and to the 
petitioner and also to M. J. Sarkies. defen- 
dant No. 3 herein. Jm this letter it is stated 
that it is undersood that the petitioner and 
the defendant No. 3 M. J. Serkies were at 
all material times partners of the said firm, 
M/s. Bhavani Cinema, Cooch Bihar. It also 
stated that on February 1, 1969 Madan 
Mohan Sureka lent and advanced a sum of 
Rs. 50,000/- for the purpose of the business. 
In acknowledgment of the said Ioan of Rupees 
50,000/- the said Bhavani Cinema, Coach 
Bihar drew and executed five diverse hundies 
in favour of the plaintiff, Madan Mohan 
Sureka. Each of the said hundies has been 
accepted by M. J. Sarkies, defendant No. 3. 
On the respective dates of maturity of the 
said Hundies each of them was duly present- 
ed to the said M. J. Sarkies for payment 
and the same was dishonoured by non-pay- 
ment. Notices of dishonour of the said hundies 
were given to the said Bhavani Cinema, Cooch 
Bihar immediately thereafter. In this letter 
the plaintiff's Solicitor stated that unless the 
amount of loan is paid with interest, suit will 
be instituted against Bhavani Cinema, the 
petitioner and M. J. Sarkies. On December 
17, 1971 Victor Mosses and Company Soli- 
citors for the petitioner addressed a letter to 
B. M. Bagaria Solicitor for the plaintiff stat- 
ing that they were awaiting for detailed in- 
structions from their client, namely, the peti- 
fioner. In this letter it is stated that no ad- 
mission was made with regard to the state- 
ment and allegations made in the said letter 
of the Solicitor for the plaintiff. Thereafter 
on or about January 31, 1972 this suit was 
instituted by the plaintiff under the summary 
procedure prescribed in Order XXXVII of 
the Code of Civil Procedure. ` 


This matter came up for hearing 
before me on August 23. 1972. After hear- 
ing the matter, when I was going to deliver 
the judgment, the learned Counsel for the 
plaintiff asked for leave to file further affidavit 
dealing with the affidavit-in-reply failed on 
behalf of the petitioner. I granted such leave. 
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Thereafter on January 5, 1973, the plaintiff 
filed another affidavit. In the further af- 
fidavit the plaintiff has annexed a copy of 
the Deed of Partnership between the peti- 
tioner and defendant No. 3. It is.also stated 
that the petitioner filed an affidavit on August 
17, 1971 in Suit No. 245 of 1971 where the 
petitioner has accepted that she is a partner 
with the defendant No. 3 of the firm ‘Bhavani 
Cinema.’ It also appears that defendant No. 3 
has also filed an affidavit on April 28, 1972 
in which he stated that there was no partner- 
ship with the defendant No. 2 in respect of 
Bhavani Cinema although at one time there 
was negotiation for the same. On January 
5, 1972 an affidavit-in-reply was filed not 
by the petitioner herself but by one Dewan 
Rahunlal as duly constituted Attorney of 
the petitioner. In this affidavit it is stated 
that numerous blank papers were signed by 
the petitioner without adequate care. It is 
also stated that the document dated 2ist 
.June, 1967 had been one of those in which 
the defendant No. 3 has obtained the signa- 
ture of the petitioner in an incomplete or 
blank document. It is denied that there was 
any partnership between the petitioner and 
the defendant No. 3. 


8. The question shortly is, whether I 
should grant leave to the petitioner to enter 
appearance and defend the suit. In other 
words, the question is whether the petitioner 
has raised a triable issue. A question of law 
also arises in this matter: As the plaintiff 
has chosen to instituie the suit under the sum- 
mary procedure prescribed in Order XXXVII 
of the Code of Civil Procedure not only 
against the persons whose names appear on 
the Hundies but also against the petitioner, 
whose name does not appear on any of the 
Hundies either as drawer or as acceptor, the 
question is whether the plaintiff can take 
resort to procedure under Order XXXVII, 
Civil P. C. against the petitioner. 


6. In the first paragraph, the plaintiff 
stated that the defendant No. 2, (ie., the peti- 
tioner. Georgina May Narayan) and the 
defendant No. 3 are partners of the firm 
Bhavani Cinema Cooch Bihar. 


7. A suit under Order XXXVII of 
the Code of Civil Procedure must be a suit 
"upon the Hundi.” The resort to summary 
procedure is wholly at the option of the plain- 
tiff, but this procedure does not prevent the 
plaintiff from bringing the suit on the Hundi 
in the ordinary manner. If the plaintiff takes 
the resort to this procedure, he will get certain 
advantage which will appear from O. XXXVII, 
R. 2. sub-rule (2). The defendant in such 
ease shall not appear or defend the suit unless 
he obtains leave from the Judge to appear and 
defend. In default of obtaining leave to 
defend the suit, the allegations in the plaint 
shall be deemed to be admitted and the plain- 
tiff-shall be entitled to a decree for a principal 
sum due on the instrument and interest on it 
and under sub-rule (3), a decree passed in this 
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rule may be executed forthwith. Since the 
name of the petitioner does not appear either 
as a drawer or acceptor, and on the face of 
the Hundi, it does not appear that the peti- 
tioner has signed as partner of the firm the 
cause of action in the suit is based not only 
on the Hundies. but on the statement that the 
petitioner is partner of the firm. Prima facie, 
I am of the view that this question whether 
the petitioner is a partner of the firm is a 
question of fact which has to be decided at 
the trial of the suit and cannot be deemed 
to be admitted. In the premises, in my view 
as the plaintiff filed the suit on the summary 
procedure laid down in Order XXXVII of 
the Code of Civil Procedure, his suit must be 
only against the persons whose names appear 
on the Hundies. 

8. With regard to this point Mn 
Somnath Chatterjee, learned Counsel, appear- 
ing for the plaintiff placed before me a pas- 
sage appearing in Lindlay on The Law of 
Partnership, 12th Edition, p. 226 which reads 
as follows : 

*(c) Bills of Exchange and Promissory 
Notes. 

Bills and Notes. 

Although an ordinary contract not under 
seal entered into by an agent for an undis. 
closed principal, is binding on that principal 
when discovered. and he can be sued upon ít, 
the same rule does not apply to bills of ex- 
Change and promissory notes, for subject to 
the qualification that the name of a firm is 
equivalent to the name of all the persons 
liable as partners in it, no person whose name 
is not on a bill or note is liable to be sued 
upon it. In order therefore that a bill or 
note may be binding on a firm, the name- of 
the firm or the names of all its members must 
be upon it, and if the names of one or more 
of the partners only are upon it, the others 
will not be liable to be sued upon the instru- 
ment, whatever may be their liability as re~- 
gards the consideration for which it may hava 
been given." 


9. As I read the above passage, it 
seems to me that the learned author says 
that no person whose name is not on the bill 
or note is liable to be sued upon it. How- 
ever, the question of legal liability of a part. 
ner for debts of a firm is a different matter 
altogether because, the name of the firm is 
equivalent to the name of all persons liable 
as partners of the firm. 


10. Mr. Chatterjee then referred to an« 
other passage in Lindlay on the Law of Part- 
nership 12th Edition. at the same page which 
runs thus: . 

“Bills in name of firm. 

A bill drawn, endorsed or accepted in 
the name of the firm is considered as bearing 
the names of all the persons who actually on 
ostensibly compose the firm at the time its 
name is. put to the bill, and consequently all 
those persons including the dormant partners . 
and persons estopped from denying that they 
are partners, may be sued upon the bill." 


1974 
11. Tlie above observation of the 
jearned author is Lased om Section 23 (2) 
of the English Bill of Exchange Act, 1882 
(see foot note) Mr. Chatterjee did not place 
to me any Índian decision on the point or any 
corresponding section in the Negotiable in- 
struments Act (Act XXVI of 1881). 

12. Mr. Chatterjee cited AIR 1930 
PC 238, (Moti Lal Manucha v. Unao Com- 
mercial Bank Ltd., Cawnpore). The head note 
of the case runs as follows: 

“A, partner in a mercantile firm has autho- 
rity to draw and accept bills on behalf of the 
firm, and even if such implied authority has 
been expressly cancelled but such cancella- 
tion is not brought to the knowledge of the 
discounting banks, the discounting banks are 
entitled to recover against the other partners.” 

13. As to the implied authority of a 
partner in a mezcantile firm to draw and 
‘accept a bill on behalf of the firm. Mr. 
Chatterjee relied on the, Privy Council in 
Bunarsee Dass v. Gholam Hossein reported 
in (1869) 13 Moo Ird App 358 = 13 Suth 
WR 29 (PC) which is referred to in the said 
decision reported in AIR 1930 PC 238. In 
(1869) 13 Moo Ind App 358 (PC) the law 
has been stated thus: 

"The proposition of law applicable to 
these facts is well known and indisputable. 
Every one of the partners in a mercantile 
firm of ordinary trading partnership is liable 
upon a bill drawn by a partner in the reco- 
gnized trading name of the firm, for a transac- 
tion incident to the business of the firm, al- 
though his name do not appear upon the 
face of the instrument, and although he be 
a sleeping and secret partner.” 

"In order to take a case out of these 
principles of the general law, it must be 
shown that the holder of the bill knew at 
the time he received it that the transaction 
was the private affair of a single partner." 


14. The principle of law laid down 
by the Privy Council is well-settled and well 
recognised; but so far as this application is 
concerned the point is whether the plaintiff 
can take recourse to summary procedure 
under Order 37 of the Civil P. C. and file 
a suit under Order 37 against a person whose 
name does not appear in the hundi. This 
is quite a different matter. 

15. Sections 19 and 22 of the Part- 
nership Act have also been referred to. With 
regard to the proposition of law that a part- 
ner has implied authority to bind the firm 
in course of the business, the position of law 
seems to be clear. If the plaintiff files a suit 
against the firm and all partners of the firm 
stating that all partners are liable on a hundi, 
this wil be a suit under usual procedure 
and the defendant can appear and defend 
the suit. But if a suit is filed on a kendi 
and procedure under Order 37 is invoked, 
only the persons whose name appear in the 
hundi. can be sued upon. PE 

16. On the merits of the case, M2. 
D. K.. De, learned counsel for the petitioner 
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fias taken several points. He stated: (a) uc 
notice of dishonour vas given to hi: client, 
namely, the petitioner; (b) there was no con- 
sideration for the Hundies; (c) the question of 
partnership has been dispute: by his client 
and (d) the Hundies which are annexed to 
the summons which was served upon his 
client do not show that the Hundies wera 
“accepted” by the drawee. 

17. Mir. Somnath Chatterjee for ths 
plaintiff has pointed out that there are cer- 
tain affidavits filed by the petitioner which 
show that she had admitiec the partnership. 
But on this point the petitioner’s case is that 
she had signed some blank papers which might 
have been used to convert the same into a - 
partnership. There is nothing tc show that 
notice of dishonour has been given to the 
petitioner as partner of the firm. The peti- 
tioner stated that no consideration was receiv- 
ed by the firn. There is no reply by the 
plaintiff saying how and when consideration 
was paid. These are important questions of 
fact, the truth of which has tc be decided 
on evidence. 

18. In view of the defence raiser. by 
the petitioner I do think that I can disaliow 
the prayers of the petitioner in this applica: 
tion. In any event, under the facts of this] 
case, in my view, a triable issu» has beer 
raised. 

19, In the premises, I wili grant un-, 
conditional leave to the petitioner to enter; 
appearance and defend the suit. 

20. | Cost of this applicatior. including 
the reserved cost will be the cost ir tbe suit. 

2i. The petitioner will file the written 
statement by Apri! 9, 1973. Cross order for 
discovery of documents by Apri} 12. 1973; 
inspection forthwith thereafter. 

The suit will appear in the appropriate 
prospective list on May 7, 1973. 

22, Liberty to mention for an early 
date of hearing. 

23. Certified for counsel. 

Application allowed. 
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AIR 1974 CALCUTTA 9 (V ECS 
SALIL KUMAR DATTA. i. 

Commissioners of Basirhat Municipality, 
Appellants v. Anukul Chandr Das and 
others, Respondents. 

A. F. A. D. No. 1723 of 1962, DJ. 20-3- 
1973. 

Index Note :— (A) Bengal Municip2! Act 
(45 of 1932), S. 162-A (ac amended &. 1961: 
— Provision for recoyer~ ot Municipal duc: 
by suit — Section is not violatiw of Art 14 
of the Constitution —- Section not retrospec- 
tive. 

Brief Note :— (A) Tk- section p-cvides 
for suit for recovery cf Cues after failure to 
recover by certificate unde: Bengali Pebl- 
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Demands Recovery Act (IH of 1963). It does 
not make unreasonable classification brtween 
defaulters nor does it give any discretion to 
the Municipai Commissioner regarding proce- 
dure for realisation. of dues. Section not be- 
ing retrospective wiil not affect recovery pro- 
ceedings taken before introduction of the 
section. (Para 5) 

Index Noie:— (B) Bengal Municipal Act 
(15 of 1932), S. 162 (2) (as amended in 1955) 
— Suit for recovery of Municipal dues — 
Discretion to the Commissioner to sue instead 
of proceeding by distress — Section violates 
Art. 14 of the Constitution. 

Brief Note:— (B) Issuing of distress 
ander the amended section in 1958 for re- 
covery of dues was held illegal. AIR 1960 
Cal 159 (SB), Foll. ; (Para 6) 

index Nofe:— (C) Municipal Account 
Rules R. 263 — Provision for recovery of 
rent — Rule not sitra vires of Bengal Muni- 
cipal Act, 1932 im view of S. 524 of the Act. 

(ara 7) 

Xadex Note:— ©) Bengal Municipal Act 
(15 of 1932), Ss. 102, 524 — Lease of Land- 
ing ghat — Covered by the section — Pro- 
vision for distress available (o recover rent of 
such land. 

Brief Note :— (D) Lease of Landing ghat 
though not for the purpose of the Act is 
zovered by the section and is authorised 
ander the Act. The rent for such land is 
covered by Section 524 of the Act as it is 
not confined to rent in respect of lease for 
the purpose of the Act but extends to leases 
authorised under the Act also. Procedure of 
distress would be evailable for recovery of 
rent for lease under the section. ILR (1962) 
Bom 637, Ref. (Para 10) 

Index Nofe:— (E) Bengal Municipal Act 
(15 of 1932), S. 157 (1) — Provisions manda- 
tory — Sale im distress proceedings — Non- 


compliance with the provisions — Sale iu- 
valid if the interested party is prejudiced. 
(Para 12) 


Cases Referred : Chronolegical Paras 
ILR (1962) Bom 637 = 64 Bom LR 
346, Gajanan Marotrao v. Municipal 
Commr. of the City of Nagpur 
Corporation  : 9 
AIR 1960 Cal 159 — 64 Cal WN 1 
(SB), S. M. Nawab Ariff v. Corpora- 
tion of Calcutta 5. 
AIR 1957 Cal 625 — 61 Cal WN 23, 
Sudhir Kumar Majumdar v. Dhirendra 
Nath Biswas 3, 8 
AIR 1939 Cal 178 — 42 Cal WN 768, 
logendra Nath Banerjee v. Tollygunj 
Municipality 


i Saktinath Mukherjee and Satyajit Baner- 
jee, for Appellants; Asoke Kumar Guha, 
Somendra Chandra Bose for the Advocate- 
General of W. B., for Respondents. 
JUDGMENT :— This is an appeal by 
the defendants the Commissioners of Basirhat 
Municipality against a judgment of affir- 
mance.. The plaintiff instituted a suit on the 
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foliswing allegations. There is a piece of land 
known as landing ghat near the post office 
of the «own formerly used for coming over 
to rivez Ichhamati. This land was being settl- 
ed temporarily ‘by the municipality to dif- 
ferent persons from time to time. The. plain- 
tiff took settlement of the land from 1953-54 
at an annual rent of Rs. 30/- and on erec- 
tion of shop room thereon had been carrying 
on business there. Municipal Commissioners 
put a notice on March 16, 1956 for settlement 
of the landing ghat for three years. At the 
auction held on March 23, 1956 the plaintiff 
took the land with the highest bid of Rs. 75/- 
as annual rent and deposited Rs. 45/- on 
that date. A kabuliat was to be executed 
within 15 days under the terms of auction. 
ln spite of requests the Commissioners did not 
supply the plaintiff the particulars and the 
area of the land and on the contrary inform- 
cd the plaintiff by a letter dated April 19; 
1956 that if. the kabuliat was not executed by 
April 27, 1956 the lease would be cancelled. 
Even thereafter no particulars were supplied 
and no written lease was executed or regis- 
tered as required under the letter. In fact 
according to the letter of the Commissioners 
the lease was cancelled and rent was being 
collected from some other person called Haran. 
There was thus no lease and the plaintiff was 
never a lessee and nor bound to pay any rent 
and the lease if any was wholy void and 
illegal. The Commissioners being displeased 
with the plaintiff illegally issued and served 
a distress warrant on 7th March, 1958 by its 
employees and in pursuance thereof attached 
and seized his goods worth about Rs. 400/- 
in his absence. Criminal proceeding was 
started against the said employees but the 
plaintiff has referred to the Civil Court. The 
suit was accordingly filed on due notice under 
Section 535 of the Bengal Municipal Act, 
1932 (hereinafter referred to as the said Act) 
praying for a declaration of plaintiffs title 
to the movable properties seized and, that 
there was no valid lease by the Municipality 
to the plaintiff, that the plaintiff was not 
bound to pay any rent, and that the distress 
warrant was illegal void and inoperative. 
There was a prayer for injunction restraining 
the defendants the Commissioners of the 
Municipality from selling the seized goods 
by auction and if the goods were sold in 
the mean time, it was prayed that - there 
should be a decree for Rs. 400/- as compen- 
sation for the goods seized and Rs. 45/- for 
refund of the deposit as stated above. The 
suit was instituted on September 6, 1958. 


2. The suit was contested by the de- 
fendants Commissioners by filing written state- 
ment. Apart from formal objections, it was 
stated that the plaintiff was a lessee of the 
disputed land measuring one decimal in dag 
No. 4924 from April 1, 1953 te March 31, 
1956 and be took further settlement at an 
annual rent of Rs. 75/-. The plaintiff how- 
ever neglected to execute the necessary docu- 
ment and the plea taken by him was untrue. 
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Even so, the plaintiff was a temporary lessee 
of the suit land. The allegation of the land 
being leased out to some other person or 
rent being collected from him was also untrue. 
The lease in favour of the plaintiff was valid 
upto March 31, 1959 and he was in posses- 
sion of the suit land. it was further stated 
that no illegal warrant was issued on the 
plaintiff and such warrant had to be issued 
as the plaintiff failed to pay his dues to the 
Municipality. The distress warrant, attach- 
ment etc. were all according to law. Even 
if the plaintiff was not a lessee he was a 
licensee and therefore he was bound to pay 
the Municipal dues under Section 65 of the 
Indian Evidence Act. The suit was specula- 
tive and harassing and should be dismissed. 


3. On a trial on evidence the learned 
Munsif held that the suit was maintainable 
jn law and the plaintiff had been in posses- 
sion of the suit land. The lease was not 
cancelled as established by the subsequent 
conduct, though the Chairman wrote to the 
plaintiff to that effect. It was also found 
that the particulars of the land were not sup- 
plied to the plaintiff. There was no lease for 
3 years or even a monthly lease. But as the 
plaintiff was in possession a tenancy-at-will 
was implied though it was not a lease under 
Section 105 of the Transfer of Property Act. 
The plaintiff was liable to pay reasonable 
compensation for use and occupation of the 
land as held in the case of Sudhir Kumar 
Majumdar v. Dhirendra Nath Biswas, 61 Cal 
WN 23 — (AIR 1957 Cal 625). Under the 
Bengal Municipal Act the Commissioners were 
not entitled to realise by distress or other- 
wise such compensation which is not tax, 
tolls, fees and rates etc. The issue of dis- 
tress warrant and the seizure of goods ac- 
cordingly were clearly illegal. It was further 
held that Rule 263 of the Municipal Ac- 
count Rules framed by the State Government 
for the Municipality provided for realisation 
of rent by collecting Sirkars or by distress 
warrant. The said provision in the rules for 
realisation of rent, being not provided for in 
the Act, was, thus, not authorised in law. and 
accordingly, the rent could not be realised by 
distress warrant. Further the notice of sale 
to be held on March 25, 1958 was given to 
the plaintiff but no sale was held on that 
date as there was no bidder. The Chairman’s 
note exhibit B shows that the sale was fixed 
on April 19, 1958 and this was to be announc- 
ed by beat of drums. According to the evi- 
dence adduced by the defendants this was not 
done. The sale held on April 19, 1958 was 
without any publicity and was highly irregular. 
It was further held that the plaintiff succeeded 
in establishing the value of the seized goods 
at Rs. 400/- On these findings it was held 
that there was no lease between the plaintiff 
and the Commissioners of the Municipality, 
the seizure and attachment by distress were 
illegal and void and the suit was accordingly 
decreed for Rs. 400/-. for proved value of 
articles. : 


Comrmrs., Basirhat Municipality V. Aaukul Cirandz:. 


Cai 1j 


4, There was ax appesi by the Muri 
cipal Commissioners and the appeal Cour: 
held that the suit against the Commissioners 
of the Municipality sufferec from technical 
defect in as much as the defencents wers 
described as the  Basirhat Municipality re- 
presented by its Commissioners named and 
this description was not strictry in form: as 
was required under the law. It was however 
held that the suit was mainiainabie relying 
on the case of Jogendra Nath  Banerjes V. 
Tollygunge Municipality, 42 Cai WN 768 = 
(AIR 1939 Cal 178) which advocatec liberal 
construction of plaint and substantiai com- 
pliance of the provisions of the said Act 
ignoring the technical defect wher no prejudice 
was caused. The appellate Couri did nct 
consider whether the plaintiff wasliable to pay 
rent, compensation or licence fee for use and 
occupation of the land. The Court directed 
itself to a consideration as to whether distress 
warrant could be legally issued for realisation 
of its dues be it rent, compensation or licence 
fees. While demand and collection register of 
rent, warrant register letter of the Chairma 
and miscellaneous bills enclosed showed that 
the dues were treated as rent, the distress war- 
rant under S. 157 (1) did not precisely dec- 
lare the character of demand. It was how- 
ever held on consideration of Sections 123, 
155, 156 of the said Act that those sections 
did not authorise issue of distress warrant 
for realisation of arrears of rent. Accord- 
ingly the Government by its rule-making 
powers was not competent to enlarge the 
authority of the Commissioners of the Muni- 
cipality and invest them with powers to issue 
distress warrant for rent which power the 
Municipal Commissioners did not possess 
under the Act itself. In realising rent from 
its tenants. the Municipality functions not as 
a Municipality but as the landlord and such 
a power to realise rent not being provided 
for in the Act itself, Rule 263 of the Munici- 
pal Account Rules, is ultra vires of the said 
Act. As to sale itself, in the absence of 
publicity the sale was irregular and illegal and 
it was actuated by motive and as such was 
mala fide. The notice under Section 535 was 
legal and valid. The appeal accordingly was 
dismissed. The present appeal is against the 
said decision by the Municipal Commissioners. 


5. As the hearing commenced Mr. 
Asoke Kumar Guha learned Advocate for 
the respondents referred to the decision of 
the Special Bench in the case of S. M. Nawab 
Ariff v. The Corporation of the Calcutta re- 
ported in 64 Cal WN 1 = (AIR 1960 Cai 159 
(SB)) in which it was held that the procedure 
for distress under Section 237 of the Calcutta 
Municipal Act 1951 was more onerous and. 
prejudicial to a defaulting rate-payer than a 
procedure by a suit and the same was disc- 
riminatory and thus violative of Art. 14 of 
the Constitution aud so void under Art. 13 
of the Constitution. On íhis authoritv it is 
contended that the procedure for distress ir 
the Rengal Municipal Act as contained in Sez- 


[Pr- 2-5] 


12 Cal. jPrs. 5-7] 


tion 156 was 4iscriminatory and thus void 
as by Section 162 it gave absolute powers 
without any classification or even guidance to 
the Municipal Commissioners to bring a suit 
at their discretion against the defaulters in 
place of distress for realisation of taxes, tolls, 
fees or rates due to the Municipality. This 
contention was made also with reference to 
Section 524 of the said Act as it also did not 
in terms give any guidance or provide for 
classification as to the adoption of procedure 
by distress or by suit. As the question involv- 
ed a consideration of vires of some of the 
provisions of the Bengal Municipal Act, 
notice was issued on the Advocate-General 
West Bengal under Order 27-A of the Code 
of Civil Procedure. In pursuance thereof 
Mr. S. C. Bose learned Advocate appeared 
on behalf of the Advocate-General and sub- 
mitted that by the Bengal Municipal (Second 
Amendment) Act 1961 which came into force 
on October 13, 1961 certain amendments were 
made in the Act for reasons noted in the ob- 
jects of the amendments as follows: 


has been recently held by 
the Calcutta High Court that the provisions 
in the Bengal Municipal Act for realisation 
of Municipal dues by distress is discrimina- 
tory and hence unconstitutional because of 
the alternative provision of realisation by 
suit.” : 


It may be noted that the High Court's deci- 
sion referred to above related not to the Ben- 
gal Municipal Act but to the Calcutta Muni- 
cipal Act, 1951. Under the Bengal Munici- 
pal Act, 1932, Section 162 as it originally 
st6od was as follows: 


“Instead of proceeding by distress and 
sale, or in case of failure to realise thereby 
the whole or any part of any tax, toll, fee 
or rate the Commissioners may sue the person 
liable to pay the same in any Court of com- 
petent jurisdiction." 

By Bengal Municipal (Amendment) Act, 
1955 which came into force on October 1, 
1955. Section 162 above was substituted by 
the following section: 


"162. Power to Commissioners to apply 
certificate procedure and also to bring suits. 
(1) After a defaulter has been proceeded 
against under the foregoing provisions of this 
Chapter unsuccessfully or with only partial 
success, the sum due may be recovered by 
certificate under the Bengal Public Demands 
Recovery Act, 1913 (Bengal Act III of 1913). 


(2) Instead of proceeding by distress and 

sale or by cirtificate as prescribed in sub- 
section (1) or in tbe event of failure in either 
cases to recover the whole or any part of the 
. sum due, to the Commissioners may sue the 
person liable to pay the same in any Court 
of competent jurisdiction." 
Again by the Bengali Municipal (Second 
Amendment) Act, 1961  sub-section (2) of 
Section 162 of the Act was omitted and 
after Section 162 the following section was 
inserted. 


Commils., 


tv 


basinat Municipality v. Anukui Chandra 
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“162A. Power to Commissioners to sue 
for arrears.— (1) In the event of failure to 
recover the whole or any part of the sum 
due by certificate as prescribed in Sec. 162 
the Commissioners may sue the person liable 
to pay i 
It may be noted that none of the amending 
Acts were made retrospective. It will thus 
appear that Sections 156 to 160 provides for 
distress for recovery of municipal dues. Sec- 
tion 162 (1) provides for recovery of dues by 
certificate when a defaulter has been proceed- 
ed against by distress unsuccessfully or with 
partial success. Section 162-A provides for 
powers to the Commissioners to sue for 
arrears in the event of failure to recever the 


whole or any part of the same by certificate 


under Section 162 (1). In this state of 
affairs there is no unreasonable or even any 
classification between the defaulters nor any 
discretion is left in the Municipal Commis- 
sioners in regard to the procedure to be 
adopted for realisation of municipal dues. Ac- 
cordingly, there is no further scope to chal- 
lenge the constitutionality of the relevant pro- 
visions of the Bengal Municipal Act after 
the 1961 amendment. 


6, The impugned distress was issued 
on March 7, 1958 and goods were attached, 
seized and ultimately sold on April 19, 1958 
when the Bengal Municipal Act, 1932 as 
amended by 1955 Amendment Act was in 
force. On the principle of the decision 
Ariff’s case 64 Cal WN 1 = (AIR 1960 Cal 
159) (SB) the provisions for recovery of 
dues of the Municipality by suit at the dis- 
cretion of the Commissioners instead of pro- 
ceeding by distress or certificate as contained 
in Section 162 (2) of the Act must be consi- 
dered as discriminatory being violative of 
Article 14 of the Constitution. The distress, 
attachment, seizure and sale impugned in the 
suit must therefore be held unconstitutional 
and void. I however refrain from ` declaring 
Section 162 (2) of the Act brought in by 
1955 amendment, ultra vires and. void, as 
by 1961 Amendment Act the said provision 
is en longer in the statute since October 13, 
1961. 


7. Mr. Saktinath Mukherjee learned 
Advocate for the appellant Commissioners 
also assailed certain findings of the Courts 
below. He has contended firstly that the 
Court of appeal below committed an error 
in holding that Rule 263 of Municipal Ac- 
count Rules is ultra vires. It was held that 
the provisions in the rules providing for 
recourse to procedure for recovery of rent 
is illegal as Section 156 authorised issue of 
distress for recovery of tax, toll, rates, fees 
but not rent. Court's attention was not 
drawn to Section 524 which in terms pro- 
vides for that all costs. expenses, rent, tolls, 
fees and every money due under the Act to 
the Commissioners of any Municipality may 
be recoverable in the manner as provided in 
Sections 155-162. Accordin gly, as Mr. 

Mukherjee has submitted itis held that R. 263 
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of the Municipal Account Rules is within 
the scope and ambit of the Municipal Act 
and is not ultra vires of the Bengal Municr- 
pal Act and the finding of the Courts below 
to the contrary has no legal basis and is 
laccordingly set aside 

8. The next quesuon for considera 
tion is whether the amount due and payable 
by the plaintiff to the Commissioners was 
rent or compensation. There is no dispute 
that the parties intended that there would te 
a lease for three years as the offer to lease 
the sui! property by auction was accepted by 
the plaintiff who remained and continued to 
remain in possession of the suit land on the 
basis thereof Though no formal document 
of iease was executed or registered, the lease 
was accepted by the Commissieners as sub- 
sisting as found »y the Courts below. Ac- 
cordingly in law it could gut 5e a pericdic 
lease for three years. even so the lease was 
to be deemed io se a lease from month to 
month as also on the authority of the deci- 
sion in Sudhir Kumar Majumdar's case, 61 
Cal WN 23 = ‘AIR 1957 Cal 625) referred 
to above and accordingly the plaintiff was 
liable tc pay rent to the Municipality and 
under the terms of auction at the annual 
rent of Rs. 75/-. 


9, Mr Guha, however, has contend- 
ed that distress will be available to the Muni- 
cipality even under Secticn 524 only when 
rent is due under the Bengal Municipal Act 
The Act however does not authsrise the 
Commissioners to lease out the land like the 
suit land, under the prcvisiens of the Act 
so that if a lease is granted by the Munici- 
pality the rent due thereon would not be 
rent due under the Act. For recovery of 
such rent, the Municipality has tc take re- 
course to the ordinary law of the land and 
for that purpose distress is not available. 
Sections 402 (1) (b) and 414 (1) (b) provide 
for leasing out by the Commissioners shops 
and stalls etc. for rent and rent if due on 
such lease would be the amount due under 
the Act for recovery of which distress would 
be available as has been held in the case of 
Gajanan Marotrao v. Municipal Commr. of 
the City of Nagpur Corporation reported in 


ILR (1962) Bom 637 Section 102 of the 
Bengal Municipal Act gives powers to the 
Commissioners to sell, lease or ex- 


change or otherwise to dispose of any land 
not required for the purpose of the Act and 
accordingly the power given to the Commis- 
sioners in respect of the amount payable in 
respect of such lease will not be, according 
to Mr. Guha, for the purpose of the Act. 
The Commissioners will be at liberty to re- 
cover such dues under the ordinary law of 
the land but not through onerous proce- 
dure of distress which is not a procedure 
under the general laws of the land. 

10. Section 102 of the Act gives 
power to the Commissioners also to deal 
with or dispose of any land which is not 
necessary for the purposes of the Act. The 


Commrs., Basirhat Municipality v. Aunkul Chandra 
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Commissioners by this provision has been 
given power to deal with or dispose of the 
land in such a manner provided therein 
which they may not otherwise be entitled to 
do bemg a body corporate formed under a 
Statute with powers and functions circum- 
Scribed by the Statuie Lease of land not 
required for the purpose of thís Act will be 
as exercising of such powers authorised also 
by the Act under Section 102. If any amount 
becomes due on account of such rent aris- 
ing from such lease it will be rent due for 
lease authorised by the Act as contemplated 
in Section. 524 which provides for reccvery 
of rent The section does not confine itself 
ic rent in respect of lease for the purpose of 
the Act but extends to rent for lease autho- 
rised and thus due tinder the Act Accord- 
ingly itis not possible to agree that rent for 
recovery whereof distress is provided is not 
rent due under the Act. The procedure of 
distress is available to the Commissioner for 
recovery of rent in respect of the lease iz 
Section 102 of the Act as submitted by Mr. 
Mukherjee for reasons as noted abcve, The 
lease with respect to the suit land clearly 
comes under Section 102 and accordingly the 
distress would available for recovery of rent 
ef the suit land under the said Act as amend- 
ed by 1961 Act 


11. On the above findíngs the plain- 
uff is net entitled to a declaration that the 
lease to him was void or that the Commis- 
sioners are not competent in law to recover 
rent for leases not for the purposes of the 
Act, thcugh he is entitled to the declaration 
that the distress issued in 1958 and subse- 
quent proceeding were void on ground of 
the same being unconstitutional. The  plain- 
tff however made an averment and prayer 
in the plaint that if a sale is held in the 
mean time that there should be a decree for 
Rs 400/- only as compensation for the goods 
attached and sold The Courts have found 
on evidence that there has been a fatal irre- 
gularity in the sale held by the Commis- 
Sjoners as no sale was held "at the time and 
place specified in the most public manner 
possible" as enjoined in the sub-section (1) 
of Section 159 and the suit has been ac- 
cordingly decreed for Rs 400/. with propor- 
tionate costs 

12. Mr Mukherjee has contended 
that the plaintiff took the position that tbe 
distress was illegal and attachment and seizure 
on the basis thereof was illegal and void. 
This formed the cause of action of the suit 
and the plaintiff cannot be permitted to 
challenge the sale on the ground of irregu- 
larity in sale which was no part of cause 
of action and no notice in respect thereof 
was served under Section 535 of the Act, 
The Commissioners were also thereby pre- 
vented from adducing proper evidence about 
the legality and validity of the sale that the 
sale was properly held It is curious that 
though the wriiten statement by the Com- 
missioners was filed on January 16, 1959 
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there is no whisper therein that the sale had 
already taken place on April 19. 1958. In 
the notice it is already stated. that the 
Commissioners were  irymg to sell the 
goods by auction seized under distress 
and in the plaint it was stated that 
if the sale was held in the meantime he 
should be given a money decree as compen- 
sation for the articles sold The cause of 
action of the suit accordingly extends te 
sale if held even assuming that the distress 
and connected proceeding following were 
legal and the Commissioners were acccrding- 
ly required to prove that nct only the dis- 
tress was legal and valid but the sale in dis- 
tress proceeding was also legal and validly 
held in accordance with law. The sale was 
originally notified te be heid on March 25. 
1958 and was adjourned to April 19. 1958 
Accordingly there should have been proper 
publicity of sale as required under the Sec- 
tions 157 (4) and 159 (1) which contained 
mandatory provisions in respect of any sale 
in distress proceeding. Non-compliance with 
the provisions thereof renders the sale as 
one being in violation of the provisions of 
law if prejudice is thereby caused to any 
interested party. The Commissioners there- 
fore were liable to compensate the plaintiff 


for the value of the articles as found by 
the Courts below for their lapses in re- 
gard to the holding of the sale. It 


should be noted that though this pcint was 
urged on behalf of the Commissioners in 
this Court it was not urged in the Courts 
below and even in the memcrandum of ap- 
peal before the appellate Court this ground 
is not to be found while in this appeal the 
poe was challenged only in a general 
orm, 


13. The appeal accordingly succeeds 
in part. The findings of the Courts below 
that there was no lease of the suit land and 
Rule 263 of the Municipal Account Rules 
is ultra vires of the Bengal Municipal Act 
are set aside. It is held that there was 2 
valid lease of the suit land in favour of the 
plaintiff by the Commissioners and R. 263 
of the Municipal Account Rules is not uitra 
vires of the Bengal Municipal Act and the 
rent due on lease under Section 102 is an 
amount due under the Act. It is further 
held that the impugned distress and the pro- 
ceeding following are unconstitutional and 
tbe plaintiff is entitled to a decree for com- 
pensation as claimed. The decree of the 
Court below for Rs. 400/- with proportionate 
costs is affirmed. . 


H There will be no order for costs in this 
appeal. 


Appeal allowed in part. 


Durgapada v. Debidas (S. K. Datta J.) 


A. I. R. 


AIR 1974 CALCUTTA 14 (V 6&1 C 5 
SALIL KUMAR DATTA, J. 

Durgapada Pai Appellant v. Debidas 
Mukherjee and others, Respondents 

Appeal from Appellate Decree No. 497 
of i965, Dj. 19-3-1973. 

index Noie:— (A) Partition Act, S. 4 — 
“Dwelling house" — Stray use of property 
for short residence for specific purpose will 
noi make such property a “dwelling house". 

Brief Note.— (A) The co-sharers used 
the alleged dwelling house in the village for 
collection of paddy and for attending Kali- 
puja held in the adjoining pirt. They were 
separate in mess and when they came t^ the 
village from different places they used to 
stay in the property Held, the property 
could not represent a ‘dwelling house" Case 
law discussed. (Paras 7. 8) 

Index Note: —(B) Partition Act, S. 4 — 
Pre-emption right under — Applies to ‘dwel- 
ling house owned by undivided family, not 
by one person. 

Brief Note:— (B) Section 4 applies to 
a dwelling  hcuse cwned by an undivided 
family with members who are its owners in 
some shares. AIR 1950 Cal 111, Relied on. 

` (Para 9) 


Cases Referred: Chronological 
AIR 199 Cal 88 = ILR (1968) 1 Cal 
189. Sunil Kumar v. Provash Chandra 6 
AIR 1968 Cal 245, Manick Lai Singh 
v. Goun Sankar 6 
AIR 1964 Cal 52. Satvendu — Kundu 
v. Amar Nath Ghosh 6 
AIR 1959 Orissa 173 = 25 Cut LT 
133, Bikal Swain v Iswar Swain 6 
AIR 1952 Al] 207 = 1952 All WR 
(HC) 126, Bhagirath v. Afaq Rasul 6 
9 
6 


Paras 


AIR 1950 Cal 111. Botc Krishna v. 
Akhoy Kumar 

AIR 1928 Cal 533 = 109 Ind Cas 
67. Nil Kamal v. Kamakshya Charan 


Panchanan Samadder, for Appellant. 
Saktinath Mukherjee, for Respcndents. 


JUDGMENT:— This is an appeal by 
the plaintiff in a suit for partition, The suit 
land is comprised in plot No. 3004 Khatian 
No. 356 of mouza Kashigram. There is no 
dispute that the plaintiff is the owner of 
-/8/- as share in the suit property purchas- 
ed from defendants Nos. 2-3 out of their 
2/3rd share. The defendant No. 1 inherited 
his 1/3rd share in the property and purchas- 
ed the remaining 1/6th share from the de- 
fendants Nos 2 and 3 thereby acquiring + 
share of the property. The suit land mea- 
sured 5 decimals and is recorded as a Bas- 
too with one ghar. The plaintiff instituted 
a suit for partition and in that suit the de- 
fendant No. ] filed an application under 
Section 4 of the Partition Act for pre-emp- 
tion of the plaintiff's share alleging that the 
disputed property was the dwelling house of 
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the undivided family of the defendants con- 
templated in the said section. The plaintiff 
opposed the said prayer contending that the 
co-sharers never possessed the disputed pro- 
perty as the dwelling house and they had no 
intention of using the same as the dwelling 
house. . 

2. The trial Court on evidence ac- 
cepted the plaintiffs contention and rejected 
the application filed under Section 4 by de- 
fendant No. 1 and decreed the suit in a pre- 
liminary form directing the defendant No. 1 
to effect partition by allotting the northern 
half to the defendant No. 1 himself and 
southern half to the plaintiff, and in default, 
a Pleader Commissioner was to be appoint- 
ed for partition by metes and bounds as in- 
dicated above. 


3. There was an appeal by the defen- 
dant No. 1 and it was held by the appeal 
Court that in both the entries of the two 
settlement records there was mention of a 
structure on the suit land.: According to 
defendant No. 1 structure was demolished in 
1967 D. S. and a new structure was being 
raised by defendant No. 1. According to the 
plaintiff the old structure fell down long 
time ago and the suit plot ceased to be a 
dwelling house and accordingly the disputed 
property lost the character of a dwelling 
house. The appellate Court accepted the 
contention of the defendant No. 1 and the 
appeal was accordingly allowed and the de- 
fendant No. 1’s application under Section 4 
of the Partition Act was allowed after setting 
aside the judgment of the learned Munsif. 
The present second appeal has been prefer- 
red against the aforesaid decision of the 
lower appellate Court. 

4. Mr. Panchanan Samadder learned 
Advocate appearing for the appellant has 
contended that the Court of appeal below 
erred in holding that there was a dwelling 
house on the suit plot when evidence was 
that there was a structure and that structure 
fell down long ago. Further Exhibit A the 
defendant No. 1’s kobala dated the 10th 
May, 1962 described the land in suit as 
patit bhiti and it was further recited therein 
that the sale was being made as it fetched 
no income. Accordingly the application under 
Section 4 should have been rejected. 

5. Mr. Saktinath Mukherjee learned 
Advocate appearing for the respondents has 
contended on the other hand that the record 
of rights indicated that there was a ghar in 
the suit land and though the same fell down 
a new ghar was being constructed thereon. 
He relied on some decisions in which it has 
been held that the ancestral dwelling house 
does not lose its character of dwelling house 
simply because at some point of time there 
remained no structure on the suit land pro- 
vided the parties intended to use the same 
as such. 
^ 6 We shall consider the decisions 
which have been cited by the learned Advo- 
cates at the Bar. In the case of Nil Kamal 
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v. Kamakshya reported in AIR 1928 Cal 
539, it was observed that the mere fact that 
the huts were blown down does not make the 
dwelling house any the less a dwelling house 
so long as the members have not abandoned 
it or given up the idea of using it as such. 
In Bhagirath v. Afaq Rasul reported in AIR 
1952 All 207 it was held that the test is 
whether the family has abandoned all idea 
of dwelling in the house and not the state 
in which the house is. There may be good 
reasons for which reconstruction of the house 
may not be possible within a reasonable 
time. In the case of Bikal Swain v. Iswar 
Swain reported in AIR 1959 Orissa 173 it 
was held that a dwelling house referred to 
in Section 4 must be a dwelling house in 
existence and when there is no dwelling 
house in existence at the time of transfer 
Section 4 of the Partition Act has no appli- 
cation. In the case of Satyendu Kundu v. 
Amar Nath Ghosh reported in AIR 1964 
Cal 52 it has been held that Section 4 is to 
be interpreted liberally. Further in spite of 
the fact that a major portion of the house 
has been let out to tenant and one has a 
house of his own if there was the evidence 
that he did not stop using one room of the 
house, nor had be the intention of doing so, 
it will not take the case out of the opera- 
tion of the said Section 4 of the Act. In 
the case of Manick Lal Singh v. Gouri San- 
kar Shah reported in AIR 1968 Cal 245 it 
was held that it has to be first found whe- 
ther the house in question was used by the 
members of the family for residential purposes. 
In the case of Sunil Kumar v. Provash re- 
ported in AIR 1969 Cal 88. it was held 
again that the provisions of Section 4 are 
to be liberally construed and to be construed 
strictly against the strangers purchasers. In 
that case the disputed land at the material 
time was vacant and it was found to be an 
ancestral dwelling house. The land under- 
neath was requisitioned by military in 1942 
and it remained in their possession till 1950. 
The structures were dilapidated and were de- 
molished by the military. In that state the 
de-requisitioned. This Court 
treated the vacant land as a dwelling house 
in the circumstances. 


7. The ratio of the cases cited above 
appears to be that Section 4 is to be liberal- 
ly construed in favour of the undivided fami- 
ly who had the ownership of the property 
between its members. There must be an an- 
cestral dwelling house in existence on the 
suit land at some point of time though the 
dwelling house may not be in existence at 
the material time and tbe  lond underneath 
may remain vacant for the time being. But 
it must be established that the members of 
the family have not abandoned the property 
for their use as the dwelling house and also 
have an intention of building a dwelling 
house thereon. The extreme view put for- 
ward by the Orissa High Court was not ac- 
cepted by the decisions of this Court as we 
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ave noted above. To this it also has to be 

taken in consideration that stray use of the 
property for short residence for specific pur- 
pose will not make such property a dwelling 
house as contemplated in Section 4. A dwel- 
ling house connotes to some extent a per- 
manent abode of the undivided family where 
such family resides or intends to reside gene- 
rally and not a house for stray short or 
temporary residence for specified purpose. 


8. Applying the above principles to 
the facts and circumstances of this case it 
would appear that the suit plot belonged to 
defendant No. 1’s father’s mother's father. A 
share in the property was acquired by the 
defendant No. 1 and ke was also an original 
co-sharer by inberitance. It also appears 
from the evidence that the co-sharers used the 
alleged dwelling house in the village for 
collection of paddy aad for attending Kali 
Puja held in the adjoining plot. The defen- 
dants undisputedly come from a different dis- 
trict of Birbhum. The co-sharers were se- 
parate in mess and when they came to+ the 
village they used to stay in the suit property 
there. On this evidence it is not possible 
for me to hold that the property represented 
a dwelling house as contemplated under Sec- 
tion 4 of the Act. It is obvious from the de- 
position of defendant No. 1 that there was 
no question of residing at the place except 
for a few days on a few occasions, namely 
on days when they came to collect paddy 
and to attend celebration of Kalipuja held 
in an adjoining land. For such stray rəsi- 
dence it cannot be said that the disputed pro- 
perty formed a dwelling house under Sec- 
tion 4 belonging to defendant No. 1, as 
claimed. 


9. It will be of some interest to refer 
to the section itself. Section 4 provides: 


“4. (1) Where a share of a dwelling 
house belonging to an undivided family has 
been transferred to a person who is not 
member of such family and such transferee 
sues for partition, the Court shall if any 
member of the family being a share-holder 
shall undertake to buy the share of such 
transferee, make a valuation of such share 
in such manner as it thinks fit and direct 
the sale of such share to such share-holder, 
and may give all necessary and proper direc- 
tions in that behalf." 


In the case of Bote Krishna Ghosh v. 
Akhoy Kumar Ghose reported in AIR 1950 
Cal i11 it was held. as held in Nilkamal's 
case that "undivided family means simply a 
familv not divided qua the dwelling house. 
In other words-a family which owns a dwel- 
ling house and has not divided it. It does 
not mean Hindu Joint Family or even joint 
familv. The members need not be joint in 
mess. The essence of the matter is that 
the house itself should be undivided amongst 
the members of the family who are its 
owners". It would appear from the facts of 
this case that the suit property at the time 
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of the institution of the suit did not belong 
to any undivided family but it belonged io 
a person the defendant No. 1. In my opin- 
ion, the provision of Section 4 applies to a 
dwelling house owned by an undivided fami- 
ly with members who are its owners in some 
Share. In the facts of this case, the suit 
property is owned solely by the defendant 
No. 1 and not by an undivided family. For 
this reason also the application under Sec- 
tion 4 is not maintainable in law. 

10. In the view I have taken this ap- 
peal succeeds. The decree passed by the ap- 
pellate Court allowing the application under 
Section 4 of the Act is set aside and the 
judgment and decree of the trial Court is 
restored and affirmed. 

There will be no order for costs in this 
appeal. 

Appeal allowed. 


AIR 1974 CALCUTTA 16 (V 61 C 6) 
SALIL KUMAR DATTA, I. 


Abdul Rahaman. Appellant v. Sm. Angur 
Bala Manna and another, Respondents. 


A. F. O. D. No. 938 of 1969, D/- 27- 
2-1973. 


Index Note:— (A) Trusts Act, S. 48 — 
Co-trustees cannot act singly — Managing 
trustees has no power to create lease without 
concurrence of other trustees. 

Brief Note:— (A) Where plaintiff sued 
for declaration of her tenancy and the alleg- 
ed tenancy was found to be created in res- 
pect of trust property by managing trustee 
acting singly without concurrence of other 
trustees, it was held that the plaintiff had 
no valid tenancy as the managing trustee had 
no power or authority to create such lease. 


The managing trustee bad a right only 
to administer the trust property under the 
supervision of the trustees. Creation of ten- 
ancy in ihe context of tenancy enactments 
applicable, practically amounted to alienation 
of property. Such power cannot be an ele- 
ment of administration of trust property, 
which even, in the instant case, was subject 
to supervision of .the trustees, AIR 1945 PC 
23. Relied on. (Paras 7, 10, 11) 

Index Note:— (8) Houses and Rents — 
W. B. Premises Tenancy Act And/or Cal. 
cutia Thika Tenancy Act — Suit for declara- 
tion of tenancy and ejection of unauthorised 
person under — Plaintiff cannot succeed in 
absence of proof title or at least possessory 


fille. AYR 1954 SC 526; AIR 1970 SC 
826, Relied on. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1970 SC 846 = (1970) 2 SCR 
869, Somnath Berman v. S. P. Raju 12 
AIR 1954 SC 526 = 1955 SCR 520, 
M. M. B. Catholicos v. M. P. Atha- 
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AIR 1945 PC 23 — 72 Ind App 39, 
Man Mohan Das v. Janki Prasad 


S. C. Mitter and Nani Bose, for Appel- 
lant; B. C. Dutt and Sunil Banerjee, for Res- 
pondents. 


JUDGMENT:— This is an appeal by 
the defendant against a decree passed by the 
City Civil Court, Calcutta. The plaintiff insti- 
tuted the suit on the following allegations. 
The plaintiff obtained a settlement from the 
pro forma defendant Kashinath Auddy, the 
managing trustee to the Trust Estate of 
Gurudas Auddy deceased. of a piece and 
parcel of vacant land of premises No. 94, 
Dharamtalla Street, Calcutta, measuring more 
or less 120 sq. ft. as delineated in the plan 
attached to the plaint, on 15-4-65 at a month- 
ly rent of Rs. 25/- according to English 
- calendar month. She also obtained delivery 
of possession of the demised area on the said 
date. The defendant who is also a tenant 
under the pro forma defendant in respect of 
other portions of the said premises, squatted 
on the suit land on the morning of 16th 
April, 1965 and failed to remove his materials 
stacked at the site in spite of requests both 
of the plaintiff and the pro forma landlord. 
Accordingly, the suit was instituted on 2-9- 
65 claiming (a) a decree for declaration that 
the plaintiff is a tenant in respect of the 
suit land and has right to use and occupy 
the same and (b) a decree for ejectment of 
the defendant from the suit land and (c) 
mesne profits. 


2. The defendant contested the suit 
by filing a written statement contending, inter 
alia, that the plaintiff was not entitled to 
institute the suit. It was alleged that the pro 
forma defendant was not the sole managing 
trustee in respect of 94, Dharamtalla Street 
belonging to the Trust Estate of Gurudas 
Auddy which had four trustees, each working 
for one year by rotation in terms of order 
dated 4-6-56 in Suit No. 2289 of 1953, com- 
mencing from 15th June, 1956. The manag- 
ing trustee was to work under the supervi- 
sion and control of the trustees under the 
Deed of Trust. The pro forma defendant 
had made this collusive settlement without 
knowledge, consent or approval of other 
trustees and this settlement was not accepted 

. by other trustees. The defendant denied that 
the plaintiff ever was a tenant in the suit 
land and the plan showing the suit land was 
imaginary and had no reference to locale and 
no delivery of possession was ever made to 
the plaintiff. The defendant was in exclusive 
occupation of 793 sq. ft. of: vacant land on 
the east, apart from 222 sq. ft. of vacant 
land on the west, and the remaining 123 sq. 
ft. was the common passage for the tenants 
of the premises. The suit land, shown in 
plan, was in exclusive possession of the de- 
fendant as part of his tenancy under the 
Trust Estate since last 20 years where he 
had been carrying on his business as Bright 
Spray Painting at the said premises. The 
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defendant had three garages on the east and 
two rooms on the west of the premises in 
two separate tenancies under the Trust Estate 
at a rental of Rs. 100/- (old rate Rs. 90/-) 
and Rs. 32/- (old rate Rs. 20/-) respectively. 
Except the common passage the entire vacant 
land in the compound was included under 
the defendant’s tenancies whereof as already 
stated, 793 sq. ft. appertained to the tenancy 
on the east and 222 sq. ft. appertained to 
the tenancy on the west. The vehicles of the 
customers of the defendant were received, 
cleaned and painted and other operations 
were done at the vacant land on the east as 
aforesaid till work was completed. The pro 
forma defendant with the motive of destroy- 
ing defendant's business had taken recourse to 
the purported settlement in favour of the 
plaintiff. 'The suit accordingly should be dis- 
missed. A written statement was filed by the 
pro forma defendant who supported the 
plaintiff’s case of tenancy under him and it 
was stated that the defendant wrongfully pre- 
vented the plaintiff’s possession in the suit 
land under her tenancy. 


(After considering the evidence in paras 
3 and 4 on record the judgment proceeded). 


5. The trial Court rightly disbelieved 
the case of the defendant that he was ori- 
ginally a sub-tenant, as such case was not 
made in the written statement and his ten- 
ancy, it was held, was created by Ext. AA 
(5) which was duly proved. Defence case of 
receipt creating his tenancy wherein, it was 
stated, the tenancy was described by the area 
was not filed or produced in the Court. The 
defendant did not take any local investigation 
for determining the extent of his tenancy 
and it was held that the suit land never ap- 
pertained to his tenancy. The suit land being 
vacant it was used by the defendant and his 
customers when they liked and merely keep- 
ing of cars and vans of his customers for 
repair and spray painting would not mean 
that the suit land was comprised within his 
tenancy. The trial Court also believed the 
evidence of the plaintiff's husband and of 
the pro forma defendant that she was given 
possession of the suit land on 15-4-65. It 
was further held that the plaintiff had valid 
tenancy and the suit was accordingly decreed. 
The present appeal is against this decision. ` 


6. Mr. S. C. Mitter, learned advocate 
for the defendants has urged several grounds 
for the appeal. He has firstly submitted that 
the trial Court completely misunderstood the 
topography of the premises in thinking that 
there were two common passages on the two 
sides of the suit land which vitiated his find- 
ing. His conclusion that the rent receipt was 
withheld was also wrong and incorrect. It 
was further contended that the trial Court 
should have found that the vacant land in- 
cluding the suit land was within the tenancy 
of the defendant while the tenancy agree- 
ment, Ext. AA (5), was not duly proved nor 
admissible as the defendant denied the thumb 
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impression. M however appears to me that 
Ext AA (5) is a genuine document with the 
thumb impression of the defendant. A com- 
parison of the thumb impression on Ext, AA 
(5) and on the written statement would clear- 
ly indicate the same, This document states 
in detail the accommodation, namely, a por- 
tion of the compound measuring 544 sq. ft. 
in front of the garages as forming part of 
the tenancy of the defendant and as I have 
already indicated, he did not take out any 
commission in support of his contention that 
the suit Jand was included within his ten- 
ancy. I agree with the finding of the trial 
Court that the mere user of the suit land as 
alleged by him would not make the portion 
or any part thereof as being under his ten- 
ancy. It is unfortunate that the defendant 
did not take out any local investigation for 
determining the extent of his tenancy. It 
must therefore be held that the defendant has 
failed to prove or establish that the suit land 
was comprised within his tenancy. 


7. Mr. Mitter next contended that 
the trial Court committed an error in law 
in decreeing the suit without any finding that 
the plaintiff had title to the suit land «as 
tenant and the plaintiff, it is settled law, must 
succeed on her own title in an ejectment pro- 
ceeding. He referred to the decision in the 
icase of M. M. B. Catholicos v. M. P. Atha- 
nasius reported in AIR 1954 SC 526 in sup- 
port. Elaborating his argument he submitted 
that ín the order of thís Court in the admin- 
istration suit the managing trustee alone 
had no power or authority to settle any pro- 
perty by lease or otherwise and powers to 
the managing trustee were confined to the 
mere collection of rents and disbursement of 
income and further the managing trustee was 
only to manage subject to the control of trus- 
tees. He referred to Lewin on Law of 
Trusts, [5th Edition. page 190, which lays 
down that the office of a co-frustee is a joint 
one and they must execute their duties joint- 
ly. He has also referred to Section 48 of 
Trusts Act in support. He referred to some 
decision also which will be considered pre- 
sently. The settlement to the plaintiff by 
the pro forma defendant, according to Mr. 
Mitter, was beyond his power and according- 
ly there was no settlement in law. 


8. Mr. B. C. Dutt, learned advocate ap- 
pearing for the plaintiff, contended on the other 
hand that the powers given to the Managing 
Trustee by the High Court’s order included 
the power to settle the suit land. He further 
contended that this plea in this form was 
not taken in the trial Court and nor even 
in the memo. of appeal here and should 
not be allowed to be urged. It was further 
contended that a lessee in possession could 
sue in trespass after commencement of the 
lease and he referred to Woodfall’s Law of 
Landlord and Tenant, 25th Edition, p. 885 
in support. The learned advocate for the 
pro forma defendant adopted fhe argument 
of Mr. Dutt. 


Ae L R. 


. 9. in Man Mohan Das v. Janki Pro- 
sad, reported in AIR 1945 PC 23 the Privy 
Council referred to the law as stated by 
Lewin already referred to and it was observ- 
ed that this doctrine was applicable to India 
so that a mortgage by a de facto manager 
and trustee would be ineffective in conveying 
a valid claim to the suit property. In Lewin’s 
Trust at page 190 it has been laid down as 
follows. 


“In the case of co-trustees the office is 
a joint one. Where the administration of the 
trust is vested in co-trustees. they’ all form 
as it were but one collective trustee, and 
therefore must execute the duties of the office 
in their joint capacity. It is not uncommon 
to hear one of several trustees spoken of as 
the acting trustee, but the Court knows no 
such distinction; all who accept the office are 
in the eyes of the law acting trustees. If any 
one refuses or be incapable to join, it is not 
competent for the others to proceed without 
him, but the administration of the trust must 
in that case devolve upon the Court. How- 
ever, the act of one trustee done with the 
sanction and approval of a co-trustee may 
be regarded as the act of both. But such 
rius or approval must be strictly prov- 
ed." 

Section 48 of the Trusts Act is to the follow- 
ing effect. : 

“48. Co-trustees cannot act singly.— 
When there are more trustees than one, all 
must join in the execution of the trust, ex- 
cept where the instrument of trust otherwise 
provides." 

The objection of Mr. Dutt against this con- 
tention itself is not borne out by the records. 
Paragraph 6 of the written statement would 
show that the defendant relied on the order 
of the High Court which provided that the 
managing trustee would act under the super- 
vision and control of the trustees under the 
Deed of Trust. The Issue No. 2 is also as 


follows. 


“Has the plaintiff any right to sue or 
cause of aciion for the suit? Has the plain- 
tiff valid tenancy right in the suit land?" 
The defendant has also filed the certified copy 
of the relevant order of this Court, It was 
not necessary for him to put any question 
on the plaintiffs or pro forma defendant's 
witnesses as it was for the plaintiff and the 
pro forma defendant to establish that the 
pro forma defendant had the right to grant 
the settlement. Unfortunately the trial Court 
did not at all advert to this aspect in his 
judgment and he decided the issues Nos. 2, 
3 and 5 together in a summary way. As has 
been rightly contended by Mr. Mitter tke 
trial Court should have first found the title 
of the plaintiff to the suit land and her right 
to sue before giving a decree. 

10. The relevant portion of the High 
Court’s order is as follows: 

“Cl. 2. Subject to the supervision and 
control of the trustees he (Managing. Trustee) 
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shall manage the trust property in accordance 
with the provisions of the Deed of Trust and 
also subject to such directions as are given 
herein and which may be given by this 
Hon'ble Court from time to time, 


CL 4. The Managing Trustee shall in 
the first instance collect rents, issues and pro- 
fits of the Trust properties, make the neces- 
sary disbursements including payment of 
rates and taxes and including repairs of the 
Trust property and thereafter the Managing 
Trustee shall pay to the beneficiaries other 
than the parties of this suit the respective 
amount which are payable to them under the 
Deed of Trust. 


Ci 11. In each the Managing Trus- 
tee shall act under the supervision and con- 
trol of the ‘Trustees under the Deed of 
Trust.” 


iit may be mentioned that the Court's order 
iprovides that each of the trustees will work 
as managing trustee by rotation for one year 
each from 1-7-56. It was the case of the 
plaintiff and pro forma defendant that the 
lsettlement was made on behalf of the Trust 
estate and there is no evidence or eyen sug- 
gestion that the other trustee has concurred 
or ratified the settlement. Creation of the 
tenancy in the context of the West Bangal 
Premises Tenancy Act or the Calcutta Thika 
Tenancy Act Whichever is applicable to the 
tenancy, practically amounts to an alienation 
of the property as the tenant acquires valu- 
able rights under the said statutes and shall 
not be ejectable except under very stringent 
‘conditions. It is inconceivable that a manag- 
"ng trustee should have such power of lease 
as an element of administration which even, 
According to tbe High Court's order, is sub- 
jeet to the supervision of the trustees. It is 
to be noted that the trust deed had not been 
produced. 

11. For all these reasons I am of 
opinion that the pro forma defendant had 
o power or authority under the order of 
this Court to settle the suit land to the 
plaintiff as purported to have been done by 
accepting the letter of tenancy of the plain- 
tiff, Ext. AA (3). Fer all these reasons I 
am of opinion that the plaintiff had no valid 
tenancy, on the basis whereof a declaration 
as sought for and the eviction of the de- 
fendant was asked for. 


12. As to Mr, Dutt's contention that 
a lessee in possession is entitled to sue a 
trespasser, it has been held by the trial Court 
on evidence that possession was given to the 
lessee on 15-4-65 and she was dispossessed 
: on 16-4-65.. According to the pro forma 
defendant. possession was given on 1st April, 
1965 and also on 15-4-65 when the land was 
demareated. Similar is the evidence of plain- 
tiff’s husband. But in the — plaintiff's letter 
of 17-4-65, Ext. AA (4) or in the pro forma 
defendant's letter of 23-4-65, Ext. AA (2) 
there is no mention of possession being deli- 
vered.^ It is thus. obvious that no possession 
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was given to the plaintiff as stated, Demar-, 
cation of area might have been made but; 
that or even possession as alleged will not 
give any right to the plaintiff to sue in ab- 
sence of a legal title and in the state of 
affairs noted above it could not be said that 
the plaintiff even had a possessory title in 
the suit land as contemplated and protected 
in Somnath Burman v. S. P. Raju, AIR 
1970 SC 846 by a mere casual act of de- 
marcation and delivery of possession as 
claimed. i : 

13. For all these reasons I am of the 
view that the plaintiff bad failed to establish 
the tenancy on the basis whereof he would 
be entitled to a decree. 

14. There is another fatal defect 
about the description of the suit land. The 
suit plan is not according to scale and has 
been drawn without any fixed point. The 
following is the description given in the 
plaint. 

"The Schedule of the suit land, 

All that piece and parcel of land measur- 
ing more or less 120 sq. ft. at 94 Dharam- 
tolla St, P. S.  Taltala, Calcutta : and 
butted and bounded on the north by. the 
main entrance of 94 Dharamtolla Street Cal- 
cutta; East by open land being a portion of 
.94 Dharamtolla St, Calcutta; South by the 
portion of 94 Dharamtolla St, Calcutta; West 
by open land being a portíon of 94, Dharam- 
tolla Street, Calcutta." 

15. The decree on the basis of this 
description is inexecutable and should not 
have been passed in this form. 

16. For all these réasons, the appeal suc- 
ceeds and is allowed, The judgment and de- 
cree under appeal are set aside and the plain- 
tiff's suit is dismissed, 

17. The parties, in the circumstances, 
will bear their own costs throughout. 

18. itis said by Mr, Bose that the defen- 
dant in pursuance of the decree passed by 
the trial Court and the connected Ciyil Rule 
has been depositing certain amount month ` 
by month. He will be entitled to withdraw 
the same amount on proper application be- 
ing made to the appropriate Court on notice 
to the parties concerned. 

19, Let the operation of this decree 
be stayed for a period of six weeks as pray- 
ed for by the plaintiff. 

> Appeal allowed, 
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or refusal of application — Must not be 
based on extraneous considerations. 
(Para 6) 
Index Note:— (B) Trade and Merchan- 
dise Marks Act (1958), S. 49 (3) — Registra- 
tion of trade mark — General interest of 
the public — Consideration of foreign ex- 
change liability is extraneous. 
(Para 8) 


Index Note:— (C) Trade and Merchan- 
dise Marks Act (1958), S. 49 (3) — Applica- 
tion by company incorporated in India — 
Application cannot be refused on ground 
that it will affect indigenous industry because 
some of the directors were foreigners. 


(Para 10) 
(Contd. on Col. 2) 


“Trade Mark. Registration Class 


Number. 
~ WILLIAMS 517 3 
` ESQUIRE ` 518 3 
CONTI & DESIGN 103429.. 3 
GLIDER 137240 . 3 
AQUA VELVA 137241 . 3: 


+ 


€ 

On Ist January, 1964 an agreement in. writ- 
ing was entered into by and between the peti- 
tioners whereby the petitioner No. 1 granted. 
to the petitioner No. 2 exclusive right and 
licence to manufacture, distribute and sell 
directly in India toilet preparations mentioned 
hereinbefore on certain conditions. One of 
those conditions was that the petitioner No. 2 
would pay the petitioner No. 1 for the rights 
granted under the said agreement royalty on 
the products, on the basis of 1% of the 
amount of sales. In the said agreement it 
is provided that the petitioner No. 1 will 
furnish working formulae processes, and 
methods for the manufacture of the products 
and shall provide such directions as to manu- 
facture and finishing as may be necessary. 
The petitioner No. 2 would supply all raw 
materials for the manufacture of the products 
and all finishing materials including bottles 
and other containers, labels and cartons. On 
19th August, 1964 both the petitioners jointly 
made 5 applications in the prescribed Form 
for registration of the petitioner No. 2 as 
the sole registered user under Section 49 of 
the Trade and Merchandise Marks Act, 1958 
whereupon the Registrar of the Trade Marks 


issued a notice on the petitioners why the 
Central Government should not issue direc- 
tions to refuse the said applications on the 
ground that “the use of foreign brand name 
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B. Das and Sudhir Kr. Bose, for Peti- 
tioners; Nani Coomar Chakraborty and 
B. K. Basak, for Respondents. 

ORDER :— The petitioner No. 1 is the 
manufacturer of toilet preparations and re- 
gistered proprietor in India of the following 
Trade Marks: 


Goods. 





Shaving Cream, Shaving powder, shaving, 
stick and liquid soap for shampoo purposes, 


‘liquid hair dressings, shaving soap, prepara- 


tions for cleaning the teeth, toilet soap, cold 
cream, cosmetics, face power, toilet powder, 
toilet water and face washes. è 


Brushless shaving cream and other shaving 
creams or soaps. 


Liquid shampoo, complexion ‘cream and 
soaps, oils for the complexion. 


Shaving cream. 


Face washes and after shaving preparations 
included in Class 3,” 


in the field of soaps, cosmetics and toilet 
preparations is not being encouraged now, 
more, when there is foreign exchange expen- 
diture involved in any form, as this is sure 
to affect the sale of indigenous brands and 
ae affect the growth of indigenous Indus- 
Ties,” 


The petitioner replied to the said show 
cause notice and stated that the petitioners 
have now agreed to waive the stipulation re- 
garding 1% royalty and as such there will 
be no involvement in the foreign exchange^ 
in the agreement and moreover no indigenous 
brands, inasmuch as, amongst other factors, 
the products would be manufactured in India 
with Indian materials. In spite of this ex- 
planation the respondent however refused to 
register the petitioner No. 2 as a registered 
user of the goods in question and thereby 
rejected the petitioner’s application. Being 
aggrieved by the said order the petitioner 
moe this Court and obtained the present 
rule. 


2. Mr. Das on behalf of the petitioner 
contended that the order or direction refus- 
ing the registration of registered user is bad 
in law as the respondent considered extraneous 
matters in giving the direction. Secondly the 
order is discriminatory, inasmuch as, other 
persons in the same trade are given the re- 
gistered user. Thirdly it is argued by Mr. 
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Das that the order is not a speaking order 
and no reasons were given for the refusal to 
grant the registration. 


3. Mr. Chakravorti on behalf of the 
respondents on the cther hand contended that 
the order impugned is not a quasi judicial 
order at all and no detailed reasons need be 
Biven but still the order of refusal contains 
Some reasons for refusal The reasons stated 
therein are not extraneous as under Sec. 49 
the authorities concerned had to consider the 
interest of general public. The refusal was 
made on the basis of general policy decision 
which is not amenable to the jurisdiction 
under Art. 226 of the Constitution. It is fur- 
ther stated that the petitioner is not an indi- 
genous company, inasmuch as, the petitioner 
No. 1 is a foreign company. It is argued 
that there was no discrimination and every- 
body including the petitioner was treated 
equally. 

4, Mr. Das contended that the grounds 
given are extraneous consideration and as such 
the order is bad and that no reasons have been 
given why the registration should not be 
allowed. Mr. Chakravorti contended that 
these are not quasi judicial orders and there- 
fore detailed reasons are not called for. No 
appeal lies against this order and the order 
is in the nature of policy decision and there- 
fore this is only executive order and no rea- 
sons need be given. Section 49 of the Trade 
and Merchandise Marks Act provides as 
follows :— 


“Section 49 (1). Where it is proposed that 
a person should be registered as a registered 
user of a trade merk, the registered pro- 
prietor and the proposed registered user shall 
jointly apply in writing to the Registrar in 
the prescribed manner, and every such ap- 
plication shall be accompanied by— 


() the agreement in writing or a duly 
authenticated copy thereof, entered into be- 
tween the registered proprietor and the pro- 
posed registered user with respect to the per- 
mitted use of the trade mark; and 


(ii) an affidavit made by the registered 
proprietor or by some person authorised to 
the satisfaction of the Registrar to act on 
his behalf,— 

(a) giving particulars of the relationship, 
existing or proposed, between the proprietor 
and the proposed registered user, including 
particulars showing the degree of control by 
the proprietor over the permitted use which 
their relationship will confer and whether it 
is a term of their relationship that the pro- 
posed registered user shall be the sole re- 
gistered user or that there shall be any other 
restriction as to persons for whose registration 
as registered users application may be made; 


(b) stating the goods in respect of which 
registration is proposed; 

(c) stating the conditions or restrictions, 
if any, proposed wizh respect to the charac- 
teristics of the goods, to the mode or place of 
permitted use, or to any other matter; 
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(d) stating whether the péra use X : 
to be for a period or without limit of period, 
and, if for a period, the duration thereof; and 

Gii) such further documents or other evi- 
dence as may be required by the. Registrar 


.or as may be prescribed. 


(2) When the requirements of -sub-sec- 
tion (1) have been complied with to his satis- 
faction, the Registrar shall forward the ap- 
plication together with his report and all the 
relevant documents to the Central Govern- 
ment. 

(3) On receipt of an application under 
sub-section (2), the Central Government, hav- 
ing regard to ali the circumstances of the 
case and to the interests of the general public, 
and the development of any industry, trade or 
commerce in India, may direct the Registrar— 

(a) to refuse the application; or 

(b) to accept the application either abso- 
lutely or subject to any conditions, restric- 
tions or limitations which the Central Gov- 
ernment may think proper to impose: 


Provided that no direction for refusing 
the application or for its acceptance condi- 
tionally shall be made unless the applicant 
has been given an opportunity of being heard. 

(4) The Registrar shall dispose of the ap- 
plication in accordance with the directions 
issued by the Central Government under sub- 
section (3). 

(5) The Central Government and the Re- 
gistrar shall, if so requested by the applicant, 
take steps for securing that information given 
for the purposes of an application under this 
section (other than matters entered in the re- 
gister) is not disclosed to rivals in trade. 

(6) The Registrar shall issue notice in 
the prescribed manner of the registration of a 
person as a registered user, to other register- 
ed users of thestrade mark, if any.” 


5. The rules have been framed under 
the Act and for our purpose Rules 85 and 
86 are relevant which are as follows: 

“85. Consideration by the Central Gov- 
ernment.— The Central Government, on re- 
ceipt of ar application for registration as re- 
gistered user forwarded to it by the Registrar 
under sub-section (2) of S. 49, shall, if satis- 
fied that the application and the accompany- 
ing documents comply with the provisions of 
the Act and the rules, consider whether the 
application should be allowed having regard 
to the matters specified in sub-section (3) of 
that section, and in doing so may take into 
account all or any of the following matters: 

(1) whether the permitted use if allowed 
would contravene the policy of the Act which 
is to prevent trafficking in trade marks; 

(2) whether the registered proprietor has 
registered the trade mark without any bona 
fide intention to use it in relation to his goods 
in the course of trade or solely or mainly for 
the purpose of permitting others to use it 
under agreements for registered user; and 

(3) whether the registered proprietor has 
acquired title to the trade mark by assignment 
without any bona fide intention to use it in, 
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relation ‘o his goods in the course of trade 
er solely or mainly fer the purpose of per- 
mitting others to use it under agreements for 
registered user, 

Explanation L—For considering the bona 
fides of the registration of the trade mark 
under clause (2) regard shall be had inter alia 
ío— i 

(a) whether the goods for which the 
trade mark is registered are similar to or are 
different from the goods in which the regis- 
tered proprietor has been trading or dealing 
before the regisiration of the mark; 

(b) whether the registered proprietor has 
ever used the mark in question in relation to 
his goods in the course of trade before the 
date of the agreement for registered user, 
and if so, the amount and duration of such 
user; 

(c) whether the terms as to royalty and 
other remuneration payable by the proposed 
registered user are reasonable taking into ag- 
count the expenses which the registered pro- 
prietor is likely to incur in exercising control 
over the permitted use. . 

Explanation IL— For considering the 
bona fides of the acquisition of title under 
clause (3) regard shall be had, besides the 
matters set out in Explanation I, to the 
following further matter, namely, whether the 
registered proprietor has obtained assignment 
of other registered trade marks and if so, 
whether he has dealt with such other marks 
by way of assignment or registered user. 

86. Hearing before issuing directions to 
refuse an application or to accept it condi- 
tionally— 

(1) Before the Central Government deci- 
des to direct the Registrar to refuse an ap- 
plication for registration as registered user or 
to accept the application subject to any con- 
ditions, restrictions or limitations it shall give 
notice thereof in writing to the applicants 
through the Registrar. The notice shall state 
the grounds on which the Central Govern- 
ment proposes to issue such direction and 
Shall inform the applicants that they are en- 
titled to be heard. 

(2) Unless within two months from the 
receipt of the notice mentioned in sub-r. (1) 
the registered proprietor and the proposed 
registered ‘user apply for a hearing through 
the Registrar, the Central Government may 
direct the Registrar to refuse the application 
e to accept it conditionally, as the case may 

e, 

(3) If the registered proprietor and the 
proposed registered user apply for a hearing. 
the Central Government shall appoint a time 
for the hearing and shall give them not less 
than a month's notice of the time so ap- 
pointed, : 

(4) After hearing the registered proprietor 
and the proposed registered user, the Central 
Government shall decide whether to give 
direction to the Registrar to accept the ap- 
plication or to refuse it or to accept it con- 
ditionaily. 


ALR. 


(5) The Registrar shall, on receipt of the 
directions of the Central Government, com- 
municate in writing his order on the applica- 
tion to the applicants and to other registered 
users of the mark, if any.” i 


Section 48 provides that a person other than 
the registered proprietor of a trade mark may 
be registered as the registered user thereof in 
respect of any or all of the goods in respect 
of which the trade mark is registered other- 
wise than as a defensive trade mark. The 
said section provides that no application for 
registration of a registered user shall be enter- 
tained unless the agreement between the par- 
ties complies with the conditions laid down 
in the rules for preventing trafficking in 
trade marks. In the present case there is no 
dispute that the petitioner No. 1 is 
a registered proprietor of the trade 
mark for which the petitioners are ask- 
ing for registration of petitioner No. 2 as 
registered user, The petitioners entered into 
an agreement and they made an application 
under Section 49 of the Trade and Merchan- 
dise Marks Act read with Rule 85 before 
the authorities concerned, but their applica- 
tion was rejected on the ground that such 
application involved (1) foreign exchange se- 
condly (2) that the policy of this Government 
is nof now encouraging the use of foreign 
brand named in the field of Soap and Cosme- . 
tics as it affects the growth of indigenous 
industries. 


6. In view of the aforesaid facts, it 
does not appear to me that no ground or 
reason for the rejection was given. In my 
opinion, Mr, Chakraborti is not correct in his 
submission that being an administrative order 
no reason for rejection need be given. The 
administrative order under Section 49 of the 
Act must be given within the four corners of 
Section 49 of the Act and the Registrar must 
dispose of the application in accordance with 
the direction given by thé Central Govern- 
ment and the Central Government must con- 
sider' the circumstances of the case, the in- 
terest of the general public and the develop- 
ment of any industry. trade or commerce in 
India. If it is found that unless some indica- 
tion is given how the administrative order is 
to be made, it cannot be considered whether 
the order is made in accordance with Sec- 
tion 49 (3) of the Trade and Merchandise 
Marks Act, 1958 (sic). It appears to me that 
the Central Government under Section 49 (2) 
and (3) of the Act has a power to refuse an 
application if the condition precedent for the 
exercise of power is satisfied. If it is found 
that the Central Government in considering 
an application made under Section 49 (1) of 
the Act did not advert to the circumstances 
of the case and to the interests of the general 
public and as also the development of any 
industry, trade or commerce in India, no order 
passed under Section 49 (3) of the Act can 
be upheld. If it is found that the Central 
Government has passed the order under Sec- 
tion 49 (3) of the Act in taking into con- 
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sideration the extraneous matter, then the 
order cannot be sustained. In my opinion, 
though I agree with Mr. Chakraborti’s con- 
tention, the direction of the Central Govern- 
ment can be given under Section 49 (3) of 
the Act to the Registrar and the Registrar 
must follow the condition laid down in Sec- 
tion 49 (3) of the Act before refusing the 
application or accepting the application. 

7. The next contention of Mr. Das is 
that the order itself considered the matters 
which are extraneous for the purpose of the 
decision of this case. Mr. Das contended that 
the consideration of foreign exchange is irrele- 
vant for the purpose of Trade and Merchan- 
dise Marks Act, 1958. Mr. Das further cop- 
tended that the Trade and Merchandise Marks 
Act, 1958 was enacted to provide for the re- 
gistration and better protection of trade marks 
and for the prevention of the use of fraudu- 
lent marks on merchandise and for that pur- 
pose and purpose alone it is argued that the 
consideration of foreign exchange is not at all 
germane. Mr. Chakraborti however contend- 
ed that within the meaning of the words, 
“general interest of the public", the Central 
Government can consider the foreign exchange 
liability for the purpose of registration of 
trade marks and the words “general interest 
of the public" is a matter for the policy of 
the Government and the Court will not go 
into the question of policy. Mr. Chakraborti 
referred to the cases reported in AIR 1961 SC 
1514, (Glass Chatons Importers and Users 
Association v. Union of India); AIR 1962 SC 
1796, (Daya v. Joint Chief Controller of Im- 
ports and Exporfs) and AIR 1972 SC 935, 
(Deputy Asst. Iron and Steel Controller v. 
L. Manick Chand Proprietor). In AIR- 1961 
SC 1514 the case is under the Imports and 
Exports (Control) Act, 1947 and Imports 
(Control) Order 1955. The Supreme Court 
held in paragraph 6 of the said judgment as 
follows :— 


“Paragraph 6. A policy as regards im- 
ports forms an integral part of the general 
economic policy of a country which is to have 
due regard not only to its impact on the 
intermal or international trade of the country 
but also on monetary policy, the development 
of agriculture and industries and even on 
the political policies of the country involving 
questions of friendship. neutrality or hostility 
with other countries. It may be difficult for 
any Court to have adequate materials to come 
to a proper decision whether a particular 
policy as regards imports is, on a considera- 
tion of all the various factors involved, in 
the general inferesís of the public. Even if 
the necessary materials were available it is 
possible that in many cases more than one 
view can be taken whether a particular policy 
as regards imports whether one of heavy 
customs barrier or of fotal prohibition or of 
entrustment of imports to selected agencies 
or channels — is in the genera] interest of 
the public. In this state of things the burden 
on the person challenging that the Govern- 
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ment of the country is not right in its esti 
mate of the effects of a policy as regards 
imports in the general interests of the public 
will be very heavy indeed and when the Gov. 
ernment decides in respect of any particular 
commodity that its import should be by a 
selected channel or through selected agencies 
the Court would proceed on the assumption 
that that decision 1s in the interest of the 
general public unless the contrary is clearly 
shown. Consequently; we are unable to ac- 
cept the argument that a decision that imports 
shall be canalised, is per se not a reasonable 
restriction ín the inferests of the general 
public. We wish to make it clear that while 
the decision that import of a particular com- 
modity will be canalised may be difficult te 
challenge, the selection of the particular 
channel or agency -decided upon in imple- 
menting the decision of canalisation may well 
be challenged on the ground that it infringes 
Art. 14 of the Constitution or some other 
fundamental rights. No such question has 
however been raised in the present case. The 
attack on the validity of Para 6(h) of the 
Imports Control Order, 1955, therefore, fails. 
The contention that Section 3 of the Imports 
and Exports (Control) Act, 1947, is bad to 
the extent that it permits the Government 
to make an order as in Para 6(h) of the Im- 
Pon, Control Order, 1955, conseguently also 
ails. 


8. It will therefore appear that the 
Supreme Court held that the Import policy 
is an integral part of the general economic 
policy of a country and it is difficult for 
the Court to have adequate materials to come 
to a proper decision whether a particular 
policy as regards imports is, on consideration 
of all the various factors, involved, in the 
general interests of the public. In AIR 1962 
SC 1796 also a case of Imports and Exports 
Control Act, 1947 the Supreme Court held 
that in the matter of policy decision in respect 
of imports the Government is the sole Judge 
and the Court will not interfere in those 
policy decisions. In AIR 1972 SC 935 it is 
also acase of Imports Control Act, 1947. It 
has been held by the Supreme Court that an 
applicant has no absolute vested right to an 
import licence and they have also reaffirmed 
the Supreme Court’s decision reported in. AIR 
1961 SC 1514. As I pointed out that all 
these decisions were considering the provi- 
sions of Imports Control Act, 1947 and as it 
has been held by the Supreme Court in the 
case reported in AIR 1961 SC 1514 that the 
the policy of Imports forms an integral part 
of the general economic policy of 2 country 
and the principles laid down in those cases 
cannot be applied in a case coming within 
the mischief of the Trade and Merchandise 
Marks Act. 1958. The interest of the general 
public in the present case must be limited 
to the relation or for the purpose for which 
the Trade and Merchandise Marks Act was 
promulgated. It will be found that the Trade 
and Merchandise Marks Act was promulgat- 
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ed in order to provide for the registration 
and better protection of trade marks and for 
the prevention of the use of fraudulent marks 
on merchandise as stated in the preamble of 
the Act. It will further appear from the 
Statements of objects and reasons of the Act 


in respect of the Bill under the Trade and 


Merchandise Marks Act, 1958 as follows :— 


“Statement of objects and reasons.— The 
obiect of the Bill (No. 31 of 1958 which 
culminated in the Act of 1958 (43 of 1958)) 
was to provide for more effective protection 
of trade marks and better facilities for regis- 
tration in the distant parts of the country, to 
enlarge the field of registrability, to combine 
the Patent Office and the Trade Marks Re- 
gistry to secure better co-ordination of the 
administration of the different laws relating 
to industrial property, to remove the uncertain- 
ties as to the jurisdiction of the High Courts, 
to strengthen the penal law relating to trade 
marks, particularly in respect of drugs and 
articles of food, and consolidate the law re- 
lating to trade and merchandise, marks in 
India." 


9, In the matter of consideration of 
the trade marks, the Public interests should 
be limited to the object and reason or for 
the purpose for which the Act was promul- 
gated or in other words for the registra- 
tion and better protection of trade marks 
and for the prevention of the use of fraudu- 
lent marks on merchandise. The interest of 
the general public cannot be enlarged to any 
public interest under the sun in which the 
general public may be interested. In the ap- 
plication which was filed. there was an invol- 
vement of the foreign exchange but the peti- 
tioner made if clear before the matter was 
disposed of, to delete from that clause regard- 
ing foreign exchange the involvement. The 
respondent contended that the petitioner 
No. 2 is not an Indian Company and the 
registration of the trade marks in respect of 
the registered user will be against the interest 
of the general public. 


10. It appears to me from the records 
that the petitioner No. 2 company was incor- 
porated in India and some of the Directors 
and shareholders of the company are Indians. 
Moreover under Section 591 of the Companies 
Act it has been provided that the foreign 
companies are companies which are incor- 
porated outside India but has established a 
place of business within India and the com- 
panies incorporated outside India before- the 
commencement of this Act established a place 
of business within India and continue to have 
an established place within India at the com- 
mencement of this Act. It cannot be said 
that as some of the Directors of the company 
were foreigners, the company itself is a foreign 
company and if it is found that the company 
was incorporated in India it cannot be said 
that the company is a foreign company and 
on that ground it cannot be argued that regis- 
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will affect the sale of indigenous brands and 
that affects the growth of indigenous indus- 
try. In that view of the aforesaid fact it 
does not appear to me that the impugned 
order is sustainable. 


11. The Rule is, therefore, made ab- 
solute. 
12. The impugned order is quashed. 


Order accordingly. 
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ORDER:— These are two Rules at 
the instance of the — defendants-peti- 
tioners, the first one being under Section 
5 of the Indian Limitation Act for condo- 
nation of delay in filing the substantive 
application under Section 115 of the Code 
of Civil Procedure and the other one 
under Section 115 of the Code of Civil 
Procedure, calling upon the  plaintiff- 
opposite party to show cause, as to why, 
upon such condonation, the order dated 
10-6-72 passed by Shri N. R. Sanyal, 
learned Munsif, Additional Court at Seal- 
dah, District 24-Parganas in Title Suit 
No. 8 of 1964, should not be set aside. 
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2. Having heard Mr. S. C. Das- 
gupta, Senior Government Pleader (with 
Mr. Himadri Sankar Mazumdar, Advo- 
cate), appearing on behalf of the defen- 
dants-petitioners, and Mr. Radhakanta 
Bhattacharya, Advocate (with Mr. Madan 
Mohan Ghosh, Advacate), appearing on 
behalf of the plaintiff-opposite party: and 
on going through the averments made in 
the petition as also the affidavits filed on 
behalf of the respeztive parties, I hold 
that there is a considerable force behind 
the submission of Mr. Dasgupta for con- 
donation of delay. The application under 
Section 115, Civil Frocedure Code is out 
of time by about eleven days and the 
reasons for the same are incorporated in 
paragraphs 13 and 14 of the petition on 
which the Rule under Section 5 of. the 
Indian Limitation Act was issued, namely 
that the petitioners had no knowledge 
about the order dated 10-6-72 passed by 
the learned Munsif at Sealdah until they 
came to know about the same for the 
first time on 9-9-72 from their learned 
Advocate in the Sealdah Court, where- 
after they obtained the relevant certified 
copies on 14-9-72 and handed over the 
papers to their learned Advocate at Seal- 
dah for filing the appeal there. On 18-9- 
72 the said learned lawyer informed the 
petitioner No. 2 that no appeal lies 
against the order, end accordingly the 
said petitioner No. 2, without any  un- 
necessary delay, handed over the papers 
to the learned Advocate in High Court 
for moving the application under Section 
115 of the Code of Civil Procedure. The 
revisional application was ultimately fil- 
ed on 19-9-72, after a delay of about 
eleven days. It was submitted that this 
was bona fide and may be condoned as 
otherwise the petitioners will suffer irre- 
parable loss. The opposite party in Para- 
graphs 8 and 9 of her affidavit-in-opposi- 
tion denied the petitioners’ statements. 
In their affidavit-in-reply, the petitioners 
denied the allegations. At the time of the 
hearing of the Rule, it was further con- 
tended on behalf of the  plaintiff-oppo- 
site party that from Paragraph 4 of the 
application filed by the opposite party in 
Title Execution Case No. 45 of 1969 in 
the Court of the Additional Munsif, Seal- 
dah, a copy whereof was served on the 
petitioners’ lawyer on 18-7-72, it appears 
that there is a reference to the rejection 
of the petitioners’ application under Sec- 
tions 17-E and 3 (A) of Section 4 of the 
second amendment of the West Bengal 
Premises Tenancy Act on 10-6-72. A 
written objection ta the same was filed 
by the petitioners on 3-8-72, denying the 
allegations and as such the petitioners 
had knowledge of the order dated 10-6- 
72. The learned Government Pleader sub- 
mitted that from the mere signature of 
the learned lawyer receiving the notice 
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or the objection filed by him, it should 
not be presumed that the defendant had 
the requisite knowledge and in any event 


these averments were not made in the 
affidavit-in-opposition to enable the de- 
fendants-petitioners to  controvert the 


same in the affidavit-in-reply. On a con- 
sideration of all the materials, I hold ulti- 
mately that there is sufficient cause with- 
in the ambit of Section 5 of the Indian 
Limitation Act and the resultant delay of 
eleven days in filing the connected revi- 
sional application should ex debito justi- 
tiae be condoned. The Rule under Section 
5 is accordingly made absolute without 
costs and the delay in filing the connect- 
ed application under Section 115, C. P. C. 
is hereby condoned. 


3. The facts leading on to the sub- 
stantive Rule under Section 115, Civil 
Procedure Code can be put in a short 
compass. The plaintiff-opposite party filed 
on 24-7-61, in the First Court of the 
learned Munsif at Sealdah, a Title Suit, 
being Title Suit No. 480 of 1961, which 
was transferred to the Additional Court 
of the Munsif at Sealdah and renumber- 
ed as Title Suit No. 8 of 1964, against one 
Sailendra Nath Ghoshal, who was the 
predecessor-in-interest of the present de- 
fendants-petitioners, for khas possession 
of the suit premises on eviction there- 
from and mesne profits. It was averred 
inter alia that by a registered deed dated 
the 16th January, 1961, the plaintiff pur- 
chased the suit premises No. 89-A Gar- 
par Road, in the ground floor whereof 
the said Sailendra Nath Ghoshal was a 
tenant at a monthly rent of Rs. 28/-. As 
the plaintiff required the same for her 
own use, the said tenant was asked to 
quit and vacate the suit premises. The 
suit was contested and the learned Mun- 
sif, Additional Court at Sealdah ulti- 
mately decreed in favour of the plaintiff 
on 21-7-64. On appeal by the predecessor- 
in-interest of the defendants, it was al- 
lowed on 13-5-65,  wherefrom a second 
appeal being S. A. No. 1502 of 1965, was 
filed in the High Court by the plaintiff 
Mr. Justice S. K. Dutt, who heard the 
Second appeal sent down the records to 
the Court of Appeal to decide the issue 
raised as to whether the plaintiff was the 
Benamidar of her father in respect of the 
suit premises. The learned Subordinate 
Judge on remand found in favour of the 
plaintiff and the appeal came up for hear- 
ing before the High Court. Mr. Justice 
S. K. Dutt, by his order dated 16-6-69 
ultimately allowed the appeal and restor- 
ed the decree. An appeal under clause 15 
of the Letters Patent, being L. P. A. No. 
14 of 1969, was preferred by the defen- 
dants therefrom. 


During the pendency of the said 
appeal, the defendant-appellant died andj 
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his heirs and legal representatives, who 
are the present defendants-petitioners, 
were substituted. On 17-4-70, the  peti- 
tioners filed an application under Section 
17-E of the West Bengal Premises Ten- 
ancy Act, as amended by the Amending 
Act XVIII of 1970, in the trial Court and 
by way of abundant precaution also filed 
another application under Section 17-E in 
L. P. A. No. 14 of 1969 for setting aside 
the decree on the ground that the decree- 
holder had not yet taken khas possession 
of the suit premises. The plaintiff had in 
the meanwhile started the execution case, 
being Title Execution Case No. 45 of 1969, 
for taking khas possession of the suit pre- 
mises. The Leiters Patent Appeal ulti- 
mately was dismissed on 3-2-72 by Mr. 
Justice Arun Kumar Mukheriea and Mr. 
Justice M. M. Dutt and while dismissing 
the appeal their Lordships also dismissed 
the application under Section 17-E filed 
in the High Court without granting any 
leave or direction with regard to the ap- 
plication in the trial Court. On 10-6-72 
the application filed under Section 17-E 
of the West Bengal Premises Tenancy 
Act came up for hearing before the 
learned Munsif, who dismissed it holding 
that "in view of the Jt. passed by the 
Hon’ble Court, Calcutta the petition under 
S. 17-E be rejected without costs", The 
said order has been impugned and forms 
the subject-matter of the present Rule. 
An affidavit-in-opposition was filed on 
behalf of the plaintiff-opposite party chal- 
lenging the various statements made in 
the body of both the petitions filed on 
behalf of the defendants-petitioners and 
an affidavit-in-reply thereto was filed by 
the plaintiff-opposite party. 


4. The contentions raised in the 
substantive Rule, on behalf of the defen- 
dants-petitioners, by the learned Senior 
Government Pleader, are of two dimen- 
sions. THe first one is that the order of 
dismissal of the application under Section 
17-E passed on 10-6-72 is not a proper 
order inasmuch as the same was dispos- 
ed of not on merits but on the purport- 
ed basis of the judgment passed on 3-2- 
72 by the High Court, which according 
to him did not however pass any order 
on the application while dismissing the 
Letters Patent Appeal. The second di- 
mension of Mr. Dasgupta’s arguments is 
that on merits, the prayer of the defen- 
dants-petitioners should have been allow- 
ed inasmuch as the essential ingredients 
of the provisions contained in Section 
17-E of the West Bengal Premises Ten- 
ancy Act, 1956, as amended by the West 
Bengal Premises Tenancy  (Amending) 
Act 18 of 1970. were clearly satisfied. Mr. 
Bhattacharya. appearing on behalf of 
the plaintiff-opposite party, joined issue. 
In reply to the first dimension of Mr. 
Dasgupta’s contention, Mr. Bhattacharya 
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submitted that the High Court not mere- 
ly referred to the application filed under 
Section 17-E in its judgment dated 3-2- 
72 but dismissed it in specific terms, re- 
fusing to pass any direction on the learn- 
ed Additional Munsif at Sealdah as pray- 
ed for or even not qualifying the order 
passed in any way. Mr. Bhattacharya 
next contended that Section 17-E of the 
West Bengal Premises Tenancy Act can- 
not be given any retrospective operation 
on the ground of reasonableness and as 
such the application filed in that behalf. 
seeking to give a retrospective effect is 
not maintainable. In support of his con- 
tention, he referred to several cases which 
will be considered in the proper context. 


5. The first dimension of Mr. Das- 
gupta’s argument is not strictly correct. 
A reference to the order passed by the 
High Court in the Letters Patent Appeal 
on 3-2-72 would make it abundantly clear 
that there is not only a reference to the 
application, but also a dismissal thereof. 
It is undoubtedly true that Mr. Dasgupta. 
who had appeared in that case on behalf 
of the defendants-appellants, had fairly 
conceded that the application under Sec- 
tion 17-E was not maintainable in the 
High Court, and that his clients having 
made a similar application in the trial 
Court, the High Court may be pleased to 
direct the said court to dispose it of on 
merits. Mr. Justice Arun Kumar Mukher- 
jea and Mr. Justice Murari Mohan Dutt, 
while dismissing the Letters Patent Ap- 
peal with costs, also dismissed the defen- 
dants-appellants’ application under  Sec- 
ticn 17-E without any costs and without 
giving any direction, as prayed for, or 
making any observations qualifying the 
said order. It is difficult however to agree 
with Mr. Bhattacharya’s submission that 
the order of dismissal being an unquali- 
fied one, amounts to a dismissal on merits. 
In the facts and circumstances of the 
case, there is much force behind Mr. Das- 
gupta’s submission that there has been 
no dismissal of the application under Sec- 
tion 17-E of the West Bengal Premises 
Tenancy Act on merits in the order dated 
10-6-72 passed by the learned Munsif, 
Additional Court, Sealdah. For a proper 
disposal however of this dimension of 
Mr. Dasgupta’s argument, a consideration 
of the second dimension is also necessary. 
Jt is only when the latter fails, that it 
can be found with regard to the first di- 
mension that although there has been no 
disposal on merits, the ultimate conclu- 
sions arrived at by the learned Munsif, 
Additional Court at Sealdah, should be 
upheld. I wiH therefore proceed to con- 
sider the second dimension of the argu- 
ments. 


8. The second dimension of Mr. 
Dasgupta’s contention is one of law and 


1974 


of some importance. The steps of Mr. 
Dasgupta's reasoning in this behalf are 
three-fold, viz., (a) that the provisions of 
Section 17-E of the West Bengal Premises 
Tenancy Act are neither retrospective nor 
prospective but are complete by  them- 
selves, whereunder the tenant  concern- 
ed is entitled to relief, if and when the 
conditions precedent are satisfied; (b) that 
even if the said provisions be considered 
to be retrospective in nature, the same 
should not be held to be ultra vires the 
Constitution, as it would result in render- 
ing the entire provisions nugatory and 
frustrate thereby tke intention of the 


the present case the question involved is 
not ultimately of a retrospective opera- 
tion of the provisions inasmuch as the 
decree for recovery of possession of the 
premises in question passed in the suit 
has not become final because of the pen- 
dency of the Letters Patent Appeal No. 
14 of 1969 on the date of the commence- 
ment of the West Bengal Premises Ten- 
ancy (Second Amendment) Act, 1969. 
Mr. Bhattacharya in reply submitted that 
the provisions of S. 17-E are essentially 
retrospective in nature and accordingly, 
as held in a series of decisions of this 
Court, smack of unreasonableness and as 
such are ultra vires the Constitution. Mr. 
Bhattacharya further submitted that even 
assuming but not admitting Mr. Das- 
gupta's contention, that the decree passed 
in the suit had not become finalon the 
material date because of the pendency of 
the Letters Patent Appeal, the application 
under Section 17-E of the West Bengal 
Premises Tenancy Act would in anv event 
be still not maintainable on that footing, 
inasmuch as the provisions of the said 
section clearly enjoin that relief may be 
granted only in those cases where the 
decree has become final on the material 





date but no appeal is pending and the: 


possession also was not recovered. 


T. The first step of Mr. Dasgupta’s 
reasoning is difficult to follow as on an 
interpretation of the relevant provisions 
junder Section 17-E of the West Bengal 
Act XII of 1956, it is abundantly clear 
that the same is retrospective in nature. 
Mr. Dasgupta’s contentions overlook the 
specific words used in the section. As 
was observed by Maxwell in "The Inter- 
pretation of Statutes", "A Statute is the 
will of the legislature and the fundamen- 
fal rule of interpretation to which all 
others are subordinate, is that a Statute 
is to be expounded according to the in- 
tent of them’ that made it". A reference 
may also be made in this connection to 
the observations of Lord Simond in the 
Case of Magor and St. Mellons Rural 
Distriet Council v. New Port Corporation, 
reported in (1952) AC 189 at p. 191 that 
"The power and duty of the Court to 
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travel outside them (the words used by 
the legislature) on a voyage of discovery 
are strictly limited". I respectfully agree 
with the said observations and | hold that 
both by "principles of intent and that of 
meaning", the interpretation given to the 
provisions of Section 17-E by Mr. Das- 
gupta is not tenable. To give effect to 
Mr. Dasgupta's contentions would be to 
legislate and embark "on a voyage of dis- 
covery", beyond the bounds of the West 
Bengal Premises Tenancy Act, 1956, as 
amended by Act 18 of 1970. The second 
step of Mr. Dasgupta's reasoning also 
does not stand on a firmer footing inas- 
much as the provisions of a section when 
held ultra vires would necessarily render 
the same nugatory. The third step of the 
learned Senior Government  Pleader's 
reasoning in support of the second dimen- 
sion of his arguments would again land 
him in difficulties, as the same runs off 
at a tangent from the factum of a final 
decree, ruling out thereby the sine qua 
non of the provisions contained in Sec- 
tion 17-E. It is only when the decree has 
become final on the material date but no 
appeal is pending and the possession also 
has not been recovered that the relief 
under Section 17-E can be given. 


8. The point at issue, on ultimate 
analysis, is whether the provisions of 
Section 17-E of the West Bengal Premises 
Tenancy Act do not satisfy the test of 
reasonableness under Article 19 of the 
Constitution and are arbitrary or exces- 
sive and as such ultra vires the Consti- 
tution to the extent of its retrospectivity. 
The answer to the question is necessarily 
twofold—firstly the test of the principles 
of interpretation of statutes and secondly 
the imprimatur oi judicial decisions on 
the point. 


9, As to the retrospective opera- 
tion of statutes, it has been observed in 
Maxwell' "On the Interpretation of Sta- 
tutes (12th Edn.))" that "upon the pre- 
sumption that the legislature does not in- 
tend what is unjust rests the leaning 
against giving certain Statutes a retros- 
pective operation". The underlying prin- 
ciple is based on the well-known maxim 
"Nova Constitutio futuris formam impo- 
nere debet non praeteritis" (A new law 
ought to affect the future and not the 
past) One of the most well-known  ob- 
servations on the point is by Lord Wright 
In re Athlumney; Ex parte Wilson report- 
ed in (1898) 2 QB 547 at pp. 551 and 552 
that "perhaps no rule of construction is 
more firmly established than this—that a 
retrospective operation is not to be given 
to a statute so as to impair an existing 
right or obligation, otherwise than as re- 
gards matter of procedure, unless that 
effect cannot be avoided without doing 
violence to the language of the enact- 
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ment.” A statute therefore is not to be 
construed to have a greater retrospective 
operation than its language renders ne- 
cessary. In the case of the Colonial Sugar 
Refining Co. Ltd. v. Irving reported in 
(1905) AC 369 at p. 372, Lord Macnaghten 
deprecated “an interference with existing 
rights contrary to the well-known gene- 
ral principle that statutes are not to be 
held to act retrospectively unless a clear 
intention to that effect is manifested.” I 
respectfully agree with the observations 
made above and I hold that the princi- 
ples laid down therein constitute the pro- 
per yardstick for interpreting the provi- 
sions of Section 17-E of the West Bengal 
Act XII of 1956. 


10. The second test is the impri- 
matur of judicial decisions on the point 
at issue. A reference in the first instance 
may be made to the case of Iswari Pro- 
sad v. N. R. Sen reported in AIR 1952 Cal 
273 (FB) decided by Harries C. J., G. N., 
Das and Banerjee, JJ. Chief Justice Har- 
ries delivering the judgment of the Full 
Bench observed at p. 277 that "The Courts 
have always regarded giving a statute 
retrospective effect as unreasonable, be- 
cause giving a statute such effect means 
interfering with accrued rights.” He pro- 
ceeded to observe at p. 275 that ‘Whether 
a restriction on a fundamental right by a 
piece of legislation is reasonable or not 
must depend upon the circumstances ex- 
isting when that piece of legislation was 
enacted......... The Rent Acts in this State 
were enácted to meet the grave housing 
shortage caused by the last Great War 
and the congestion particularly in the 
cities and towns of West Bengal caused 
by the War and the partition of the pro- 
vince in the year 1947”. It was ultimate- 
ly held that “it cannot possibly be said 
that in the circumstances existing when 
these Acts were passed, the restrictions 
imposed by the Acts generally were un- 
reasonable and more than were neces- 
sary in the interests of the general pub- 
lic.” The Full Bench case is in the con- 
text of Section 18 (1) of the West Bengal 
Premises Rent Control (Temporary Pro- 
visions) Act of 1950, set against the back- 
ground of a political upheaval, and high- 
lighted by a population explosion but the 
principle laid down therein provides the 
correct guideline for testing the main- 
tainability of retrospective legislation viz. 
the overriding consideration of reason- 
ableness. The test of reasonableness is on 
ultimate analysis a relative one, changing 
with time and circumstances. It is neither 
expedient nor proper to overlook "the 
wind of change". As was aptly observed 
by Mr. Justice Mc-Cardie in the case of 
Ronald True in Notable British Trials, 
Yol on Ronald True at p. 246 that "all 
law must progress or it must perish in 
the esteem of man", The Full Bench held 
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that the circumstances prevailing in West 
Bengal at the relevant time were such 
as to make it quite reasonable to give 
Section 18 (1) of the Act a retrospective 
operation, as otherwise a large number 
of tenants would have been thrown on 
the street, giving rise to grave discon- 
tent and a consequent disturbance of law 
and order. 


The real enquiry therefore in this 
case is as to the impact of the circum- 
stances prevailing at the time when the 
Amending Acts XXXIV of 1969 and XVIII 
of 1970 were passed, on this overriding 
test of reasonableness. The circumstances 


'are undoubtedly different, contributing to 


a different legal attitude. Numerous ap- 
peals from suits brought by transferee 
landlords, within three years of the date 
of transfer, were pending at the time, 
although much more than three years 
had elapsed in the meanwhile, and such 
landlords were deprived of their "accru- 
ed rights". This test of reasonableness, 
vis-a-vis the prevailing circumstances has 
been considered in a number of recent 
decisions. A reference may be made to 
the case of S. N. Ghosal v. Sm. Ena Dutt 
reported in 75 Cal WN 331 = (AIR 1971 
Cal 331) decided by Mr. Justice P. N. 
Mookerji and Mr. Justice A. K. Mukher- 
jee. The said case is against the  back- 
drop of Section 13 (3A) of the West Ben- 
gal Premises Tenancy Act of 1956, as 
amended by Act XXXIV of 1969, and it 
was held therein at p. 341 that “whether 
this retrospective operation makes the 
restriction. imposed by sub-section (3) (a), 
unreasonable so as to be violative of Arti- 
cle 19 of the Constitution. On this part 
of the case, we are inclined to return an 
affirmative answer." Their Lordships fur- 
ther proceeded to hold at p. 342 that 
"sub-section (3) (a) so far as it operates 
retrospectively under the terms of  Sec- 
tion 13, would be ultra vires and invalid 
and should be struck down to that ex- 
tent." Although the provisions are dif- 
ferent, the golden thread of the under- 
lying vrinciples is the same. 


The next case viz. A. C. Chatterjee v. 
P. K. Banerjee reported in (1972) 76 Cal 
WN 743 is a more direct one, being under 
the provisions of Section 17-E of the 
West Bengal Premises Tenancy Act XII 
of 1956. Mr. Justice S. P. Mitra (as his 
Lordship then was) and Mr. Justice A. K. 
Janah, held therein at pages 745 and 746 
that "we hold that there is no nexus be- 
tween the retrospectivity of Section 17-E 
of the West Bengal Premises Tenancy Act 
and the mischief sought to be remedied 
by that section and as such the applica- 
tion of the said section to decrees which 
have alreadv been passed cannot be said 
to be reasonable." Their Lordships  ulti- 
mately proceeded to hold that "Section 


1974 


17-E in so far as it operates  retrospec- 
tively is ultra vires and is invalid". There 
is a more recent decision on the point 
viz. the unreported decision in the case 
of Shri Subimal Kr. Bose v. Sm. Renu- 
bala Dutta in C. R. No. 1521/71 decided on 
29-3-1972 (Cal) by Mr. Justice S. P. Mitra 
(as his Lordship then was) and Mr. Jus- 
tice A. K. Janah. It was observed therein 
that "It does not appear to us that the 
reasons, which the Munsif has advanced, 
are correct. But we agree with his con- 
clusions. This Court by its judgment deli- 
vered on 20-1-71 in the case of 75 Cal WN 
331 = (AIR 1971 Cal 331) held that Sec- 
tion 13 (3A) is ultra vires Article 19 (1) 
.(f) of the Constitution so far as it ope- 
rates retrospectively, The same principle, 
it has been held in C. R. 1943 of 1971 
applies to Section 17-E as well On this 
ground the. defendants-petitioners' appli- 
cation under Section 17-E was not main- 
tainable", I respectfully agree with the 
principles laid down above and on an 
anxious consideration of the facts of the 
present case, I uliimately find that any 
retrospective operation given to the pro- 
visions of Section 17-E of the West Ben- 
gal Act XII of 1956, as amended by Act 
18 of 1970, offends the test of reasonable- 
ness and as such is violative of Article 19 
of the Constitution of India. Such a re- 
trospective operation is ultra vires and 
invalid. I accordingly hold that the appli- 
cation under Section 17-E of the West 
Bengal Premises Tenancy Act, filed by 
the  defendants-retitioners before the 
learned Munsif, Additional Court at Seal- 
dah is not maintainable and I uphold the 
ultimate order of dismissal passed by the 
Court below on 10-6-72. 


il. An ancillary svbmission was 
made by the learned Senior Government 
Pleader viz. that the aforesaid decisions 
of this High Court, have raised a cloud, 
rendering the relevant provisions of the 
West Bengal Premises Tenancy Act nuga- 
tory and frustrating thereby the intention 
of the legislature. He accordingly submit- 
ted that ex debito justitiae a reference 
may be made to the Division Bench, for 
referring the case, in turn, to a Fuller 
Bench for an ultimate decision on the 
point, which is of considerable import- 
ance, affecting the interests of the gene- 
ral public. It is true that the various am- 
endments of Section 17 of the West Ben- 
gal Premises Tenancy Act, „retrospective 
or prospective, have laid out “a mosaic of 
arguable points”, but the ultimate point 
at issue in this case, viz. whether a re- 
trospective effect, as sought to be given 
to the provisions of Section 17-E of the 
Act, is unreasonable and therefore viola- 
tive of Article 12 of the Constitution of 
India, has received an imprimatur of 
judicial decisions and is accordingly an- 
swered in the affirmative. The doctrine of 
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"stare decisis” lends assurance to such 
finding. 
12. The Rule is accordingly dis- 


charged. There shall be no order as to 
costs. Let the records go down as early 
as possible, 

Rule discharged. 


AIR 1974 CALCUTTA 29 (V 61 C 9) 
LAIK AND SEN GUPTA, JJ. 


Mahammad  Nazaharul Haque and 
another, Appellants v. B. Bagchi, I. P. J. 
P. and others, Respondents. 


A. F. O. O. Nos. 479 and 480 of 1961, 
D/- 29-11-1972. 

Index Note:— (A) Citizenship Act 
(1955), S. 9 — Acquisition of foreign citi- 
zenship — Evidence and proof — Deter- 
mining authority. (X-Ref:— Citizenship 
Rules (1956), Sch. 3, R. 3). 


Brief Note:— (A) Mere proof of ob- 
taining of a passport by a person from a 
foreign Government, is not sufficient for 
passing deportation order by the State 
Government without the necessary  en- 
quiry by the Central Government. The 
decision by the Government of India is a 
condition precedent in that behalf. The 
authority has also to determine as to 
whether the person has voluntarily ac- 
quired foreign citizenship. The enquiry 
would be quasi-judicial in nature and the 
citizen concerned must be given due 
notice of the nature of the action. If a 
plea is raised by the citizen that he had, 
not voluntarily obtained the foreign pass- 
port, the citizen should be afforded an op- 
portunity to prove that fact. Termination 
of Indian citizenship does not merely de- 
pend upon action of a foreign country in 
issuing the passport. Case law discussed. 

(Para 23) 

A court cannot decide whether an 
Indian citizen has acquired the citizenship 
of another country, but the only autho- 
rity to so decide is the Government of 
India acting as a quasi-judicial tribunal 
under the provisions of Section 9 (2) of 
the Citizenship Act, 1955. (Para 23) 


Index  Note:— (B) Constitution of 
India, Arts. 6, 7 and 9 — ‘Migration’ — 
Meaning of. 

Brief Note:— (B) The word ‘migra- 
tion' under Arts. 6 and 7 is capable of 
both narrower meaning as well as a wider 
meaning. The movement between the 
two countries must be voluntary and not 
be for a specific purpose for a short or 
limited period. Article 9 does not use the 
word ‘migration’? and deals only with 
voluntary acquisition of foreign citizen- 
ship before the Constitution came into 
force. (Para 23) 
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623, State of Uttar Pradesh v. 
Rahamatullah 

AIR 1969 SC 1171 = (1969) 3 SCR 
320, State of West Bengal v. J. K. 
More 

AIR 1969 SC 1234 = (1969) 3 SCR 
1006, State of Uttar Pradesh v. 
Shah Mohammad 

AIR 1967 SC 1143 = (1967) 2 SCR 
401, Sk. Moinuddin v. Govt, of 
India 

AIR 1966 SC 693 = (1966) 1 SCR 
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Raghavendra 

AIR 1966,SC 1614 = (1966) 3 SCR 
706, Kulathil Mammu v. State of 
Kerala y 
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AIR 1963 SC 1083 = (1963) 2 SCR 
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of India 

AIR 1962 SC 70 = (1962) 1 SCR 779, 
Akbar Khan Alan Khan v, Union 
of India 

AIR 1962 SC 1052 = (1962) Supp 3 


SCR 235, Izhar Ahmed Khan v. Bá 


Union of India 

AIR 1962 SC 1778 = 1962 Supp (3) 
SCR 288, Govt. of Andhra Pra- 
desh v, Syed Mohd. Khan 

AIR 1861 SC 58 = (1961) 1 SCR 576, 
Smt. Shanno Devi v. Mangal Sain 

AIR 1961 SC 573 e (1961) 3 SCC 
328, Oriental Metal Pressing 
Works v. B. K. Thakoor 

AIR 1961 SC 1467 = (1962) 1 SCR 
737, State of Andhra Pradesh v. 
Abdul Kadar : 

AIR 1959 Andh Pra 241 (1959) 1 
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AIR 1855 SC 36 1958 SCR 697, 
Central Bank of India v. Ham 


= 


Narain 22 
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Arun Kumar Datta, in F. M. A. 479 
of 1961; Aradhone Ganguly and Rathin- 
dra Kumar De, in both Appeals, for Ap- 
pellants; 8, K. Roy Choudhary, in F. M, A. 
No, 480 of 1961; Gouri Sankar Kshatri,.in 
F. M. A, No, 479 of 1961, for Respondents. 


LAIK, J.:— It is a long-winded liti- 
gation. These two appeals are directed 
against a consolidated judgment and order 
passed by a learned Judge of this Court, 
on two civil revision eases, moved by one 
Mahammad  Nazaharul Haque (Appeal 
No, 479/61) and the other by his wife 
Surrayya Begum (Appeal No. 480/61), 
which arose on two separate applications. 
moved under the provisions of Article 226 
of the Constitution of India and heard 
together, These two appeals also have 
been heard one after the other, The facts 
and questions of law in both the appeals 
are almost similar. No separate argument 
was advanced in Appeal No, 480/61, ex- 
cepting adopting the arguments made bv 
the learned Advocate in Appeal No, 479/ 
61, The State of West Bengal was re- 
presented by Mr, S, EK. Roy Choudhury. 
learned Advocate. The two other respon- 
dents Nos, J] and 2 viz, D, C, Special 
Branch, and the Civil Authority under 
the Foreigners’ Order, being the same 
person, excepting the Union of India, ap- 
peared before us. The main argument 
on behalf of the respondents was advanc- 
ed by Mr, 8. K. Roy Choudhury, learned 
Advoeate appearing on behalf of the said 
three respondents, which was adopted by 
Mr. Kshetri, learned Advocate appearing 
in Appeal No. 480/61, 

F. M. A. 479/61: 


2. It is the appellant’s zase that 
all his ancestors were Indian nationals 
who used to reside and carry on business 
in Caleutta. They owned several immov- 
able properties in the city, Appellant’s 
father was born in Caleutta, He was an 
Indian national and was employed in the 
Postal Department for about 20 years 
until he died in the year 1926 in Caleutta. 
The appellant’s uncle was also a citizen 
of India (Caleutta) and carried on busi- 
ness and owned immovable properties, 
The maternal grandfather of the appel- 
lant was also a citizen of India (Calcutta) 
and was the owner of a decorating busi- 
ness from 1924. The said business is still 
being earried on. The father of the ap- 
pellant married the appellants. mother 
who was also an Indian national by birth 


a 
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in the year 1922 and-both lived perma- 
nently in Calcutta. 

3. The appellant further - stated 
that he was born in Calcutta in the year 
1925 and received his education in this 
city all along, During 1937-40 he studied 
at La  Martineiré School and during 
1944-48 in St. Joseph's College, Calcutta. 
In 1949 he married Suryya Begum who 
is the appellant in the other appeal 
(F. M. A. 480/61) who was also an Indian 
national by birth.. 

4. His further ease is that some 
of his relations wanted to open a branch 
of the decorating business at Dacca and 
went there in January 1952 and there- 
after he took hís wife, namely, the other 
appellant, many times there. No pass- 
port was then necessary for travel to 
Dacca and back. After the introduction 
of the passport system in October 1952 
by the Governments of India and Pakis- 
tan, the appellant obtained a passport 
from the Government of Pakistan in or 
about October 1952 for himself and for 
his wife. In 1954 a separate passport 
was issued to his wife by the Govern- 
ment of Pakistan on her application in 
that behalf. On September 7, 1954. a 
son was born to the appellant at Cal- 
cutta. 

5. It was also the case of the ap- 
pellant that on July 19, 1955, he sur- 
rendered his passport issued by the Gov- 
ernment of Pakistan to the Deputy High 
Commissioner for Pakistan at Calcutta. 
Before the Said surrender the appellant 
mađe a declaration before a Magistrate 
at Alipore that the appellant had no in- 
tention to take up any other nationality, 
that he wanted to live in India perma- 
nently as a citizen of India, as he was 
before. A similar declaration was made 
by the appellant’s wife. namely. the 
other appellant who also surrendered her 
passport in the same way. 


6. Between November 1952 and 
June 1955 the avpellant stated that he 
came eight or ten times from Dacca to 
Caleutta and stayed here for a total 
period of sixteen to eighteen months dur- 
ing such visits. The appellant further 
stated that in August 1955 he entered 
into an agreement to nurchase an im- 
movable property in Ca'cutta and took 
out an insurance policy on his lífe which 
is payable in Calcutta on July 19, 1966. 


1. It was also pleaded by both the 
appellants that both of them have been 
staying uninterruptedly in Calcutta from 
June 1955. They applied to the Govern- 
ment of West Bengal for passports which 
were issued to them by the State Gov- 
ernment on August 5, 1955. The period 
for the passport was for one year. The 
appellant applied for renewal of the pass- 
port after its expiry. 
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8. Instead of renewal, on July 2, 
1957 the respondent No. 1 being the De- 
puty Commissioner of Police, Special 
Branch and Civil Authority for the town 
of Calcutta and Suburbs, under Foreig- 
ners’ Order, 1948 (Respondent No. 2) 
served notices on the respective appel- 
lants asking the appellanis to leave India 
within thirty days from the date of the 
service of the said notice, failing which, 
they would be rendered themselves 
including prosecution 
under the provisions of the Foreigners’ 
Act, 1946 and. Foreigners’ Order, 1948. 
The said document is Annexure to the 
application at page 17 of the paper-book. 
On July 25, 1957, requests were made to 
the respondent No. 1 by the respective 
appellant to withdraw the said notices 
dated July 2. It was principally stated 
in the said reply that both the appellants 
were at all material times and stil are 
citizens of India. They had gone to 
Daeca temporarily for the purpose of 
their business and had come back to 
India after finishing the same. "They 
never intended to live nor had they 
migrated to Pakistan. They never in- 
tended nor had they acquired the citizen- 
ship of Pakistan or of any other country. 
Personal interviews with the respondent 
os 1 followed, but no relief was obtain- 
ed. 


9. The contention of the  appel- 
lants in the Rule before the trial Court 
and in the appeal before us was that the 
respondent No. 1 by issuing the said 
order had acted in breach of the provi- 
sions of law and in any event in excess 
of the same. The respondents acted 
without jurisdiction by serving the said 
notices under the Foreigners’ Act, 1946 
and Foreigners’ Order, 1948 and/or by re- 
fusing wrongly to reconsider or with- 
draw the said orders. Hence, the two ap- 
plications were filed for appropriate 
Writs or Orders under the provisions of 
Article 226 of the Constitution. 


10. Affidavits have been filed ’ by 
respondent No. 1 on behalf of himself 
and the respondent No. 2, namely, the 
Said Civil Authority. Affidavits were also 
filed by the Union of India, namely, the 
respondent No. 3 as well as on behalf of 
the State of West Bengal being  respon- 
dent No. 4. The defence in all the affi- 
davits were substantially the same. It 
is stated that the appellants were not 
citizens of India. They laid stress on the 
fact that the appellants obtained Pakis- 
tani passports on declarations that they 
were Pakistani citizens. Consequently, - 
the case of the respondents in the Rule 
as well as in the appeals in this Court 
was that the appellants voluntarily  ac- 
quired Pakistani citizenship and as such 
ceased to be Indian nationals. In the 
result it is submitted that the appellants 
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were foreigners 
aforesaid orders were rightly passed by 
the respondent No. 1 and the representa- 
tion of the appellants could not be acced- 
ed to. f 

11. It might be stated that in the 
affidavit used by Mr. Some, Deputy 
Secretary (Home), Passport Department, 
State of West Bengal, certain detailed 
facts have been given. It was stated 
that the appellants did not apply for 
citizenship of India, they did not take re- 
course to the provisions of the Citizen- 
ship Act, 1955 which had already come 
into force. It was further stated that the 
appellants were found to be staying in 
India without any proper or valid docu- 
ment of the Government of West Bengal 
and it was decided that the respondent 
No. 1 should be requested to issue an 
order which is being challenged in the 
instant application and in the appeal.: On 
the point of law it was stated that the 
Court has got no jurisdiction to deter- 
mine the question as to whether the ap- 
pellants had or had not voluntarily ac- 
quired the citizenship of Pakistan.  Affi- 
davits-in-reply have also been used on 
behalf of the appellants before the 
Jearned trial Judge. 

12. Elaborate arguments were ad- 
vanced before the trial Judge on several 
provisions of the Citizenship Act, 1955 
and the Rules framed thereunder as well 
as on the Foreigners’ Act, 1946 and the 
Rules framed thereunder in 1948 as also 
upon the provisions of Articles 5 to 11 of 
the Constitution. It was also urged that 
the respondent No. 1 was incompetent to 
issue the order under the provisions of 
Article 258 (1) of the Constitution. 


13. Two questions fell to be con- 
sidered before the learned Judge. First, 
wheiher the appellants were citizens of 
India under the relevant provisions of 
the law. Second, whether they are 
foreigners within the meaning of the 
Foreigners’ Act and the Rules and Orders 
made thereunder. The question of mig- 
ration incidentally came up for discus- 
sion before the trial Court. 


14, The learned Judge inter alia 
found in his judgment as follows :— . 

(a) "If the petitioner had not applied 
for or obtained a Pakistan passport, 
there would have been no difficulty in his 
way." (Page 58 of the Paper-Book). 

(b) "By merely  surrendering the 
passport and affirming an affidavit before 
a Magistrate in Calcutta the petitioner 
did not regain his Indian citizenship." 
(Page 58 of the Paper-Book, bottom). 


15. After discussing Articles 5 to 
11 of the Constitution, the learned Judge 
referred to an English case viz., 
Derby Union v. Metropolitan Life In- 
surance Co. 1897 AC 647 and to three 


and- accordingly, 


West: 
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the Indian decisions, namely, the case of 
Nasir Ahmed v. The Commr. of Delhi, 


AIR 1959 Punj 261, the case of Abdul 
Kader v. State of Andhra Pradesh, AIR 
1959 Andh Pra 241 and the case of Moba- 
rak Ali v. State of Bombay, AIR 1957 
SC 857 = (1958 SCR 328). The learned 
Judge followed the principles laid down 
at p. 242 by the Andhra Pradesh High 
Court and observed at p. 64 of the paper- 
book “With respect, I accept the propo- 
sition so laid down”. His Lordship dis- 
tinguished the principles laid down in 
the aforesaid Supreme Court decision. 
Relying on a decision in the case of Noor 
Mahommad v. State of Madh. Bha., AIR 
1956 Madh Bha 211, his Lordship ac- 
cepted the principle that the Pakistani 
passport must be regarded as prima facie 
evidence of petitioners’ Pakistan nationa- 
lity and of their intention of having been 
in Pakistan as their abode and residence. 
After discussing two other decisions in 
the case of D. A. Ariff v. The Deputy 
Commr. of Police, Special Branch, 62 
Cal WN 729 and the Supreme Court case 
of the State of Bihar v. Kumar Amar 
Singh, AIR 1955 SC 282, his Lordship 
came to the conclusion : that from the 
point of view of the Constitution, the 
petitioners cannot claim the benefit of 
citizenship of India. 


16. After having so held, the 
learned Judge went into the question as 
to whether the appellants were amen- 
able to the jurisdiction under the Foreig- 
ners’ Act, 1946. The provisions of the 
said Act, the Foreigners’ Order, 1948 and 
the Foreigners’ Exemption Order, 1957 
were discussed and ultimately it was 
held that if the appellants were not the 
citizens of India, they are foreigners and 
amenable to the jurisdiction of the 
Foreigners’ Act or the Order, unless the 
exemption under the said Exemption Act 
as well as under the provisions of the 
said Order could be claimed by the ap- 
pellants. 


17. The question of delegation 
made by the State of West Bengal to the 
respondent No. 1 was also held in fav- 
our of the respondents. 


18. One of the main arguments of 
the appellants before the trial Judge was 
that, only the Central Government can 
decide whether -a person is or is not a 
citizen of India. It was, however, re- 
jected by the trial Judge after a long 


discussion. He concluded his finding by 
saying : 

"In my opinion, the facts and cir- 
cumstances which have come to light 


show that the petitioner has migrated to 
Pakistan after March 1, 1947 within the 
meaning of Article 7 of the Constitution, 
as such he cannot be deemed to be a citi- 
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zen of India, no matter he has acquired 
fhe citizenship of Pakistan or not." 
(Page 75 of the Paper-Book). 

19. There is a discussion in the 
judgment on the points which have been 
raised before him on Articles 258 (1), 166 
(1) and 166 (3) of the Constitution which 
points have not been canvassed before 
us. This is in short a summary of the 
case and of the judgment and its reason- 
ings eovering forty closely typed pages. 


20. In the appeals before us Mr. 
Arun Kumar Dutt (Jr.) casting a back- 
ward look challenged the judgment as 
erroneous and the questions were strong- 
lw contested. Several judgments passed 
by the Supreme Court, some of which 
have not been and some others which 
could not be noticed at the date of deli- 
very of the judgment appealed against, 

. namely, November 20, 1959, were placed. 
The judgment appealed against was sub- 
jected to a mine of criticism. Mr. Dutt 
pointed out that the principles laid down 
by the Jearned Judzes of the Andhra Pra- 
desh High Court which have been so 
strongly and mainly relied on by the 
learned trial Judge and reported in AIR 
1959 AP 241 (ibid) have been overruled 
by the Supreme Court in the very same 
case in the appeal reported in AIR 1961 
SC 1467 = (1962) 1 SCR 737, (State of 
Andh. Pra. v. Abdul Kader) Mr. Dutt 
further submitted that the  reasonings 
given by the learned trialJudge are most- 
ly inappropriate and counter-productive. 
It defeats understanding. The law, ac- 
cording to him, is now well settled by 
the Supreme Court in the following de- 
cisions, namely, Akbar Khan Alan Khan 
v. Union of India, AIR 1962 SC 70 — 
(1962) 1 SCR 779; Izhar Ahmed Khan v. 
Union of India, AIR 1962 SC 1052 = 
1962 Supp 3 SCR 235; Govt. of Andh. 
Pra. v. Syed Mohd. Khan, AIR 1962 
SC 1778 = 1962 Supp (3) SCR 288; State 
of Madh. Pra. v. Peer Mohd., AIR 1963 
SC 645 = 1963 Supp (1) SCR 429; Abdul 
Sattar v. State of Gujarat, AIR 1965 SC 
810 = (1965 (1) Cri LJ 759 and Md. Ayub 
Khan v. Commr. of Police, Madras, AIR 
1965 SC 1623 = (1965) 2 SOR 884. A salvo 
of criticism was accordingly thrown on 
the judgment of the trial Court. He 
maintains his characteristic vehemence. 


21. Mr. Roy Choudhury, learned 
Advocate, though ran into difficulties, in 
reply, cited four cther decisions of the 
Supreme Court, namely, the cases of 
Kulathil Mammu v. The State of Kerala, 
AIR 1966 SC 1614 = (1966) 3 SCR 706; 
State of Uttar Pra. v. Shah Mohammad, 
AIR 1969 SC 1234 = 1969 (3) SCR 1006; 
State of Uttar Pra. v. Rahamatullah, AIR 
1971 SC 1382 and lastly, the case of the 
State of Assam v. Jilkadar Ali, (1972) 2 
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SCC 320 = (AIR 1972 SC 2166) the judg- 
ment being delivered on the 18th of July, 
1972. Mr. Roy Choudhury intends to 
draw a distinction, but it is so fine that 
for the moment it escapes me. He at last 
was forced by consistency to look at this 
old gnawing problem. 


22. We are not unmindful that 
the said English decision in 1897 AC 647 
(ibid) has been taken note of by the 
Supreme Court in the case of Oriental 
Metal Pressing Works v. B. K. Thakoor, 
reported in (1961) 3 SCR 329 (330) = 
(AIR 1961 SC 573) and in the case of 
Hindusthan Ideal Insurance Co. v. Life 
Insurance Corpn. of India reported in 
(1963) 2 SCR 56 (57) — (AIR 1963 SC 1083). 
We are also conscious that the said 
Supreme Court decision in AIR 1957 SC 
857, has been noticed in the case of State 
of West Bengal v. J. K. More, reported 
in (1969) 3 SCR 320 (336) — (AIR 1969 SC 
1171). It has also been pointed out to us 
that Izhar Ahmed's case, AIR 1962 SC 
1052 — (1962) Supp 3 SCR 235 (supra) 
has also been considered by the Supreme 
Court in the case of Municipal Board, 
Hapur v. Raghavendra, (1966) 1 SCR 950 
= (AIR 1966 SC 693). We are reminded 
that Md. Ayub Khan's case, AIR 1965 
SC 1623 = (1965) 2 SCR 884 (supra) has 
been distinguished by the Supreme 
Court in the case of Sk. Moinuddin v. 
Govt. of India, reported in (1967) 2 SCR 
401 (403) = (AIR 1967 SC 1143). We have 
specially noticed that in Kulathil Ma- 
mmu’s case, AIR 1966 SC 1614 = (1966) 
3 SCR 706 (supra), the majority judg- 
ment after considering inter alia another 
Supreme Court decision in the case of 
Central Bank of India v. Ram Narain re- 
ported in 1955 SCR 697 = (AIR 1955 SC 
36) held that the narrower meaning given 
in the Supreme Court case of Sm. Shanno 
Debi, AIR 1961 SC-58 (supra) to the 
word 'migrated' as used in Article 6 of 
the Constitution was not correct and that 
the said expression in Articles 6 and 7 of 
the Constitution has got a wider mean- 
ing. 

23. At any rate, for the purpose 
of these types of cases as in its instant 
appeals, the following propositions, for 
which there is ample authority might 
be laid down: 

(i) The passport obtained by a per- 
son from Pakistan would no doubt be 
evidence that he was a Pakistani national, 
but that evidence would be subject to 


the provisions of Section 9 (2) of the 
Citizenship Act. 
(ii) A Court cannot decide whether 


an Indian citizen has acquired the citizen- 
ship of another country, but the only au- 
thority to so decide is the Government 
of India acting as a quasi-judicial tri- 
bunal under the provisions of Section 9 
(2) of the Citizenship Act, 1955. 
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Gii) Section 9 (2) of the Citizenship 
Act and Rule 3 of the Citizenship Rules 
Bre intra vires the Constitution and valid 
aw. 


(iv) The proposition that as soon as 
it is alleged that a passport has been ob- 
tained by a person from a foreign Gov- 
ernment, the State Government can im- 
mediately proceed to deport him with- 
out the. necessary enquiry by the Central 
Government, is not correct. It is only 
after the Central Government has decid- 
ed the point after enquiry that the State 
Government can deal with the person 
treating him to be a foreigner. In deal- 
ing with the said question the Central 
Government would undoubtedly be en- 
titled to give effect to Rule 3 in Sche- 
dule 3 of the Citizenship Rules and would 
be entitled to deal with the matter in 
accordance with the other relevant rules 
framed under the Act, but the question 
must be first considered by the Central 
Government. In other words, the deci- 
sion by the Government of India is a 
condition precedent in that behalf. 


(v) The provision for prescribing 
rules of evidence, having regard to which 
the question of acquisition of citizenship 
of another country has to be determined, 
clearly indicates that the order is not to 
be made on the mere satisfaction of the 
authority, without  enquiring that 
citizen concerned has obtained a passport 
of another country. The authority has 
also to determine as to whether the per- 
son has voluntarily acquired foreign 
citizenship. 

(vi) The enquiry would be quasi- 
judicial in nature and the citizen con- 
cerned must be given due notice of the 
nature of the action. Reasonable op- 
portunity must be afforded to the citizen 
to convince the authority that what is 
alleged against him is true. If a plea is 
raised by the citizen that he had not 
voluntarily obtained the foreign pass- 
port, the citizen should be afforded an 
opportunity to prove the said fact. Ter- 
mination of Indian citizenship does not 
merely depend upon action of a foreign 
country in issuing the passport. 


(vii) Cases of voluntary acquisition 
of foreign citizenship after the commence- 
ment of the Constitution have also to be 
dealt with by the Government of India 
under the Citizenship Act. The decision 
in Abdul Sattar v. State of Gujarat, AIR 
1965 SC 819 (ibid) is corrected by the 
Supreme Court in its later decision in 
Kulathil’s case in AIR 1966 SC 1614 
(ibid). 

(viii) The word ‘migration’ under 
Articles 6 and 7 of the Constitution is 
capable of both narrower meaning as 
well as a wider meaning. The movement 
between the two countries must be volun- 
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tary and not be for a specific purpose for 
a short or limited period. Article 9 does 
not -use the word ‘migration’ and deals 
only with voluntary acquisition of foreign 
citizenship before the Constitution .came 
into force. 


(ix) The decision in the case of (1972) 
2 SCC 320 = (AIR 1972 SC 2166) would 
be of no help in these types of cases. 


24. The learned trial Judge has 
dismissed the applications on the findings 
and principles of law laid down as noted 
earlier in the judgment. 


25. I pause here for a moment to 
remind myself that the singular  conse- 
quence is that the assumptions of the 
trial Court would be contrary to the 
principles, which I take it to be firmly 
established. Ordinarily, the law takes 
it as such. Older materials have, in my 
judgment, no application either in strict- 
ness or by analogy. The industry of the 
learned Advocates on both sides enables 
them to put before us references to the 
relevant law and out of respect.to that 
jndustry I should conclude this judgment 
by expressing thanks in favour of both 
of them as the principles were scrupu- 
lously weighed in their scholarly  bal- 
ances. We do not deny all the arguments 
addressed to us on various points, but the 
decision of these appeals did not occupy 
us for long in view of the above proposi- 
tions of law. We do not think that it is 
necessary to relate in details all the cases 
noted above, though we have considered 
the important matters raised prominent- 
ly in the judgment appealed against and 
in the cases cited before us. We have 
got no hesitation to say that the judgment . 
of our learned brother is erroneous aud 
the same cannot be sustained and is to 
be set aside. 


26. For the aforesaid reasons ap- 
propriate writs should be issued restrain- 
ing the respondents from giving effect to 
the impugned order until the question 
about the appellants’ status in both the 
appeals is determined by the Central 
Government. It is needless to add that 
it would be open to the Central Govern- 
ment to take any action under any law 
which might be applicable to the appel- 
lants in the facts of the instant cases, 


21. Both the appeals are, there- 
fore, allowed. In the special facts and 
circumstances of these cases each party 
will bear its, his or their own costs 
throughout. 


SEN GUPTA, J.:— I agree. 
Appeals allowed. 
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Prabhu Dayal Marwari, Defendant- 
Appellant v. Tinkari Bala Dassi and an- 
other, Plaintiffs-Respondents. 
A. F. A. D. Nos. 1034 and 1035 of 
1966 with Civil Rules Nos. 118 and 119 (s) 
of 1971, D/- 28-7-1972. 
Index Note:— (A) T. P. Act, S. lil 
(d) — Determination of lease on merger 
of interests — Intention is the essential 
element for obtaining the result of mer- 
ger. 
Brief Note:— (A) Where under a 
deed of sale the landlord sold the suit 
property to the tenant and on the same 
date the tenant executed an agreement 
for reconveyance and it is clear from the 
transaction as evinced by sale-deed that 
there was clear intention of the parties 
to keep in existence the separate identity 
of the tenants interest and what was 
stipulated in agreement for reconveyance 
was the reconveyance of landlord’s inte- 
rest only which was sold under the deed 
of sale, then in law there is no merger. 
The landlord’s interest only would be 
reconveyed and the tenant’s interest 
would remain in the hands of the tenant. 
AIR 1943 Cal 692, Rel. on. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1964 All 542 = 1964 All LJ 13, 
Reoti Saran v. Hargu Lal 

AIR 1951 SC 186 = 1951 SCR 292, 
Badri Narain Jha v. Rameshwar 
Dayal Singh 10 


AIR 1943 Cal 692 = 43 Cal WN 
1126, Suraj Chandra Mondal v. 
Beharilal Mondal 12 


S. C. Dasgupta and Sankar Mukher- 
jee, for Appellant; Dhruba Kumar Mu- 
kerjee and Bidyut Kiran Mukherjee, for 
Respondents. 


JUDGMENT :— There are two ap- 
peals. These two appeals arise out of 
two suits between the same parties In 
one, which was Title Suit No. 55 of 1962, 
the predecessor of the present respon- 
dents was the plaintiff and the present 
appellant was the defendant. In the 
other suit, which was Title Suit No. 86 of 
1963, the present appellant was the plain- 
tiff and the predecessor of the present 
respondents was the defendant. Both 
the suits were over the dispute between 
the parties regarding a property which 
was the common disputed property in 
both the suits. 'The background of that 
dispute was the undisputed fact that Gour 
Chandra Das, who was the predecessor 
of the present respondents was the 
owner of the suit land and he in- 
ducted the present appellant Prabhu 
Dayal Marwari into possession of the suit 
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land as a tenant by a contract of tenancy 
which has been brought in the evidence 
in the case as Exhibit F. In it there was 
a stipulation that the tenant will pay a 
monthly rent at first fixed at Rs. 9-8 annas 
per month and a hut will be constructed 
costs of which construction will be ini- 
tially borne by the said tenant Prabhu 
Dayai Marwari, but the amount of the 
expenses of the construction will be ad- 
justed with the rents payable by him and 
so long as the expenses of that construc- 
tion are not wiped off the landlord would 
not get any cash rent but will be entitl- 
ed to payment of rent. only after the 
amount of the expenses for the construc- 
tion which was described in that docu- 
ment as loan (=t ) was repaid to the 
tenant. There was also a stipulation 
therein for increasing the monthly rent 
payable in certain circumstances. That 
document was executed by the said Gour 
Chandra Das on llth Jaistha, 1348 B. S. 
It is also the common case of both the 
parties that during the time after that 
contract of tenancy and before the suit 
there had been an increase of rent to a 
rate of Rs. 16/- per month. According 
to the defendant that incfease was be- 
cause of the increase in the area of the 
land which was mentioned in that docu- 
ment Exhibit F to be an area measuring 
22 cubits X 17 cubits to an area of 30 
cubits X 19 cubits. The additional area, 
according to the defendant tenant, be 
added for enabling him to construct a 
proper structure to serve the purpose for 
which the tenancy was created. Accord- 
ing to the landlord, he, however, did not 
admit that the additional area of land 
was included in the tenancy at all and 
according to him the increase in the rent 
was for other reasons and not for the 
reason of addition to the land in the area 
of the tenancy. However that may be, 
while the tenant was remaining in the 
occupation as such of the suit property 
there were monetary transactions be- 
tween the landlord and the tenant which 
were said to be transactions of loan ad- 
vanced by the tenant to the landlord. 
Thereafter, by a registered Kobala dated 
28th Sraban, 1355 B.S. (13th August, 
1958) the landlord: sold the suit property 
to the tenant. This sale deed is Exhibit D 
in the case. On the same date the tenant 
executed an agreement by which he con- 
tracted to convey the property to the 
landlord if the latter repays the entire 
sum of Rs. 4,000/- which was the consi- 
deration money mentioned in the sale 
deed Exhibit D before the expiry of the 
month of Sraban, 1369 B.S. This agree- 
ment for re-conveyance is Exhibit 3 in 
the case. 


2. Title Suit No. 55 of 1962 was 
instituted by plaintiff Gour Chandra Das 
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for a decree for specific performance of 
the contract for re-conveyance of the suit 
. property evidenced by Exhibit 3 on the 
averment that he had repeatedly request- 
ed the tenant to execute a deed of re- 
conveyance by accepting the money that 
was offered, but the latter on various 
grounds and pretexts delayed the matter 
and ultimately gave out that unless the 
landlord would execute a deed of perma- 
nent lease in respect of the suit property 
in favour of the tenant he would not re- 
convey the, property. In that suit a de- 
cree for specifie performance of the con- 
tract for re-conveyance of the property 
was prayed for and also there was a pra- 
yer for Khas possession thereof and for 
recovery of a sum of Rs. 90/- as expenses 
incurred by the plaintiff for purchasing 
the stamp paper for the deed of re-con- 
veyance and also for mesne profits. 


~ Be The other suit, Title Suit No. 
86 of 1963 was instituted by Prabhu 
Dayal Marwari for a decree for specific 
performance of the contract of an alleg- 
ed permanent lease relating to the suit 
property and in the alternative for decla- 
ration that he had acquired non-eject- 
able non-agricultural tenancy right in 
respect of the suit land and also for a 
declaration that the landlord was not en- 
titled to the reliefs prayed for in Title 
Suit No. 55 of 1962. There was also a 
prayer for permanent injunction restrain- 
ing the landlord from proceeding with 
his suit. 


4. In the trial Court the two suits 
were heard analogously. The decision in 
the trial Court was that the Title Suit 
No. 55 of 1962 was decreed in part on 
contest with proportionate costs to the 
plaintiff granting the plaintiff in that suit 
a decree for specific performance of con- 
tract for re-conveyance of the suit pro- 
perty. It was also decreed that the plain- 
tiff shall get mesne profits from the date 
of the suit till the recovery of possession. 
It was also found by the learned Sub- 
ordinate Judge in his judgment that the 
plaintiff is also entitled to get Khas pos- 
session on the basis of the deed of re- 
conveyance to be executed by the defen- 
dant. Title Suit No. 86 of 1963 that was 
instituted by the tenant Prabhu Dayal 
Marwari was dismissed on contest. Both 
the parties were directed to bear their 
respective costs in that suit. 


5. Against the above decisions the 
tenant Prabhu Dayal Marwari preferred 
two appeals in respect of the decisions of 
the two suits. Title Appeal No. 198 of 
1964 was against the decree passed in 
Tithe Suit No. 86 of 1963 and Title Appeal 
No. 199 of 1964 was against the decree of 
dismissal of the Title Suit No. 55 of 1962. 
These two appeals were also heard ana- 
logously and had been disposed of by tbe 
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learned Additional District Judge, Hoogh- 
ly by one judgment by which both the 
appeals were dismissed on contest with 
costs and the decrees of the trial Court 
in both the suits were affirmed. Against 
that decision of the appellate Court two 
second appeals have been preferred in 
this Court being Second Appeals Nos. 1034 
and 1035 of 1966 arising out of Title Ap- 
peals Nos. 199 and 198 of 1964. 


6. Mr. S. C. Dasgupta appearing 
on behalf of appellant in both the ap- 
peals has raised mainly three questions, 


'first of which is that the two courts be- 


low have committed an error of law by 
assuming that by the sale of the property 
effected by the sale deed Ext. D there 
was a merger of the whole of the land-, 
lord's interest with the whole of the ten- 
ant’s interest and the agreement for re- 
conveyance Ext. 3 was in respect of the 
entire interest in the suit property both 
of the landlord and of the tenant as a 
consequence of such assumed merger. 


T: From that stems out another 
contention of Mr. Dasgupta, learned Ad- 
vocate for the appellant. He urges it also 
as a point of law that the decree for Khas 
possession and for mesne profits till the 
recovery of possession passed in favour 
of the landlord has been erroneous. The 
second contention of Mr. Dasgupta is that 
the courts below have committed error of 
law by holding that the nature of the 
tenancy which Mr. Dasgupta’s client held 
under the respondents was not that of a 
non-agricultural tenancy, implying there- 
by that the tenancy was of a nature that 
would be governed by the West Bengal 
Premises Tenancy Act. The third import- 
ant contention of Mr. Dasgupta for the 
appellant is that the courts below have 
committed an error of law by passing a 
decree for Khas possession of the suit 
property without adverting to the con- 
troversies in the pleadings and evidence 
and deciding the dispute as regards the 
area of the land comprised in the ten- 
ancy. The fourth and the last important 
eontention of Mr. Dasgupta for the ap- 
pellant is that there has been an error of 
law committed by the two courts below 
by refusing to accept the tenant's conten- 
tion that there was an agreement by the 
landlord to grant a permanent lease in 
favour of the tenant on 26th July, 1962. 
By raising these contentions Mr. Das- 
gupta submitted that the decree passed 
in Title Suit No. 86 of 1962 which was 
affirmed by the first appellate Court's de- 
cree in Title Appeal No. 198 of 1964 
should be modified by setting aside the 
decree for Khas possession and mesne 
profits passed against the tenant even if 
the decree for specific performance of 
the agreement for re-conveyance may be 
affirmed, but at the same time Mr. Das- 


1974 


gupta contends that the dismissal of the 
suit instituted by his client, that is, Title 
Suit No. 86 of 1963 should be set aside 
and a decree for specific performance of 
the alleged contract of a permanent lease 
should be passed against the landlord in 
respect of the suit property comprising in 
the tenancy an area of 30 cubitsX19 cu- 
bits with structures thereon at a monthly 
rent of Rs. 16/- per month. 


8. On behalf of the respondents 
in both the appeals Mr. Dhruba Kumar 
Mukherjee, learned Advocate has con- 
tested Mr. Dasgupta's contention by urg- 
ing that on the facts proved and found it, 
should be held that there was in law a 
merger of the landlord’s interest with the 
tenant’s interest and what was stipulated 
to be re-conveyed by the document Ext. 
3 was the entire property including the 
interest of both the landlord and tenant. 
That being so, according to Mr. Mukher- 
jee the learned courts below were right 
in passing the decree for specific per- 
formance of that contract Ext. 3 and also 
in passing the decree for Khas possession 
and mesne profits till the, recovery of 
possession. But, Mr. Mukherjee, in his 
accustomed fairness did concede that 
there has been an omission by the courts 
below to decide on the question of the 
area of tenancy which omission, however, 
„according to Mr. Mukherjee was of no 
consequence because of what he contend- 
ed to be the merger having  obliterated 
the tenancy. Mr. Mukherjee, however, 
reasonably foresaw that if his contention 
in support of the theory of merger would 
not succeed, then the true area of the 
land of the tenancy need have to be de- 
cided and also the decree for Khas pos- 
session and mesne profits will have to 
be revised. On the question of the speci- 
fie performance of a contract for a per- 
manent lease that has been the basis of 
the tenant’s suit being Title Suit No. 86 
of 1963 Mr. Mukherjee urged that the 
concurrent findings on issues of fact 
arrived at by the two courts below hav- 
ing been against the tenant by disbelief 
of his story in support of that agreement 
for permanent lease the Second Appeal 
No. 1035 of 1966 is concluded by findings 
of fact which cannot be re-opened in this 
Court. 


9. For deciding the points thus 
raised by the learned Advocates for both 
the sides most important questions are 
(1) did the transactions of sale evinced 
by Ext. D and the agreement for re-con- 
veyance evinced by Ext. 3 were such as 
resulted as a legal consequence in the 
merger of the tenant's interest with that 
of the landlord and consequently the 
agreement for re-convevance Ext. 3 was 
in spite of that nature of interest of the 
landlord and the tenant was merged to- 
gether, (2) what was the nature of the 
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tenancy which was created by the stipu- 
lation in Ext. F, was it a non-agricultural 
tenancy or was it a tenancy to which the 
West Bengal Premises Tenancy Act, 1956 
Should apply; incidentally what was the 
area of the land comprising the tenancy 
and (3) whether ihe tenant has succeed- 
ed in establishing as a fact the agreement 
for a permanent lease as pleaded by him 
in Title Suit No. 86 of 1963 and whether 
on that question the Second Appeal No, 
1035 of 1966 is concluded by concurrent 
findings of fact arrived at in the courts 
below. When these questions were decid- 
ed one way or the other, the other ancil- 
lary questions which were argued on both 
sides before me with commendable tho- 
roughness and grit are resolved by the 
result of the decisions on the main points 
abovenoted. I will therefore take up 
those three questions in seriatim. 


10. It appears from the judgments 
of the two courts below that both the 
courís were agreed that the transaction 
evinced by the deed of sale Ext, D was 
inextricably connected with the transac- 
tion evinced by the agreement for re« 
conveyance Ext. 3, so much so that the 
two together should be viewed as one 
and the same transaction. This is un~ 
doubtedly a finding on an issue of fact 
on which both the courts are agreed. On 
hearing the learned Advocates on both 
the sides I also agree with that view and 
hold that the two documents were part 
and parcel of the same transaction. That 
being so, although the language in the 
sale deed Ext. D is bearing the character 
of absolute transfer of the entire interesf 
of the landlord in the land and the 
structures including the possession of the 
property, that must have to be taken in 
conjunction with the language that has 
been employed in the other document 
Ext. 3 which is the agreement for re-con- 
veyance executed on the same date by 
the same parties. The language in that 
document Ext. 3 is clearly the language 
of a stipulation by which the agreement 
was to re-convey what was being sold by 
Ext. D. There is no doubt at all that the 
property sold by Ext. D was only the 
landlord's interest and therefore tha 
agreement for re-conveyance Ext. 3 was 
not only intending to be an agreement for 
re-conveyance of that interest of the 
landlord, but also that intention is clearly, 
expressed by the Bengali words used in 
that document Ext. 3 which reads 


f away dora aaa tea fear”? 


Looked that way which is the only 
reasonable and legal was to understand 
the intention of the parties to the transac- 
tion. there is no doubt at all that though 
ordinarily when the landlord’s interest in 
the whole and the tenant’s interest in the 
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whole coalesce in the same head by pur- 
chase the lesser interest of the tenant 
merges in the superior interest of the 
landlord to lose its identity and separate 
existence as was pointed out, in Badri 
Narain Jha v. Rameshwar Dayal Singh, 
AIR 1951 SC 186, yet in the present case 
by the conjunction of the agreement for 
sale which was a contemporaneous trans- 
action with the transaction evinced by 
the deed of sale, Ext. D there was a 
clear intention of the parties to keep in 
existence the separate identity of the ten- 
ant's interest, so much so that there was 
no merger and what was being stipulated 
in the agreement for re-conveyance Ext. 
3 was re-conveyance of the  landlord's 
interests only. 


11. In answer to that contention of 
Mr. Dasgupta, Mr. Mukherjee learned 
Advocate for the respondents has  con- 
tended that Section 111 (d) of the Trans- 
fer of Property Aet should govern this 
case. That clause is in these terms: 


"111. A lease of immoveable property 
determines— 


$sesccosotovevevso 


e*otevosutesocceooo 


c 

(d) in case the interests of the lessee 
and the lessor in the whole of the pro- 
perty become vested at the same time in 
one person in the same right.” 


12. Mr. Mukherjee has relied on 
several decisions of many High Courts in 
India. Of those decisions some are not 
decisions on Section 111 (d) of the Trans- 
fer of Property Act, but are decisions 
either on Section 111 (e) or Section 111 (f) 
of the Transfer of Property Act and 
therefore would not be helpful. It is to 
be noticed that two of the decisions cited 
by Mr. Mukherjee are decisions pro- 
nounced upon interpretation of Section 
111 (d) of the Transfer of Property Act 
and I will make reference to those two 
decisions only. In one of those two deci- 

.Sions given by a Division Bench of this 
Court in the case of Suraj Chandra Mon- 
dal v. Behàrilal Mondal, 43 Cal WN 1126 
‘= (AIR 1943 Cal 692) Mukherjea, J. has 
observed that the intention of the parties 
is the crux of the effect contemplated by 
Section 111 (d) of the Transfer of Pro- 
perty Act. As against that we have to 
notice that a Division Bench of the Alla- 
habad High Court in the case of Reoti 
Saran v. Hargu Lal, AIR 1964 All 542 ob- 
served that intention is of no import at 
all for obtaining the result of merger 
under S. 111 (d) of the Transfer of Pro- 
perty Act. This conflict of views between 
two Division Benches of the two High 
Courts is remarkable indeed. But for the 
purpose of decision of the present case 
not only a Division Bench decision of this 
High Court is binding on me, more 
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stronger reason in my mind is that I res- 
pectfully agree with and follow the de- 
cision of the Division Bench of this Court 
emanating from the Hon'ble Mr. Justice 
Mukherjea (as his Lordship then was) in 
preference to the contrary view of the 
Division Bench of the Allahabad High 
Court for which also I have profound res- 
pect. I may add that the importance of 
the intention of the parties to the tran- 
saction is emphasized in the language in 
Section 111 (d) of the Transfer of Pro- 
perty Act by three phrases at three dif- 
ferent places in one sentence which are 
"in ease" at the beginning, "in the whole" 
in the middle and "become vested" at the 
end. This clamour of past participle of 
necessity envisages that the factual event 
contemplated in that language has a pos- 
Sibility as happened in fact by the inten- 
tion of the parties to the transaction. 
However that may be, on the authority 
of the decision of the Division Bench o* 
this Court abovementioned I feel safe tc 
hold that intention is the essential ele 
ment for’ obtaining the result of merge 
and in the present case absence of tha 
intention is clearly apparent by the con- 
temporaneous document Ext. 3, the parti- 
cular language of which I have quoted 
above. I therefore hold that the courts 
below were in error in proceeding on 
the footing that there was in fact a mer- 
ger by the transaction which is evinced 
by the deed of sale Ext. D and the agree- 
ment for re-conveyance Ext. 3 both exe- 
cuted by the same parties on the same 
date. In law there was no merger and 
what was stipulated by Ext. 3 to be re- 
conveyed was the ‘landlord’s interes! 
which was being sold by Ext. D. Mr. Das- 
gupta, learned Advocate for the appel- 
lant is therefore right in his contention 
that the decree for specific performance 
can only be of the contract and that what 
will be re-conveyed is the landlord’r 
interest. The tenant’s interest shall re- 
main in the hands of the tenant. To that 
extent the decree passed in Title Suit No. 
55 of 1962 must be modified. As a conse- 
quence the plaintiff in Title Suit No. 55 
of 1962 is not entitled to Khas possession 
of the suit property nor to mesne profits. 
Those parts of the decree passed in Title 
Suit No. 55 of 1962 must be set aside. 


13. The next question of import- 
ance that remains to be decided is what 
was the nature of the tenancy that was 
created by the letter of tenancy Ext. F. 
It is true that only open land was existing 
when the contract of tenancy was being 
entered into, but the terms in Ext. F make 
it clear that the tenant was being induct- 
ed to be a tenant not of the land alone but 
also of a structure that will be construct- 
ed on the land and the rent will be for 
the land and the structure. It is again 
true that Ext, F clearly states that the 
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expenses for construction of the  struc- 
ture on the land will be provided by the 
tenant at the first instance. But the docu- 
ment also makes it clear that that ad- 
vanced money was to be advanced as 
"loan" to the landlord which loan will 
be repaid by adjustment with rents pay- 
able by the tenant and until the entire 
"loan" is repaid the landlord will not re- 
ceive any cash rent. That being so, the 
question whether the tenant is a non- 
agricultural tenant has to be examined 
by reference to the definition of non- 
agricultural tenant. Section 2 (5) of Non- 
Agricultural Tenancy Act defines a non= 
agricultural tenant thus:— 


"(5) “non-agricultural tenant" means 
a person who holds non-agricultural land 
under another person and is, or but for 
a special contract would be, liable to pay 
rent to such person for that land but does 
not include any person who holds any 
such land on which any premises occupi- 
ed by such person are situated if such pre- 
mises have been erected, or are owned, 
by the person to whom such occupier is, 
or but for a special contract would be 
liable to pay rent for such occupation." 


As in the present case the structure on 
the land cannot be said to have either 
been erected or owned by the tenant, but 
erected and owned by another person, 
that is, the landlord, (though such erec- 
tion was through the agency of and by 
the money advanced as loan by the ten- 
ant) it comes within the negative part of 
the definition that non-agricultural ten- 
ant does not include a person in the posi- 
tion of the present tenant. Therefore it 
must be held that the courts below were 
right in their decision that the tenancy 
was not a non-agricultural tenancy. That 
is so not for the reason that has prevail- 
ed with the courts below, but for the 
reason that the tenant does not come 
within the definition of the non-agricul- 
tural tenant as contemplated in the Non- 
agricultural Tenancy Act. The result is 
that the nature-of the tenancy must be 
held to be one governed by West Bengal 
Premises Tenancy Act, 1956. 

14. On the question of the area of 
the tenancy it was pointed out by Mr. 
Mukherjee for the respondents that the 
original area of 22 cubitsX1"7 cubits had 
been increased to an area of 30 cubitsX 19 
cubits and the rent had also increased 
from Rs. 9-8 annas per month to Rs. 16/- 
per month. But, on that issue, the con- 
tention of the tenant that the additional 
area was added in the tenancy and for 
that reason the rent was increased is 
more reliable and acceptable upon the 
materials in the case than the contrary 
contention on behalf of the landlord thai 
though the rent increased, it had no con- 
nexion with the increase in the area of 
the land and the extent of the tenancy 
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remained at that lesser area as fixed ori- 
ginally by Ext. F. The contention of the 
defendant appellant therefore stands as 
found by the courts below and I agree 
with that finding and therefore it cannot 
be disturbed in this Second Appeal 


15. In the result the Second Ap- 
peal No. 1035 of 1966 fails in its entirety 
and is dismissed without costs. Second 
Appeal No. 1034 of 1966 succeeds in part. 
The decrees passed in Title Suit No. 55 
of 1962 and in the appeal arising out of 
the said suit being Title Appeal No. 199 
of 1964 are modified to the extent indi- 
cated above. 

16. In the circumstances of the 
case in Second Appeal No. 1034 of 196€ 
there will be no order as to costs. 

17. The appeals having been dis- 
posed of the application for interim in- 
junction is disposed of. and no further 
order is necessary on this application. 

18. The Rules which were issued 
upon the applications for interim injunc- 
tion are disposed of and are discharged 
without any order as to costs. 

19. Leave under clause 15 of the 
Letters Patent is prayed for and is re- 
fused. 

Order accordingly. 
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State of West Bengal and -another, 
Appellants v. Tarun Kumar Sen Gupta 
and another, Respondents. 

A. F. O. O. Nos. 341 and 408 of 1972. 
(Mandamus Appeals) D/- 25-7-1972. 

Index Note:— (A) Central Reserve 
Police Force Act (1949), Section 1 — The 
Act was not ultra vires the Government of 
India Act, 1935 as it was within the com- 
petence of the Federal Legislature and as 
such was a law in force within the mean- 
ing of Art. 372 of the Constitution. AIR 
1973 Cal 56, Reversed. (X-Ref:— Consti- 
tution of India, Art. 372). 

(Paras 50, 59, 63, 67, 73, 80) 


Index Note:— (B) Constitution. of 
India, Art. 13 — Question of Central and 
Provincial Budget is a matter of alloca- 


tion and does not relate to the vires of 
the Act. (Para 21) 
Index Note:— (C) Constitution of 


India, Art. 246 — Interpretation of legis- 
lative lists ought not to be allowed to be 
affected either by the doctrine of auto- 
nomy of the States or help concentration 
of power in the Centre but must at all 
times keep balance of the entire State. 
(Paxa 34) 
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Index Note:— (D Constitution of 
India, Art. 246 — In considering question 
of vires of a statute effort should be made 
to uphold it if its true character is within 
legislative field of the legislature even if 
it incidentally trenches upon legislative 
field of other legislature. (Para 53) 


Index Note:— (E) Central Reserve 
Police Force Act (1949), S. 3 — The term 
‘Reserve Force’ is used to denote a Force 
which would become operative only when 


the situation demands. (Para 55) 
Index Note:— .(F) Central Reserve 
Police Force Act (1949), 9 — Even 


though the Act deals with the offences of 
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(Para 59) 
Index Note:— (G) 'Consütution of 
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objects and reasons of a statute is not de- 
cisive while construing the statute but it 
is so in considering whether the Statute 
is ultra vires the legislature. (Para 70) 
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G. Mitter, Advocate-General; Dipan- 
kar Gupta, Standing Counsel;  Promode 
Ranjan Ray, Jr. Govt. Advocate; Paritosh 
Mookerjee, Jr. Govt. Advocate and Shib 
Lal Bose, Jr. Govt. Advocate, for Appel- 
lant in M. F. A. No. 341 of 1972 and for 
Respondent No. 2 in M.F. A. No. 408 of 
1972; F. S. Nariman, Addl. FOU ME. 
neral, S. C. Bose, H. S. Marwah, B. B. 
Banerjee, for Appellant in M.F.A. No. 
408 of 1972 and for Respondent No. 2 in 
M. F. A. No. 341 of 1972; Arun  Prokas 
Chatterjee with Samar Dutta, for Respon- 
dent No. 1 in both the Appeals. 


P. B. MUKHARSI, C. J. :— These are 
two appeals one by the State of West 
Bengal and the other by the Union of 
India. The appeals are against the judp- 
ment and order of Mr. Justice Sabyasachi 
Mukharji dated the 18th April, 1972 *. 


2. The learned Judge held that 
the Central Reserve Police Force Act, 
1949, was ultra vires the Government of 
India Act, 1935, and as such was not law 
in force within the meaning of Article 372 
of the Constitution. He, therefore, direct- 
ed the two appellants the Governments 
or rather the Union of India and the 
State of West Bengal to forbear from 
giving effect to the Central Reserve Police 
Force Act, 1949, in West Bengal and fur- 
ther directed them not to enforce the 
said Act in the State. He issued a writ 
in the nature of mandamus accordingly 
and made the Rule absolute.- It is against 
this judgment that the appeals have been 
filed. Although there are two separate 
appeals, they are from the ` same judg- 


* Reported in AIR 1973 Cal 56. 
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ment and order. I, therefore, propose to 
deal with the questions in the appeals in 
one judgment. 

3. The learned Judge also found 
a point in favour of the respondent No. 1 
in these. appeals and that is whether he 
has any locus standi to maintain this ap- 
plieation. He held that he had the locus 
standi. No question, however, has been 
raised in these two appeals by the State 
of West Bengal and the Union of India 
regarding the question of locus standi. 
The appellants want a decision on the 
merits of the application and on the main 
point whether the Central Reserve Police 
Force Act, 1949, was ultra vires the Gov- 
ernment of India Act, 1935 and was not 
the law enforced within the meaning of 
Article 372 of the Constitution. I, there- 
fore, will not deal with the point of locus 
standi in these appeals. 


4. The central question in both 
the appeals is whether the Central Re- 
serve Police Force Act, 1949, is a valid 
law. The Act was passed by the Con- 
stituent Assembly by virtue of Section 8 
(1) of the Indian Independence Act, 1947. 
Under sub-section (2) of Section 8 of the 
said Act, the Constituent Assembly while 
exercising the powers of legislation had 
only the powers that the Federal Legis- 
lature had under the Government of 
India Act, 1935. - Under Article 372 of the 
Constitution, all existing laws in force 
prior to the Constitution were to con- 
tinue until repealed, altered or amended 
by competent legislature or other compe- 
tent authority. Therefore, in order to 
be law in force, the said law must have 
been a valid law validly passed when it 
was enacted. The core of the question, 
therefore, is whether the federal legisla- 
ture had the powers under the Govern- 
ment of India Act, 1935, to enact the 
Central Reserve Police Force Act, 1949, 
There is a further Article in the Con- 
stitution, namely, Article 372-A of the 
Constitution which gives power to the 
President to adopt laws. 


5. The provisions of the Govern- 
ment of India Act, 1935, is, therefore, 
material for this purpose. Section 100 of 
the Government of India Act, 1935, deals 
with the subject-matter of Federal and 
Provincial Laws. It provides :— 

"100. (1) Notwithstanding anything in 
the two next succeeding sub-sections, the 
Federal Legislature has, and a Provincial 
Legislature has not, power to make laws 
with respect to any of the matters enu- 
merated in List I in the Seventh Sche- 
dule to this Act (hereinafter called the 
"Federal Legislative List"). 


(2) Notwithstanding anything in the 
next succeeding sub-section, the Federal 
Legislature, and, subject to the preceding 
sub-section, a Provincial Legislature also, 
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have power to make laws with respect 
to any of the matters enumerated in List 
III in the said Schedule (hereinafter call- 
ed the "Concurrent Legislative List"). 

(3) Subject to the two preceding sub- 
sections the Provincial Legislature has, 
and the Federal Legislature has not, 
power to make laws for a Province or 
any part thereof with respect to any 
matters enumerated in List Il in the 
(hereinafter called the 
"Provincial Legislative List"). 

(4) The Federal Legislature has 
power to make laws with respect to 
matters enumerated in the Provincial 
Legislative List except for a Province or 
any part thereof". 

6. It is followed by Section 102 of 
the Government of India Act, 1935, which 
gives the power to the Federal Legisla- 
ture to legislate if an emergency is pro- 
claimed to make laws for a province or 
any part thereof. Section 104 of the 
Government of India Act, 1935, provides 
as follows :— 

"104. (1) The Governor-General may 
by public notification empower either 
the Federal Legislature or a Provincial 
Legislature to enact a law with respect 
to any matter not enumerated in any of 
the Lists in the Seventh Schedule to this 
Act, including a law imposing a tax not 
mentioned in any such list, and the ex- 
ecutive authority of the Federation or of 
the Province, as the case may be, shall 
extend to the administration of any law 
so made, unless the Governor-General 
otherwise directs. 

(2) In the discharge of his functions 
under this section the Governor-General 
shall act in his discretion.” 


T. In other words, Section 104 of 
the Government of India Act, 1935, gives 
the residual powers of legislation, either 
to the Federal Legislature or to the Pro- 
vincial Legislature. 


8. Then, lastly, Section 107 of the 
Government of India Act, 1935 provides 
for the inconsistency between the Fede- 
ral Laws and the Provincial, or the State 
laws. It provides :— > 


"107. (1) If any provision of a Pro- 
vincial law is repugnant to any provision 
of a Federal law which the Federal Legis- 
lature is competent to enact or to any 
provision of an existing Indian law with 
respect to one of the matters enumerated 
in the Concurrent Legislative List, then, 
subject to the provisions of this section, 
the Federal lav, whether passed before 
or after the Provincial law, or, as the 
case may be, the existing Indian law, 
shall prevail and the Provincial law shall, 
to the extent of the repugnancy, be void. 

(2) Where a Provincial law with res- 
pect to one of the matters enumerated in 
3 
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the Concurrent Legislative List contains 
any provision repugnant to the provisions 
of an earlier Federal law or an existing 
Indian law with respect to that matter, 
then, if the Provincial law, having been 
reserved for the consideration of the 
Governor-General or for the signification 
of his Majesty's pleasure has received the 
assent of the Governor-General or of 
his Majesty, the Provincial law shall in 
that Province prevail, but nevertheless 
the Federal Legislature may at any time 
enact further legislation with respect to 
the same matter: 


Provided that no Bill or amendment 
for making any provision repugnant to 
any Provincial law, which, having been 
so reserved, has received the assent of 
the Governor-General or of his Maiesty, 
shall be introduced or moved in either 
Chamber’ of the Federal ‘Legislature with- 
out the previous sanction of the Gover- 
nor-General in his discretion. 


(3) If any provision of a law of a 
Federal State is repugnant to a Federal 
law which extends to that State, the Fe- 
deral law, whether passed before or after 
the law of the State, shall prevail and the 
law of the State shall, to the extent of 
the repugnancy, be void”. 

9. Section 107 of the Government 
of India Act, 1935, in other words, deals 
with Concurrent Legislative List subjects 
and gives particularly the right of way 
to the Federal law in case of repugnancy 
with the State law. The broad idea is 
that the Indian law ‘or the Federal law 
shali prevail and the Provincial law shall, 
to the extent of repugnancy, be void. 

10. An examination now of the 
different entries in the Legislative Lists 
of the Seventh Schedule of the Govern- 
ment of India Act, 1935, as substituted 
by the India (Provisional Constitution) 
Order, 1947, will be necessary. List I of 
the Seventh Schedule so substituted pro- 
vides as follows :— 


"1. The naval, military and air forces 
of the Dominion and any other armed 
forces raised or maintained by the Domi- 
nion; and armed forces which are not 
forces of the Dominion but are attached 
to or operating with any of the armed 
forces of the Dominion; central intel- 
ligence bureau; preventive detention for 
reasons of State connected with defence 
or external affairs”. 


il. List II is the Provincial list 
and Entry 1 and Entry 3 of the said List 
as modified by the India (Provisional 
Constitution) Order, 1947, are to the fol- 
lowing effect :— 

"1. Public Order, the administration 
of justice, constitution and organisation 
of all Courts, except the Federal Court, 
and fees taken therein; preventive de- 

tention for, reasons connected with the 
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maintenance of public order; persons 


subjected to such detention”. 
“3. Police, including railway and vil- 
lage police”. 

i 12. List III is the Concurrent List 
with two parts, Part I and Part IL. En- 
tries 1 and 2 in Part I of the said Con- 
current List as substituted by the afore- 
said India (Provisional Constitution) 
Order, 1947, read as follows:— 


"1. Criminal law, including all mat- 
ters included in the Indian Penal Code at 
the date of the passing of this Act but 
excluding offences against laws with res- 
pect to any of the matters specified in 
List I or List II and excluding the use of 
his - Majesty’s naval, military and air 
forces in aid of the civil power. 

2. Criminal Procedure, including all 
matters included in the Code of Criminal 
Procedure at the date of the passing of 
this Aet". 


13. The question raised in these 
appeals wil depend on the proper inter- 
pretation of these Items in the Legisla- 
tive Lists. 


14. The Central Reserve Police 
Force Act, 1949, came into effect from 
the 28th December, 1949, after it was 
passed by the Constituent Assembly act- 
ing as the Federal Legislature. It was 
adopted by the Adaptation of Laws Order, 
1950. It was an Act to provide for the 
constitution and regulation of an armed 
Central Reserve Police Force. A short 
history of this piece of legislation may 
here be recounted. There- was “the 
Crown Representative’s Police Force” 
which was raised by the late Crown Re- 
presentative as a reserve force to aid 
Indian States in the maintenance of law 
and order in times of emergency. It was 
retained as the Central Reserve Police 
Force even after the lapse of paramountcy 
of the British Crown. The Crown Re- 
presentative’s Police Force Law, 1939, 
was made under the Foreign (Jurisdic- 
tion) Order, 1937, to provide for the con- 
stitution and regulation of the Force 
which automatically ceased to have ef- 
fect from the 15th August, 1947. No 
actual enactment was made for the re- 
gulation and control of this Force by the 
Government of India after the 15th 
August, 1947. It is stated in the Gazette 
of India dated the 17th December, 1949, 
Pt. V, p. 473, that the objects of the Cen- 
tral Reserve Police Force Act, 1949, are 
to replace the old Crown Representative’s 
Police Force Law, 1939, and thus provide 
for the organisation, control and regula- 
tion of the Central Reserve Police Force 
by the Central Government. It was fur- 
ther said in the Objects that for purposes 
of this Bill, which was later on enacted 
into the Central Reserve Police Force 
Act, 1949, this Force falls within the cate- 
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gory of “any other armed forces raised 
or maintained by the Dominion” men- 
tioned in Paragraph 1 of List 1 of the 
Seventh Schedule to the Government of 
India Act, 1935, as adapted. This was in 
brief the short history of the origin and 
later on its metamorphosis in the present 
Act, the Central Reserve Police Force 
Act, 1949. 


15. A short survey of this piece 
of legislation, the Central Reserve Police 
Force Act, 1949, is now necessary to in- 
dicate the character, nature and purpose 
of this Act The preamble to this Act 
provides for "the constitution and regu- 
lation of an Armed Central Reserve 
Police Force". It says in the opening 
words: "Whereas it is expedient to pro- 
vide for the constitution and regulation 
of an armed Central Reserve Police 
Force”. Section 1 of the Act describes 
the title as “The Central Reserve Police 
Force Act, 1949”. Section 1 (2) describes 
the extension of this Act and provides: 
"It extends to the whole of India and 
applies to members of the Force, wher- 
ever they may be”. Among the defini- 
tions provided, there is a definition in 
Section 2 (h) which says “the expressions 
"assault", “criminal force", "fraudulent- 
ly", "reason to believe" and "voluntarily 
causing hurt" have the meanings assign- 
ed to them respectively in the Indian 
Penal Code". Section 3 of the Central 
Reserve Police Force Act, 1949, provides 
inter alia as follows :— 

“3 (1) There shall continue to be an 

armed force maintained by the Central 
Government and called the Central Re- 
serve Police Force”. 
The word “continue” indicates briefly its 
history. This Section 3 describes it as 
"an armed force". No doubt it was "an 
armed force” as Ceritral Reserve Police 
` Force. 

' 16. Continuing with the analysis 
of the Central Reserve Police Force Act, 
1949, the next important section to notice 
is Section 7 which comes under the head- 
ing of "General duties of members of the 
Force”. Now, Section 7 of the Act pro- 
vides as follows :— 

"7 (1). It shall be the duty of every 
member of the Force promptly to obey 
and to execute all orders and warrants 
lawfully issued to him by any competent 
authority, to detect and bring offenders 
to justice and to apprehend all persons 
whom he is legally authorised to appre- 
hend and for whose apprehension suffi- 
cient grounds exist. 

(2) Every member of the Force shall 
be liable to serve without and beyond, 
as well as within, the territory of India” 


17. It is the contention of the res- 
pondent in these appeals that this provi- 
sion virtually and in effect covers the 
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same field as “Police” in the. exclusive 
Provincial List. Section 7 of the Cen- 
tral Reserve Police Force Act, 1949, gives 
the power to execute all orders and war- 
rants lawfully issued, to detect and bring 
offenders to justice and to apprehend 
persons. This, it is said, is entirely 
within the purview of Police. 


18. The Superintendence, Control 
and Administration of the Force are pro- 
vided for in Section 8 of the Act. Among 
other things, Section 8 provides:— 


"The superintendence of, and control 
over, the Force shall vest in the Central 
Government; and the Force shall be 
administered by the Central Government 
in accordance with the provisions of this 
Act and of any rules made thereunder 
through such officers as the Central Gov- 
ernment may from time to time appoint 
in this behalf.” 


19. There is another section in the 
Act which is taken exception to by the 
respondent in these appeals. That is 
Section 16 of the Central Reserve Police 
Force Act, 1949. It makes provisions for 
powers and duties conferrable and im- 
posable on members,of the Force. The 
material portion of Section 16 of the Act 
runs as follows :— 


"16. (1) The Central Government 
may, by genera! or special order, confer 
or impose upon any member of the 
Force any of tke powers of duties con- 
ferred or imposed on a police officer of 
any class or grade by any law for the 
time being in force. 


(2) Notwithstanding anything  con- 
tained in the Code of Criminal Procedure, 
1898, the Central Government may in- 
vest the Commzendant or an assistant 
Commandant with the powers of a Magis- 
trate of any class for the purpose of in- 
quiring into or trying any offence com- 
mitted by a member of the Force and 
punishable under this Act, or any offence 
committed by a member of the Force 
against the person or property of another 
member." 


There is a proviso to that section which 
is not material. It is pointed out that 
Section 16 (1) as above stated gives au- 
thority to the Central Government to in- 
vest the members of the Force with any 
of the powers and duties conferred on a 
police officer. Therefore, it was contend- 
ed by the respondent that this was an 
unabashed direct onslaught on the Pro- 
vincial List where under Item 3 of List II 
the State or the Province has the exclu- 
Sub- 
sec. (2) of S. 16 does not seem ‘to be very 
material| because it is concerned with 
members of the Force and not with other 
persons. Section 16, sub-section (2) of 
the Central Reserve Police Force Act re- 
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lates to offences by a member of this 
force. 


20. The gist of the arguments of 
the respondent was that the essential 
functions and duties of police officers 


under the Police Act of 1861 as well as 
the members of the Central Reserve 
Police Force under the Central Reserve 
Police Force Act, 1949, are identical, 
namely, (1) to obey and execute all 
orders and warrants lawfully issued by 
any competent authority, (2) to detect and 
bring offenders to justice, and (3) to ap- 
prehend all persons whom they are legal- 


ly authorised to so apprehend and for 
whose apprehension sufficient grounds 
exist. All these duties are essential 


duties, it is contended by the. respondent, 
for the detection and prevention of crime 
and maintenance .of public law and 
order. Therefore, it was argued by the 
respondent that both public order and 
police, being within the exclusive juris- 
diction of List II, the Provincial Legisla- 
tive List, has been violated. The view 
found favour with the learned Judge. 
The learned Judge came to the conclusion 
that in “pith and substance” the Central 
Reserve Police Force Act, 1949, was an 
Act dealing with the subject of police. 
The learned Judge was obviously im- 
pressed by the similarity of the words 
used in Section 23 of the Police Act of 
1861 and Section 7 of the Central Reserve 
Police Force Act, 1949. 

21. -There was also a minor argu- 
ment made on behalf of the respondent 
that the expenses in connection with 
Central Reserve Police Force are made 
on the civil budget. But this, in my 
opinion, is irrelevant. Question of Cen- 
tral and Provincial Budget is a matter 
of allocation and does not relate to the 
vires of the Act. 


22. It is now necessary to notice 
the arguments on behalf of the  appel- 
lants. "Mr. Advocate-General and Mr. Ad- 
ditional Solicitor General appeared on 
behalf of the appellants before us. Their 
arguments may be noticed briefly. The 
appellants submitted that an 
police force. was presumably under 
Entry 1 of List I, Seventh Schedule, of 
the Government of India Act, 1935. In 
view of the expression “any other armed 
force”, it was argued that the constitu- 
tion of the Central Reserve Police Force 
was valid. The conferment of powers on 
that police force was justified on the 
ground of Entry 1 and Entry 2 of List III 
of the Government of India Act, 1935, 
dealing with “Criminal law” and “Crimi- 
nal Procedure". The appellants sub- 
mitted that "Criminal law" and "Crimi- 
nal Procedure" were wide enough  con- 
cepts to include within their ambit the 
` powers given to 


Police Force. Reference was made to 
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Sections 43, 49-52, 53-56, 58, 59, 62, 64-67, 
77-82, 127-132, 148 and 151 of the Code 
of Criminal Procedure and also to Sec- 
tion 40 of the Indian Penal Code and 
Section 1 of the Police Act of 1861. An 
aid in the argument was availed of on 
the basis of Section 3 (38) of the General 
Clauses Act. It was the contention of 
the appellants that Section 23 of the 
Police Aet of 1861 was procedural and 
would be covered by Entry 2 in List III, 
Seventh Schedule, of the Government of 
India Act, 1935. Finally it was submitted 


'on behalf of the appellants that the fact 


that police was a State subject did not 
prevent the Government of India from 
maintaining or recruiting the cadre of 
officers under the Indian Police Service. 


23. The learned Judge was unable 
to accept the arguments of the appellants. 
With regard to “Criminal law” he was 
of the opinion that it meant and includ- 
ed legislation creating new offences or 
new crimes. But the expression "Crimi- 
nal law" does not cover a legislation 
which does not create any offence or any 
crime as such. According to the learned 
Judge, the creation of a Force or a body 
of men for the prevention and detection 
of crime does not come within the ambit 
of the expression "Criminal law" how- 
ever liberally and widely that expression 
might be construed. He came to the con- 
clusion that the Central Reserve Police 
Force Act, 1949,. creates no offence, im- 
poses no obligation as such upon the citi- 
zen but only creates an armed body of 
men to perform the identical functions 
performable by the members of the Police 
Force. f 


24. Mr. Chatterjee for the respon- 
dent relied on Blackstone’s famous cate- 
gorisation of Private and Public wrongs 
— Blackstone’s Commentaries on the Law 
of England, 16th Edition, London, 1825 — 
where Blackstone said that “private 
wrongs” are no infringement or priva- 
tion of the private or civil rights belong- 
ing to individuals, considered as indivi- 
duals, and are termed “civil injuries”, 
but where there is a breach or violation 
of publie rights or duties which affects 
the whole community, considered as a 
community, such wrongs are described 
as “crimes”. This was in addition to his 
argument that the new crimes created 
by Sections 9, 10 and 11 of the Central 
Reserve Police Force Act, 1949, are real- 
ly limited to the members of the Force 
and of disciplinary nature. 


25. This represents in brief the 
contentions and submissions made on be- 
half of both the appellants and the res- 
pondent. 


26. Various citations were made 
from the Bar. In Prafulla Kumar 
Mukherjee v. Bank of Commerce, Lid., 
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74 Ind App 23 = (AIR 1947 PC 60) it was 
laid down that it was not possible to 
make a clean cut between the powers of 
the various legislatures and they were 
bound to overlap from time to time. 
Hence the origin of the doctrine of "pith 
and substance". That doctrine was evolv- 
ed in order to find out and ascertain the 
true nature and character of the im- 
pugned legislation. The Privy Council 
in that case approved the observation of 
Sir Maurice Gwyer, C. J. of the Federal 
Court of India in Subrahmanyan  Chet- 
tiar v. Muttuswami Goundan, 1940 FCR 
188 = (AIR 1941 FC 47) In R. M. D. 
Chamarbaugwalla v. Union of India, AIR 
957 SC 628, the Supreme Court laid 

own that it was necessary to find 
out the aim, scope and object of the im- 
pugned Act to determine the question of 
the validity of that Act. In State of 
Rajasthan v. G. Chawla, AIR 1959 SC 
544, the Supreme Court observed that 
within limitations the Legislatures in our 
country possess plenary powers of legis- 
lation. These entries in the Legislative 
Lists, though meant to be mutually ex- 
clusive, are sometimes really not so and 
they occasionally overlap and were to be 
regarded as enumeratio simplex of broad 
categories. The Supreme Court also laid 
down there that it was necessary to exa- 
mine the language and purpose of the 
legislation, In Balaji v. Income-tax Offi- 
cer, AIR 1962 SC 123 the Supreme 
Court observed that the Entries in the 
Lists were not powers but were only 
fields of legislation, and that widest im- 
port and significance should be given to 
the language used by Parliament in the 
various Entries. Again, it was on. this 
lne the decision of the Supreme Court 
in Calcutta Gas Co. (Proprietary) Ltd. v. 
State of West Bengal, AIR 1962 SC 1044 
proceeded. To the same effect was the 
decision of the Judicial Committee of the 
Privy Council in the case of Governor 
General v. Province of Madras, AIR 
1945 PC 98, but it observed that the Lists 
were made so exhaustive as to leave lit- 
tle or nothing in the residuary field. In 
the case of C.P. Officers v. K. P. Abdulla 
and Bros, AIR 1971 SC 792 the Supreme 
Court again reiterated that the Legisla- 
tive Lists. did not merely  enunciate 
powers. It specified a field of legislation 
'and the widest import and significance 
ioe be attached to this power to legis- 
ate. 


27. The other branch of case law 
that was cited proceeded on the principle 
of ejusdem generis, how far that doctrine 
was applicable to constitutional inter- 
pretations. The case of State of West 
Bengal v. S. K. Sirajuddin Batley, 1954 
SCR 378 = (AIR 1954 SC 193) was cited. 
But that was on the principle of inter- 
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pretation of the Indian Independence 
(Rights, Property and Liabilities) Order, 
1947. The Supreme Court view in Smt. 
Lilavati Bai v. State of Bombay, AIR 
1957 SC 521 was emphasised on behalf 
of the appellants. The Supreme Court 
there was construing the words “or other- 
wise", and came to the conclusion that 
far from using those words ejusdem 
generis with the preceding clauses of the 
explanation in Section 6 of the Bombay 
Land Requisition Act, the Legislature 
used those words in an all inclusive 
sense. 'The Supreme Court there laid 
that the rule of ejusdem  géneris was 
intended to be applied where general 
words had been used following particular 
and specific words of the same nature on 
the established rule of construction that 
the Legiclature presumed to use the 
general words in a restricted sense; that 
is to say, as belonging to the same genus 
as the particular and specific words. The 
Supreme Court was emphatic that such 
a restricted meaning has to be given to 
words of general import only where the 
context of the whole scheme of legisla- 
tion requires it. But where the context 
and the object and mischief of the enact- 
ment do not require such restricted 
meaning to be attached to words of gene- 
ral import, it becomes the duty of the 
Courts to give those words their plain 
and ordinary meaning. Again, in Rajas- 
than State Electricity Board v. Mohan 
lal, AIR 1967 SC 1857 the Supreme 
Court reiterated the view that to invoke 
the application of the ejusdem generis 
rule there must be a distinct genus or 
category and that where this is lacking 
the rule cannot apply. In Corpn. of Glas- 
gow v. Glasgow Tramway and Omnibus 
Company Limited, 1898 AC 631. Earl 
of Halsbury L. C.,speaking on the rule of 
ejusdem generis with particular  refer- 
ence to specific words used in the statute 
there observed: 


"I should have thought it impossible 
to qualify or cut them down by their be- 
ing associated with other words on the 
principle of their being ejusdem generis 
with the previous words. enumerated. 
“Expenses,” I presume, is itself a very 
general word; but the construction which 
limits that word would be strange indeed 
which would strike. out the word ‘all’ 
and the word “whatever” from the sen- 
tence”, 


28. On “crime”, “criminal law” 
and “Criminal Procedure” and the con- 
notations of those expressions, Mr. Chat- 
terjee on behalf of the respondent cited 
the Privy Council decision in Proprietary 
Articles Trade Association v. Attorney- 
General of Canada, AIR 1931 PC 94. 
There Lord Atkin in construing the ex- 
pression "Criminal Law” said :— 
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"Criminal law connotes only the 
quality of such acts or omissions as are 
prohibited under appropriate penal provi- 
sions by authority of the State. The 
eriminal quality of an act cannot be dis- 
cerned by intuition; nor ean it be dis- 
covered -by reference to any standard but 
one: Is the act prohibited with penal 
consequences ?” i 
Therefore Mr. Chatterjee upholds the 
learned Judge's view and argues against 
the contention of the appellants. Again, 
Mr. Chatterjee relied on Attorney-Gene- 
tal of British Columbia v. Attorney- 
General of Canada, AIR 1937 PC 91, for 
the proposition that if there is a pretence, 
the Central Act should be declared ultra 
vires. There Lord Atkin observed at 
page 93 of the report: 


"In the present case there seems to 
be no reason for supposing that the Domi- 
nion are using the criminal law as a pre- 
tence or pretext or that the legislature 
is in pith and substance only interfering 
with civil rights in the Province.” 


Mr. Chatterjee’s argument is that on the 
pretext of the Central Reserve Police 
Force the appellants are entrenching on 
what is Police, an exclusive subject on 
the State List. Mr. Chatterjee exhaust- 
ed -his Canadian Constitution cases by 
citing Attorney-General for Ontario v. 
Attorney-General for the Dominion, 1896 
AC 348, which was again concerned with 
Canada Temperance Act of 1886, and 
where it was observed by Lord Watson 
at page 361 of the report :— 


"Their Lordships do not doubt that 

some matters, in their origin, local and 
provincial, might attain such dimensions 
as to affect the body politic of the Domi- 
nion, and to justify the Canadian Parlia- 
ment in passing laws for their regulation 
or abolition in the interest of the Domi- 
nion. But great caution must be observed 
in distinguishing between that which is 
local and provincial, and therefore with- 
in the jurisdiction of the provincial legis- 
latures, and that which has ceased to be 
merely local or provincial, and has  be- 
come matter of national concern, in such 
sense as to bring it within the jurisdic- 
tion of the Parliament of Canada." 
Mr. Chatterjee also relied on the Supreme 
Court decision in A. S. Krishna v. State 
of Madras, AIR 1957 SC 297 where the 
Supreme Court after analysing the dif- 
ferent provisions in the Constitution and 
distinguishing the different Items in the 
Concurrent and Legislative Lists at pages 
300 to 301 observed at page 302:— 


"But the overlapping. of subject- 
matter is not avoided by substituting 
three lists for two, or even by arrang- 
ing for a hierarchy of jurisdictions. Sub- 
jects must stil overlap, and where they 
do, the question must be asked what in 
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pith and substance is the effect of the 
enactment of which complaint is made, 
and in what list is its true nature and 
character to be found. If these ques- 
tions could not be asked, much beneficent 
legislation would be stifled at birth, and 
many of the subjects entrusted to Provin- 
tial legislation could never effectively be 
dealt with”. 


Then finally the Supreme Court said in 
that case at page 303 as follows :— 

“The position, then, might thus be 
summed up: When a law is impugned 
on-the ground that is ultra vires the 
powers of the legislature which enacted 
it, what has to be ascertained is the true 
character of the legislation. To do that, 
one must have regard to the enactment 
as whole, to its objects and to the scope 
and effect of its provisions. If on such 
examination it is found that the legisla- 
tion is in substance one on a matter as- 
signed to the legislature, then it must be 
held to be valid in its entirety, even 
though it might incidentally trench on 
matters which are beyond its compe- 
tence. It would be quite an erroneous 
approach to the question to view such a 
statute not as an organic whole, but as 
a mere collection of sections, then dis- 
integrate it into parts examine under 
what heads of legislation those parts 
would severally fall, and by that process 
determine what portions thereof are intra 
vires, and what are not”, 


29. The learned Additional Solici- 
tor-General cited one case, namely, the 
case of Archibald G. Hodge v. The 
Queen, (1883) 9 AC 117, where it em- 
phasised the proposition under the Bri- 
tish North America Act, 1867, that sub- 
jects which in one aspect and for one pur- 
pose fall within Section 92 of the Bri- 
tish North America Act, 1867, may in 
another aspect and for another purpose 
fall within Section 91 and specially re- 
lied on the observation of Sir Barnes 
Peacock at page 131 of the report where 
his Lordship said: 


“As such they cannot be said to in- 
terfere with the general regulation of 
trade and commerce which belongs to the 
Dominion Parliament, and do not conflict 
with the provisions of the Canada Tem- 
perance Act, which does not appear to 
have as yet been locally adopted”. 

30. These appeals raise a funda- 
mental question, the question of competi- 
tion of legislative powers between the 
States and the Centre, between local 
Legislatures and Parliament which loom 
large in constitutional law. In a case of 
Federation or quasi Federation, the ques- 
tion cannot be avoided and is bound to 
crop up in diverse ways. Here it does 
in a very acute form. Obviously “Police” 
is an exclusive State subject. It is in 
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List II of the State List as “Police. in- 
cluding railway and village police.” It is 
‘Police’ unqualified. This inclusion of 
railway and village police does not make 
the connotation of the word “Police” any 
the less. It is of the widest possible and 
imaginable amplitude. By using the 
word “Police” in the Central Reserve 
Police Force Act, 1949, it has invited 
understandable criticisms. I have given 
my most anxious consideration to these 
appeals and the points raised therein. 
On an anxious consideration, 
come to the conclusion that the Central 
Reserve Police is nót so much police as 
"an armed force". The basic concept is 
provided in Section 3 of the Central Re- 
serve Police Force Act which opens with 
the expression: "There shall continue 
to be an armed force maintained by the 
Central Government ............ ” That it 
went further to say that it will be called 
the Central Reserve Police Force is un- 
fortunate. At the same time, it is not 
the "Police" which I emphasise so much 
as the word "Reserve". It is a "Central 
Reserve Police Force”. Therefore, not 
only the word “Police” but also the word 
“Reserve” must have to be emphasised. 
The word “Reserve” ordinarily denotes 
something which is kept in abeyance only 
to be used in certain special circum- 
stances. One does not use the word “Re- 
serve” to indicate what is usual and cur- 
rent. Reserve means something apart 
from regular. For instance the term 
“Militia” is applied to that part of the 
Army Reserve which was formerly call- 
ed the “Special Reserve”. Reserve Force 
means that it can be used in times of 
emergency and danger when required: 
Wharton’s Law Lexicon, 14th Edition, 
p. 656 under the head "Militia". Then I 
find that every member of this Force 
shall be liable to serve without and be- 
yond as well as within the territory of 
India by virtue of Section 7 (2) of the 
Central Reserve Police Force Act, 1949. 
Assuming that "Police" is an exclusive 
State subject, then each State is bound 
to legislate and work out a separate 
police. But even then that will leave the 
question of another field of legislation 
where above the concern of different 
States there may be still a requirement 
of police. That is why the members of 
the Force are asked to serve without and 
beyond the territory of India as also 
within its territory by virtue of Sec- 
tion 7 (2) of the Act. It is a kind of auxi- 
liary force to help and assist. This is 
what I arrive at as a true view of the 
construction of the Act. -It is needless 
for me to say that in taking that view of 
construction, the affidavits also support 
the view. The affidavit of the Deputy 
Secretary to the Government of India in 
the Ministry of Home Affairs affirmed on 
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the 3rd June, 1971, makes it clear that 
the Central Reserve Police Force are de- 
ployed with a view to assist the Civil 
Power of the State Government and 
further that the question of posting of 
Central Reserve Police Force in a. 
State or of withdrawing the same, 
is constantly under review of the Union 
Government and that the Union Gov- 
ernment decides the size of the Force 
in a State mainly on the basis of ex- 
pected requirement of aid to civil power 
of that State. To the same effect is the 
affidavit of R. N. De, Deputy Secretary, 
Home Department, Government of West 
Bengal which says that the question of 
posting of the Central Reserve Police 
Force and its existence are being con- 
stantly watched and considered by the 
appellants and as soon as the appellants 
feel that normal situation has been esta- 
blished in the State, the same would be 
withdrawn. That seems to agree with the 
construction that I am taking of the word 
"Reserve" as a stand-by. Undoubtedly 
when the Central Reserve Police was 
called for, the State was in great distress 
and in trouble, because it had not the 
adequate police force. Therefore, it want- 
ed the reserve or the stand-by police 
force of the Centre. In that view of the 
matter, Section 7 as well as Section 16 
of the Central Reserve Police Force Act, 
1949, appears to me to be incidentally 
trenching on a State subject, namely, "the 
Police" in the State List and as such is 
permissible. 


. 3h Having come to that conclu- 
sion, on the merits of the case, I shall 
examine whether on the technical inter- 
pretation of the Legislative Lists, the 
creation of such an armed force of the 
nature which I have described above is 
permissible under the Constitution or 
under the Government of India Act, 1935 
for the Federal Legislature to pass such 
an Act. The Government of India Act, 
1935, described the List I as the Federal 
Legislative List and used the following . 
material expression in Item 1: 


"His Majesty’s naval, military and 
air forces borne on the Indian establish- 
ment and any other armed force raised 
in India by the Crown, not being forces 
raised for employment in Indian States 
or military or armed police maintained 
by Provincial Governments.” 


Apparently it did not include Armed 
Police maintained by the Provincial Gov- 
ernment of the time. Apparently the 
Government of India was contemplating 
an Armed Force for the Indian Govern- 
ment. It cannot therefore be said that be- 
cause Item .3 in the Legislative List II, 
State List, the word “Police” is used, it 
includes Armed and Unarmed Police and 
therefore it impinges on the State List. 
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Item 1 of List I should be harmonised 
with Item 3 of List II of the Government 
of India Act, 1935, in the Seventh Sche- 
dule. The intention obviously was not to 
interfere with the Armed Police ħain- 
tained by the Provincial Government. 
Therefore, that an Armed Police was 
maintained by the Provincial Govern- 
ment was well known to the India Gov- 
ernment. At the same time, the question 
of Armed Police being considered in con- 
nection with “any other Armed Force” 
would indicate that Armed Police will 
come within the meaning of “any other 
Armed Force", This is the essential raison 
d'etre and not merely the statement in 
the Objects and Reasons of the statute 
which I have quoted above. It is true 
that by India (Provisional Constitution) 
Order, 1947, a slight amendment was 
made in Entry 1 of List I in the Federal 
List, but it does not, in my opinion, affect 
the essential core of.the meaning, be- 
cause it still used the words "The naval, 
military and air forces of the Dominion 
and any other armed forces raised or 
maintained by the Dominion". Besides 
the point is to be emphasised that this is 
not in replacement of the State Police, 
not in replacement of the Police Act of 
1861 but in addition to and supplementary 
to the same in so far as their operation 
within the State is concerned. This con- 
struction of the Legislative Lists is in 
consonance with the residual powers of 
legislation with the Federal Legislature 
or with the Union Government in case it 
is held that it does not come under "any 
other armed force" within List I, Item 1, 


. Seventh Schedule, of the Government of. 


India Act, 1935. That is also the provision 
-in Article 248 of the Constitution of India. 


32. This double aspect doctrine is 
reflected in Chief Justice Marshall’s state- 
ment in Gibbons v. Ogden, (1824) 22 US 1, 
at p. 90, where the learned Chief Justice 
said that "all experience shows that the 
same measures, or measures scarcely dis- 
tinguishable from each other, may flow 
from distinct powers; but this does not 
prove that the powers themselves are iden- 
tical'. The whole scheme of the Central 
Reserve Police Force Act, 1949, breathes 
the spirit and the letter of an "armed 
force". Illustrations of it may be had from 
S. 2, the definition section of the Act. The 
ranking of this armed force is also in con- 
sonance with it. For instance, Section 2 (g) 
indicates that "subordinate officer" means 
a member of the Force of the rank of 
subedar-major, subedar, jemadar or sub- 
inspector. Section 2 (d) indicates that a 
"member of the Force" means a person 
who has been appointed to the Force by 
the Commandant. Besides, Sections 9, 10 
and 11 indicate the special punishments 
when a member of the Force commits 
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crimes which are set out in those sec- 
tions. Section 4 of the Act speaks of the 
appointment of a Commandant to tha 
Force and such Assistant Commandants 
and Company Officers. “Commandant” 
and "Company Officers" are expressions 
indicative of an armed force. Section 5 of 
the Act Speaks of “recruiting roll" which 
again is more appropriate to an armed 
force. Taking an overall view of the Cen- 
tral Reserve Police Force Act, 1949, if 
appears to me that they are also covered 
by Items 1 and 2 of the Concurrent List, 
being List III of the Constitution as well 
as the same Items in the Concurrent Le- 
gislative Lists of List III, Part I, of tha 
Government of India Act, 1935. 


33. It is the true nature and 
character of the legislation and not its 
ultimate political or social or technical 


effects that matter, as was pointed in 
Russell v. The Queen, (1882) 7 App Cas 


:829 at pp. 839-40. See Gold Seal Ltd. v, 


Dominion Express Co., 62 (Canadian) SCR 
424. Exclusively such legislative powers 
must be interpreted in the light of trench- 
ing, ancilary and necessarily incidental 
doctrine. See Laskin's Canadian Constitu4 
tional Law, Third Edition, pp. 97 and 98, 
"Ancilary" and "necessarily incidental" 
doctrine does not mean  enlarging the 
scope of the Federal power at the ex- 
pense of the States, but merely to em« 
phasise that there is an independent cons 
stitutional basis for what can rationally 
be brought within the Federal authority, 
See the Canadian case of Attorney-Gene- 
a of Canada v. Nykorak, 33 DLR (2d) 


34. The construction and the in4 
terpretation of the Constitution have a 
special significance. The arrangement of 
the legislative powers in the different 
Articles of the Constitution and in the 
Legislative Lists have to be construed to 
keep the balance of the entire State in a 
proper order. The Constitution is a living 
force. It must be so interpreted as to 
meet the challenge of time. The Consti- 
tution is a document, though prepared at 
a particular time, was timeless, aspira- 
tions which it should be able to meet, as 
Chief Justice Marshall of the American 
Supreme Court observed in the case of 
Me Culloch v. Meryland, (1819) 4 Whea- 
ton 316. We are interpreting a Constitu« 
tion. It is not like the interpretation of a 
promissory note or a deed of transfer of 
property or a mere contract between the 
parties. In interpreting the Constitution, 
the entire political philosophy and the 
whole gamut of the instrument of the 
Constitution should always be kept in 
view. Neither for the glamour for defini- 
tion of autonomy for the States, nor ac- 
quisitiveness of Federal and  Parliamen- 
tary power should have the last word on! 
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{the interpretation of the Constitution of 


India. The construction and interpretation 
of the Constitution has to be an evolving 
one and according to the circumstance 
of the time it has to adjust itself to the 
ehanging environments. 

35. I hold, therefore, that the 
Central Reserve Police Force Act, 1949, 
was not ultra vires the Government of 
India Act, 1935 and that it was a law 
validly in force within the meaning of 
Article 372 of the Constitution. I hold 
further that there should be no writ in 
the nature of mandamus in these appeals. 

36. In the result, I set aside the 
judgment and order of the learned trial 
Judge, discharge the Rule and. dismiss the 
petition, The appeals are allowed. 

3T. There will be no order as to 
costs in any of the appeals. 

38. All interim orders are vacated. 

B. C. MITRA, J.:— 39. I agree 
but would give my own reasons for com- 
jing to the same conclusion. . 

40. The subject-matter of chal- 
lenge in the writ petition out of which 
these two appeals arise is, the vires of 
the Central Reserve Police Force Act, 
1949, (hereinafter referred to as the Act). 
The Constituent Assembly of the Domi~ 
nion of India, in exercise of its legislative 
powers under Section 8 (1) of the Indian 
Independence Act, 1947, enacted the im- 
pugned Act. Under that Act the Consti- 
tuent Assembly, for the purpose of legis~ 
lation, had the power of Federal Legisla- 
ture under the Government of India Act, 
1935. The impugned Act was a law in 
force when the Constitution of India 
came into force and as such is a valid law 
under Article 372 of the Constitution, 
until repealed or altered by a competent 
authority. 
: 41. If the Federal Legislature, ex- 
ercising its legislative powers under the 
Government of India Act, 1935, had the 
power to enact the impugned Act, the 
Constituent Assembly of the Dominion of 


^ India, which passed the Act by reason of 


the provisions in the Indian Independence 
Act, 1947, would also have the power and- 
the competence to enact the impugned 


Act. 

42. Distribution of legislative 
powers between the Federal and Provin- 
cial Legislatures is dealt with in Chapter 
I, Part V of the Government of India Act, 
11935. Sub-section (1) of Section 100 of 
this Act provides that the Federal Legis- 
Jature has and the Provincial Legislature 
has not the power to make laws with res- 
pect to any of the matters enumerated in 
List I in the 7th Schedule to the Act. Sub- 
section (2) provides that both the Fede- 
ral Legislature and the Provincial Legis- 
lature have power to make laws with 
regard to matters enumerated in List III 
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in the said Schedule. This is called the 
Concurrent List. Sub-section (3) of this 
section provides that the Provincial Le- 
gislature has and the Federal Legislature 
has not the power to make laws for a 
province or any part thereof with respect 
to any of the matters enumerated in List 
II in the said Schedule. 

43. Before proceeding to deal 
with the competence of the Federal Le- 
gislature and the Constituent Assembly 
of the Dominion of India, which exercised 
the “power of the Federal Legislature, to 


‘enact the impugned Act, I should refer to 


the facts in this case. 


44, The first respondent was for- 
merly a Member of the Legislative As- 
sembly of the State of West Bengal. The 
case of the first respondent as made out 
in the petition is that several members 
of the illegally constituted Central Re- 
serve Police.Force are stationed in  dif- 
ferent parts of West Bengal by Union of 
India, to suppress the democratic move- 
ment of the peorle of the State, and this 
Police Force has let loose a reign of ter- 
ror throughout the State by oppressing 
the people. Instances of acts of oppres- 
sion have been set out in Paragraph 20 of 
the petition: These allegations are that the 
members of the Force have committed a. 
number of murders of young men, work- 
ing people and peasants, and have carried 
out tortures on men and women, that 
peasants have been attacked and people 
travelling in a Bus have been arrested, 
that help has been given to Jotedars to 
beat up the Adhiars (share-croppers), that 
villages have been attacked and innocent 
men and women have been beaten up, 
that houses of poor peasants were broken 
open, innocent men and women were 
beaten up and valuables were looted, that 
members of the Reserve Police Force in 
a drunken state broke open the doors of 
many houses and indiscriminately arrest- 
ed people including school teachers. ‘The 
particulars of indiscriminate arrest, beat- 
ing, raid of houses of innocent people 
have been set out under Paragraph 20 of 
the petition. It is to be noticed, however, 
that there is no allegation at all in the 
petition of any act of torture. oppression 
or cruelty so far as the first respondent is 
concerned. It is cn these allegations that 
the first respondent obtained a Rule Nisi 
which was made absolute by a judgment 
and order dated April 18, 1972. against- 
which this appeal has been preferred. 


45. The two questions which were 
raised in the trial Court and on both of 
which the trial Court held in favour of 
the first respondent were: (1) whether 
the Central Reserve Police Force Act, 
1949, was a valid piece of legislation and 
(2) whether the first respondent had the 
locus standi to maintain the writ petition, 
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46. In order to deal with the 
question of validity of the Act, it is ne- 
cessary to examine the purpose and the 
object in view for which the Act was 
passed. It is an Aet to provide for the 
Constitution and regulation of an Armed 
Central Reserve Police Force. The  pre- 
amble of the Act says: 

"Whereas it is expedient to provide 
for the constitution and regulation of an 
Armed Central Reserve Police Force.” 
Section 3 of the Act deals with the Con- 
stitution of the Force and provides that 
there shall continue to be an Armed 
Force maintained by the Central Govern- 
ment and called the Central Reserve 
Police Force. Section 4 deals with  ap- 
pointment and powers of superior offi- 
cers, Section 5 deals with enrolment and 
Section 6 deals with the resignation and 
withdrawal from the Force. Section 7 of 
the Act which is of importance for the 
purpose of this appeal, deals with gene- 
ral duties of members of the Force. This 
section is as follows: 

"7 (1) It shall be the duty of every 
member of the Force promptly to obey 
and to execute all orders and warrants 
lawfully: issued to him by any competent 
authority, to detect and bring offenders 
to justice and to apprehend all persons 
whom he is legally authorised to appre- 
hend and for whose apprehension suffici- 
ent grounds exist. ` . 

(2) Every member of the Force shall 
be liable to serve without and beyond, as 
well as within the territory of India." 

4. Section 8 deals with superin- 
tendence, control and administration of 
the Force. Section 9 deals with more 
heinous offences. This section has created 
new offences, and has also prescribed 
punishments which may be imposed on 
members of the Force. Section 10 deals 
with the less heinous offences which again 
are special offences for which the mem- 
bers of the Force only may be liable. 
Section 11 prescribes minor punishments, 
Section 16 which is also important for 
the purpose of this appeal, deals with 
powers and duties imposable on members 
of the Force. It is as follows: 


"16, (1) The Central Government 
may, by general or special order, confer 
-or impose upon any member of the Force 
any of the powers or duties conferred or 
imposed on a Police Officer of any class 
or grade by any law for the time being 
in “force. 


(2) Notwithstanding anything con- 
tained in the Code of Criminal Procedure, 
1898, the Central Government may invest 
the Commandant or an Assistant Com- 
mandant with the powers of a Magistrate 
of any class for the purpose of enquiring 
into or trying any offence committed by 
a member of the Force against the per- 
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Son or property of another member. Pro- 
vided that— 

(i) when the offender is on leave or 
absent from duty, or 

Gi) when the.offence is not connect- 
ed with the offender's duties as a mem- 
ber of the Force, or 


: Gii) when it is a petty offence, even 
if connected with the offender’s duties as 
a member of the Force, 

the offence may. if the prescribed autho- 
rity within limits of whose jurisdiction 
the offence has been committed, so di- 
rects, be enquired into or tried by an 
ordinary Criminal Court, having jurisdic- 
tion in this matter." 


48. Section 17 deals with protec- 


tion for acts of the Members of the Force, « 


Section 18 deals with power to make 
Rules and the last section in the Statute, 
Section 19. deals with validation of the 
acts done before the commencement of 
the Act. On an analvsis of the various 
sections of the Statute, it seems that the 
two relevant sections are Sections 7 and 
16 which have been set out above. 


49. It is necessary to refer once 
again to the Government of India Act, 
1935, under the provisions of which the 
impugned Act was passed by the Consti- 
tuent Assembly of the Dominion of India 
exercising the powers of the Federal Le- 
gislature. Sub-section (1) of Section 100 of 
that Act provides that the Federal Le- 
gislature has, and the Provincial Legisla- 
ture has not, the power to make laws 
with respect to any of the matters enu- 
merated in List I in the "7th Schedule. 
Sub-section (3) of this Section. as I have 
noticed earlier, confers upon the Provin- 
cial Legislature the power to make laws 
for a province or any part thereof with 
respect to any of the matters enumerated 


in List Il in the 7th Schedule. The ques- 


tion is if, having regard to the provisions 
in Section 100, and the distribution of the 
fields of legislation in the "7th Schedule, 
the Constituent Assembly had the com- 
petence to enact the impugned  legisla- 
tion. The Central Reserve Police Force 
was continued by the statute for certain 
specific purposes which have been enact- 
ed in Section 7 of the Act to which I have 
referred earlier. These purposes are inter 
alia to obey and execute all orders and 
warrants lawfully issued by a competent 
authority, to detect and bring offenders 
to justice, and to apprehend persons for 
whose apprehension sufficient grounds 
exist. Sub-section (2) of this Section 
makes the members of the Force liable to 
serve without and beyond the territory 
of India, as well as within the territory 
of India. Keeping aside the provisions of 
sub-section (1) of Section 7 for the time 
being, as I shall refer to them later in 
this judgment, it seems to me that sub- 
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dantly clear that the Federal Legislature 
alone had the competence to make the 
law, and the State Legislature could not 
possibly have the competence to make the 
enactment, imposing liability upon the 
members of the Force to serve "without 
and beyond" the territory. of India. The 
Provincial Legislature under the Gov- 
ernment -of India Act, 1935, has no juris- 
diction to make laws imposing liability 
on a member of the Force to serve be- 
yond the territory of India. Such a liabi- 
lity could be imposed by Federal Legis- 
lature alone. Secondly, the members of 
the Force are liable to serve in any part 
of the territory of India. The Provincial 
Legislature of Bengal could possibly have 
no jurisdietion to impose the liability on 
members of the Force to serve in any 
part of India beyond the borders of Ben- 
gal By Sec. 99 (1) of the Government of 
India Act, 1935, the jurisdiction of the 
Provincial Legislature of Bengal was con- 
fined. to the territory of Bengal and could 
not extend beyond this territory. This, 
in my view, is decisive so far as the ques- 
tion of competence of the Provincial 
Legislature of Bengal is concerned. In 
my view, there is no room for debate or 
doubt on the question whether the Pro-. 
vincial Legislature of Bengal could enact 
a law which would have the effect of 
imposing obligations on members of the 
Foree to serve beyond the territory of 
Bengal, much less beyond the territory 
of India. 

50. I shall now turn to the "th 
Schedule and the distribution of the fields 
of legislation by Lists I, H and III. In 
dealing with these Lists, and before go- 
ing into the question of applieation of the 
doctrines of ejusdem generis, and the 
principle of pith ard substance, in the 
construction of Statutes, I shall deal 
with the broad principles of distribution 
of legislative subjects by these three 
Lists. List I is the Federal Legislative 
List, and Item I of this List is: 

"1 The Naval, Military and Air 
Force of the Dominion and any other 
Armed Forces raised or maintained by 
the Dominion; and Armed Forces which 
are not Forces of the Dominion but are 
attached to or operating with any of the 
Armed Forces of the Dominion; Central 
Intelligence Bureau, Preventive Deten- 
tion for reasons of State connected with 
defence or External Affairs.” 


It is therefore apparent that besides 
Navel, Military and Air Forces, the fields 
of legislation relating to any other Armed 
Forces raised or maintained by the Domi- 
nion, exclusively vests in the Federal 
Legislature. The question whether the 
words "any other Armed Forces" are to 
be read eiusdem generis is a matter which 
would be examined later on. What is of 
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importance is thet the Armed Force to 
be raised and maintained by the Domi- 
nion, is an exclusive field of legislation}. 
of the Federal Legislature. The emphasis 
is on "Armed Forces" because in the 
List II, which is the Provincial Legisla- 
tive List, the Provincial Legislature has 
not been given any power to raise an 
Armed Force. 'The Civil Police which is 
concerned with the maintenance of pub- 
lice order is not an Armed Force, even 
though fire-arms are provided to the 
members of the Police Force. An Armed 
Force is entirely different from a Police 
Force provided with fire-arms. This is 
the first matter to be noticed in examin- 
ing the subjects distributed by List I, 
List Yl and List III of the 7th Schedule. 
Item I in List II is “Public Order" which 
is eommonly known as maintenance of 
law and order, and which includes main- 
tenance of peace, enforcement of law, 
detection of crime, apprehension of cri- 
minals and other similar matters dealt 
with by the Criminal Procedure Code. 
Item 3 in this List is "Police including 
Railway and Village Police". It is this 
item in the Provincial List which is the 
source of inspiration of the contention of 
the first respondent, that the Central Re- 
serve Police Force Act is ultra vires the 
Government of India Act, 1935, and be- 


.yond the competence of Federal Legisla- 


ture and the Constituent Assembly of the 
Dominion of India. The basis for this 
contention was that legislation in matters 
connected with the Police was within the 
exclusive jurisdiction of the Provincial 
Legislature, and because the impugned 
Act, under Section 7 thereof, empowered 
the Central Reserve Police to detect 
crime and apprehend criminals,. they 
were discharging the powers of the Civil 
Police. Therefore, it was argued, the 
impugned Act had trenched upon the 
legislative field cf the Provincial Legis- 
lature, and for that reason it was ultra 
vires the Government of India Act, 1935. 
Turning now to List III which is the 
Concurrent List, it is to be noticed that 
Item 1 in this List is criminal law in- 
cluding all matters included in the Indian 
Penal Code and Item 2 is: 

"Criminal Procedure including all 
matters included in the Code of Criminal 
PP CE at the date of passing of this 

ct.” 


51. It was argued by the learned 
Advocate-General on behalf of the appel- 
lant that the Federal Legislature was 
competent to legislate on all matters in- 
cluded in the Code of Criminal Proce- 
dure. He relied upon Sections 43, 43, 
46-49, 53, 54, 77, 78, 149 and 151 of the 
Criminal Procedure Code in support of 
his contention that the Central Legisla- 
ture could legisíate on matters relating 
to the arrest of criminals, search, seizure 
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of weapons, arrest without warrant, issue 
and execution of warrants of arrest and 
prevention of the commission of cognis- 
able offences. These are subjects relat- 
ing to the functions of the Civil Police 
connected with the maintenance of law 
and order. Yet by virtue of Item 2 in 
List III, it was argued, the Federal Legis- 
lature had the competence to legislate on 
any of the matters touching these sub- 
jects. Therefore, it was argued, even 
though the Central Reserve Police Force 
had been given the power to detect and 
apprehend criminals, which function 
overlaps the functions of the Civil Police, 
it could not be said that the Statute 
creating the Force was ultra vires. The 
legislative field of the Federal Legisla- 
ture included the entire Code of Criminal 
Procedure and therefore, it was submitted, 
the powers and functions conferred on 
the Forces by Section 7 of the impugned 
Act were quite within the competence of 
the Federal Legislature. 


52. It seems to me that there is 
good deal of force in this contention of 
the learned Advocate-General. Keeping 
in mind the fact that legislation on all 
matters including the Indian Penal Code 
and all matters included in the Code of 
Criminal Procedure has been placed in 
the Concurrent List, Federal legislation 
on matters included in the Penal Code 
and the Criminal Procedure Code, can- 
not be questioned or challenged on the 
ground that powers and functions con- 
nected with the provisions in the Indian 
Penal Code and the Criminal Procedure 
Code have been conferred by a Federal 
Statute on a Force raised by a Statute 
enacted by the Federal Legislature. It is 
easy to condemn a Statute on the ground 
that it is ultra vires the powers of the 
Legislature and that it trenches upon the 
legislative field of a different Legislature, 
but it is less easy to uphold such a view 
when the provisions in the Constitution 
relating to distribution of legislative 
. powers to different Legislatures are close- 
ly analysed. What is there, in this case 
that attracts the censure of ultra vires? 
It is legislation by the Constituent As- 
sembly, exercising the powers of the 
Federal Legislature, conferring powers to 
execute warrants, to detect crime and to 
apprehend and bring to justice, persons 
so apprehended and for whose apprehen- 
sion sufficient grounds exist. These are 
the powers which have been conferred 
by Section 7 of the impugned Act upon 
the Central Reserve Police Force. The 
other provision in the impugned Statute, 
which is claimed to have transgressed the 
limits of Federal legislations is Section 16, 
to which I have referred earlier. In my 
view, the matters covered by both Sec- 
tion 7 and Section 16 of the impugned 
Act are within the matters included in the 
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Code of Criminal Procedure. The trial 
Court while holding that the expression 
"procedure" in its wide connotation in- 
cluded all stages involved in the detec- 
tion, prevention and prosecution of crimes 
and offences, proceeded to hold that the 
expression “procedure” had a restricted 
connotation and finally concluded that 
the legislation could not be construed to 
fall within the ambit of Criminal Proce- 
dure. In my view, this is not the correct 
approach in considering the field of legis- 
lation prescribed by. the Constitution Act. 
Entry 2 of List III includes not only Cri- 
minal Procedure, but specifically includes 
all matters included in the Code of Cri- 
minal Procedure, and it is a superfluity 
to say that the Criminal Procedure Code 
not only deals with procedural matters 
but also enables the appropriate autho- 
rity to confer powers on the law-enforc- 
ing agents for various other purposes 
which can, by no means, be said to be 
purely or only procedural in nature. The 
powers that have been conferred on the 
members of the Force by Section 7 and 
Section 16 of the Act clearly come within 
the ambit of matters covered by the 
Code of Criminal Procedure, and for that 
reason, the Federal Legislature is as com- 
petent as the Provincial Legislature to 
make laws touching such matters. 


Low 2 

. 53. In considering the question of 
vires of a Statute, when the challenge is 
on the ground of competence of a Legis- 
lature, the vision should neither be 
dimmed nor clouded by adherence to 
principles of construction which ought not 
to be invoked, and it ought not to be held 
by the application of such principles that 
the Legislature has overstepped the limits 
imposed by the Constitution. The effort 
should be to uphold the legislation, if its 
true character is such as to place it with~ 
in the field of the legislature. The pre- 
sumption should be that the legislature 
in passing the Act has covered those sub- 
jects only which are within its com- 
petence. If the true character of the en- 
actment is within the legislative field of 
the legislature, it should be upheld, even 
if incidentally, the field of legislation of 
another legislature has. been  trenched 
upon. That is a principle well settled 
and established in considering the ques- 
tion of vires of a Statute and must be 
adhered to. A departure from these 
principles would lead to unproductive 
deliberation of irrelevant questions which 
should be avoided. 


54. The Court should however un- 
hesitatingly strike down a Statuté or any 
of its provisions, if it is satisfied that the 
legislature has clearly and manifestly 
Jegislated on matters beyond the field 
prescribed by the Constitution Act and 
not merely incidentally trenched upon 
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- the field prescribed for -another legisla- 
ture by the Constitution Act. 


55. In proceeding to consider the 
question of vires of the Act, the first 
matter to be considered is the title of the 


. Act which in this case is the Central Re- 


serve Police Force Act. The title of the 
Act, as defined by Section 1 of the Act, 
taken together with the Constitution of 
the Force by Section 3 of the Act which 
says: "There shall continue to be an 
Armed Force maintained by the Central 
Government ànd called the Central Re- 
serve Police Force" makes it abundantly 
clear that the Armed Force'continued by 
the Statute is a "Reserve Armed Police 
Force". The word "Reserve" used in the 


- .Act should receive its due meaning and 


interpretation, and the use of that word 
is significant. It should not be ignored 
and cannot be treated as superfluous. 
The ordinary meaning of the word "Re- 
serve” is that it is a stock which may be 
drawn upon whenever needed, that is to 
say, in this case a Force which is not in- 
tended. to become operative ordinarily, 
but would become operative whenever 
the situation demands. Our attention 
was drawn to the meaning of the word 
“Reserve” as appearing under the word 
"Militia" in Wharton’s Law Lexicon 14th 
Ed. P. 656, where it is stated: “The term 
Militia is now applied to that part of the 
Army Reserve which was formerly call- 
ed the ‘Special Reserve’ ............... This 
Reserve Force can be used in times of 
emergency and danger where required, 
but any member of this Force can volun- 
teer for "service at other times than 
these". This definition makes it clear 
that a Reserve Force is not intended to 
be deployed in ordinary circumstances, 
but is intended to be deployed whenever 
the situation develops to such an extent, 
and in such a manner, that the Force 
available is not adequate to cope with it. 


^56. In this connection, I should 
notice the averments in the Affidavit-in- 
Opposition affirmed by Prem Prakash 
Khanna on June 3, 1971. In paragraph 9 
of this affidavit, it is stated that the Cen- . 
tral Reserve Police Force is deployed, 
with a view. to assist the civil power of 
the State Government and in para- 
graph 10, it is stated that the Union Gov- 
ernment decides the size of the Force in 
a State mainly on the basis of expected 
requirement of aid to civil power of the 
State. Reference should also be made to 
paragraph 13 of the Affidavit-in-Opposi- 
tion affirmed by R. N. De on January 18, . 
1972. In that paragraph, it is stated that 
the question of posting of the Central 
Reserve Police Force, and its existence 
are being constantly watched and con- 
sidered by the respondents and it is sub- 
mitted that as soon as- the respondents 


' withdrawal. 
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would feel that the normal situation has 
been established in the State, the same 
will be withdrawn. Excepting for a bare 
and vague denial in the  Affidavit-in- 
reply affirmed by the first respondent on 
February 7, 1972, no attempt has. been 
made to controvert or dispute the state- 
ments made in the affidavits-in-opposi- 
tion. It is, therefore, clear to me that 
the Central Reserve. Police Force has 
been brought into West Bengal to meet a 
particular need, and it is not intended to 
be permanently posted in the State, and 
is to be withdrawn as soon as the appel- 
lant and the second respondent are 
satisfied that the situation warrants such 
Jt is plain to me that the 
Central Reserve Police Force has not 
been deployed in the State of West Ben- 
gal, even assuming that its duties and 
functions coincide with and are the same 
as that of the Police Force of the State, 
for the purpose of usurping the powers, 
functions and duties of the latter. It is 
also clear to me that the Central Re- 
serve Police-Force has been brought into 
the State in aid of the State Police, and 
the necessity for its deployment in the 
State is under constant review. 


57. As I said earlier the use of the 
word "Reserve" in the title of the Act 


‘and also in Sec. 3 is significant, and this 


should not be lost sight of. An Armed 
Reserve Police Force cannot be equated 
with the Civil Police of the State. It 
cannot for that reason be said that the 
Act is an invasion on the field of legis- 
Jation in Entry 3 of List Il of the "th 
Schedule to the Government of India 
Act, 1935, even assuming that the mem- 
bers of the Force may be called upon to 
discharge the duties prescribed by Sec- 
tion 7 of the Act. I will now proceed to- 
deal with the other contentions raised on 
behalf of the parties in this appeal. ` 


58. It was argued by Mr. A. P. 
Chatterjee on behalf of the first respon- 
dent, that the Act merely dealt with the 
procedure for taking action with regard 
to a special class of persons, namely, the 
members of the Central Reserve Police 
Force. It was next argued that Entry 2 
in List III of the 7th Schedule dealt with 
"Procedure" which meant the successive 
steps in litigation. It was further argued 
that the Act was concerned with the 
creation of a Force for certain specified 
purposes namely, prevention and detec- 
tion of erimes, and maintenance of law 
and order, and therefore it was not pos- 
sible to construe or to consider such 
legislation as falling within the scope of 
Criminal Procedure which was Entry 2 
of List III of the 7th Schedule. 


59. It seems to me that there is 
an inherent fallacy in this argument. 


` 
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The Statute was not merely concerned 
with setting up of an Armed Force for 
detection and prevention of crimes, and 
maintenance of law and order, but it 
created and defined new offences, which 
would not have been offences under the 
existing laws, but for the provisions in 
the Statute itself. Section 9 of the Act 
deals with more heinous offences, Sec- 
tion 10 deals with less heinous offences 
and Section 11 prescribes minor punish- 
It was said that these were of- 
fences with regard to the acts or omis- 
sions of a particular class of persons and 
were not of general application. But the 
mere fact that the offences contemplated 
by the Act are offences with regard to 
the conduct of a particular class of per- 
sons, does not make the Act any the less 
a penal Act which has created new of- 
fences and prescribed new punishments 
unknown to the existing law. There are 
innumerable instances of Special Sta- 
tutes, which have created new offences 
by a particular class of persons. The 
Act, in my view, is legislation with re- 
gard to Criminal Law in Entry 1 of 


List III, and matters included in the Code: 


of Criminal Procedure in Entry 2 of the 
said List, the fact that it applies only to 
the Central Reserve Police Force and not 
to all persons, notwithstanding. It is 
not, in my view, the correct approach in 
construing the vires of the Statute, to 
consider whether the Act is dealing with 
procedure only as prescribed by Entry 2 
of List III of the 7th Schedule. The Act 
plainly and manifestly deals, in addition 
to other matters, with Criminal Law as 
such, which comes within the ambit of 
"Entry 1 of List III. ‘ 

60. I now proceed to deal with 
the contention of Mr. Chatterjee that 
"Police" is a subject on which the Pro- 
vincial Legislature alone had the exclu- 
sive jurisdiction to legislate, and there~ 
fore the Federal Legislature was not 
competent to pass an Act relating to the 
“Police”. It is true that the Act is call- 
ed the Central Reserve Police Force Act. 
It is also true that the duties created by 
Section 7 of the Act, in so far as they re- 


late to detection of crimes and of bring- . 


ing offenders to justice, execution of 
warrants and apprehension of persons 
legally authorised to be apprehended, are 
duties which the Civil Police is also re- 
quired to discharge. But the question is 
does the use of the word "Police" make 
the Federal Legislature, incompetent to 
enact the law, because "Police" is includ- 
ed in List II of the 7th Schedule? The 
trial Court, in dealing with this question 
referred to the dictionary meaning of 
the word “Police” which is: 


“the Department of Government 


which is concerned with the maintenance. 


of public order and safety and the en- 
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forcement of law, the extent of its func- 
tions varying greatly in different coun- 
tries and at different periods. The civil 
force to which is entrysted the duty of 
maintaining the public order, enforcing 
regulations for the prevention and punish- 
ment of breach of the law and detecting 
crime", 


61. It is permissible and it may 
even be necessary to réfer to the name 
and title of a Statute in considering its 
pith and substance. But the words used 
in its title, ought not to be given a 
strictly verbal interpretation, which 
would make ‘the statute invalid. The 
words in the title of an enactment must 
receive their true interpretation, but 
such interpretation must be in the con- 
text of the Statute in its entirety, keeping 
in view its true nature and character. 
The Statute has to be considered as a 
whole, and its validity would depend, in 
considering the question of competence 
of the Legislature on its pith and sub- 
stance, to which subject I shall revert in 
greater detail later in this judgment. 


62. The word “Police” is known 
to be used in connection with organisa- 
tions which have nothing to do with ex- 
ecution of warrants, detection of crime, 
apprehension of criminals and bringing 
of such criminals to: justice. For instance, 
the Military Police functions wherever 
units of Army are stationed. Their duties 
are far removed from those which the 
Civil Police discharge under the Criminal 
Law and Procedure of a State. Its duties 
are confined to regulation, control and 
apprehension of members of the Armed 
Forces. Similarly, there is the -other 
organisation known as "Interpol" which 
is the name for the International Police 
Force whose duties again are far removed 
from detection and apprehension of cri- 
minals under the local Criminal Law and 
procedure. Then again there is the Rail- 
way Police, whose duties are far removed 
from those of the Civil Police of the State, 
and are confined to matters connected 
with the Railway administration in its 
own sphere of law and order. 


63. Taking into consideration the’ 
provisions in Section 3 and Section 7 (2) ` 
of the Act, there can hardly be any doubt 
that the object of the Act is to raise an 
Armed Force to be maintained by the 
Central Government, every member of 
which Force shall be liable to serve be~ 
yond the territorial limits of India and 
also within any part of the territory of 
India. These, in my view, are far re- 
moved from the ordinary and normal 
duties of a Civil Police and also far re- 
moved from the duties in the dictionary 
definition quoted above. In my view, 
therefore, it can by no means be said 
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that merely because the word "Police" 
has been used, the subject-matter of 
legislation covered by the impugned. Act 
is within the exclusive field of legislation 
of the Provincial Legislature by reason 
of Eniry 3 of List II of the 7th Schedule 
to the Government of India Act, 1935. 


64, I will now proceed to consider 
the question of application of the doc- 
trine of ejusdem generis in regard to the 
vires of the Act. In doing so, I shall in 
the first instance refer to the decision of 
the Supreme Court AIR 1962 SC 123, 
which was relied upon by the learned 
Advocate-General and to which reference 
has been made by the trial Court. In that 
case a writ petition was filed under Arti- 
cle 32 of the Constitution raising the 
question of the vires of Section 16 (3) (a) 
(i) of the Indian Income-tax Act, 1922, 
and in dealing with this question it was 
said at p. 125 of the Report: . 

"It is well settled that the Entries in 
the List are not powers but are only 
fields of legislation, and that widest im- 
port and significance must be given to 
the language used by Parliament in the 
various Entries.” 


On this question reference should also 
be made to another decision of the Sup- 


reme Court AIR: 1962 SC 1044. In that. 


case the vires of the West Bengal Ori- 
ental Gas Company Act, 1950, was the 
subject-matter of challenge and dealing 
with the question of distribution of legis- 
lative power under the different Lists in 
the 7th Schedule in the Constitution, it 
was held: 


"The power to legislate is given to 
the appropriate legislature by Art. 246 
of the Constitution. The Entries under 
the 3 Lists are only legislative heads 
or fields of legislation: They demarcate 
the area over which the appropriate 
legislature can operate. It is also well- 
settled that widest amplitude should be 
given to the language of the Entries. But 
some of the Entries in the different Lists 
or in the same List may overlap and 
sometimes may also appear to be in di- 
rect conflict with each other. It is then 
the duty of this Court to reconcile the 
Entries and bring about harmony  be- 
tween them." 


65. Keeping these observations in 
mind, I will proceed to deal with the 
question of application of the principle 
of ejusdem generis in construing Entry 1 
of List I of the 7th Schedule to the Gov- 
ernment of India Act, 1935. The relevant 
part of that Entry is: "The Naval, Mili- 
tary and Air Force of the Dominion and 
any other Armed Forces raised-or main- 
tained by the Dominion...... => Shortly put 
the doctrine of ejusdem generis means 
that where particular or specific words 
have been used in a Statute and these 
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words are followed by. general words 
then the general words are to be con- 
strued to be restricted to the same genus 
as the particular or specific words which 
precede the general words, that is to 
say, the general words following parti- 
cular words should be construed to mean 
only things of the same variety as indi- 
cated by the particular words. In this 
case, the words "The Naval, Military and 
Air Forces of the Dominion" are follow- 
ed by the expression "any other Armed 
Forces maintained by the Dominion". 
The question is whether by application 
of the doctrine of ejusdem generis, it 
can be said that the only Armed Force 
that could be raised under Federal legis- 
lation was to be an Armed Force similar 
to the Naval, Air and Military Forces to 
be used for the defence of the country. 
In applying the doctrine; however, there 
must be a genus or a category, and if 
there is no genus or category, the doc- 
trine has no application and cannot be 
invoked. The learned Advocate-General 
contended that the doctrine could not be 
invoked and applied in this ease because 
there was no distinct genus, He argued 
that the Army, Navy and Air Force were 
separate and independent units, consti- 
tuted under separate Statutes of Parlia- 
ment, and there was neither category nor 
genus running through the Army, Navy 
and Air Force. In support of this con- 
tention reliance was placed by him on 
a decision of the Supreme Court AIR 


1967 SC 1857. The trial Court, however, 


firstly applied the doctrine of ejusdem 
generis and held that it would be in- 
appropriate to include a Civil Armed 
Force created for the public order and 
for detection of crimes in the category 
of "any other Armed Forces" in Entry 1 
of List I of the 7th Schedule to the Gov- 
ernment of India Act, 1935. 
holding this, the trial Court proceeded 
to hold. that it would be inappropriate to 
exclude the Central Reserve Police Force 
from the category of "any other Armed 
Forces” solely or mainly on the ground 
that on an application of the doctrine of 
ejusdem generis, it was not an Armed 
Force similar to the Naval, Military aud 
Air Forces of the Dominion. 


66. In my view, however, the ap- 
plication of the doctrine of ejusdem ge- 
neris in this case is not relevant and not 
necessary for the purpose of this appeal. 
The reason for my saying so is. that, 
even if the doctrine is applied, the Arm- 
ed Force continued by Section 3 of the 
Act, with its duties such as those speci- 
fied in Section 7 (2), of the Act, cannot 
but be held to be an Armed Force of 
the nature of the Army which may be 
called upon for duty outside the terri- 
tory of India and within any part of the 
territory of India. In coming to this con- 
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clusion, I am assuming that there is a 
genus or category in the three varieties 
of Forces namely, "The Naval, Military 
and Air Forces of the Dominion" and 
that genus is the defence of the country. 
The Central Reserve Police Force with 
its duties, such as they are, can by no 
means be said to be a Civil Armed Force 
created only for the maintenance of 
public order and for prevention and de- 
tection of crimes. Nor can it be said to 
be a Police Force within the meaning of 
the term "Police" in Entry 3 of List II, 
whose duties must necessarily be con- 
fined to be within territorial boundary of 
the province, and who can never be called 
upon to function beyond this territorial 
boundary. and certainly not beyond the 
territorial limits of India, 

"61. Tf, on the other hand, the doc- 
trine of ejusdem generis is not applic- 
able, the Federal Legislature is without 
a doubt competent to raise. an Armed 
Force to be maintained by the Central 
Government, There can be no doubt that 
the Force is an Armed Force, the use of 
the word.'"Police" notwithstanding. This 
Armed Force was raised by the Central 
Government and is being maintained by 
them. Its duties are such, as have been 
laid down in Section 7 and Section 16 of 
the Act. It is liable to be called upon to 
do its duties anywhere within the terri- 
tory of India and also beyond the limits 
of such territory. Such being the posi- 
tion, it cannot.but be held that it comes 
within Entry 1 of List I of the 7th Sche- 
dule to the Government of India Act, 
1935. 


: 68. I wil now turn to the appli- 
cation of the doctrine of pith and sub- 
` stance in considering the question of 
vires of the Act. Shortly put, this doc- 
trine which has been evolved by the 
Judicial Committee for the purpose of 
dealing with the question of vires of a 
Statute, means that where the questions 
of validity of a Statute have been raised, 


'. on the ground that the Legislature en- 


acting that Statute has transgressed the 
limits prescribed by the Constitution in 
its provisions regarding distribution’ of 
legislative fields between different Legis- 
latures, the Court should look at the true 
nature and character of the Statute, for 
the purpose- of determining whether the 
legislation is invalid on the ground that 
it was beyond the competence of the 
Legislature enacting it. I have referred 
to the various provisions in the impugn- 
ed Act, and keeping those in mind, the 
question is what is the true nature and 
character of the Act? In answering this 
question it will be a wrong approach to 
take particular section of the Statute, 
and then see if it comes within this or 
that List in Schedule 7 to the Govern- 
ment of India Act, 1935. I say it will be 
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a wrong approach, . because the true 
nature and character of the Act cannot 
be ascertained by testing particular sec- 


‘tions of the Statute with reference to 


the subjects in one or another List, but 
the Statute has to be read as a whole, to 
ascertain its true nature and character, 
its true object and purpose. As I have 
noticed earlier it provides for the conti- 
nuation of an Armed Force to be main- 
tained by the Central Government, and 
under Section 7 (2), every member of the 
serve without 
and beyond, as well as within the terri- 
tory of India. Section 8 deals with supe- 
rintendence, control and administration 
of the Force. Sections 9 to 15 deal with 
offences and punishments. Section 16 (1) 


enables the Central Government to con- = 


fer upon members of the Force, the 
powers and duties conferred upon a 
Police Officer by any law in force. Sec- 
tion 16 (2) says that notwithstanding the 
provisions in the Code of Criminal Pro- 
cedure, the Central Government may in- 
vest the Commandant or Assistant Com- 
mandant with the powers of a Magistrate 
for enquiring into or trying offences com- 
mitted by a member of the Force and 
punishable under the Act or any offence 
committed by a member of the Force 
against the person or property of ano- 
ther member. Section 18 confers upon 
the Central Government the power to 
make Rules and Section 1% provides for 
validation of acts done before the com- 
mencement of the Act. I have very care~ 
fully considered all the Sections of the 
Act, and have also taken into considera- 
tion. the objects and reasons together 
with the preamble of the Act. The mate- 
rial portion of the objects and reasons is 
as follows: 


"For the purposes of this Bill, this 
Force falls within the category of''any 
other Armed Forces raised or maintain- 
ed by the Dominion’ mentioned in Para- 
graph 1 of List I of the 7th Schedule to 
the Government of India Act, 1935, as 
adapted". 


The Preamble to the Act is: 


“whereas it is expedient to ` provide 
for the Constitution and regulation.of an 
Armed Central Reserve Police Force." 


69. The question is should it be 
held, keeping in view the objects and 
reasons of the Bill the preamble of the 
Statute itself, and the provisions in the 
same, that the object of the Act, and its 
purpose is to usurp or take over the 
functions of the Police, which is Entry 3 
of List II of the 7th Schedule? The se- 
cond question is, can it be held that the | 
object and the purpose of the Statute is 
to create an Armed Force to discharge 
fhe duties of the Civil Police in main- 
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taining public order? The answer to both 
these questions, in my view, cannot but 
be in the negative. While Section 7 (1) 
of the Act imposes upon members of the 
Force the obligation to obey and execute 
orders and warrants, to detect and bring 
offenders to justice and to  apprehend 
persons who are legally authorised to be 
so apprehended, these provisions have 
to be read along with Section 7 (2) of the 
Act, by which every member of the 
Force shall be liable to serve beyond the 
territory of India, as well as, within the 
‘territory. In considering the question of 
object and purpose of the Act, it must be 
borne in mind, that no Provincial Legisla- 
ture could legislate for creating a Force 
which would be liable to serve throughout 
the territory of India, nor could such a 
Force be made liable by Provincial Legis- 
Jation to serve beyond the territory of 
India. The sphere of activities and duties 
of the Force is not confined to the pro- 
vincial boundaries, but extend to the 
whole of the territory of India and fur- 
thermore, beyond the territory of India. 
It is beyond doubt and debate that no 
Provincial Legislature exercising its legis- 
Jative powers under the Government of 
India Act, 1935, and within the fields 
prescribed by Lists II and III of the 7th 
Schedule, could pass an Act which would 
be operative and enforceable not only 
beyond the territorial boundary of the 
province itself, but beyond the territorial 
boundary of India. In my view, no other 
conclusion on this question is possible. 
.It is not possible, in the first instance, to 
hold that the impugned enactment was 
within the exclusive field of legislation 
of the Provincial Legislature. It is not 
possible again to hold that it was within 
the competence of the Provincial Legis- 
lature to make a law for creating a Force, 
imposing duties upon it to be discharged 
beyond the territorial boundary of the 
province and beyond the territorial boun- 
dary of India. . 

10. Mr. Chatterjee said that the 
objects and reasoris should. not be looked 
into in considering the question of vires 
of the Statute, as they were not part of 
the Statute itself. But while it is true 
that the statements in the objects and rea- 
sons of a Statute, cannot and ought not to 
ibe decisive in the matter of construction 
of a Statute, when doubts are raised as 
to the true object and character of a Sta- 
tute, or as to the meaning of particular 
words and phrases used, the Courts have 
not only taken into consideration the 
statements in the objects and reasons of 
the Statute but have also taken into con- 
sideration the debates on the Bill in the 
Legislature. 

T1. On the question discussed 
above, our attention was drawn by the 
learned Advocate-General to a decision 
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of the Federal Court 1940 FCR 188 = 
(AIR 1941 FC 47) The dietum of Gwyer 
C. J. on which reliance was placed by 
ihe counsel for the appellant and which 
was quoted with approval by the Judicial 
Committee, as -I will presently notice, is 
at p. 201 of the Report and is as follows : 


“It must inevitably happen from 
time to time that legislation, though pur- 
porting to deal with a subject in one List, 
touches also on a subject in another List; 
and the different provisions of the enact- 
ment may be so closely intertwined that 
blind adherence to a strictly verbal inter- 
pretation would result in a large number 
of Statutes being declared invalid because 
the legislation enacting them may appear 
to have legislated in a forbidden sphere. 
Hence the Rules which have been evolved 
by the Judicial Committee whereby the 
impugned Statute is examined to ascer- 
tain its pith and substance, or "its true 
nature and character' for the purpose of 
determining whether it is legislation with 
respect to matters in this List or that...... 
HA In my opinion this Rule of interpre- 
tation is equally applicable to the Indian 
Constitution Act." 


In that case, the question of vires of the 
Madras Agriculturists Relief Act: was 
before the Court. This Act was intended 
to give relief to the agriculturists in debt. 
It provided for scaling down all debts 
payable by agriculturists. It also provid- 
ed that where an  agriculturist paid 
to his creditor twice the amount of the 
principal, the debt should be deemed to 
have been discharged. There was no re- 
ference in the Act either to Promissory 
Notes or to Negotiable Instruments. The 
attack on the vires of the Act was on the 
ground that it was beyond the compet- 
ence of the Madras Legislature as it 
dealt with debts which in large number 
of cases were based on Promissory Notes, 
which was within the exclusive field of 
legislation of the Central Legislature 
under Entry 28 of List I of the "th Sche- 
dule. The Full Bench of the Madras High 
Court held that the impugned Act did not 
trench upon the exclusive powers of the 
Federal Legislature and the observations 
quoted above were made in upholding 
the decision of the Madras High Court. 
A similar question came up before the 
Judicial Committee in 74 Ind App 23 = 
(AIR 1947 PC 60) In that case, the vires 
of the Bengal Money-lenders Act was 
questioned on the ground that though 
"money-lending and money-lenders” were 
within the legislative competence of the 
Provincial Legislature under Entry 27 of 
List II, it trenched upon incidentally on 
“Promissory Notes and Banking" which 
were subject-matters reserved for the 
Federal Legislature under Entries 28 and 
38 of List I. The Judicial Committee in 
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holding that the impugned Act was not 
invalid because it incidentally  trenched 
on Federal field of legislation quoted 
with approval the dictum of Gwyer, C. J. 
quoted above, In coming to the conclu- 
sion to which it did, three questions were 
posed by the Judicial Committee and 
they were as follows : 

."l. Does the Act in question deal in 
pith and substance with money-lending? 

2. If it does, is it valid though it in- 

cidentally trenches on matters reserved 
for the Federal Legislature? 
t 3. Once it is determined whether the 
pith and substance is money-lending, is 
the extent to which the Federal field is 
invaded a material matter? 

12. Lord Porter who delivered 
the judgment held that in pith and sub- 
Stance the transactions were money-lend- 
ing though a Promissory Note was taken 


as security. With regard to the second 
question mentioned above in rejecting 
the contention that a provincial legisla- 


tion should be struck down even though 
it incidentally touched upon a subject 
in the Federal List, it was held at pp. 42- 
43 of the Report: 

“In their Lordships’ opinion this 

argument should not prevail. To take 
such a view is to simplify unduly the 
task of distinguishing between the powers 
of divided jurisdiction. It is not possible 
to make so clean a cut between the 
powers of various Legislatures: They are 
bound to overlap from time to time. 
Moreover, the British Parliament when 
enacting the Indian Constitution Act had 
a long experience of the working of the 
British North America Act and the Aus- 
tralian Commonwealth Act, and must 
have known that it is not in practice pos- 
sible to ensure that the powers entrusted 
to the several Legislatures will never 
overlap." 
In dealing with the third question, it was 
held that the invasion by provinces into 
subjects in the Federal List was an im- 
portant matter and answering the third 
question, it was observed at p. 43 of the 
Report : 

"No doubt it is an important matter, 
not, as their Lordships think, because the 
validity of an Act can be determined by 
discriminating between degrees of inva- 
sion, but for the purpose of determining 
what is the pith and substance of the im- 
pugned Act. Its provisions may advance 
so far into Federal territory as to show 
that its true nature is not concerned with 
provincial matters, but the question is 
not, has it trespassed more or less, but is 
the trespass, whatever it be, such as to 
show that the pith and substance of the 
impugned Act is not money-lending but 

. Promissory Notes or Banking? Once that 
question is determined the Act falls on 
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one or other side of the line and can be 
seen as valid or invalid according to its 
irue content." 

173. Applying the tests laid down by 
the Judicial Committee and the Federal 
Court, it cannot but be held that even if 
the impugned Act in providing for execu- 
tion of warrants, detection of offenders 
and their apprehension, trenched upon 
the provincial field relating to rnainten- 
ance of public order through the Police, 
such encroachment into the provincial 
field is only incidental to the main pur- 
pose and object of the Act which is to 
raisé an Armed Force, to be kept in re- 
serve, which may be called upon to dis- 
charge its duties throughout the territory 
of India and also without and bevond 
such territory. The overlapping of duties 
with the Civil Police, such as they are, in| 
the matter of execution of warrants, in 
detection of offences and in apprehending 
offenders, is only incidental to the true 
nature and character of the Act and its 
object and purpose. Our attention was 
also drawn by the Advocate-General to 
a decision of the Supreme Court AIR 
1959 SC 544 in which the dictum of 
Gwyer, C. J. was again quoted with ap- 
proval and identieal views were express- 
ed at pp. 545-546 of the Report: 


"After the dictum of Lord Selborne 
in Queen-Empress v. Burah, (1878) 3 AC 
889 oft-quoted and applied, it must be 
held as settled that the Legislatures in 
our country possess plenary powers of 
legislation. This is so even after the divi- 
sion of legislative powers, subject to this 
that the supremacy of the Legislatures is 
confined to the topics mentioned as en~ 
tries in the List conferring respectively 
powers on them. These entries. it has 
been ruled on many an occasion, though 
meant to be mutually exclusive are some- 
times not really so. They occasionally 
overlap, and are to be regarded as enu- 
meratio simplex of broad categories, 
Where in an organic instrument such 
enumerated powers of legislation exist 
and there is a conflict between rival 
Lists, it is necessary to examine the im- 
pugned legislation in its pith and  sub- 
stance, and only if that pith and sub- 
stance falls substantially within an Entry 
or Entries conferring legislative power, is 
the legislation valid, a slight transgres- 
sion upon a rival List, notwithstdnding”. 

74. Our attention was also drawn 
by the learned Advocate-General to a 
decision of the House of Lords 1898 AC 
631, in support of his contention that the 
words "any other Armed Forces" in En- 
try 1 of List I were of the widest ampli- 
tude, and enabled the Federal  Legisla- 
ture fo make the impugned law. In that 
ease Lord Halsbury in interpreting the 
words "free from all expenses whatever 
in connection with the said Tramways” 
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"contention that in 
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held that the word "expenses" by itself 
is a general word and the word "all" 
made it amply clear that it included all 
variety of expenses and also the word 
"whatever" served the same purpose. I 
do not think this: decision is of any assist- 
ance in dealing with the questions with 
which we are concerned in this appeal, 
as the interpretation of the words was 
made in the context of the particular 
Statute which was before the Court. 


13. In support of the  appellant's 
raising an Armed 
Force, the Federal Legislature should he 
presumed to be raising an Armed Force 
which it could raise and which was with- 
in its legislative competence, reliance was 
placed by counsel for the appellant on 
another decision of the Federal Court In 
the matter of Hindu Women's Right to 
Property Act, 1937, AIR 1941 FC 72, in 
which, it was held that there was a gene- 
ral presumption that Legislature did not 
intend to exceed its jurisdiction and that 
where a Legislature with limited and res- 
tricted powers used a word of such wide 
import as "property", the presumption 
must be that it was using it with refer- 
ence to that kind of property with res- 
pect to which it was competent to legis- 


late and to no other, unless the Act was ' 


to be regarded as wholly meaningless and 
ineffective and the word "property" as 
used in the Act should be construed as 
referring only to those forms of property 
with respect to which the Legislature 
which enacted the Act was competent to 
legislate. 


16. I wil now refer to the cases 
on which Mr. Chatterjee, relied. The first 
case on which he relied was a decision of 
the Judicial Committee AIR 1937 PC 91. 
Reliance was placed on this decision for 
the proposition that a Legislature should 
not in the guise of passing any law which 
it was competent'to pass, encroach on any 
of the subjects which was within the field 
of another Legislature in the State, It 
was held in that case that the only limi- 
tation on the plenary powers of the Do- 
minion Legislature to determine what 
shall or shall not be criminal, was the 
condition that Parliament should not in 
the guise of enacting criminal legislation 
in truth and in substance encroach on 
any of the classes of subjects enumerat- 
ed in Section 92 of the Constitution Act. 
I do not see how this decision is of any 
assistance to the first respondent having 
regard to the different sections of the im- 
pugned Act to which I have referred ear- 
lier in this judgment. Mr. Chatterjee next 
relied upon a decision of the Judicial 
Committee, 1896 AC 348, for the propo- 
sition that general power of legislation 
conferred upon the Federal Legislature 
must be strictly confined to such matters 
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as are unquestionably of national interest 
and importance and must not trench up- 
on any of the subjects which ‘are within 
the scope of provincial legislation unless 
they attain such dimension as to affect 
the body-politic of the Dominion. This 
decision again is hardly of any assistance 
to the first respondent, because of the 
view that I have taken that the impugn- 
ed Act in its pith and substance does not 
trench upon the exclusive field of the 
provincial legislation. The last case relied 
upon by Mr. Chatterjee was a decision 
of the Supreme Court AIR 1957 SC 297. 
The passage relied on is at p. 303 of the 
Report where it has been held that where 
a law is challenged on the ground of 
ultra vires, the powers of the legislature 
had to be ascertained with regard to the 
true character of the legislation and that 
one must have regard to the enactment 
as a whole, to its object and scope and 
the effect of the provisions, and further 
that if on such examination, it was found 
that the Act was in substance one on a 
matter assigned to the legislature, it must 
be held to be valid in its entirety even - 
though it might incidentally trench on 
matters which were beyond its compet- 
ence. It was further held: 


"It would be quite an erroneous ap- 
proach to the question to view such a 
Statute not as an organic whole, but as 


a mere collection of sections, then  dis- 
integrate it into parts, examine under 
what heads of legislation those parts 


would severally fall, and by that process 
determine what portions thereof are ultra 
vires and what are not." 


To my mind, on an application of the 
principles enunciated above the impugn- 
ed Act, taken as a whole, cannot but be ' 
held to be within the competence of the 
Federal Legislature. 


Ti. I now turn to the last ques- 
tion in this appeal which, to my mind, is 
of considerable importance, namely, the 
right of the first respondent to relief in 
the writ petition. The trial Court came to 
the conclusion that although there was 
no averment in the petition, relating to 
invasion of any of the rights of the peti- 
tioner, relief could be granted to him in 
the writ petition. As I have noticed in the 
earlier part of this judgment, there is 
no averment whatsoever in the petition, 
alleging invasion of any rights of the first. 
respondent. The first respondent purport- 
ed to make an application on behalf of 
the people of West Bengal He asked for 
leave under Order 1, Rule 8 of the Code 
of Civil Procedure, but this prayer was 
refused. He claims to be a member of the 
Communist Party of India (Marxist) and 
he has alleged in his  affidavit-in-replv 
that on Januarv 13. 1971, he was leading 
a procession of workers belonging to the 
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Communist Party of India (Marxist) and 
was stopped and dispersed by the .Cen- 
tral Reserve -Police Force. It is a well- 
settled principle that a petitioner cannot 
get relief under Art. 226 unless he satis- 
fies the Court that any of his rights has 
been invaded, and that he is entitled to 
appropriate writs and orders for enforce- 
ment of a legal right, the existence of 
which is the foundation of a right to re- 
lief under Art, 226 of the Constitution. 
Such a legal right must be a right of the 
petitioner himself and not a right of per- 
sons who are not before the Court. It is 
a cardinal principle in proceedings under 
Art. 226 of the Constitution that the peti- 
tioner must succeed on the allegations 
made in the petition itself, and if on the 
petition he cannot satisfy the Court that 
there has been any invasion of his per- 
sonal rights and that he is entitled to ap- 
propriate orders for enforcement of such 
rights, the petition must fail. On the 
petition, as it stands, there is nothing to 
show either that the first respondent is 
entitled to maintain the petition, or that 
he is entitled to any of the reliefs asked 
for by him. The Courts have uniformly 
followed the practice of ignoring allega- 
tion of facts made for the first time in 
the affidavit-in-reply, knowing quite well 
that such allegations cannot be contro- 
verted. except by a further affidavit 
which can only be filed by special leave 
to be obtained from the Court. It is no 
answer to this question to say that the 
respondents in the writ petition could 
have applied for leave to file a further 
affidavit to controvert the allegation made 
in the affidavit-in-reply. If relief is to he 
granted to a petitioner on allegations not 
made in the writ petition the proceedings 
under Art. 226 of the Constitution would 
inevitably be involved in an endless 
stream of counter-affidavits and further- 
affidavits which ought not to be encourag- 
ed. In granting relief to the petitioner on 
the ground that he was entitled to the 
relief, the trial Court relied upon a deci- 
sion of the Supreme Court Venkate- 
swara Rao v. Govt of Andhra Pradesh 
AIR 1966 SC 828. The facts in that case, 
to my mind, are altogether différent from 
the facts involved in this appeal now he- 
fore us. The appellant in that case was a 
President of the Panchayat Samiti. A vil- 
Jage had formed a Committee, the appel- 
lant being its President, for collecting 
funds for a health centre. A sum of 
Rs. 10,000/- was collected and deposited 
with the Block Development Officer. The 
appellant represented the village in its 
dealings with the Block Development 
Committee and the Panchayat Samiti. 
There was acquiescence on the part of the 
members of the Committee to his conduct 
in raising and depositing the fund. The 
authorities had also accepted him as a 
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person authorised to act on behalf of the 
Committee, It was in these facts that it 
was held that the appeilant was the re- 
presentative of the Committee and was a 
trustee of the money collected from the 
villagers and therefore the appellant had 
the right to maintain the petition under ' 
Art. 226 of the Constitution. I do not 
think that any of these features is pre- 
sent in the facts in the writ petition out 
The trial 
Court has also noticed that unless the im- 
pugned legislation was enforced against. 
the first respondent, he has no right ta 
challenge the validity of the Act, but then 
went on to hold that maintenance of law 
and order was a matter in which all citi- 
zens were affected, and therefore the 
petitioner was entitled to maintain the 
writ petition. Prima facie, the first res- 
pondent had no right to any relief in the 
petition which he filed. But even taking 
into consideration the allegation made by. 
him in the affidavit-in-reply, that he was 
leading a procession belonging to a parti- 
cular party and was halted by the Cen- 
tral Reserve Police Force, I have no hesi- 
tation in saying that such an allegation 
does not entitle the first respondent to 
maintain a writ petition or to obtain any 
relief on such a petition. He was leading 
a procession belonging to a party. That 
party has not come forward to agitate its 
grievances on a writ petition, nor is there 
anything to show that the party has au- 
thorised him to move the writ petition on 
bebalf of the party. Looked at from any 
point of view, I am of the opinion that 
the first respondent is not entitled to in- 
voke the extraordinary jurisdiction of 
this Court under Art. 226 of the Consti- 
tution or to obtain any relief on a writ 
petition moved thereunder, 


18. The learned Additional  Soli- 
citor-General appearing for the appellant 
in Appeal No. 408 of 1972 adopted the 
arguments advanced by the learned Ad- 
vocate-General and also invited our  at- 
tention to a Notification issued by the 
President of India under the Adaptation of 
Laws Order, 1950, by which; in exercise 
of the powers under Art. 372 (2) of the 
Constitution, the President of India made 
an order that the laws mentioned in the 
Schedule to the order shall have effect 
until repealed or amended by a compe- 
tent Legislature. One of the laws specified 
in the Schedule to the Order is the Cen- 
tral Reserve Police Force Act, 1949. It 
was argued that by virtue of the Presi- 
dential Order. the impugned Act is a law 
in force within the meaning of Art. 372 
(1). Mr. Chatterjee, however, contended 
that the impugned Act could be continu- 
ed as a valid law under the provisions of 
the Constitution, only if it was a valid 
law and that the President had no autho- 
rity under the Constitution to continue a 
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law which was invalid. It seems to me 


that this is really begging the question.. 


The effect of the Presidential Order men- 
tioned above is that though the impugn- 
ed Act is a pre-Constitution Act, it is be- 
ing continued as a valid law after the 
Constitution came into force. 


79. The learned Additional Solici- 
tor-General also relied upon Entry 1 of 
List I of the 7th Schedule to the Govern- 
ment of India Act, 1935, in support of his 
contention that the Federal Legislature 
was competent to pass the impugned Act, 
although it was for the purpose of raising 
an Armed Police Force. As I have already 
dealt with this question earlier in this 
judgment it is not necessary for me to 
deal with this question again. 


80. For the reasons mentioned 
above, I hold that the Central Reserve 
Police Force Act, 1949, was not ultra vires 
the provisíons of the Government of 
India Act, 1935, and was a valid law when 
the Constitution of India came into force. 
I also hold that the President of India 
was competent to continue the Statute as 
a valid law under Art, 372 (1) of the 
Constitution. - 


81. Before concluding, I should 
record that the appeal was very exhaus- 
tively argued by the learned Advocate- 
General for the appellant and also by 
Mr. A. P. Chatterjee for the first respon- 
dent. ! 

82. For the reasons mentioned 
above, both the appeals succeed and are 
allowed. I concur in the order made by 
My Lord, 

` Appeals allowed. 
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x. Dipti Banerjee, Respondent, 
Divorce Suit No. 19 of 1967, D/- 4-6- 
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Index Note:— (A) Divorce Act (1869), 
S. 14 — Application for dissolution of 
marriage on ground of adultery — ‘Adul- 
tery’ — Meaning of. (X-Ref:— Words and 
Phrases — ‘Adultery’. 


Brief Note:— (A) ‘Adultery’ has not 
been defined in the Act itself. Where, in 
an application for dissolution of marriage 
on the ground of wife’s adultery, both 
the parties agree that in case the evi- 
dence justifies the finding that the wife 
had sexual intercourse with the co-res- 
pondent at any place and point of time 
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as alleged by the husband then it will be 

a clear case of adultery, that may be ac- 

cepted. AIR 1959 Cal 451 (SB), Referred. 

(Para 21) 

Index Note:— (B) Divorce Act (1869), 

S. 14 — Application for dissolution of 

marriage on ground of wife's adultery — 

Proof of adultery — Standard and onus 

of — Duty of Court in such cases. (X-Ref: 
— Evidence Act (1872), S. 3). 


Brief Note:—— (B! In order to prove 
the factum of adultery, no direct evi- 
dence is necessary as the same may not 
be available. But cireumstantial evidenca 
must be sufficiently strong and conclu- 
sive, (Para 23) 

Where the parties had opportunity to 
commit such an offence it must also be 
shown by some cogent evidence that such 
opportunity was in fact availed of by the 
parties. Above all the cumulative effect 
of the evidence on record should be such 
as to satisfy the conscience of the court 
that a matrimonial offence has been com- 
mitted by a spouse. Where matrimonial 
relationship is in question and future of 
the children is involved very careful con- 
sideration should be made of the evidence 
to see whether the standards of proof as 
required, have been met, keeping in view 
that the result of such a decision may 
change the social status of the parties and 
their dependants. 'To prove that charge 
against the wife, the conduct of the co- 
respondent in this regard cannot go 
against her to fill up the blank in the evi- 
dence which ought to have been produc- 
ed by husband, (Paras 24, 25) 

Index Note:—(C) Evidence Act (1872), 
S. 29 — Confession — Relevancy of. 

Brief Note:—— (C) Confession becomes 
only relevant when it is shown that it 
was voluntarily made and that the state- 
ment was true. (Para 29) 

Index Note: —— (D) Evidence Act 
(1872), S. 3 — Witness — Credibility of. 

Brief Note:— (D) It is very risky to 
attach any credence to the evidence of 
tutored and/or chance witnesses. 

(Para 30) 


. Arun Prokash Sircar, for Petitioner; 
Sanjib Dutta and Mrs. Neloo Biswas, for. 
Respondent No. 1—Wife; B. M. Shaw— 
Co-respondent in person. 


SEN GUPTA, J.:— This is a Refer- 
ence under Section 17 of the Indian Di- 
vorce Act for confirmation of a decree 
nisi for dissolution of marriage between 
the petitioner Subrata Kumar Banerjee 
and his wife Dipti Banerjee. The hus- 
band filed the petition for dissolution 
against his wife on the allegation that 
she committed adultery with respondent 
No. 2. From the marriage certificate 
which has been produced in this case, if 
appears that the petitioner was married 
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to the respondent No. 1 on the 9th of 
March, 1953 at the Duff Church, Calcutta, 
acĉording to -Christian rites. The marri- 
age was consummated and as a result of 
the same, respondent No, 1 gave birth to 
three children. The first child of the 
marriage was a still bórn male child born 
on 4-2-54. The second child, a daughter 
Sudipta, was born on 17-1-55 and the 
last one the son Sudip, was born on 
1-3-57. : 

2. Upon the evidence which has 
been believed by the Court below and 
which has not been controverted before 
us, the husband and the wife lived to- 


: gether for some years after their marri- 


D 


age and their.last matrimonial home was 
at premises No. 144, Rashbehari Avenue, 
P. S. Tollygunge, within the jurisdiction 
of the District Judge, 24-Parganas. It is 
an admitted case that both the petitioner 
and his wife have been living in India 
since their birth and both of them are 
Indian Christians. Thus the District Judge, 
24-Parganas had jurisdiction to entertain 
such a suit, 


3. The petitioner’s case is that 
they came to know co-respondent in June, 
1960 while they went to Delhi and stay- 
ing at Broadway Hotel, co-respondent 
went there in connection with his work 
of M/s. Jatia Industries; that they return- 
ed back to Calcutta by the same train 
and their acquaintance grew to an inti- 
macy; that the petitioner went to Delhi 
on transferxand stayed there with his 
family till June, 1963; that the respon- 
dent had to stay at Delhi till December, 
1963 as she was employed there, she 
was, however, persuaded to come to Cal- 
cutta in December, 1963, 


4. The petitioner's further story 
is that they accidentally came to meet 
co-respondent in February, 1964 in a res- 
taurant and their old friendship revived. 
The petitioner found Mr. Shaw the co- 
respondent, to visit his house in his ab- 
sence and he also noticed change in be- 
haviour of his wife; sometimes his wife 
exposed herself in showing her abnormal 
attraction to the co-respondent. The peti- 
tioner raised objection to the said behavi- 
our of his wife but it had no effect. 


5. According to the petitioner he 
was very ill from 27th of April, 1964 suf- 
fering from stomach trouble, ,At that 
time while he was undergoing through a 
physical and mental agony the wife res- 
pondent disclosed that she required. an 
immediate operation and as such she de- 
cided to take admission in the Harring- 
ton Nursing Home. On being questioned 
she gave out that the entire arrangement 
had been made by the co-respondent 
Mr. Shaw and that he would bear all the 
expenses. Though the petitioner did not 
agree to that proposal she left home in 
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the company of Mr. Shaw and was ad- 
mitted in the said Nursing Home on 30-4- 
64. The wife had to undergo an opera- 
tion and remained confined in the Nurs- 
ing Home for about a month. The peti4 
tioner said that after his recovery, he 
went to the Nursing Home to enquire 
about his wife but he found himself an 
unwanted person there. On 2-6-64 to his 
utter surprise he was told by his wife 
that she was going to Bombay and not 
returning home as previously arranged, 
He was shocked to see this reckless beha- 
viour of his wife and he was more shock- 
ed to know that she left Calcutta by- 
plane with Mr. Shaw for Bombay where 
both of them stayed together, He got a 
trunk call from his wife informing him 
as to her arrival at Dum Dum Airport 
from Bombay with a request to attend. 
He did not go to Dum Dum Airport. The 
wife and Mr. Shaw without coming to 
their home at Calcutta, went to. Gopal- 
pore on 15-6-64. 

6. -The petitioner alleged that the 
wife committed matrimonial offence by 
committing adultery with Mr. Shaw dur- 
ing their stay at Bombay. On her return 
from Bombay and Gopalpur, she behav- 
ed fairly well and she confessed her guilt 
that she shared the same bed with Mr. 
Shaw while at Bombay and the said con- 
fession was recorded by her in the letter 
dated 28-6-64. After that she was con- 
doned by the petitioner who was very 
eager to  re-establish the matrimonial 
peace in the family. Even after that the 
petitioner found the wife to be incorrigi- 
ble as she was found to have liaison with 
ihe co-respondent. 


T. The petitioner next stated that 
in spite of his best endeavour to lead a 
peaceful marital life, she left his house 
and went to her mother on 29-3-65, and 
after staying there for sometime went to 
Simla at the instigation of the co-respon- 
dent. On returning back to Calcutta from: 
Simla, she put up in various places, viz. 
Spences Hotel, Harrington Chamber, 
Harrington Lodge and Killnery Lodge 
from November, 1965 to November 1966. 
The costs for stay of the wife in those 
places were met by Mr. Shaw. The alle- 
gation of the petitioner is that both the 
respondent and co-respondent committed 
adultery in those hotels and lodges. Over 
again the wife was persuaded to come 


‘to her husband at Rashbehari Avenue on 


6th November, 1966 and lived with , the 
petitioner as husband and wife and the 
guilt of the wife was condoned. . 

8. The petitioner further stated 
that in spite of his best endeavour he 
could not make his wife stay in his house. 
She left his protection with his children 


-and came to reside at 737/B. P. Block, 


New Alipore. She had been living there 
financed by Mr. Shaw. The petitioner al- 


^ 


.Mansion, Harrington Lodge, 


1974 


leged that the respondent committed 
adultery with Mr. Shaw there too. 


9. On the above allegations the 
petitioner states that the respondent be- 
ing his wife committed adultery with the 
co-respondent at Bombay,, at Harrington 
Killarney 
Lodge and at New Alipore. On the above 
allegations, the petitioner claimed a de- 
cree for dissolution of his marriage with 
the respondent and also for a decree for 
the sum of Rs. 50,000/- as damages against 
the co-respondent. 

10. The suit has been contested by 
both the respondents. All the allegations 
made by the petitioner against both the 
respondents have been strenuously deni- 
ed by them. 

11. The wife-respondent has -cha- 
racterised her husband the petitioner as 
a man of wild temperament and of wick- 
ed nature attempting even to utilise the 
wife as a money-earning machine. 


12. The respondent asserted that 
she had no amorous behaviour with co- 
respondent at any time. They were known 
to each other being introduced by the 
petitioner, Co-respondent and his wife 
became family friends of the petitioner. 
Both the families exchanged their court- 
esy visits. The co-respondent as a family 
friend and at the request of the petitioner 
bore all the costs of Harrington Nursing 
Home when she had to undergo an im- 
mediate operation. The petitioner expres- 
sed his inability to meet.the expenses as 
he was short of fund. Accordingly the 
respondent was taken to the Nursing 
Home by her mother accompanied by the 
co-respondent at the request of the peti- 
tioner and to his knowledge. All the ex- 
penses were met by Mr. Shaw on clear 
assurance given by the petitioner that the 
same would be repaid by him. The co- 
respondent was going to Bombay and 
Gopalpur in conbection with his official 
work. The petitioner suggested that the 
respondent required some change and re- 
quested him to take her there for that 
purpose, promising to pay back all the 
expenses incurred on her account. The 
petitioner expressed his inability to go to 
Bombay and Gopalpur; firstly as it was 
not possible for him to remain out of 
Calcutta for so many days and secondly 
as it was a very expensive matter. As 
such he himself suggested that the  res- 
pondent should accompany the co-respon- 
dent alone. 


13. Due to unbearable torture of 
the petitioner, she had to leave the matri- 
monial home for safety and solace. Thus 
for sometimes, she lived in different 
hotels and lodges only being disgusted bv 
the cruel and nasty behaviour of the peti- 
tioner. Even then the petitioner visited 
her with her children. Co-respondent þe- 
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ing a friend of the petitioner, merely 
helped him by spending some money to 
meet the expenses of this respondent. All 
the sum spent by the co-respondent was 
advaneed by way of accommodation loan. 
The respondent described the petitioner 
as a man having greed for money. Ac- 
cording to her the petitioner used to take 
pride that he owned his success to diverse 
unscrupulous methods including supply 
of women, wine, money to persons who 
were in a position to help him in getting 


the lifts. The respondent also stated that 


she was introduced to various undesir- 
able persons in clubs, hotels and even in 
his house and that he also suggested that 
she should give company to some persons 
whom he would introduce to her and to 


- win them over even at the cost of shar- 


ing bed with them if they so desired. 
She asserted that such a state of affairs 
was unbearable to her and to get rid of 
it, she even thought of making an end to 
the matrimonial relationship with him. 
Even under compulsion and physical tor- 
ture she was compelled to raise loan from 
co-respondent pretending always to re- 
pay the same. f 

: 14. The respondent admits to have 
signed letters at the direction and under 
coercion of the petitioner, so those letters 
could not be used as her admission that 
she had some illicit affair with the co- 
respondent. 


15. As already stated — co-respon- 
dent also, denied all the allegations of the 
petitioner. According to him, he became 
their family friend. As a friend he mere- 
ly helped the petitioner at the time of 
his need and difficulties, He spent all the 
money to the tune of Rs. 25,000/- on get- 
ting a clear assurance from the petitioner, 
that the same would be repaid. In fact he 
served a registered notice on 8-2-67 on 
the petitioner demanding the said sum. 
But the petitioner without caring to pay 
that amount, brought this Matrimonial 
Suit on 5-7-67 demanding a sum of 
Rs. 50,000/- by way of damages. Co-res- 
pondent asserts that he has been made a 
fool and that as a counterblast this suit 
has been filed by the petitioner. 


16. The learned trial Court held 
that the respondent committed adultery 
with co-respondent at Bombay, Calcutta - 
in several hotels and at New Alipore as 
alleged by the petitioner. Accordingly he 
passed a decree nisi for dissolution of 
marriage between the petitioner and the 
respondent. The claim for damages 
against the co-respondent has, however, 
been disallowed. The said decree is await- 
ing confirmation by this court under Sec- 
tion 17 of the Indian Divorce Act, 1869, 


17. Mr. Dutta learned Advocate 
represents the wife, respondent before us. 
Mr. Dutta has challenged the finding of 
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the learned trial Court in its entirety. 
According to Mr. Dutta, the evidence on 
record would not justify any finding as 
to adultery between the respondent and 
co-respondent as alleged by the petitioner. 
We shall deal with this matter fully 
while we shall discuss the evidence ad- 
duced by the parties in this case. Mr. 
Dutta has also contended that the learn- 
ed trial Judge has erred in holding that 
the act of adultery committed by the res- 
pondent and co-respondent at Bombay 
and at several hotels at Calcutta having 
been condoned, the same revived after 
the respondent began to lead a fast life 
and again having committed adultery 
with co-respondent at New Alipur. Ac- 
cording to Mr. Dutta the learned trial 
Judge has put a wrong interpretation to 
the provision of Section 14 of the Indian 
Divorce Act, 1869 (hereinafter referred to 
as the Act), In Section 14 under the head- 
ing ‘condonation’ it has been laid down 
that “no adultery shall be deemed to 
have been condoned within the meaning 
of this Act unless where conjugal co- 
habitation has been resumed and conti- 
nued". The learned trial Judge in the 
instant case has held that the respondent 
withdrew herself from the company of 
the petitioner and did not allow the con- 
tinuation of the conjugal co-habitation; 
that in consequence the past act of adul- 
tery which might have been condoned by 
. the husband should be considered to have 
been revived and that a decree for dis- 
solution of marriage on that score could 
be passed. Mr. Dutta has drawn our at- 
tention to this aspect of this case and has 
submitted that under the provisions of 
the law the said interpretation of Sec- 
tion 14 of the Act, is not sustainable. We 
shall deal with these matters at the ap- 
propriate place. 

18. Mr. Sarkar, learned Advocate 
for the petitioner on the other hand, has 
tried to support the ,judgment of the 
learned trial Court, Mr. Sarkar's conten- 
tion is that the evidence on record has 
clearly justified the finding of the learn- 
ed trial Court as to the commission of the 
adultery by the wife with the co-respon- 
dent at several places as alleged by the 
petitioner. 


19. The co-respondent appeared in 
person and made his submission before 
this Court. He denied all the charges 
levelled against him. He has submitted 
that as a family friend he advanced 
money to the petitioner and his wife to 
accommodate at the time of their needs. 
When he found that the petitioner was 
not in the mood of repaying the money 
he served a notice on 7-2-67 on the peti- 
tioner demanding a sum of Rs. 25,000/-. 
According to the co-respondent the peti- 
tioner thereafter instituted this suit mak- 
ing a fantastic claim of Rs, 50,000/- by 
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way of damages against him on false and 
frivolous charge to counteract his threat- 
ened suit, 


20. Before we proceed further we 
may mention that the following facts 
were found by the learned trial Judge to 
be admitted. The same finding of the 
learned trial Judge has not been challeng- 
ed before us. Those admitted facts as 
found by the learned trial Judge are as 
follows:— 

(a) The petitioner and the respon~ 
dent are Indian Christian and their mar~ 
riage took place under Christian rites; 

(b) They last resided together as hus- 
band and wife at 144A, Rashbehari Ave~ 
nue, P. S. Tollygunge, 24-Parganas with- 
in the jurisdiction of this Court; 

(c) The petitioner and his wife pick- 
ed up aequaintance with  co-respondent 
at Delhi sometime in the year 1963 and 
in course of time he became the family 
friend; . 

(d) From February, 1964 to 30th 
April 1964 Mr. Shaw was on visiting 
terms with the petitioner and his wife. 
From 30th April 1964 to lst June, 1964 
Mrs. Banerjee was an indoor patient at 
Harrington Nursing Home and underwent 
an operation. The entire costs of the 
Nursing Home including the medical 
charges were met by Mr. Shaw; 

(e) On the second of June, 1964 Mrs, 
Banerjee left for Bombay with Mr. Shaw, 


lived together there for about 10 days, > 


came back together to Calcutta and on 
the same date left for Gopalpur; 

(f) On 20th June, 1964 Mrs. Banerjee 
returned to her house at Rushbehari Ave~ 
nue and lived with the petitioner as hus- 
band and wife upto 29th March, 1965; 


(g) On 29th March, 1965 she again 
left the matrimonial home, went to Simla, 
stayed there for sometime and returned 
to Calcutta and then stayed in costly 
hotels till November, 1966. During her 
stay in the hotels the petitioner ‘visited 
her on several occasions with a request 
to return to the matrimonial home; 


(h) From 6th November, 1966 to 12th 
April, 1967 she again stayed in her matri- 
monial home and lived as husband and 
wife with the petitioner; 

(i) On 13th April, 1967 she left for 
New Alipore with her children in the 
absence of the petitioner and is still liv- 
ing there; 

(i) The co-respondent paid all the 
usual charges of the respondent during 
her stay in the hotels; 


(k) The co-respondent served a 
notice of demand asking the petitioner to 
pay Rs. 25,000/- being the money he lent 
and advanced to the respondent and the 
petitioner, 


` 
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21. The primary question for our 
consideration is whether the respondent 
committed adultery with the co-respon- 
dent at Bombay or at several hotels at 
Calcutta as well as at New Alipore as 
alleged by the petitioner. It may, how- 
ever, be noted that 'adultery' has not been 
defined in the Act itself. The definition of 
adultery as given in Section 497 of the 
Indian Penal Code, is however, too nar- 
row and the word 'adultery' as mentioned 
in the Act cannot be restricted to such a 
definition as given in the Indian Penal 
Code. The said point came up for deci- 
sion in the case of Olga Thelma Gomes 
v. Mark Gomes reported in AIR 1959 Cal 
451 (SB), that is a decision of the Special 
Bench presided over by S. C. Lahiri, B. N. 
Banerjee, A. N. Ray, JJ. Mr. Justice Ba- 
merjee in his judgment has held 

"jt is enough in order to be a matri- 

monial offence, that one of the parties to 
the sexual intercourse is a married per- 
son, if only one is married person it will 
be a single adultery, if both are married 
persons the matrimonial offence will also 
be adultery but in that case it will be a 
double adultery. The consequence of 
adultery be it a single or double will be 
the same in the Indian Divorce Act.” 
In the absence of any definition in the 
Act itself their Lordships referred to the 
meaning of the word ‘adultery’ as given 
in the English Dictionary, such as Strouds 
Judieial Dictionary and Tomlin Law Dic- 
tionary. Be that as it may in the instant 
ease both the parties agree that in case 
the evidence justifies the finding that the 
respondent had sexual intercourse with 
the co-respondent at any place and point 
of time as alleged by the petitioner then 
it will be a clear ease of adultery. 


22. The petitioner has stated in 
his évidence and in the petition. the place 
where the respondent was alleged to have 
committed adultery with the  co-respon- 
dent. To prove the case of the petitioner 
as many as seven persons have been exa- 
mined. But curiously enough not a single 
person from Grand Hotel at Bombay has 
been called for to depose in this case. 


Mr. Sarkar has submitted that from the 


admitted fact the respondent and co-res- 
pondent had been to Bombay and lived in 
the same hotel, it should be legally infer- 
red that they must have committed adul- 
tery. According to Mr. Sarkar the -burden 
which initially lay on the shoulder of the 
petitioner to prove adultery, can be said 
fo have been discharged from the fact 
that both the respondent and co-respon- 
dent lived together in the hotel. 


23. The question as to the stand- 
ard of proof which is required in such a 
ease has elaborately been dealt with by 
our learned brother Laik J. while deli- 
vering the judgment in the Full Bench 
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presided over by P, B. Mukhariji with 
C. N. Laik and R. N. Dutta, JJ. in the 
ease of Mrs. Agnes Cecilia Gome (Gan- 
non) v. Lancelot Ashley Gome reported in 
AIR 1964 Cal 28 (FB) His Lordship held 


"jt is the duty of the Court to pro- 
nounce a decree in matrimonial causes 
only when it is satisfied that the case has ` 
been proved beyond reasonable doubt as 
to the commission of a matrimonial of- 
fence. The evidence must be clear and 
satisfactory beyond mere balance of pro- 
babilities." 

It has also been laid down therein that 
in the case of adultery no higher proof of 
a fact is demanded than what is esta- 
blished beyond all reasonable doubts, but 
what is reasonable doubt is always diffi- 
cult to decide and varies in practice ac- 
cording to the nature of the.case. It is 
also established principle of law that in 
the case like this no direct evidence is 
necessary as the same may not be avail- 
able but circumstantial evidence must be 
sufficiently strong and conclusive to base 
a finding of adultery on the same. Mr. 
Sarkar has drawn our attention to the 
fact that the co-respondent had enough 
opportunity on getting the respondent at 
Bombay to commit adultery. It is, no 
doubt, true that such a phase is relevant 
for the determination of the point at issue, 
still then the question remains whether 
that opportunity was availed of. In such 
a case the court will try to find out whe- 
ther in addition to the opportunity, the 
parties had illicit affection, undue fami- 
liarity, guilty attachment between them- 
selves, That is also the view which has 
been expressed by their Lordships in the 
abovementioned case reported in AIR 
1964 Cal 28 (FB) What would be the 
standard of proof has been discussed by 
their Lordships in the case of E. J. White 
v. M/s. K. O. White reported in AIR 1958 
SC 441. Their Lordships observed that 
the rule as to the standard of proof laid 
down at pase 138 by Lord Macdermott in 
the House of Lords in the case of Preston 
Jones, (1951) 1 All ER 124 should be fol- 
lowed by the Indian Courts under the 


, Provisions of Section 7 of the Act. 


24. We hold that in a case like 
this the duty is on the petitioner to prove 
that the offence of adultery was commit- 
ted by the respondent and the proof 
which is required to establish the said 
offence should be beyond reasonable 
doubt. In a case where the factum of 
adultery is sought to be proved by cir- 
cumstantial evidence, the evidence should 
be such as would be incompatible with 
the innocence of the parties charged. In 
the case where it is noticed that the par- 
ties had opportunity to commit such an 
offence it must also be shown by some 
cogent evidence that such opportunity 
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was in fact availed of by the parties. 
Above all the cumulative effect of the 
evidence on record should be such as to 
satisfy the conscience of the Court for 
coming to the conclusion that a matri- 
monial offence has been committed by a 


spouse. We may also note that in a case 
where matrimonial relationship is in 
question and future of the children in- 


volved very careful consideration should 
be made of the evidence to see whether 
the standard of proof as required, have 
been met, keeping in view that the result 
of such a decision may change the social 
pets of the parties and their depen- 
ants, 


25. Mr. Dutta in this connection 
has drawn our attention to the fact that 
there is no evidence to show that the 
respondent and the co-respondent lived 
together in the same room in the hotel. 
Neither owner of the hotel nor any em- 
ployee of the same has been examined to 
show that those offending parties lived 
together in the same room or at least to 
show that both of them were found to- 
gether in the closed room. Mr. Sarkar 
in this connection has submitted that the 
co-respondent ought to have proved that 
they lived in the Grand Hotel at Bombay 
in separate rooms by producing vouchers 
which he must have received after pay- 
ment. In this connection it should be re- 
membered that non-production of those 
documents may go against the co-respon- 
dent but that has got no effect on the 
respondent, who has been charged in the 
instant case for adultery. To prove that 
charge against the respondent, the con- 
"duct of the co-respondent in this regard 
cannot go against the respondent to fill 
up the blank in the evidence which ought 
to have been produced by the petitioner. 
From the letter, Ext. 1 (g) dated 4-6-1964 
written by the respondent to the peti- 
tioner it is seen that she engaged a nurse 
at Bombay for 24 hours to look after her. 
That is an innocent letter which must 
have been written by the wife to the 
husband informing the general condition 
of her health and the precaution she 
was taking. The learned trial Judge, 
however, interpreted the said letter as a 
letter written by a party while she must 
have been in a pleasure trip, being a pre- 
planned one. It is unfortunate that the 
learned trial Judge came to that jumping 
conclusion without applying his mind to 
the circumstances under which she had 
to go to Bombay. The respondent had 
to undergo an operation in the Harrington 
Nursing Home. She remained there in 
the convalescent state of health for about 
a month. She was taken to the hospital 
within the full knowledge of the peti- 
tioner. She was accompanied by her 
mother. Mr. Shaw as a friend of the 
family bad to bear the costs’ of the said 
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operation on the clear' promise by the 
petitioner to re-pay the same. She was 
discharged from the hospital on 2-6-1964. 
At that time Mr. Shaw was to go to Bom- 
bay and Gopalpur in connection with his 
job. The respondent was at that time 
in a very low state of health. Accord- 
ingly on the susgestion of the petitioner 
the respondent was taken to Bombay and 
Gopalpur for a change. Nothing abnor- 
mal is found in the same. It is hard to 
believe that a lady after undergoing 
operation in a Nursing Home would pre- 
plan for a pleasure trip merely with the 
idea of having sexual intercourse with 
another person. Jt is too much to be- 
lieve the said part of the story of 
the petitioner. Therefore, we hold that 
the letter, Exhibit 1 (g) was a sim- 
ple letter written by the wife to the hus- 
band while she was taking rest and the 
change of climate. It has also transpired 
in evidence that the respondent had talk 
with the petitioner over telephones. He 
was told that the party would be going 
to Gopalpur. He was requested to come 
to Dum Dum Air Port on the date of 
their arrival while going to Gopalpur. It 
may, however, be noted that no allega- 
tion of adultery at Gopalpur has been 
made by the petitioner against the res- 
pondent, 


26. Considering the facts and cir- 
cumstances narrated above we do not 
think that the petitioner has been able 
to establish the fact that the respondent 
committed matrimonial offence by com- 
mitting adultery with the co-respondent 
at Bombay. 


21. Let us now consider the evi- 
dence on record to see whether the al- 
legations of co-habitation between the 
respondent and co-respondent and thus 
committing matrimonial offence in the 
respective hotels at Harrington Chamber, 
Harrington Lodge and at Killnery Lodge, 
have been established. In the evidence 
it has also transpired that the petitioner 
and their children visited those hotels. 
In the normal condition the stay of the 
wife in those hotels at Calcutta leaving 
her matrimonial home may go against 
her. But the trend of events which took 
place between the husband and the wife 
is a lamentable one. The wife made seri- 
ous allegations against the husband. She 
also went so far to say that the peti- 
tioner was a man of unscrupulous nature. 


He wanted to utilise the wife as a money . 


earning machine. She protested and in 
lieu of that she was insulted. From the 
conduct of the parties it is crystal clear 
that the peace of the matrimonial home 
was at times shattered. The evidence has 
established that the wife had to go to 
Simla in connection with a job. Allega- 
tions were also made against Mr. Shaw 
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that he was responsible to take her to 
Simla but curiously enough no attempt 
has been made by the petitioner to prove 
that part of the case. The statements in 
the petition, made by the husband ex- 
posed him thoroughly. He went so far 
as to say that even before marriage the 
respondent had illicit relation with one 
D. K. Ghosh. Again he made a wild al- 
legation against the wife by saying that 
while she was at Delhi she had love af- 
fairs with a driver. That shows the 
meanness of the husband. From this it 
is seen that at times there was dent in 
the peaceful life of the married couple. 
The result was that the wife had to take 
shelter elsewhere to have solace and com- 
fort. Accordingly she had to come to 
Calcutta from Simla and she had to put 
up in those hotels. The conduct of the 
husband visiting those hotels with his 
children would unmistakably show that 
he even could not suspect anything wrong 
in the conduct of the wife and far less in 
her alleged involvement with the co- 
respondent. 


28. As already noted the plaintiff 
has examined as many as seven witnesses 
to prove his allegations against the wife 
and co-respondent. Curiously enough 
not a single person from those hotels has 
been examined nor any register from the 
same has been called for. Only in one 
document showing the payment of 
charges, reference to an extra bed that 
too for one day in the room of the res- 
pondent is noticed. It is, however, seen 
that the daughter sometimes lived with 
the mother in those hotels. It is, there- 
fore, not unnatural that one extra bed 
could be provided in the room of the 
respondent. In the absence of any other 
evidence that fact itself will not justify 
to come to a conclusion that the said bed 
must have been rented for ulterior pur- 
pose to be used by the co-respondent for 
the purpose of committing adultery with 
the respondent. The evidence of P. W.7 
P. C. Ganguly, would show that he was a 
common friend of the parties trying to 
effect reconciliation between the husband 
and the wife. According to him he ac- 
companied the petitioner to the Harring- 
ton Mansion (Chamber) for three days. 
That shows that the respondent was living 
fhere in the full knowledge of the peti- 
tioner and his friends. For the reasons 
stated we do not agree with the finding 
of the learned trial Judge that the res- 
pondent committed adultery with the co- 
respondent in any of those hotels. Our 
attention has been drawn to a Ietter 
Exhibit 1 (£) dated 28th June 1964. . Ad- 
mittedly at that time the parties were in 
the matrimonial home at Calcutta. That 
js a letter alleged to have been written 
by the respondent after coming from 
Bombay. The learned Judge attached 
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much importance to this letter. The 
scrutiny of the said letter would show 
otherwise. 'The language of the said 
letter would show that some one else 
must be responsible for drafting the same. 
The wife has stated in her evidence that 
the said language is not expected of her 
as she had no steh education enabling her 
to write such a letter. She stated on oath 
before the Court that she was forced to 
write such letter by her husband. It is 
not a fact that the wife for the first time 
challenged the said letter procured by 
coercion while Ceposing in the Court. As 
long back as on the 16th April, 1965 she 
wrote one letter to the petitioner mark- 
ed Exhibit A-1 (4) Therein she stated 
that she was forced to write such a letter 
to help the petitioner to get a divorce. 
She also made serious allegation against 
the husband. According to respondent, 
the husband insisted on her to squeeze 
money from Mr. Shaw on one pretext or 
another. 


29. In the background of the case, 
we are convinced that Exhibit 1 (f) was 
not a voluntary document but it was pro- 
cured from the respondent under threat 
and coercion. ‘Confession becomes only 
relevant when it is shown that it was 
voluntarily made and that the statement 


was true. In this case both the ingre- 
dients are wanting. 
30. Now coming to the allegation 


against the wife of adultery alleged to 
have been committed by her with the 
co-respondent a; New Alipore, we find 
no evidence in that respect. The evidence 
of the lady is that she was assaulted and 
that she had ne other alternative but to 
leave the matrimonial home for her 
safety and the safety of her children. Ac- 
cordingly she shifted to New  Alipore 
where she has been accommodated by 
some friend. The petitioner’s allegation 
of adultery is sought to be proved by the 
evidence of P. V/. 2. He only stated that 
he found both the respondent and co-res- 
pondent in the small ear something in 
April 1967. He also found both of 
them standing in the balcony of their 
house. P. W. 3 is a maid servant meant 
to look after the children of the  peti- 

toner. She stated Mrs. Banerjee had ` 
been living at New Alipore at the time 
when she deposed in this case. Accord- 
ing to her on 2/2 occasions she visited the 
house of the respondent at New Alipore 
and found Mr. Shaw there. P. W. 4 is a 
witness who wanted to show that he 
found Mr. Shaw for the first time in 
Harrington Nursing Home and thereafter 
at times he noticed Mr, Shaw and the 
respondent near New market. From his 
evidence the association of the respon- 
dent with co-respondent is sought to be 
proved. It should however, be remem- 


68 Cal. [Prs. 30-38] Subrata Kumar v. Dipti Banerjee (SB) (Sen Gupta J.) . 


bered that P. W. 4 is a friend of the peti- 
tioner P. W. 5 is Sudip Banerjee, son of 
the petitioner. 
this case the parties even employed their 
children to achieve their own ends. 
P. W. 5 is a very young boy reading in 
class V of the South Point He was 
meant to say that Mr. Shaw rented the 
house at Alipore, but the truth came out. 
While cross-examined he admitted that 
he was taught by his father to say what 
he said before the Court. That is all the 
evidence to show the association of the 
respondent with Mr. Shaw. Mr. Dutta 
has very rightly submitted that the above 
evidence of those witnesses were got up 
one. Those witnesses must have been 
tutored to speak falsely against the res- 
pondent., Some of them are chance wit- 
nesses. It is very risky to attach any 
credence to the evidence of witnesses of 
such a nature. The learned Judge, how- 
ever, most hesistatingly came to the find- 
ing that the respondent also committed 
adultery at New Alipore. 


31. Considering all the evidence 
on record and also the evidence adduced 
on behalf of the respondent i.e. D. W. 1 
to D. W. 4 and also the evidence of 
Mr. Shaw we have got no hesitation to 
come to the conclusion that, that part of 
the incident alleged to have taken place 
at New Alipore, has not been proved. 


32. We may refer here to a letter 
written by the petitioner to his wife 
which has been marked Exhibit 1-R 
therein Mr. Shaw has been described as 
a hon'ble man. It has also transpired in 
evidence that the brother of the peti- 
tioner was also living with him in the 
premises at Rashbehari Avenue and that 
he too was intimately known to the co- 
respondent whom he approached for 
establishing him in life by providing him 
with a job. 


33. From the evidence of D. W.1 
for respondent No. 2 Satadal Biswas it is 
seen that the respondent is a daughter of 
Late Prof. S. P. Biswas, Vice-Principal of 
the Scotish Church College. She stated 
that she accompanied respondent to the 
Nursing Home for her operation, and that 
the entire cost was borne by Mr. Shaw. 
She collected money from Mr, Shaw and 
paid the same to the Nursing Home, as 
per receipt Exhibit G-2. She also said 
that on the day when they left for the 
Nursing Home she found Mr. Shaw to 
pay the petitioner a sum of Rs. 100/-. 
We find no reason to disbelieve that lady. 
She is, undoubtedly an unfortunate 
mother eager to see that his daughter and 
son-in-law live in peace. Jt is also seen 
that the petitioner lost his job but being 
requested by her he was reinstated in the 
service by Birlas. The trial Court did 
not at all consider the evidence of the 


It is unfortunate that in. 
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daughter of the spouse, Sudipta D. W. 3. 
though he considered the son’s evidence, 
younger than his sister. : 

34. The learned trial Judge has 
taken objection for non-production of the 
bills of Bombay and Gopalpur hotel by 
the co-respondent. The evidence is that 
he paid money to the respondent ‘for 
meeting those charges. Accordingly what 
she did is not known to him. All other 
papers, namely, bills and vouchers of the 
Nursing Home and other hotels have been 
produced. 


35. From the above we find noth- 
ing wrong in the conduct of the co-res- 
pondent who, on the contrary, according 
to us, was exploited by the petitioner and 
was being squeezed of the money. The 
petitioner in order to achieve that end 
employed his wife and on the false pre- 
text of re-paying the loan had taken the 
money to meet his own and his wife's 
expenses. Whatever Mr. Shaw did, he 
did,it openly. He spent money to the 
knowledge of the petitioner and his other 
relations, who never raised any objection 
to the same. Mr. Shaw never paid the 
money secretely to win over respondent 
for some ulterior purpose. 


36. To sum up our findings we 
hold that the petitioner has miserably 
failed to establish his charge of adultery 
against his wife at Bombay, at Calcutta 
or at New Alipore as alleged by him. 


37. We have noticed that even the 
respondent in her exasperation due 
torture of her husband wanted divorce 
and to make an end to their married life. 
But at the same time as a loving mother 
of the children she had to think thrice 
before resorting to such an action. The 
event which took place from the date 
of their marriage upto the time when 
the respondent left the matrimonial home 
and when she began to live separately 
at Alipore, would show the ups and 
downs in their life as well as the ruptures 
at times in their matrimonial relation- 
ship but still that lady had patience to 
bear the same with the hope that some- 
day will come when they would live 
peacefully as partners in their conjugal 
life looking after the well being of their 
children. Mr. Dutta has said that the 
relationship between the couple is not 
yet such as it can be said to be irretriev- 
able. Be that as it may, we still now ex- 
pect that better day would come when 
the parties will live in peace looking after 
comforts of their children. 


38. Mr. Dutta has further sub- 
mitted that the adultery alleged to have 
been committed at Bombay and at Cal- 
cutta was admitted to have been condon- 
ed by the petitioner. According to him 
the evidence of adultery at New Alipore 
is very slender the Judge also found diffi- 
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culty to rely on the same. So after 
condonation of the previous acts of adul- 
tery, the petitioner could not show any- 
thing for which he could get the benefit 
of the theory of revival According to 
Mr. Dutta, the respondent was assaulted 
and compelled to leave the matrimonial 
home as such the respondent was not res- 
ponsible for non-resumption and  non- 
continuance of conjugal  co-habitation 
with the petitioner. Mr. Sarkar on the 
other hand, submitted that the respon- 
dent left the matrimonial home without 
any cogent reason, being instigated by 
Mr. Shaw as such the adultery which 
was committed by her at Bombay and at 
‘Calcutta, though the same was condoned 
by her husband, should be considered to 
have been revived. In this connection 
our attention has been drawn to a Bench 
decision of this Court in the case of Mr. 
Constance Catherine Moreno v. Mrs. 
Hanny William Bunn Moreno reported 
in AIR 1920 Cal 439 wherein it has been 
held by their Lordships. 


“Condonation of past matrimonial 
offences is impliedly conditioned upon the 
future good behaviour of the offending 
spouse and if, after condonation, the 
offences are repeated, the right to 
make the condoned offence a ground for 
divorce revives, to constitute a revival 
of a condoned offence, the offending 
spouse need not be guilty of the same 
character of offences as those condoned, 
any misconduct is sufficient which indi- 
cates that the condonation was not accept- 
ed in good faith, and upon the reasonable 
conditions implied”. Mr. Dutta has, on the 
other hand, submitted that at the time 
when the said decision was made, the 
jurisdiction for Divorce Courts was that 
of ecclesiastical Courts. At the relevant 
time Matrimonial Causes Act, had al- 
ready come into operation in England. 
Mr. Dutta has drawn our attention to 
Section 7 of the Act as a residuary sec- 
tion intended to prove for matters which 
by inadvertent or otherwise not expressly 
dealt with in the Act. The question of 
revival has not specifically been dealt 
with in any of the sections of the Act. 
According to Mr. Dutta, Section 14 is 
silent about the question of revival. The 
petitioner could only get advantage of the 
same by dint of the provisions as incor- 
porated in Section 7 of the Act provided 
it is conformable to the principles and 
rules on which the Court for divorce and 
matrimonial causes in England for the 
time acts and give reliefs. Mr. Dutta has 
pointed out to us that at the relevant 
time there was no such provision in the 
Divorce and Matrimonial Causes Act for 
revival of the condoned adultery. Be 
that as it may, when we have clearly 
held that the petitioner failed to estab- 
lish the allegation of adultery against the 
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respondent at any tima and at any place 
it is not necessary for us for the purpose 
of this case to enter into this question. 

39. We still now feel that the re- 
lationship between the married couple 
cannot be said to be irretrievably broken 
down so that there could not be any 
chance of compromise. We hope that a 
peaceful matrimonial home will be re- 
established in which husband and wife 
and their children would live together. 

40. In the result, a decree nisi 
passed by the learned trial Judge cannot 
be confirmed. Keeping in view of the 
parties husband and wife we are not 
passing any order for the costs. 

LAIK, J. :— I agree. 

M. M. DUTT, J.:— I agree. 

Order accordingly. 
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S. S. Roy, Petitioner v. 
Valley Corporation and others, 
Parties. i 

Civil Revn. Case No. 994 of 1973, D/- 
24-9-1973. 

Index Note:— (A) Contempt of 
Courts Act (1952), Section 1 — Disobe- 
dience to orders of Court — Application 
for contempt that respondent violated 
order for staying operation of order 
against petitioner during pendency of 
appeal— Principle that contemner should 
not be permitted to proceed further in a 
case until he is purged of contempt — 
Applicability. 

Brief Note:— (A) The said principle 
is too wide and not an absolute proposi- 
tion of law but only a qualified one, be- 
ing subject to various exceptions. Basis 
of facts cannot also be overlooked. Where 
contempt has not been prima facie estab- 
lished and the prayer for stay itself was 
premature, the principle would not apply. 
Case law reviewed. (Para 10) 


Mrs. Mridula Sicka (Bhattacharyya), 
for Petitioner; P. N. Mitra and Dhruva 
Kumar Mukherjee, for Opposite Parties. 


ORDER :— This Rule brings to light 
an intriguing point of some importance. 
The Plaintiff is the Petitioner and the 
Rule is directed against an order dated 
17-3-1973 passed by Shri M. Roy, Addl. 
District Judge, 7th Court, Alipore, Dist. 
24-Parganas, rejecting the  Petitioner's 
application for staying Misc. Appeal No. 
63 of 1973 (wrongly recorded as Misc. 
Case No. 63 of 1973), till the disposal of 
the Mise. Judicial Case No. 36 of 1973, 
pending before the learned District Judge, 
Alipore, Dist. 24-Parganas. 


JQ/KQ/E423/13/HGP 


Damodar 





Opposite . 
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The point involved arises in the 
usn dro of the following facts. The 
Plaintiff-Petitioner, who is a member of 
the Indian Administrative Service, filed 
Title Suit No. 382 of 1972 in the 2nd 
Court of the Munsif at Alipore on 4-12- 
1972 against the Damodar Valley Corpo- 
ration and other Defendants for a decree 
for permanent injunction, restraining the 
Defendants from interfering and/or at- 


: tempting to enforce an order dated 1-12- 
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1972 purported to be an order of release, 
indicating that the services of the Peti- 
tioner, who was on deputation in D. V. C. 
as Deputy Secretary, are replaced at the 
disposal of the Government of Bihar with 
immediate effect. Along with the suit an 
application under Order 39, Rules 2 and 3 
read with Section 151, Civil Procedure 
Code was also filed for an order of tem- 
porary injunction. The learned Munsif 
issued notices calling upon the Defen- 
dants to show cause within ten days from 
receipt of the notices as to why the pra- 
yer for ad interim injunction shall not be 
allowed and in the meanwhile issued an 


: order of ad interim injunction restraining 


the Defendants from giving effect to the 
order dated 1-12-1972 till the disposal of 
the injunction matter. The Defendants 
put in their appearances and contested 
the injunction matter. By his order dated 
20-1-1973, the learned Munsif ultimately 
vacated the order of injunction and on 
prayer made by the Petitioner. the 
learned Munsif by his order dated 27-1- 
1973 stayed the operation of his order 
dated 20-1-1973 till 31-1-1973. 


3. The Plaintifi-Petitioner pre- 
ferred an appeal, being Misc. Appeal No. 
63 of 1973 (wrongly recorded as Misc. 
Case No. 63 of 1973), before the learned 
District Judge, Alipore, Dist. 24-Par- 
ganas, against the aforesaid order dated 
20-1-1973 vacating the order of injunc- 
tion. A. prayer was also made for an ad 
interim injunction. The learned District 
Judge passed an order calling for the re- 
cord and for issue of notices on the Res- 
pondents. The  plaintiff-petitioner also 
filed an application for staying the ope- 
ration of the order appealed against as 
also for an order of temporary injunc- 
tion, restraining the Respondents from 
giving effect to the order dated 1-12-1972 
and from disturbing the Plaintiff from 
discharging his duties as an officer in the 


. post he held. On 31-1-1973 the learned 


District Judge directed a stay of opera- 
tion of the order dated 20-1-1973, It was 
thereafter submitted by the Plaintiff that 
there was a violation of the stay order 
and an application for contempt under 
Section 3, Clause (1) of the Contempt of 
Courts Act was filed on 16-3-1973 before 
the learned District Judge and it was fur- 
ther praved that pending the hearing of 
ithe contempt matter the opposite parties 
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may be restrained from appearing and/or 
defending the Mise. Appeal No. 63 of 1973 
which was since transferred. to the 7th 
Court of Additional District Judge at Ali- 
pore. On the 16th March, 1973 the learn- 
ed District Judge registered the contempt 
application as Misc. Judicial Case No. 36 of 
1973 and on the petition for temporary 
injunction, he issued notices on the De- 
fendants-Opposite Parties to show cause 
as to why they shall not be restrained 
from appearing and/or defending the 
Mise. Appeal No. 63 of 1973 pending in 
the 7th Court of the Additional District 
Judge. He however rejected the prayer 
for temporary injunction in the mean- 
while, inter alia, on the ground that an 
enquiry was yet to be made on the merits 
of the said application as to whether a 
reference will be made to the High Court 
for taking appropriate steps. "The Plain- 
lifffPetitioner thereafter applied before 
the learned Addl. District Judge, 7th 
Court, Alipore for staying the hearing of 
the Misc. Appeal No. 63 of 1973 till the 
disposal of the Misc. Judicial Case No. 
36 of 1973 pending before the learned 
District Judge. The said prayer was re- 
jected on 17-3-1973 by the learned Addl. 
District Judge, 7th Court, Alipore, who 
however was pleased to grant time till 
4-4-1973 to bring an order of stay from 
the High Court and fixed the hearing of 
the Mise. Appeal on the "7th April, 1973. 


4. The Plaintiff-Petitioner moved 
against the aforesaid order and obtained 
the present Rule on 3-4-1973 as also an 
order for ad interim stay. On 9-5-1973 
an application was filed on behalf of the 
Plaintiff-Petitioner for a direction on the 
Respondents Opposite Parties to make 
payment of the monthly salaries includ- 
ing other amenities to the Plaintiff Peti- 
tioner from March, 1973 onwards in ac- 
cordance with law. On the 7th June, 
1973 this Court directed the application 
to be heard along with the substantive 
Rule and fixed the date of hearing. An 
affidavit-in-opposition, affirmed on the 
12th June, 1973, and an affidavit-in-reply 
thereto, affirmed on the 2nd July, 1973, 
were filed in the substantive Rule; and 
an affidavit-in-opposition dated 24-4-1973 
and an affidavit-in-reply dated 4-6-1973 
were filed in the connected application, 


5. Mrs. Mridula Sicka (Bhatta- 
charyya), Advocate, appearing in support 
of the Rule, made a two-fold submission. 
The first dimension of her submissions is 
that the Misc. Appeal No. 63 of 1973 
pending before the learned Additional 
District Judge, 7th Court, Alipore should 
have been stayed till the disposal of the 
Mise. Judicial Case No. 36 of 1973 pend- 
ing before the learned District Judge, 24- 
Parganas. inasmuch as a party alleged to 
be a contemner should not be permitted 
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to proceed further until he is purged of 
contempt. Several cases were cited by 
her in this context and the same will be 
considered in the proper context. The 
second dimension of Mrs. Bhattacharyya’s 
contention is that in any event in view 
of the order passed by the learned Dis- 
trict Judge himself, staying the operation 
of the order passed by the learned Mun- 
sif, vacating the interim order of injunc- 
tion, the Plaintiff-Petitioner should be 
allowed to have his monthly salaries in- 
cluding medical facilities and other ame- 
nities from March 1973 onwards till the 
disposal of the Misc. Appeal No. 63 of 
1973 in the 7th Court of the Addl. Dis- 
trict Judge and/or till the disposal of the 
Civil Rule No. 994 of 1973 pending before 
the High Court. 

6. Mr. P. N. Mitra, Sr. Advocate 
(with Mr. Dhruva Kumar Mukherjee, 
Advocate), appearing on behalf of the 
Defendant-Opposite Parties Nos. 1 and 2, 
joined issue. Mr, Mitra contended that 
the alleged contemners are not the ap- 
pellants in the pending appeal, and as a 
date therein has already been fixed for 
hearing, the same should be disposed of 
as expeditiously as possible in the own in- 
terests of the Plaintiff-Petitioner who is 
the Appellant before the learned Addl. 
District Judge, 24-Parganas. Mr. Mitra 
further submitted that there is no reason 
why the said Misc. Appeal should be 
stayed pending the disposal of the con- 
tempt proceedings delaying the disposal of 
the appeal indefinitely, more so in view 
of the fact that the Plaintiff-Petitioner 
has already obtained an order staying the 
operation of the learned Munsif’s order 
dated 20-1-1973. Mr. Mitra also relied on 
several decisions in support of his con- 
tention and the same would be consider- 
ed in the proper context. As to the se- 
cond dimension of Mrs. Bhattacharyya's 
arguments with regard to the payment of 
monthly salaries including other ameni- 
ties, Mr. Mitra contended that in the sub- 
stantive "Rule itself there is no specific 
prayer relating to the same and on merits 
also the same is not tenable because as 
soon as the Petitioner was released by 
the Demodar Valley Corpn., his services 
stood transferred to the services under 
the Bihar Cadre. Besides his replies to 
the two points raised on behalf of the 
Plaintiff-Petitioner, Mr. Mitra further 
submitted that on merits also the Misc. 
Appeal pending before the learned Addl. 
Dist. Judge, 24-Parganas is not main- 
tainable because the proper remedy in 
such cases is by way of specific perform- 
ance, In this context, Mr. Mitra relied 
on the decision of the Supreme Court in 
the case of Indian Airlines Corpn. v. Sukh 
Deo Rai reported in AIR 1071 SC 1828. 


7. The first dimension of Mrs. 
Bhattacharyya’s submission is one of law 


S. S. Roy v. Damodar Valley Corpn. (Talukdar J.) 


[Prs. 5-7] Cal. 71 


and goes to the root of the case. Her 
broad submission is that contempt of 
Court is a serious misconduct and the 
contemner, alleged to have contumacious- 
ly violated an order of the Court, should 
not be allowed to proceed any further in 
a case, as otherwise it would only put a 
premium on such blatant violations and 


lower the dignity of the Court. In sup- 
port of her contention Mrs. Bhatta- 
charyya referred to several authorities 


and relied on some decisions. She re- 
ferred to the observations in Oswald’s 
“Contempt of Court" (2rd Edn.) Chap- 
ter XIII that 


“The general rule is that parties 
must clear their contempt before they can 
be heard, so that a party in contempt, 
that is to say, one against whom a writ 
of attachment has issued or an order for 
committal has been made, cannot make 
an application in the-cause until he has 
purged his contempt". 


n further relied on the observations 
a : 
“A plaintiff 5s TE wee 
in contempt may, it seems, proceed in 
other proceedings even though they are 

between the same parties.” 
and contended that the contemner can~ 
not proceed in the same proceeding with- 
out being purged of contempt. A refer- 
ence was also made by the learned Advo- 
cate to “The Contempt of Court under 
the Constitution” by V. G. Ramachandran 
wherein the author observed in Chap- 
ter III dealing with the Law in England 
that 

"A person in contempt cannot be 
heard unless he has purged himself of it. 
The general rule that the Court would 
not entertain an application by a person 
in contempt until he had purged his con- 
tempt is confined to proceedings in the 
same cause." 


Mrs. Bhattacharyya then proceeded to re- 
fer to the case of Raj Rajeswari Jiu v. 
Gati Krishna Chakravarti reported in 39 
Cal LJ 217 = (AIR 1924 Cal 953) and re- 
lied on the observations made by Sir 
Asutosh Mookerjee, delivering the judg- 
ur of the Court at pages 220 and 291 
a 


"Jt is unquestionable that the breach 
of an undertaking given to the Court by 
a litigant, pending proceedings, on the 
faith of which the Court sanctions a 
particular course of action or inaction is 
misconduct amounting to contempt. It is 
further well settled that when a person 
is guilty of such contempt he places him- 
self in a perilous situation so as not to be 
heard by the Court till he has purged his 
contempt." 


A reference in this context was further 
made to the case of Hadkinson v. Had- 


7 EAS 
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kinson reported in 1952 (2) All ER 567. 
Mrs. Bhattacharyya pin-pointed the ob- 
ee of Lord Denning at pages 575 
a 

‘if his disobedience is such that, so 
long as it continues, it impedes the course 
of justice in the cause, by making it more 
difficult for the Court to ascertain the 
truth or to enforce the orders which it 
may make, then the Court may in its 
discretion refuse to hear him until the 
impediment is removed or good reason is 
shown why it should not be removed.” 
The learned Advocate further referred 
to the case of Kruthiventi Kutumba Rao 
v. Muthi Venkata Subba Rao reported in 
AIR 1969 Andh Pra 47 wherein Mr. Chief 
Justice Jaganmohan Reddy delivering the 
judgment of the Court observed at pages 
53 and 54 that 

“So Jong as there is an order by the 
Court which requires compliance not 
only, parties but even third parties who 
are not parties to the suit and who have 
notice of the same will be liable for con- 
tempt for the disobedience of such orders 
or for obstructing the execution of the 
same. Whether the order is valid or ir- 
' regular unless it is vacated, it has got 
to be obeyed." 
Mrs. Bhattacharyya ultimately contended 
that the position in law is well settled 
and a contemner unless he purges his 
contempt should not be allowed to pro- 
ceed any further, continuing thereby the 
contumacious disregard of law and order 
already made. 


8. Mr. P. N. Mitra, Advocate, ap- 
pearing on behalf of the Defendants-Op- 
posite Parties Nos. 1 and 2 contended that 
the proposition of law put forward by 
Mrs. Bhattacharyya is over expansive 
and the same has been qualified by the 
principles laid down by leading authori- 
ties as also the imprimatur of judicial 
decisions. Mr. Mitra also relied on Oswald 
and submitted that the observations quot- 
ed therefrom by Mrs. Bhattacharyya have 
been qualified by the following observa- 
tions :— 

"But this is subject to various excep- 
tions. He may be heard if his object is 
to get rid of the order or other proceed- 
ing which placed him in contempt, or to 
appeal against or resist proceedings taken 
subsequently to his contempt on the 
ground of irregularity or want of juris- 
diction.” 


and further submitted that the alleged 
contemner in the present case sought to 
proceed in other proceedings and not in 
the same one. Mr. Mitra next submitted 
that V. G. Ramachandran in his “Con- 
tempt of Court" also referred to the other 
view viz. that the general Rule "is con- 
fined to proceedings in the same cause” 
and does not prevent the contemner to 
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proceed in other proceedings, even though 
they are between the same parties. The 
learned Advocate next referred to the 
imprimatur of judicial decisions and re- 
lied on the case of Dharmapal v. Mohunt 
Krista Dayal reported in (1909) 10 Cal LJ 
631 wherein Sir Asutosh Mookerjee de- 
livering the judgment of the Court re- 
ferred Daniels "Chancery Practice" as a 
work of high authority and observed at 
page 636 that 

"These provisions in my opinion 
make it manifest that simply because a 
party is found to be in contempt the 
Court is not bound to deny him all as- 
sistance or protection but the Court will 
act in such a manner as will maintain its 
own dignity and at the same time sub- 
serve the ends of justice.” 
It was further observed that a party 
against whom a decree has been made 
which specifies a time for its perform- 
ance is not, merely by reason of his fai- 
lure to carry out the orders of the Court, 
guilty of such contempt so as to dis- 
entitle him to protection from the Appel- 
late Court. Mr. Mitra thereafter refer- 
red to the case of Gordon v. Gordon and 
Gordon (Co-respondent) reported in (1904) 
PD 163 and relied on the observations 
made by Vaughan Williams L. J. at pages 
171-172 that 

“this rule, that a person who is. in 
contempt cannot be heard, prima facie 
applies to voluntary applications on his 
part — when he comes and asks for some- 
thing, and not to cases in which all that 
he is seeking is to be heard in respect 
of matters of defence ............ But when 
you come to the case of an order which 
it is suggested may have been made with- 
out jurisdiction, if upon looking at the 
order one can see that that really is the 
ground of the appeal, it seems to me that 
such a case has always been treated as 
one in which the Court will entertain the 
obiection to the order, though the person 
making the obiection is in contempt." 
Mr. Mitra ultimately submitted that in 
the facts and circumstances of the pre- 
sent case there is no bar, legal or other- 
wise, to the Misc. Appeal No. 63 of 1973 
being proceeded with, more so because the 
Plaintiff Petitioner is the Appellant there- 
in, and accordingly the learned Addl. 
District Judge has rightly rejected the 
Petitioner's application for staying the 
same. 


9. The point raised is undoubted- 
ly of an old vintage, coming down the 
corridor of time and going back many 
centuries in our law, It is undoubtedly 
true that at one stage there was some 
cloud raised over the point at issue, but 
by and large the same has been removed 
by the principles laid down by the vari- 
ous authorities and the imprimatur of 
judicial decisions. It is pertinent there- 
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fore to refer to the backdrop against: 


which this principle arises. That a party 
in contempt will not be heard was never 
a rule of the common law, but as was 
observed by Lord Justice Denning, “a 
rule of the canon law, which was adopt- 
ed by the ecclesiastical Court and the 
chancery Courts”. The history of the 
rule in Chancery, as it appears from 
Beams’ orders in Chancery page 35, shows 
that it originated in the 78th Ordinance 
of Lord Bacon of 1618. It laid down that 
“they that are in contempt are not to be 
here, neither in that suit nor any other, 
except the Court of special grace suspend 
the contempt.” It also appears from Gil- 
bert on Forum Romanum 102 that Lord 
Chief Baron Gilbert laid it down as a 
general rule that “the contemner, who is 
in contempt, is never to be heard by 
motion or otherwise till he has cleared 
his contempt and paid the costs”. The 
ordinance of Lord Bacon though used for 
enforcing orders in Chancery was never 
applied unless the contempt had been 
established by the issue of a writ of at- 
tachment or an order for committal. It 
is only then that the party became a 
party in contempt and the Court would 
not hear him. The said ordinance how- 
ever and the limitations referred to above 
were found to be capable of working great 
injustice and as was observed by Lord 
Justice Denning in (1952) 2 All ER 567 
"in the course of practice, it came to be 
much restricted in scope. It was confined 
to cases where a party in contempt i.e. 
& party against whom a writ of attach- 
ment had been issued or an order of com- 
mittal had been made, came forward 
voluntarily and asked for an indulgence 
in the same suit. It was no indulgence 
for a plaintiff to bring his cause to a 
hearing or for a defendant to defend him- 
self. Even if he was in contempt there- 
fore, he was allowed to be heard unless 
an order had been made staying the pro- 
ceedings.” It is pertinent in this con- 
text to refer to Daniel's "Chancery Prac- 
tice” (7th Edn., Vol. 1) page 725 that 

“a party in contempt for non-obedi- 
ence to an order in one cause will not be 
thereby prevented from making an ap- 
plication to the Court in another cause 
relating to a distinct matter, although the 
party to such other cause may be the 
same.” 


In the case of Taylor v. Taylor reported 
in (1849) decided by 1 Mac & G. 397 = 
41 ER 1318 it was observed that “the cir- 
cumstance of the plaintiff being out of 
the jurisdiction and in contempt for non- 
compliance with the decree made, did 
not prevent his filing the bill in ques- 
tion”. The observations of Lord Cotten- 
ham, L. C. were approved of again and 
again in a series of cases. It has been 
stated in Halsbury’s ‘Laws of England’ 
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(3rd Edn.) Vol. 8, Section 4, Paragraph 73 
that "probably the true rule is that the 
party in contempt will not be heard only 
on those occasions when his contempt im- 
pedes the course of justice and there is 
no other effective way of enforcing the 
obedience." Lord Justice Denning also ob- 
served ultimately, after discussing the 
history of the principle in (1952) 2 All ER 
567 already referred to above that 


."applying this principle, I am of 
opinion that the fact that a party to a 
cause has disobeyed an order of the 
Court is not of itself a bar to his. being 
heard but if his disobedience is such that 


So long as it continues, it impedes the . 


course of justice for the cause, by making 
it more difficult for the Court to ascer- 
tain the truth or to enforce the orders 
which it may make then the Court may 
in its discretion refuse to hear him until 
the impediment is removed or good rea- 
son is shown why it should not be re- 
moved." 


I respectfully agree with the said view 
and hold that the proposition made by 
Rs Bhattacharyya stands qualified as 
above. 


10. It is quite true that contempt 
of Court is not an ordinary proceeding 
and the question involved is a serious 
one. It is true again, as was observed in 
the case of Dhrubadeo Tewari v. Thaki- 
lal Ganguly reported in (1971) 75 Cal 
856 that 


“the halo of solemnity surrounding 
the Courts of justice since the dawn of 
civilisation should not be allowed to be 
disturbed by a blatant interference with 
its orders, defiling thereby the sacred 
temples where justice is dispensed by the 
high priests, the judges". 


But the proposition propounded by Mrs. 
Bhattacharyya is too wide and on ulti- 
mate analysis J hold that the same is not 
in any way an absolute proposition of 
law but only a qualified one, being sub- 
ject to the various exceptions referred to 
above. Apart from the point of law, the 
basis of facts cannot also be overlooked. 
Only an application has been filed for 
contempt before the learned District 
Judge, Alipore Dist, 24-Parganas, being 
Judicial Mise. Case No. 36 of 1973 and as 
yet, as the learned District Judge himself, 
found, an enquiry is yet to be made on 
the merits of the said application as to 
whether on the establishment of a prima 
facie case a reference would be made to 
the High Court recommending  appro- 
priate steps. The contempt therefore has 
not been prima facie established by the 
issue of a writ of attachment or an order 
for committal. The prayer for stay made 
on behalf of the Plaintiff-Petitioner 
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therefore is premature and the first di- 
mension of Mrs. Bhattacharyya's conten- 
tion accordingly fails. 


11. I wil now proceed to consider 
the second dimension of Mrs. Bhatta- 
charyya's contention that in any event, 
in view of the order passed by the learn- 


ed District Judge himself, staying the 
operation of the order passed by the 
learned Munsif, vacating the interim 


order of injunction, the  Plaintiff-Peti- 
tioner should be allowed to have his 
monthly salaries including medical facili- 
ties and other amenities from March, 
1973 onwards. Mr. Mitra’s objection to 
the said prayer is that_there is no specific 
prayer to the said effect in the main Rule 
and that on merits also the same is not 
tenable because as soon as the Plaintiff- 
Petitioner was released by the Damodar 
Valley Corporation his services stood 
transferred to the Bihar Cadre. Mrs. 
- Bhattacharyya referred to the order dated 
the 17th March, 1973 passed by Shri M. 
Roy, Addl. District Judge, 7th Court, Ali- 
pore whereby, on an application dated 
20-2-1973 filed on behalf of the Plaintiff- 
Petitioner for a direction for payment of 
' the salaries etc. on the ground of hard- 
Ship, the learned Judge ultimately direct- 
ed without committing the Court to the 
merits of the appeal, that the Respon- 
dent-Opposite Party No. 1 should pay to 
the Plaintiff-Petitioner his salaries for the 
months of January and February 1973. 
There is undoubtedly no specific prayer 
made in this behalf in the application 
filed under Section 115, Code of Civil 
Procedure, excepting a general prayer 
for passing such other order or orders as 
this Court deems fit and proper. There 
is however a specific application for a 
direction on the Respondents Opposite 
Parties for making the payment of month- 
ly salaries, including other amenities to 
the Plaintiff-Petitioner from March, 1973 
onwards. Mrs. Bhattacharyya referred 
to the illness and the death of the mother 
of the Plaintiff-Petitioner, who himself 
had a spate of troubles, including throm- 
bosis and ultimately submitted that be- 
ing placed in this predicament, the car- 
riage of the proceedings has become a 
veritable Odyssey for him. She ultimate- 
ly pressed her prayer on the ground of 
equity, without entering into the merits 
of the case. Having heard the learned 
Advocates appearing on behalf of the res- 
. pective parties, and without committing 
myself to the merits of the case, which 
would be decided in due course on pro- 
per materials, I hold that without any 
prejudice to the rights and contentions of 
the respective parties the 
opposite party No. 1, Damodar Valley 
Corporation should pay to the plaintiff- 
petitioner his salaries for the months 
March to August 1973. The second dimen- 


ta 


respondent- 


sion of Mrs. Bhattacharyya’s contention 
is disposed of accordingly. 

12. An ancillary submission made 
by Mr. P. N. Mitra now abides my consi- 
deration, viz. that the present Rule should 
in any event be discharged also on the 
ground that the suit itself in the Court 
below as also the appeal arising out of 
the same are not maintainable, inasmuch 
as a proper remedy in such cases is by 
way of specific performance. To lend 
assurance to his contentions Mr. Mitra re- 
lied on the case of Indian Airlines Corpo- 
ration v. Sukhdeo Rai reported, in AIR 
1971 SC 1828 and referred to the obser- 
vations of Mr. Justice Shelat delivering 
ihe judgment of the Court that j 


“Section 45 of Air Corporation Act, 
1953 does not cast any obligation upon 
the Indian Airlines to appoint employees 
under any particular type of contract or 
to terminate them on specific grounds and 
hence though Corporation employee is 
dismissed in contravention of Regulation 
made under the Act, the dismissal can- 
not be declared as null and void. The 
respondent at best shall be entitled to 
damages." : 


In view however of the findings arrived 
at by me before and the ultimate order,- 
I am going to pass, it is not necessary for 
me to enter into the merits and I make 
it quite clear that I make no such obser- 
vations on the same, leaving the same to 
be decided by the Court below in due 
course. The ancillary submission of Mr, 
Mitra is thus disposed of. 


13. Before I part with the case, I 
must place on record my appreciation of 
the manner in which the case was plac~ 
ed by Mrs. Bhattacharyya and Mr. Mitra, 
the learned Advocates, appearing on be- 
half of the respective parties; and the 
iroubles they had taken in assisting the 
court to come to a proper decision. 


14. In the result, I discharge the 
Rule; vacate the order for ad interim 
stay granted by this court; and I uphold 
the order dated 17-3-73 passed by Shri 
M. Roy, Addl District Judge, 7th Court, 
Alipore, Dist. 24-Parganas rejecting the 
plaintiff-petitioner’s application for stay~ 
ing the Mise. Appeal No. 63 of 1973 
(wrongly recorded as Misc. Case No. 63 
of 1973) pending before the learned Dist, 
Judge, Alipore, Dist. 24-Parganas. I fur- 
ther direct that the learned District 
Judge, Alipore shall dispose of the Misc, 
Appeal No. 63 of 1973 pending before 
him expeditiously within a fortnight of 
the date of receipt of notice of arrival 
of records in the Court below after giv- 
ing due opportunities to the party con- 
cerned of being heard. 


15. As to the connected applica- 
tion, I direct, without making any obser- 
vation on the merits of the case and with- 
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out any prejudice to the rights and con- 
tentions- of the respective parties, that 
the respondent-opposite party No. 1, 
Damodar Valley Corporation, shall pay, 
as early as possible, to the plaintiff-Peti- 
tioner the salaries due to him from 
March 1973 uptil August 1973. The appli- 
eation is disposed of accordingly. 

16. The affidavits filed in the Rule 
as also in the application are to be kept 
on the record and there shall be no order 
for costs in both the Rule and the appli- 
cation. 

17. The record shall go down ex- 
peditiously, i 

Order accordingly. 
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Sm. Kamala Dutta and another, Ap- 
pellants v. Ballygunge Estates (P.) Ltd., 
Respondent. 

A. F. O. O. No. 299 of 1973, D/- 11-7- 
1973. 

Index Note:— (A) Civil P. C, (1908), 
S. 144, O. 20, R. 22 — Application for 
execution of restitution order — Some of 
the heirs of deceased plaintiff already on 
record — No dispute regarding number 
of heirs and legal representatives and 
their identity — Objection on ground 
that ali the heirs are not on record or 
that there was no specific order for bring- 
ing them on record cannot be sustained. 
: (Para 6) 

Index Note:— (B) Civil P. C. (1908), 
O. 21, R. 22 (2) — Service of notice on 
legai representative — Failure to record 
reasons for dispensing with notice — Does 
not affect jurisdiction of court. 

(Para 9) 


Index Note:— (C) Civil P. C. (1908), 
O. 2i, R. 22 (2) — Dispensing with ser- 


vice of notice — Discretion judicially 
exercised cannot be interfered with in 
appeal. 

Brief Note— (C) Where decree- 


holders themselvés had made the daugh- 
ters of the deceased judgment-debtor 
pro forma defendants but could not be 
served with notices, the dispensation of 
service of notices when the decree-holder 
wanted to take possession on the basis of 
restitution order could not be held to be 
unreasonable or not for valid reasons. 
(Para 10) 

B. C. Dutta and Partha Dutta, for 
Appellants; Ranadeb Chowdhury, Bikash 
Chandra Sen, Alok Biswas and  Benoy 
Kumar Roy, for Respondents. 

A. K. SINHA, J.:— This appeal is 
preferred against an order passed by the 
learned Subordinate Judge, Sixth Court, 
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the Executing Court, allowing thezde- 
cree-holder petitoners to take delivery of 
possession after dispensing with the ‘ser- 
vice of notice urder Order 21, Rule 22 of 
the Code of Civil Procedure on some of 
the heirs and legal representatives of 
the deceased jucgment-debtor briefly in 
the following circumstances. 


2. The respondent,  Ballygunge 
Estates (Private) Ltd. is the owner of a 
Cinema House known as ‘Aleya Cinema’ 
near Gariahat Market, Ballygunge, Cal- 
cutta. One Keshab Chandra Dutta, who 


was the Manager of the Cinema, institut-. 


ed a suit on or about 17th August, 1970 
in Alipore Court for specific perform- 
ance of contract with other consequential 
reliefs against the respondent in terms 
of an agreement alleged to be entered 
into by and between the respondent and 
the plaintiff in that suit which was ulti- 
mately decreed ex parte. This ex parte 
decree was put into execution on or 
about 27th January, 1971 and the plain- 
tiff Keshab Chandra took possession of 
the Cinema. 


3. Thereafter, the respondent 
made an application under Order 9, 
Rule 13 of the Code of Civil Procedure 
for setting aside the ex parte decree and 
obtained an order setting aside such de- 
cree on 23rd October, 1971. Then the 
matter came up in revision at the in- 
stance of Keshab Chandra, the plaintiff, 
who obtained a Rule from this Court 
which was, however, discharged. On or 
about 6th Januery, 1972 the respondent 
made en applicetion under Section 144 
of the Code of Civil Procedure for resti- 
tution and pending the disposal of the 
restitution application the plaintiff Keshab 
also made successive applications, for 
preferring an appeal, for leave to appeal 
to the Supreme Court but both the appli- 
cations for leave as also for special leave 
were dismissed. On or about 6th May, 
1972 the respondent obtained an order 
for restitution of possession of the Cinema 
upon his application. An appeal taken 
again to this Court from this order - was 
roe dismissed on or about 3rd October, 


4, Then, in the meantime Keshab 
Chandra, the plaintiff, died and after his 
death the respondent made an  applica- 
tion for bringing the heirs and legal re- 
presentatives of Keshab on record and 
prayed for delivery of possession against 
them as mentioned in the application. 
Some of the heirs, namely, widow of 
Keshab and one son Dipak Dutta applied 
in the original suit for substitution of 
heirs and legal representatives of the 
deceased plaintifi including themselves 
and pending the disposal of this applica- 
tion no order was made upon the appli- 
cation made by the respondent for pro- 
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ceeding against the heirs and legal repre- 
sentatives of Keshab. The applieation of 
the widow and one son of Keshab for 
substitution was, however, allowed on 
16th February, 1973 but his four daugh- 
ters were added as pro forma defendants. 
On or about 26th March, 1973 the respon- 
dent applied for dispensing with the ser- 
vice of notice for delivery of possession 
on those four daughters under Order 21, 
Rule 22 (2) of the Code. Both the appli- 
cations of the respondent were, however, 
opposed by the widow and the son Dipak, 
but the Court below passed an order on 
28th March, 1973 allowing the respon- 
dent to take delivery of possession against 
the heirs and legal representatives of 
Keshab having dispensed with the ser- 
vice of notice under Order 21, Rule 22 (3) 
of the Code on the view that service of 
such notice upon the four daughters of 
Keshab would cause unreasonable delay 
and would defeat the ends of justice par- 
ticularly when the petitioner only prays 
for taking delivery of possession of the 
property on the basis of restitution. That 
is how, in short, the appellants felt ag- 
grieved and preferred the present appeal. 


5. Mr. Dutta appearing in sup- 
port of the appeal has contended, in the 
first place, that unless all the heirs and 
legal representatives of the deceased 
plaintiff Keshab are brought on record, 
the Court could not have any  jurisdic- 
tion to execute the order for restitution 
and direct delivery of possession to the 
respondent. He has relied on a long line 
of decisions beginning from (1905) 32 Ind 
App 23 (PC) Khirajmal v. Daim; 41 Ind 
App 251 = (AIR 1914 PC 129) Raghu- 
nath Das v. Sundar Das Khetri; AIR 1936 
Mad 205 (FB) Kanchamalai Pathar v. 
Ry. Shahaji Rajah Sahib as also a num- 
ber of decisions of this Court namely; 
(1937) 41 Cal WN 157, Tarak Chandra 
Ray v. Panchanan Banerjee; 43 Cal WN 
859 = (AIR 1939 Cal 612), Satish Chan- 
dra Lahiri v. Raja Protiva Nath Roy; 
46 Cal WN 631 = (AIR 1942 Cal 436), 
Faizaddi Talukdar v. Razia Begum; AIR 
1949 Cal 299, Pashupatinath Malia v. 
Ushapati Misra; (1955) 59 Cal WN 1073, 
Sm. Rajlakshmi Dassi v. Province of West 
Bengal; and 65 Cal WN 171 = (AIR 1961 
Cal 336) (FB), Shanti Devi v. Khandu- 
bala Dasi. We do not think on the facts 
of this case it would be necessary for us 
to deal categorically with each of these 
decisions for, substantially, these are 
cases where the question mainly was 
whether in absence of the heirs and legal 

representatives of a deceased judgment- 
debtor, auction sale at the instance of the 
decree-holder was void or  voidable. 
There was want of uniformity of deci- 
sions on this question even in this Court. 
The matter was exhaustively considered 
in the above Full Bench of this Court in 


a 
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65 Cal WN 171 = (AIR 1961 Cal 336) (FB) 
and the majority opinion given by this 
Court is that the sale in question is not 
valid or operative against the heirs of the 
deceased who were not brought on record 
before such a sale took place and deci- 
sions, of this Court to the contrary, were 
held to be not correctly decided. In this 
case, however, it would be important to 
notice that in coming to the conclusion it 
has been observed that "so far as the 
Calcutta High Court is concerned, an 
omission to issue the notice required by 
Order 21, Rule 22 is a mere irregularity 
not affecting the jurisdiction of the Court 
in executing the decree. But these am- 
endments do not abrogate Section 50 of 
the Code. The decree-holder must still 
apply under Section 50 to execute the 
decree against the legal representative 
and obtain an order binding on him and 
allowing the execution to proceed against 
him. Section 50 embodies the fundamen- 
tal principle that the legal  representa- 
tive must be made a party to the execu- 
tion proceedings in order that the court 
may acquire power to proceed against 
him and to sell his property". Even so, it 
will further appear from the Full Bench 
decision that the court was not consider- 
ing a question where some of the heirs 
and legal representatives were on record. 
In this case none of the heirs and legal 
representatives, as will appear from the 
facts recited, were brought on record or 
made parties to the execution proceeding 
before the sale took place. Be that as it 
may, the question before us is very dif- 
ferent from the question raised or decid- 
ed in the Full Bench. Here, in the instant 
case, admittedly, some of the heirs, name- 
ly, the widow and one son of Keshab, in 
fact, entered appearance and filed objec- 
tion against the applications made by the 
respondent. It also appears that in the 
first application made on 11th December, 
1972 by the respondent, in paragraph 6, 
the names of the heirs and legal repre- 
sentatives have been categorically stated 
and in paragraph 7 the permission of the 
Court has been sought for “to take back 
possession of the suit property against 
the said legal heirs of the deceased oppo- 
site party", The respondent has also in 
this application prayed on amendment of 
the prayer that it may be permitted to 
take delivery of possession of the suit 
property against the legal heirs of the 
deceased opposite party and pass such 
other order or orders as may be found 
fit and proper. This application along 
with the further application, as already 
noticed, for dispensing with the service of 
notice upon the four daughters of Keshab 
were taken up for disposal by the learn- 
ed Court below. On these two applica- 
tions written objections were filed by the 
present appellants, and substantially the 
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objection was that the application’ for 
taking delivery of possession was an exe- 
cution of the order and, therefore, with- 
out compliance with Order 21 of the Code 
for impleading all the heirs of the deceas- 
ed opposite party including the four 
daughters and with due notice to them 
all, the petitioner could not be allowed to 
take possession. It appears that the court 
below considered both the aspects of the 
matter. It is true that in view of the de- 
cision of the Supreme Court in AIR 1965 
SC 1477, Mahiji Bhai v. Mani Bhai and 
AIR 1966 SC 1194, Maqbool Alam Khan 
v. Mst. Khodaija, the question whether 
an application under Section 144 of the 
Civil Procedure Code was an application 
for execution has been set at rest for it 
has been held that such an application in 
a sense is an application for execution. 
Even so, it is quite clear from the order 
passed by the: learned court below that 
the question has been considered on the 
footing that an application under Section 
144 of the Code was an application for 
execution. 


6. Mr. Dutta has, however, con- 
tended that unless there is an order, spe- 
cifically made, bringing in all the heirs 
and legal representatives on record as 
parties to the execution proceeding, the 
court cannot assume jurisdiction to pro- 
ceed to execute such order for delivery 
of possession to the respondent in view 
of the above decisions, particularly the 
Full Bench of this Court for it is clearly 
incumbent upon the respondent to apply 
for bringing in the heirs and legal repre- 
sentatives of the deceased judgment-deb- 
tor on record under Section 50 of the 
Code. We are unable to accept the con- 
tention of Mr. Dutta as correct in the 


form it is put, for on the facts of this 


case it clearly appears that all the heirs 
and the legal representatives have been 
brought on record. On a fair reading of 
the provisions of Section 50 of the Code, 
it seems quite clear that the petitioner 
has to pray before the court for proceed- 
ing against the heirs and legal represen- 
tatives of the deceased judgment-debtor. 
In the application made by the respon- 
dent, this has been made sufficiently 
clear, both in the body of the petition as 
also in the prayer portion. Clearly Order 
22, Rules 3 and 4 of the Code do not 
apply to execution proceeding; so, no 
leave or specific order is necessary, again, 
from the court to proceed against such 
heirs and legal representatives as enume- 
rated in the body of the application or in 
the prayer made by the  decree-holder 
concerned in a given case. The question, 
of course, may arise in cases where there 
is dispute between the parties as to who 
are actually the heirs and legal represen- 
tatives of the deceased. In that event the 
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determine that 
question and permit the decree-holder 
concerned to proceed against such heirs 
and legal representatives as may be de- 
termined by the court. In this case, how- 
ever, there is no dispute between the ap- 
pellant and the respondent regarding the 
identity or status or the number of heirs 
and legal representatives of the deceased. 
In fact the appellant themselves applied 
in. the original Title Suit to bring the 
same heirs and legal representatives in- 
cluding themselves on record and the 
order has been passed. It is difficult to see 
how in these circumstances the present 
appellants can raise any such objection 
on a plea that all the heirs and legal re-|. 
presentatives are not on record or that 
there is no order passed by the court to 
bring them on records. 


7. This apart, it seems quite clear 
from the order itself that the court has 
accepted, although not specifically stated, 
all persons mentioned in the first appli- 
cation of the respondent as also in the 
application made by the present appel- 
lant themselves in the suit, as heirs and 
legal representatives on record in the ap- 
plication for taking delivery of  posses- 
sion made by the respondent and then 
proceeded to determine the further ques- 
tion namely, whether the service of 
notice under Order 21, Rule 22 (2) of the 
Rule upon the four daughters should be 
dispensed with. If it is not so then it is 
difficult to see how the court can deter- 
mine further question of dispensing with 
notice in respect of persons who are not 
before it. A notice under Order 21, Rule 
22 (2) contemplates that the judgment- 
debtor on whom such notice should be 
issued are already on record. In our opin- 
ion, therefore, it has been made suff- 
ciently clear in the order by the court 
below that the heirs and legal represen- 
tatives against whom the respondent has 
prayed for taking delivery of possession 
have been or must be deemed to have 
been brought on record. 


8. Mr. Dutta has contended rely- 
ing on three decisions of the Supreme 
Court in AIR 1965 SC 1049, Dayaram v. 
Shyam Sundari; AIR 1966 SC 792, N. K, 
Mohd. Sulaiman Sahib v. N. C. Mohd. 
Ismail Saheb and AIR 1967 SC 49, Dolai 
Maliko v. Krushna Chandra Patnaik that 
unless all the heirs and legal representa- 
tives of the deceased are brought on re- 
cord, there cannot be any representation 
of the estate of the deceased and in that 
event it is not open to the court to pro- 
ceed against only some of the heirs. In 
our view none of these cases has any’ 
bearing on the question involved in the 
case under consideration before us. While 
considering the scope of Order 22, Rule 
3 or 4 of the Code, Supreme Court took 
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the view that the Court ought to proceed 
on the principle of representation of the 
estate but that again will depend on the 
facts of each case. In the view, we have 
already taken of the matter, it is not ne- 
cessary for us again to deal with each 
of these cases specifically for the simple 
reason that the heirs and legal represen- 
tatives are already on record or have 
been brought on record. The question of 
representation, however, of the estate .of 
the deceased Keshab, is not at all rele- 
vant in the instant case. Here, the respon- 
dent has asked for delivery of possession 
against all the heirs and legal represen- 
tatives of the deceased  Keshab. This 
. apart, we do not find any reason why the 
Court should not issue a Writ for deli- 
very of possession against those heirs who 
have at least by their own motion have 
brought them on record in the proceed- 

ing started by the respondent for taking 
- delivery of possession. The question is 
not one of determination of right, title 
and interest of parties in ease of a sale 
held in execution of decree of deceased 
judgment-debtor without making any of 
his heirs and legal representatives as 
parties but of delivery of possession in 
respect of a property at least against 
some of the heirs and legal representa- 
tives admittedly on record. No question 
of representation of the estate arises at 
all in such cases to execute the decree 
against some of the heirs, although such 
is not the case here, for delivery of pos- 
session. At any rate, the law has even 
contemplated all such contingencies and 
that is why there are provisions under 
- Order 21, Rule 100 of the Code for re- 
medies of those persons who are not 
judgment-debtors in an execution  peti- 
tion in case they are dispossessed of any 
immovable property in course of execu- 
tion of a decree. We are however, not 
actually deciding nor it is necessary to 
decide this question finally for we have 
already concluded that on the admitted 
position of the parties all the heirs and 
legal representatives of the deceased 
Keshab have been brought on record. 
The first contention of Mr. Dutta, there- 
fore, fails. 


.9. This brings us to the other 
point raised by Mr. Dutta relating to the 
question of dispensing with the service of 
notice under Order 21, Rule 22 (2) of the 
Code upon the four daughters of Keshab. 
It is contended by Mr. Dutta that service 
of notice upon the four daughters of 
Keshab is the foundation of jurisdiction 
of the Executing Court to execute the 
order for delivery of possession, and un- 
less such notices are actually served on 
the remaining heirs, the entire order 
given by the Court will be an order pass- 
ed without jurisdiction and is a nullity. 
Mr. Dutta in aid of this contention has 
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again sought to draw support from the 
decision of the Judicial Committee in 
(1905) 32 Ind App 23 and 41 Ind App 251 
— (AIR 1914 PC 129) (supra) and also a 
Full Bench decision of the Patna High 
Court in AIR 1045 Pat 1 (FB) Ajab Lal 
Dubey v. Hari Charan Tewari and two 
other decisions of the same High Court 
in ATR 1947 Pat 454 (FB), Ramlal Sahu 
v. Mt. Ramia; AIR 1969 Pat 228, Jhar- 
khand Mines & Industries Ltd. v. Nand 
Kishore Prasad and a decision of the Bom- 
bay High Court AIR 1969 Bom 85. Mr. 
Dutta has also relied on a decision of this - 
court in 35 Cal WN 9 = (AIR.1931 Cal 
476), Chandra Nath Dutta v. Nabadwip 
Chandra Dutta. On the question of ser- 
viee of notice we do not think that the 
decision of the Judicial Committee would 
have any applieation to the law which 
now stands amended and particularly in 
view of the Calcutta amendment added as 
Order 21, Rule 22 (3) So far as the deci- 
sions of the Patna High Court are con- 
cerned, no such amendment as that of 
Caleutta High Court has been made with 
regard to the provisions of Order 21, Rule 
22 of the Code. But, even then, it has 
been held in the Full Bench ease which 
was also a case of sale that a sale held in 
execution of a mortgage decree after the 
service of all necessary processes includ- 
ing the sale proclamation, without any 
notice to the legal representative is void 
in the sense that it is not valid and ope- 
rative against such legal representative. 
In the Caleutta decision which was given 
on the law, as it then stood, Rankin, C. J. 
held clearly that even though notice 
under Order 21, Rule 22 (1) of the Code 
was obligatory it was not open to the 
judgment-debtor who already appeared 
in the execution case without such notice 
to say, at a later stage that “the whole 
proceeding was without jurisdiction  be- 
cause of absence of notice under Rule 
22”, This decision, therefore, does not 
support, rather goes against the appel- 
lant. However, on the question of notice 
even the opinion of the Patna Full Bench 
is that although notice under Order 21, 
Rule 22 (1) even after the amendment 
must have to be served upon the judg- 
ment-debtors or their legal representa- 
tives. Sub-rule (2) of Rule 22 of Order 21 
provides an exception and that only 
means that the Court is not precluded 
from issuing any process in execution of 
a decree without issuing the notice there- 
by prescribed, if, for reasons to be re- 
corded, it considers that the issue of such 
notice would cause unreasonable delay or 
would defeat the ends of justice. There- 
fore, even, on the strength of sub-rule (2) 
the Court has sufficient jurisdiction to 
dispense with the service of notice upon 
the judgment-debtor or their legal repre- 
sentatives in a proper case and proceed 
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with the execution. At any rate, after the 
addition of sub-rule (3) by the Calcutta 
amendment, the omission to issue a notice 
in a case where notice is required under 
sub-rule (1) or to record reasons in a 
case where notice is dispensed with 
under sub-rule (2), shall not affect the 

~jurisdiction of the court in executing the 
decree. This has sufficiently been made 
clear in Shanti Devi's case, 65 Cal WN 171 
= (AIR 1961 Cal 336) (FB) (supra. In 
the instant case, however, the court be- 
low has dispensed with the service of 
notice after recording its reasons in terms 
of sub-rule (2) of Rule 22 of Order 21 of 
the Code. We fail to see, how, even then, 
the issue of process can be said to have 
been made without jurisdiction. Even if 
there was any omission by the court be- 
low to issue a notice or to record reasons 
in dispensing with the service of such 
notice that could not have affected the 
jurisdiction of the Court in executing 
the decree in view of the Calcutta amend- 
ment. 


10. Nevertheless, in this case rea- 
sons have been given but Mr. Dutta has 
strenuously contended before us that the 
reasons given were not valid reasons. We 
are unable to accept that contention as 
correct for the law itself provides that 
the reasons which have to be recorded 
must show that such service of notice 
would cause unreasonable delay or defeat 
the ends of justice. In this case the court 
below has clearly stated in the order that 
the “issue of notices on such four daugh- 
ters of Keshab as aforesaid would cause 
unreasonable delay and would defeat the 
ends of justice......... " It. may be that 
other reasons namely that the appellants. 
who entered appearance and contested 
this application of the respondent, could 
not represent, in law, the entire estate of 
Keshab. But that will not surely affect 
the other reasons given by the Court be- 
low for dispensing with the services of 
notice upon the four daughters on the 

- ground that issue of such notice would 
cause unreasonable delay and would de- 
feat the ends of justice, In this case, as 
already seen the appellants themselves 
have made the four daughters pro forma 
defendants and from the records it ap- 
pears that notice could not be served on 
those daughters by them. So in this state 
of circumstances it is difficult to see how 
the dispensation of service of notice up» 
on the four daughters as made by the 
court below could be held, at all, to be 
unreasonable or not for valid reasons. 


11. This apart, the reasons that 
require to be recorded by the court be- 
low relate to matters on which the court 
has to exercise its discretion. The ques- 
tion is whether or not the appellate court 
should interfere with such reasons even 
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if they cannot come to the same conclu- 
Sion on such reasons given by the court 
of the first instance. Mr. Chowdhury on 
behalf of the respondent has contended, 
on two deci- 
sions of the Supreme Court in AIR 1961 
SC 1156 and AIR 1967 SC 249, Uttar Pra- 
desh Co-op. Federation Ltd. v. Sunder 
Bros, Delhi that "where the discretion 
under the Section has been properly and 
judiciously exercised by the trial Court, 
the appellate court would not be justified 
in interfering with such exercise of dis- 
eretion merely on the ground that it 
would have taken a contrary decision if 
it had considerec the matter at the trial 
stage. But if it appears to the appellate 
rourt that the trial Court has exercised 
its discretion unreasonably or capricious- 
ly or has ignored relevant facts or has 
approached the matter unjudiciously, it 
would be its duty to interfere”. 

12. Mr. Dutta however, has sought 
to meet this point on an argument that 
these are decisions on question raised 
under Section 34 of the Indian Arbitra- 
tion Act. We think, the proposition laid 
down by the Supreme Court is one of 
principle although it was expressed on 
the facts of those cases while construing 
Section 34 of the Indian Arbitration Act, 
In our opinion, the same principle will 
applv in a matter, as in the instant case, 
where the executing court is left with a 
discretion to issue or dispense with the 
issue of a notice upon the judgment-deb- 
tor. We, however, hasten to add that even 
on consideration of all facts and circum- 
stances and relevant materials on record, 
we think, the court below was right in 
dispensing with the service of notice up- 
on the four daughters of the deceased 
and the reasons given in support of its 
order were sufficient and proper. We 
therefore equally find no substance also 
n D second contention raised bv Mr. 

utta. 


13. Mr. Chowdhury on behalf of 
the respondent, however, has raised ano- 
ther point, namely, that the present ap- 
pellants are no parties aggrieved for, 
even if, no notice has been served upon 
the four daughters of the deceased, the 
appellants cannot be affected at all and 
consequently they cannot be deemed to 
be an aggrieved party and cannot be held 
to be competent to prefer the present 
appeal. We do not think that in the view 
we have taken oi the matter, it is neces- 
sary to decide this question finally al- 
though the argument of Mr. Chowdhury 
cannot be brushed aside. We may usefully 
refer in this connection to a Supreme 
Court decision in AIR 1971 SC 385. Adi 
Feroz Shah v. H. M. Seervai where the 
point has been discussed in great details 
and it has been laid down that a party, 
who is not aggrieved by the impugned 
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order, has no right to prefer an appeal 
but then the question whether the party 
who has preferred such appeal is really 
aggrieved or not would depend on the 
facts and circumstances of each case. Mr. 
Dutta has however, contended that the 
question after all affects the possession of 
the property and therefore, whatever 
may be the reason given by the court 
below the appellants are certainly affect- 
ed by such an order because they will be 
deprived of their possession of the pro- 
perty by the issue of process now made 
by the court. We, however, do not decide 
the question finally and the point is left 
Open. 


14. For the reasons already given 
this appeal is dismissed with costs. Hear- 
ing fee assessed at 10 gold mohurs. 


15. Let the records go down as 
quickly as possible. . 
SEN GUPTA, J.:— I agree. - 
Appeal dismissed. 





AIR 1974 CALCUTTA 80 (V 61 C 15) 
SALIL KUMAR DATTA, J. 

Sriram Pasrisha, Appellant v. Jagan- 
math Sen and others, Respondents. 

Second Appeal No. 1524 of 1970, D/- 
5-3-1973. 

Index Note:— (A) West Bengal Pre- 
mises Tenancy Act (12 of 1956), S. 13 (1) 
(ff) — "Owner" — Ownership must be 
absolute in quality and also full in quan- 
tity. ILE (1968) 2 Cal 70, Foll. 

(Para 5) 


Index Note:— (B) West Bengal Pre- 
mises Tenancy Act (12 of 1956), S. 13 (1) 
(ff) — ‘Held? — Word must be given 
meaning as understood in legal parlance 
— Possession must be by one on the 
basis of legal title though such possession 
may be for benefit of others. AIR 1970 
SC 1880, Foll. (Para 8) 


Chandra Nath Mukherjee and Gopal 
Chandra Mukherjee, for Appellant; A. N. 
Mitra and Bijitendra Mohan Mitra, for 
Respondent No. 1. 


JUDGMENT :— This is an appeal by 
the defendants against a judgment of af- 
firmance in a suit for recovery of posses- 
sion on eviction of the defendants there- 
from. The plaintiffs case is as follows: 
One Bhagat Ram Pasrisha was inducted 
as a monthly tenant in respect of the en- 
tire second floor of the premises No. 221/ 
1, Rash Behari Avenue, P. S, Ballygunge 
at a monthly rent of Rs. 150/- according 
to the English calendar month since 1946, 
who thereafter promised to vacate the 
said premises within 31st March, 1947 by 
a written letter. The tenancy was renew- 
. DQ/FQ/B767/73/BNP 
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ed at the said rate of rent and the tenant 
undertook to vacate the suit premises 
positively after 3ist March, 1948. After 
the expiry of the said period he neglected 
to vacate and died on 18-2-60 leaving 
behind him the defendants as his heirs 
and successors who inherited the monthly 
tenancy. It was stated that the defen- 
dants were habitual defaulters in pay- 
ment of rent and the deposits which were 
purported to have been made with the 
Rent Controller were illegal and invalid 
deposits. It was further stated that the 
plaintiff was the head of their big joint 
family of 18 heads and required the suit 
premises for his own use and occupation 
by himself and his family members for 
whose benefits and interests the house at 
221/1, Rash Behari Avenue was built. Ac- 
commodation was also necessary for the 
plaintiff's joint family business which was 
the mainstay of the joint family of the 
plaintiff. In this state of affairs as the 
plaintiff required the suit premises for all 
these purposes the defendants tenancy 
was determined by a notice dated 13th 
September, 1962 which was duly served 
calling upon the defendants to vacate the 
suit premises with the expiry of October, 
1962. The defendants however failed to. 
vacate and accordingly the plaintiff insti- 
tuted the present suit on 18th December, 
1962 praying for a decree for khas pos- 
session of the suit premises ‘on evicting 
the defendants therefrom and also for 
damages and mesne profits. In the plaint 
it was stated that the plaintiff had previ- 
ously instituted on 25-5-60 an ejectment 
suit for eviction of the defendants on the 
ground of own use and occupation, de- 
fault and other grounds. This suit was 
dismissed on the ground of defect of par- 
lies as one heir of the original tenant was 
left out. An appeal was preferred against 
that decision and on plaintiff's application 
the said appeal as also the suit was with- 
drawn by order dated 26-7-62 and the 
plaintiff instituted the present suit in the 
circumstances stated above. The suit was 
contested by the defendants 1 and 2 whe 
filed written statement contending inter 
alia that the suit was barred by res judi- 
cata, the plaintiff was not entitled to a 
decree for own use and occupation as he 
was not the owner nor was the premises 
held for the benefit of any other person. 
It was also denied that the defendants 
were defaulters in payment of rent. Ac- 
cordingly, it was submitted that the suit 
Should be dismissed. On a trial on  evi- 
dence the trial Court held that the suit 
was not barred by res judicata but the 
deposits without tender were invalid. It 
was further held that the plaintiff failed 
to prove that he was the owner of the 
suit premises but it was esta- 
blished at the same time that the 
suit premises were required for the bene- 
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fit of persons for whom it was held and 
their reasonable requirement was  esta- 
blished. About the notice and its service 
there was no dispute. It was further held 
that the plaintiff had the right under the 
agreement to obtain vacant possession on 
expiry of March, 1948. Such right was 
waived by the plaintiff by subsequent ac- 
ceptance of rent from the tenants. The 
suit however on the findings noted earlier 
was decreed. An appeal was preferred 
against this decision and the appellate 
Court held in agreement with the trial 
Court that the suit was not barred by 
res judieata. It was further held that the 
defendant was not a defaulter. The ap- 
pellate court also held that the plaintiff 
- held the suit premises for the benefit of 
others and was competent to institute the 
suit and obtain the decree. The reason- 
able requirement of the premises for 
occupation by the members of the family 
for whose benefit the property was held 
also found and the appeal was according- 
ly dismissed, The present second appeal 
is against this decision. 


2. Mr. Chandra Nath Mukherjee, 
learned Advocate appearing for the ap- 
pellant has urged three points in support 
of the appeal His first contention is that 
the suit is barred by res judicata in view 
of the order passed in an earlier title suit 
filed bv the plaintiff on the same cause of 
action. It appears that the plaintiff insti- 
tuted a title suit for eviction of the de- 
fendants from the suit premises and that 
the suit was held to be bad for non-join- 
der of parties as the fifth daughter of 
Bhagal Ram deceased, who was a co- 
tenant of the suit premises was not made 
a party. Accordingly, the suit was dismis- 
sed on this ground and an appeal was 
preferred against that decision. In the 
appeal the plaintiff filed an application 
for withdrawal of the suit and appeal. 
On that application the appellate Court 
passed an order allowing the prayer on 
26-7-62 which is as follows: 

“No permission to sue afresh is pray- 
ed for. The prayer is allowed. The appel- 
lant is permitted to withdraw the appeal 
and the suit.” . 


Thereafter, the present suit was institut- 
ed on 18-12-62. Mr. Mukherjee contends 
that this suit was barred by res judicata 
as no leave was obtained and the case 
‘rested on the same cause of action name- 
ly reasonable requirement of the plaintiff 
and his family. Mr. Amarendra Nath 
Mitra, learned Advocate appearing for 
the plaintiff respondent disputed the 
above contention contending that the 
. parties in the matters were not the same 
while the causes of action of the two suits 
were also different. 3 


3. It would appear that the con- 
tention of the appellants on this point is 
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untenable in law. A suit for ejectment is 
dependent on the determination of a ten- 
ancy by a notice to quit as also of a notice 
of suit. After the dismissal of the earlier 
suit fresh ejectment notice to quit and of 
suit dated 13-90-62 was served on the de- 
fendants and this notice was the cause of 
action of the present suit while the rea- 
sonable requirement only formed a 
ground for eviction, Further the parties 
in the two suits were not the same. Ac- 
cordingly, I am of opinion that the pre- 
sent suit is not barred by res judicata or 
by Order 23, Rule 3 of the Code of Civil 
Procedure as the right to the decree was 
different in the two suits on different 
causes of action namely different notices 
determining the tenancy and of suit. 


4. The next point contended by 
Mr. Mukherjee relates to the question as 
to whether the plaintiff is the owner as 
contemplated in ground (f) since amend- 
ed as (ff) of Section 13 (1) of the West 
Bengal Premises Tenancy Act. Mr. Mu-' 
kherjee contends that the plaintiff is only 
a part-owner even on his own case and 
as such he would not be entitled to a de- 
cree under ground (f) The suit property 
Stands in the name of the mother of the 
plaintiff and she had given evidence to 
say that she was only the benamidar of 
her husband who was the real owner 
thereof. On his death the property de- 
volved upon his heirs and admittedly the 
plaintiff is one of the heirs,of his father 
and as such he is only a part-owner of 
the suit property. Mr. Mukherjee con- 
tends that unless all the owners join in 
the suit as landlords, the decree will not 
be available by a part-owner under’ 
ground (f) now (ff) of Section 13 (1). Mr. 
Mitra on the other hand contended that 
a: part-owner is also an owner and will 
be fully competent to institute the suit 
and obtain a decree on the above ground 
if it is established that the requirement 
is for all heirs and their families who are 
all in a joint family as in the instant case 
as found by the courts below. Mr. Mitra 
further contended that if the word 
‘owner’ is not interpreted as including a 
co-owner it will never be possible for the 
co-owner to obtain a decree against the 
tenant on ground (ff) and he submitted 
that the court should give a harmonious 
interpretation which will subserve the 
purpose of the Act and not such inter- 
pretation which will frustrate the same 
and make the working of the provision 
an absurdity and impossibility. 


` 


5. Under Section 13 (1) a landlord 
is entitled to a decree for recovery of 
possession of any premises only on the 
grounds mentioned therein. Ground (f) 
now amended as (ff) in extracts is as 
follows: 
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"Where the premises are reasonably 
required by the landlord......... for his 
own occupation if he is the owner or for 
the occupation of any person for whose 
benefit the premises are held." 


The landlord may not be the owner of 
the premises but if recovery of possession 
is sought for on the above ground, such 
landlord must be the owner of the pre- 
mises. There is no qualifying word about 


"owner" so that ownership as contem- 
plated in ground (ff) must be its literal 
meaning and mean full and absolute 


ownership. It must be absolute ownership 
in quality and also full ownership in 
quantum. In Yogamaya Pakhira v. Santi 
Sudha Bose, ILR (1968) 2 Cal 70 it was 
observed: 


"Owner should receive its ordinary 
connotation in the sense of meaning. a 
person who has full and absolute owner- 
ship of the disputed property." 


It was accordingly held that even a per- 
manent lessee was not an "owner" of the 
premises and thus not entitled to a de- 
cree under ground (f) before amendment. 
The landlord must have absolute owner- 
Ship of the premises in respect of the 
quality or nature of interest he has there- 
in. He must also possess full interest of 
ownership in the premises in quantity and 
possession of such interests only will make 
the landlord an owner of the premises. It 
will not be sufficient if the reasonable re- 
quirement is of all members of the family 
of the co-owners . but such co-owners 
must again be the landlords who only 
are made entitled to a decree for re- 
covery of possession under Section 13 (1). 


6. On the above interpretation, 
the plaintiff landlord as a part-owner of 
the property will not be entitled to a de- 
cree under ground (ff) of Section 13 (1). 
Mr. Mitra prays for a liberal construction 
of the provision harmonious with the ob- 
jects of the Act so as to include a part- 
owner of the property within the con- 
notation of "owner" in the attending cir- 
cumstances, In view of the clear  provi- 
sions of the Act in ground (f) since am- 
ended as (ff) which admits of no ambi- 
guity, it is not possible to hold that the 
part-owner of the property in the circum- 
stances is the owner as contemplated in 
Section 13 (1) (ff) It has also been con- 
tended that such interpretation will cause 
great HRardship and make the working of 
the provision an impossibility. It is how- 
ever not for the court to import its con- 
ception for interpretation which is obvi- 
ously foreign to the import of the word 
"owner" in the statute. Accordingly  it* 
‘must be held that the plaintiff as part- 
owner of the premises is not entitled to a 
decree for his own occupation as provid- 
ed in ground (f) now (ff). 
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7. The next contention is that in 
any event the suit premises are held by . 
the plaintiff for the benefit of the family 
members of the owners. In the plaint it 
is stated that the house was built for the 
accommodation of the family members of 
the plaintiffs father and the plaintiff ac- 
cordingly contended that under ground (f) 
of Section 13 (1) the landlord would be 
entitled to obtain a decree for eviction if 
the suit premises are reasonably required 
for use and occupation of the persons for 
whose benefit the premises are held. The 
courts below have found that the suit 
premises are reasonably required for the 
family members of the deceased father of 
the plaintiff and this finding cannot be 
assailed in this appeal Accordingly as 
the premises are held by the plaintiff for 
their benefit it is contended that the 
plaintiff would be entitled to a decree on 
this ground. 

8. The word ‘hold’ has been consi- 
dered by the Supreme Court in K. K. 
Handique v. Member, Board of Agricul- 
tural Income-tax, Assam, AIR 1966 SC 
1191. It was observed that the expression 
‘holds’ i 

“includes a two-fold idea of the ac- 
tual possession of a thing and also of be- 
ing invested with a legal title. Sometimes 
it is used only to mean actual possession.” 
In Budhan Singh v. Babi Bux, AIR 1970 
SC 1880 it was observed : 

“In Webster New Twentieth Century 
Dictionary, 2nd Edition, it is stated that 
in legal parlance, the word ‘hold’ means 
to possess by legal title. In other words 
the word ‘held’ is technically understood 
to mean to possess by legal title.” 


In interpreting the word ‘held’ in ground 
(ff) the word is to be given a meaning as 
understood in legal parlance. In absence 
of any qualifying word that would mean 
that there must be possession by one on 
the basis of a legal title though such pos- 
session may be for benefit of others. Ac- 
cordingly, a trustee will be deemed to 
hold premises on the basis of the trust 
though such holding will be for the pur- 
pose of the trust. The mere fact that the 
property was intended for use of the 
family members will not by itself make 
the plaintiff as holding the property for 
their benefit within the meaning of the 
Act in absence of any legal title vesting 
on him the title of the property to be 
used for the benefit of others. For this 
reason, I am of opinion, that the plaintiff 
cannot be said to be holding the premises 
for the benefit of others. Accordingly, he 
is not entitled to a decree for possession 
on ground (ff) of Section 13 (1). 

9. For these reasons, I am of 
opinion, that the plaintiff is not entitled 
to any relief in the suit. The appeal ac- 
cordingly succeeds and is allowed. The 
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judgments and decrees of the courts be- 
low granting eviction of the defendants 
from the suit premises and recovery of 
possession to the plaintiff are set aside 
and the plaintiff’s suit is dismissed. There 
will be no order as to costs in this appeal. 
Leave under Clause 15 of the Letters Pa- 
tent is prayed for and is granted. 


Appeal allowed. 


AIR 1974 CALCUTTA 83 (V 61 C 16) 
M. M. DUTT, J. 

Ghaffar Haji Shakoor, Appellant v. 
S. M. Saeed, Respondent. 

A, F. O. D. Nos. 215 and 221 of 1970, 
D/- 28-2-1973. 

Index Note:— (A) W. B. Premises 
Tenancy Act (1956), Section 13 (2), Pro- 


` viso — Clause (f) to be read as clause (f) 


and clause (ff). 


Brief Note:— (A) Clause (f) in Sec- 
tion 13 (2) was amended by the West 
Bengal Premises Tenancy (Second Am- 
endment) Act, 1969 and clause (f) and 
clause (ff) were substituted in place of 
original clause (f) In the proviso to sub- 
section (2) however, the clause (f) was 
not substituted into: clauses (f) and (ff). 
It was apparent that there had been a 
clerical error or omission to substitute 


. clauses (f) and (ff) in place of clause (f) 


in the proviso. 


Held that in view of the principles 
of interpretation of statutes and in view 
of the finding that clause (f) in the pro- 
viso to sub-section (2) was an obvious 
clerical mistake, clause (f) in the proviso 
should be read as aménded by substitu- 
tion in its place by clause (f) and 
clause (ff). (Para 17) 


Index Note:— (B) W. B. Premises 
Tenancy Act (1956), Section 13 — Reason- 
able requirement of the landlord for his 
occupation — Non-mention in notice to 
quit — Effect. f 


Brief Note :— (B) The landlord was 
not- required to state any ground in the 
notice to quit but when he chose to men- 
tion sub-letting as a ground in the notice 
to quit, it may be taken that he sought 
to determine the tenancy of the tenant 
only on that ground. There was, how- 
ever, no bar to the landlord's praying for 
the evietion of the tenant on the ground 
of his reasonable requirement of the suit 
premises for his own occupation. In 
considering the same, the Court was en- 
titled to consider the conduct of the 
Landlord. The conduct of the landlord 
was apparent from the omission to men- 
tion in the notice to quit that he reason- 
ably required the suit premises fór his 
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own occupation as a ground for determin- 
ing the tenancy. Further if the suit pre- 
mises were situate in a business locality 
it can be reasonably assumed that the 
building in which the suit premises were 
situate was not constructed for residen- 
tial purposes. (Para I9) 

Satyendra Prosad Sen, Md. Quasi- 
muddin Ashka, for Appellant. In F A. 
No. 215 of 1970; Satyendra Prosad Sen, 
Chitta Ranjan Das, for Appellant In 
F. A. No. 221 of 1970. C. C. Ganguly, 
Kshtra Mohan Chatteriee and Miss Nir- 
mala Kumari Chaturvedi, for Respondent 
in both the Appeals. 


JUDGMENT :— These two appeals 
are at the instance of the defendants and 
they arise out of a suit for eviction on 
the grounds of default in payment of rent. 
subletting of the suit premises and rea- 
sonable requirement of the plaintiff of the 
suit premises for his own use and occu- 

. pation. 

2. The case.of the plaintiff is that 
the plaintiff is the owner of premises 
No. 45, Zakaria Street, Calcutta. The de- 
fendant No. 1 had been a monthly tenant 
under the plaintiff in respect of twelve 
rooms numbered as rooms Nos. 10 to 21 
in the first floor of the said premises at 
a monthly rent of Rs. 190/- payable ac- 
cording to the English Calendar month. 
The defendant No. 1 has renumbered the 
said rooms as rooms Nos, 10 to 14, 15 and 
15-A to 20. The tenancy of the defen- 
dant No. 1 was terminated by a notice to 
quit dated February 20, 1967. Jt is al- 
leged that the defendant No. 1 has sublet 
and/or transferred the suit premises to 
„the defendants Nos. 2 to 5 who had given 
notices under Section 16 (2) of the West 
Bengal Premises Tenancy Act, 1956. The 
plaintiff, however, contends that the said, 
notices were not legal and valid notices. 
It is further alleged that after the pass- 
jng of the West Bengal Premises Tenancy : 
Act, 1956, the defendant No. 1 sublet or 
transferred the suit premises to the fol- 
lowing persons without the knowledge 
and consent of the plaintiff :— 

(1) Calcutta Memon Jamat, (2) Som 
Still Co., (3) Adambhai Hazi, (4) Zakaria 
Shariff and (5) Calcutta Young Memon. 
Association. As to the ground of default, 
it is alleged that the defendant No. 1 is a 
defaulter in payment of rent since April 

67. 


3. The further case of the plain- 
tiff is that the present residence of the 
plaintiff in the rented flat at 191, Park 
Street, Calcutta is quite insufficient for 
the accommodation of the plaintiff and 
the members of his family. It is alleged . 
that the said flat consists of two bed 
rooms and one dining room. The family 
of the plaintiff consists of himself, his 
wife, three grown-up sons, one unmarried 


> 
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daughter and one married daughter. One 
of the sons of the plaintiff is an Advo- 
cate and the other two are medical stu- 
dents of the second year and the fourth 
year. 'The plaintiff contends that he rea- 
sonably requires the suit premises for 
the residence of himself and the other 
members of his family for bed rooms, 
chambers, store rooms, kitchens, draw- 
ing room, dining room and one parlour. 
Upon the aforesaid allegations, the plain- 
tiff instituted the suit for the eviction of 
the defendants. - 

4, The defendants Nos. 1 to 5 en- 
tered appearance in the suit and contested 
the same by filing written statements. 
The defendant No. 1 filed a separate writ- 
ten statement while the defendant Nos. 2 
to 5, the sub-tenants filed a joint written 
statement. The defendant No. 1 denied 
that the plaintiff was the owner of the 
suit premises. As to the allegation of 
subletting, it is alleged by the defendant 
No. 1 that prior to him one Uptelwalla 
was a tenant in respect of the suit pre- 
mises under the plaintiffs mother Musst. 
Maryan Bi. The said Uptelwalla had a 
number of sub-tenants under him and 
the defendant.No. 1 was also a sub-tenant 
under the said Uptelwalla in respect- of 
room No. 15 of the suit premises. On 
July 1, 1949 the said Uptelwalla with the 
consent of the plaintiff's mother surren- 
dered his tenancy in respect of the suit 
premises along with the sub-tenants in 
favour of the defendant No. 1. The de- 
fendant No, 1 was, thereafter, accepted 
as a tenant by the plaintiffs mother and 
the other sub-tenants became sub-tenants 
under the defendant No. 1. A letter of 


. tenancy dt. July 12/13, 1949 was executed 


by and between the defendant No. 1 and 
the plaintiff's mother through the plaintiff, 
and .the defendant No. 1 was given 
the right to sublet as before. It is alleg- 
ed that sometime back, the plaintiff sent 


“his son Md. Yahya to the defendant No. 1 


with a request to have a look into the 
said letter of tenancy. The representa- 
tive of the defendant No, 1 showed the 
said document to the plaintiffs son in 
good faith, but the plaintiff's son tried to 
destroy the same and tore off a portion 
thereof. It is further alleged that the 
sub-tenants are all old tenants in occupa- 
tion from long before 1956. It is alleged 
that the sub-tenant Zakaria Shariff has 
been in occupation of a room in the suit 
premises since 1949. 


5. As to the allegation of default, 
the defendant No. 1 has denied that he 
is a defaulter in payment of rent since 
April 1967. It is alleged that the defen- 
dant No. 1 validly deposited rent from 
the month of May 1967 upto the month of 
January 1968 with the Rent Controller, 
Calcutta as the plaintiff refused to accept 
rents in spite of timely tenders made by 
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the defendant No. 1. The defendant No. 1 
has further alleged that he also tendered 
the rent for the month of April 1967, but 
the plaintiff refused to accept the same. 
The rent for the said month had been duly 
deposited by the defendant No. 1 in 
Court and that he has been depositing 
rent from February 1968 in Court. 


6. The defendant No. 1 has denied 
that the flat at 191, Park Street, Calcutta 
is a rented flat, but-it is alleged that the 
said premises No. 191, Park Street, Cal- 
cutta belong to the plaintiff. It is con- 
tended by the defendant No. 1 that the 
accommodation available to the plaintiff 
in the said premises No. 191, Park Street, 
Calcutta is quite sufficient for the plain- 
tiff and the members of his family. It is 
further alleged that the suit premises is 
not suitable for residential purposes, but 
the suit premises was so constructed that 
it can only be used for ‘office and busi- 
ness purposes. 


1. The defendants Nos. 2 to 5 de- 
nied the material allegations in the plaint. 
It was alleged by them that they had 
been in occupation of the suit premises 
as sub-tenants under the defendant No. 1 
from long before the enactment of the 
West Bengal Premises Tenancy Act, 1956. 
They alleged that they served notices on 
the plaintiff under Section 16 (2) of the 
West Bengal Premises Tenancy Act, 1956. 
These defendants supported the case of 
the defendant No. 1 in all respect. 


8. It has been already stated that 
the defendant No. 1 challenged the 
owner-ship of the plaintiff of the suit 
premises. In order to substantiate his 
case, the defendant No. 1 filed interroga- 
tories relating to the owner-ship of the 
said premises No. 15, Zakaria Street, Cal- 
cutta including the suit premises. In 
answer to the interrogatories it is stated 
by the plaintiff that his mother purchas- 
ed the half share of the said premises 
from her husband Sheikh Md. Ismail on 
March 4, 1949 and that she got the re- 
maining half share by gift from her sons 
who inherited the same from their father. 
It is further stated that the plaintiff's 
mother died living the plaintiff as her sole 
heir; that, the defendant No. 1 became 
the „tenant of the plaintiffs mother with 
effect from July 1, 1949 and that after 
the death of the plaintiff's mother in 
April 1955, the defendant No. 1 became 
the tenant under the plaintiff. The inter- 
rogatories also included an enquiry as to 
whether one Abdul Sakoor Umar Sahi- 
gra was a tenant of the said premises 
No. 15, Zakaria Street, Calcutta. This 
interrogatory was answered by the plain- 
tiff by saying that there was no tenant 
by the name of Abdul Sakoor Umar Sahi- 
gra, but there had been a tenant of the 
name of M/s. Abdul Sakoor Umar Sahigra 


A 
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and Co. in respect of two rooms, the rent 
for one room being Rs. 25 per month and 
for the other Rs. 35/- per month, and 
that the said company had been a tenant 
under the plaintiff from August 1956. Al- 
though, the interrogatories of the defen- 
dant No. 1 were as many as five in number, 
one of them relating to the said Abdul 
Umar Sahigra, the defendant 
No. 1 did not ask for any particulars of 
the sub-tenants as alleged in paragraph 4 
of the plaint, particularly the sub-tenants 
who are alleged to have been sublet the 
suit premises without the knowledge and 
consent of the plaintiff after the enact- 
ment of the West Bengal Premises 
Tenancy Act, 1956, . 


9. The learned Judge, City Civil 
Court, Calcutta came to the finding that 
the defendant No. 1 was not a defaulter 
in payment of rent and that in any event 
the defendant No. 1 having complied with 
the requirement of Section 17 (2) of the 
West Bengal Premises Tenancy Act, 1956 
no decree on the ground of default could 
be passed against the defendant No: 1. 
The learned Judge, however, found that 
the defendant No. 1 sublet the suit pre- 
mises after the enactment of the West 
Bengal Premises Tenancy Act, 1956. The 
learned Judge found that the plaintiff was 
the owner of the suit premises and that 
the plaintiff reasonably required the same 
for his own use and occupation. The 
notice to quit was held by the learned 
Judge to be legal and valid and it was 
also found to have been duly served 
upon the defendant No. 1. Upon the 
aforesaid findings, the learned Judge de- 
creed the suit for eviction. Hence, these 
two appeals, one at the instance of the 
defendant No. 1 being F. A. No. 221 of 
1970 and the other at the instance of the 
defendants Nos. 2 to 5, the sub-tenants 
being F. A. No. 215 of 71970. These two 
appeals were heard analogously as they 
involve common questions of law and 
facts. 


10. The first point that has been 
argued on behalf of the appellants is 
that the plaintiff is not the owner of the 
suit premises and as such no decree on 
the ground of reasonable requirement of 
the plaintiff of the suit premises for his 
own use and occupation can be passed. 
There can be no doubt that unless the 
plaintiff is the owner of the suit premises 
he is not entitled to a decree for eviction 
on the ground of his requirement of the 
same for his own use and occupation. 
The learned Judge has found that the 
plaintiff is the owner of the suit premises. 
I have already referred to the answers 
given by the plaintiff to the interrogato- 
ries filed by the defendant No. 1. The 
plaintiff has no doubt made some confu- 
sion in his evidence relating to his title 
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to the suit premises, but the answer of 
the plaintiff to the interrogatories of the 
defendant No. i is clear. According to 
the plaintiff, premises No. 15, Zakaria 
Street, Calcutta which consists of the 


suit premises belonged to his father. 
After the death of his father, the 
plaintiffs mother and her sons in- 


cluding the plaintiff inherited: the said 
premises. It is the plaintiffs case that 
the plaintiff and his brothers gifted their 
half share in the said premises to their 
mother so that the plaintiff's mother be- 
came a full owner of the said premises. 
Further, the plaintiff states in his answer 
to the interrogatory that his mother died 
leaving the plaintiff as her sole heir and 
that the plaintiff became the sole owner 
of the suit premises. Although the plain- 
tiff made some confusion in his evidence, 
his statement in answer to the interro- 
gatories is corroborated by his oral evi- 
dence. On behal of the appellants it is 
contended. that the plaintiff not having 
filed the document of title to the said 
premises, particularly the alleged deed of 
gift executed by the plaintiff and his bro- 
thers in favour of their mother, it should ' 
be held that the plaintiff is not the sole 
owner of the said premises. I am unable 
to accept this contention of the appel- 
lants. The plaintiff has filed a copy of 
the entries in the D. Register which is 
Exhibit 2 and the Corporation tax re- 
ceipts which are, Exhibit 3 series. Tt will 
appear from Exhibit 2 that the plaintiff 
has been recorded therein as the sole 
owner of.the said premises No. 15, Zakaria 
Street, Calcutta. The Corporation tax 
receipts also describe the plaintiff as the 
sole owner of the said premises. The 
evidence of the plaintiff: that he is the 
sole owner of the said premises has not 
also been seriously challenged on behalf 
of the appellants in the cross-examina- 
tion of the plaintiff. In the circumstances, 
merely because the plaintiff has not pro- 
duced the deed of gift in favour of his 
mother, it cannot be said that the plain- 
tiff has failed to prove his sole owner- 
ship of the said premises including the 
suit premises. Agreeing with the learn- 
ed Judge, I also hold that the plaintiff 
is the sole owner of the said premises 
No. 15, Zakaria Street, Calcutta. ' 


11. It has been argued byoMri,Sen 
that in view of the proviso to^Nübssec- 
tion (2) of Section 13 no decree for eject- 
ment on the ground of reasonable re- 
quirement of the landlord for his own 
occupation ean be passed against a sub- 
tenant who has given a notice under Sec- 
tion 16 (2). It is contended by him that 
as the defendants Nos. 2 to 5, the sub- 
tenants have given notices under Sec- 
tion.18 (2), no decree for eviction can be 
passed against them on the ground of 
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reasonable requirement of the plaintiff of 
the suit premises for his own occupation. 
Sub-section (2) of Section 13 is as fol- 
lows :— 

"(2) The sub-tenants, if any, refer- 
red to in Section 16 who have given notice 
of their sub-tenancies to the landlord 
under the provisions of that section shall 
be made parties to any suit or proceed- 
ing for the recovery of possession of the 
premises by the landlord: 

Provided that except in cases cover- 
ed by clause (f) or clause (g) of sub-sec- 
tion (1), no decree or order for ejectment 
shall be passed against any such sub- 
tenant unless any of the grounds men- 


tioned in clauses (b) to (e) and (h) apply. 


to him." 


12. Clause (f) was amended by 
the West Bengal Premises Tenancy (Se- 
cond Amendment) Act, 1969 and Cl. (f) 
and clause (ff) were substituted in place 
of original clause (f) The substituted 
clauses (f) and (ff) are as follows :— 

"(f) Subject to the provisions of sub- 
section (3-A) and Section 18-A, where the 
premises are reasonably required by the. 
landlord for purposes of building or re- 
building or for making thereto substan- 
tial additions or alterations, and such 
building or re-building, or additions or 
alterations, cannot be carried out with- 
out the premises being vacated; 

(ff) Subject to the provisions of sub- 
section (3-A) where the premises are 
reasonably required by the landlord for 
his own occupation if he is the owner or 
the occupation of any person for whose 
benefit the premises are held and the 
landlord or such person is not in posses- 
sion of any reasonably suitable accom- 
modation." 

13. The grounds now contained in 
the substituted clauses (f) and (ff) were 
there in clause (f) before it was amend- 
ed. Before the amendment, under the 
proviso to sub-section (2) of Section 13 a 
decree passed in a case covered by Cl. (f), 
that is, either on the ground of building 
or re-building or for making thereto 
substantial additions or alterations, or on 
the ground of reasonable requirement for 
the landlord's own occupation, a decree 
for eviction could be passed against a 
sub-tenant even though he had given a 
notice wunder Section 16 (2). After the 
amenüftáent of clause (f), the provisions 
of the West Bengal Premises Tenancy 
Act, 1956 were amended accordingly sub- 
stituting clauses (f) and (ff) in place of 
clause (f) In the proviso to sub-section 
(2), however, the clause (f) was not sub- 
stituted into clauses (f) and (ff) It is 
angued that clause (f) in the proviso re- 
fers to the substituted clause (f), as a re- 
sult of which it is only in a case covered 
by clause (f) that is, when the ground 
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for ejectment is for building or re-build- 
ing the premises or for making thereto 
substantial additions or alterations, the de- 
cree can be passed against a sub-tenant 
also; but no decree for ejectment can 
be passed against a sub-tenant on the 
ground of reasonable requirement of the 
premises for the own occupation of the 
landlord. 

14. If the proviso to Section 13 (2) 
is construed in terms of the language 
used therein the contention made on be- 
half of the defendant No. 1 is to be up- 
held. In my opinion, it will be erroneous 
and improper in the facts and circum- 
stances stated above, to construe this 
proviso on the basis of the plain mean- 
ing of the language used therein. It is 
necessary to consider also the intention 
of the legislature. While suitable amend- 
ments were made in the other provisions 
of the Act by substituting clauses (f) and 
(ff) in place of clause (f), there was an 
omission to substitute clause (f) in the 
proviso. On a reference to sub-sec. (4) 
of Section 13, it is manifestly clear that it 
was the intention of the legislature- that 
a decree for ejectment can be passed 
against the sub-tenant who has given 
notice under Section 16 (2) on the ground 
of the reasonable requirement of the 
landlord of the premises for his own oc- 
cupation. Sub-section (4) of Section 13 
provides for partial eviction where the 
decree has been passed either on the 
ground as mentioned in clause (f) or in 
clause (ff) It provides that the tenant 
or a sub-tenant may be evicted from a 
part only of the premises where the 
Court forms an opinion that the require- 


‘ment of the landlord may be substantial- 


ly satisfied by such partial eviction. 
If it is held that the proviso to 
Section 13 (2) applies to a case for evic- 
tion on the ground of building or re- 
building of the premises or for making 
thereto substantial additions or altera- 
tions, in that case, sub-section (4) of Sec- 
tion 13 would become nugatory. It is 
apparent that there has been a clerical 
error or omission to substitute clauses 
(f) and (ff) in place of clause (f) in the 
proviso to sub-section (2) of Section 13. 


15. The question naturally arises 
whether the Court can read clause (f) as 
substituted by clause (f) and clause (ff) 
in the proviso to Section 13 (2). In this 
connection I may quote the following 
observations made in Maxwell’s Inter- 
pretation of Statutes - — llth Edition, 
Page 243— 

"Clerical errors may nie read as am- 
ended, as where, for instance, an Act re- 
fers to another by title and date, and mis- 
takes the latter. 

It has been asserted that no modifi- 
cation of the language of a statute is 
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ever allowable in construction except to 
avoid an absurdity which appears to be 
so not to the mind of the expositor mere- 
ly, but to that of the legislature, that is, 
when it takes the form of a repugnancy. 
In this case the legislature shows in one 
passage that it did not mean what its 
words signify in another, and a modifica- 
tion is therefore called for, and sanction- 
ed beforehand, as it were, by the author. 
But the authorities do not appear to sup- 
port this restricted view. They would 
seem rather to establish that the judicial 
interpreter may deal with careless and 
inaccurate words and phrases in the same 
spirit as a eritic deals with an obscure or 
corrupt text, when satisfied, on solid 
grounds, from the context or history of 
the enactment, or from the injustice, in- 
convenience, or absurdity of the conse- 
quences to which it would lead, that the 
language thus treated does not really ex- 
press the intention and that this amend- 
ment probably does.” 

16. It has been already stated 
above, that the legislature intended that 
a decree for eviction on the ground of 
building or re-building of the premises 
or for making additions or alterations 
thereto or on the ground of reasonable 
requirement of the premises for the land- 
lord's own occupation can be passed 
even against the sub-tenant who had 
given notice under Section 16 (2) The 
clause (f) in the proviso to Section 13 (2) 
is obviously a misprint for clause (f) and 
. clause (ff) In Craies on Statute Laws, 
"th Edition, Page 521, the same view as 
in Maxwells has been expressed which 
is apparent from the following passage :— 


“But if there is an obvious misprint 
in an Act of Parliament the Courts will 
not be bound by the letter of the Act, 
but will take care that its plain meaning 
is carried out. 
dal C. J. in Everett v. Wells, '(1841) 2 
M. & G. 269, 277, "neither to add to nor 
to take away from a statute, unless we 
see good grounds for thinking that the 
legislature intended something which it 
has failed precisely to express.” Thus, 
in Chancellor of Oxford v. Bishop of 
Coventry, (1615) 10 Co Rep 53b, it was 
resolved that "when the description of a 
corporation in an Act of Parliament is 
such that the true corporation intended 
is apparent ............ though the name of 
the corporation is not precisely followed, 
yet the Act of Parliament shall take ef- 
fect.” So in R., v. Wilcock, (1845) 7 QB 
317, 338, the Payment of Workmen’s 
Wages Act, 1818 in part repealed several 
Acts described by their titles and dates. 
Among these was an Act said to have 
been passed in the 13th Geo 3, but agree- 
ing in title with 17th Geo 3, c. 56, and 
with no Act passed in 13th Geo 3. Lord 


“It is our duty,” said Tin-- 
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the penalty is properly distributed by the 
adjudication is assumed to depend on the 
question whether the Act just alluded to 
(17 Geo 3, c. 56) was in these particulars 
repealed by the statute 58 Geo 3, c. 51, 
which repeals 'an Act passed in the 13th 
year of Geo III entitled ‘an Act for,’ ete., 
and here is set out the title of 17 Geo 3, 
c. 56, not that of any Act passed in the 
18th year of Geo III, nor, as we presume, 
of any other Act whatever. A mistake 
has been committed by the legislature; 
but having regard to the subject-matter, 
and looking to the mere contents of the 
Act itself, we cannot doubt that the in- 
tention was to repeal the Act of 17 Geo 3, 
and that the incorrect year must be re- 
jected.” 


17. In view of the above prin- 
ciples of law as paid down in Craies on 
Statute Law and in view of the finding 
that clause (f) in the proviso to sub-sec- 
tion (2) is an obvious clerical mistake, in 
my opinion, clause (f) in the proviso 
should be read as amended by the sub- 
stitution in its place by clause (f) and 
clause (ff) or in other words, clause (Ð 
should be read as clause (f) and clause 
(ff). - The above contention of the defen- 
dant No. 1, therefore fails. 


18. Now I may consider the plain- 
tiffs case of reasonable requirement of 
the suit premises. At present, the plain- 
tiff resides in a flat at 191, Park Street, 
Calcutta. The members of the family of 
the plaintiff consists of himself, his wife, 
his three sons and an unmarried daugh- 
ter. The plaintiff has in his occupation 
only two bed rooms, one drawing room, 
a kitchen, privy and a small verandah. 
The case of the defendants was that the 
plaintiff has in his possession eight rooms 
in the said premises No. 191, Park Street, 
Calcutta. In this Court, at the instance 
of the defendanzs there was a local ins- 
pection of the flat at 191, Park Street, 
Calcutta by an Advocate Commissioner 
for the purpose of ascertaining the ac- 
commodation available to the plaintiff in 
the said flat. The report of local ins- 
pection of the learned Advocate Commis- 
sioner, the formal proof of which was 
dispensed with by the consent of parties 
and marked as Exhibit 13, supports the 
plaintiffs version about the extent of 
accommodation available to him in the 
said flat. There is no foundation of the 
defendants’ case that the plaintiff has in 
his possession eight rooms in the said 
flat. According to the plaintiff he is a 
tenant in respect of the said flat. The 
plaintiff has also produced some rent re- 
ceipts. The defendants, however, alleg- 
ed that the plaintiff is the joint owner of 
the said premises No. 191, Park Street, 
Calcutta along with his step-brothers. 


Denman C. J. said: "Secondly. w*ether**The defendants have failed to prove the 
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said allegation by any satisfactory evi- 
dence. In view of the evidence of the 
plaintiff and the rent receipts produced 
by him, there can be no doubt that the 
plaintiff is a tenant in respect of the said 
flat at 191, Park Street, Calcutta. 


19. Prima facie it appears that the 
accommodation available to the plaintiff 
in the said flat is insufficient for -the 
plaintiff and the members of his family. 
Mr. Sen, learned Advocate appearing on 
behalf of the defendants Nos. 2 to 5, the 
sub-tenants concedes the same. He, how- 
ever, submits that the plaintiff has no 
intention to shift to the suit premises for 
the purpose of residing therein with the 
members of his family. The suit pre- 
mises is situate in a business locality. 
This has been admitted by the plaintiff in 
his cross-examination. Further, the plain- 
tiff admits that there are many offices in 
the disputed premises. The second floor 
is also tenanted and there are eight 
tenants of the plaintiff therein. It is 
contended by Mr. Sen that in view of the 
fact that the suit premises is situate in a 
business locality and is meant for office 
and business purposes, the same is not 
suitable for residential purposes, nor 
does the plaintiff intend to occupy the 
suit premises for residential purposes. 
In support of the said contention, my at- 
tention has been drawn to the notice to 
quit which is Exhibit 4, The notice to 
quit is dated February 20, 1967. The 
only ground upon which the plaintiff 
sought to determine the tenancy of the 
defendant No. 1 is that the defendant 
No. 1 sublet or transferred the suit pre- 
mises to others without the knowledge 
and consent of the plaintiff. In this 
notice, the plaintiff has not mentioned 
that he reasonably requires the suit pre- 
mises for his own use and occupation as 
one of the grounds for determination of 
the tenancy of the defendant No. 1. It 
is strenuous]y urged by Mr. Sen tbat 
while it is true that no ground is requir- 
ed: to be mentioned in a notice to quit 
and that non-mention of the ground of 
reasonable requirement in the notice to 
quit does not render the same illegal or 
invalid, but non-mention of the ground 
of reasonable requirement in the notice 
leads to an inference that the plaintiff 
has no intention to occupy the suit pre- 
mises for the purposes of his residence. 
It is contended by Mr. Sen that accord- 
ing to the plaintiff, the plaintiff had been 
suffering from an accute shortage of ac- 
commodation in the flat at 191, Park 
Street, Calcutta at the time he issued the 
notice to quit. In spite of the same, the 
plaintiff chose to determine the tenancy 
only on the ground of sub-letting. If the 
plaintiff really require the suit premises 
for the purpose of his residence, in that 
case, the plaintiff would have surely 
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mentioned the same in the notice to quit. 
Mr. Sen submits that this points to the 
conduct of the plaintiff and it has a great 
bearing on the question whether the 
plaintiff reasonably requires the suit pre- 
mises for his own occupation. My atten- 
tion has also been drawn to a letter dated 
October 19, 1966 written by the plaintiff 
to one G. S. Ram Sett. The letter has 
been marked on admission as Exhibit 'A'. 
It transpires from the evidence of D. W.2 
Hazi Siddique that G. S, Ram Sett was 
the constituted Attorney of the defendant 
No. 1 G. S, Ram Sett remitted to the 
plaintiff rent for the suit premises by 
postal money-order. By this letter (Exhi- 
bit ‘A’), the plaintiff calls upon G. S. Ram 
Sett to disclose his identity and 'it is 
stated that if he fails to comply with the 
same, the plaintiff shall be constrained to 
refuse to aecept further payments from 
him by money-order or otherwise and 
shal take stéps to recover possession of 
the suit premises. It is contended by 
Mr. Sen that since October 19, 1966, the 
plaintiff had been contemplating to re- 
cover possession of the suit premises not 
on the ground of his reasonable require- 
ment but for some other reasons and 
about. four months thereafter the notice 
to quit was issued .by the plaintiff on the 
ground of sub-letting. In my opinion, 
there is substance in the contention of 
Mr. Sen. The plaintiff was not required 
to state any ground in the notice to quit 
but when he chose to mention a ground 
in the notice to quit, it may be taken that 
the’ plaintiff sought to determine the 
tenancy of the defendant No. 1 only on 
that ground. There is, however, no bar 
to the plaintiff’s praying for the eviction 
of the defendants on the ground of his 
reasonable requirement of the suit pre- 
mises for his own occupation. In consi- 
dering the same, the Court is entitled to 
consider the conduct of the plaintiff. The 


' conduct of the plaintiff is apparent from 


the omission to mention in the notice to 
quit that the plaintiff reasonably requires 
the suit premises for his own occupation 
as a ground for determining the tenancy. 
Moreover, as it transpires from the evi- 
dence of the plaintiff himself that the 
suit premises is situate in a business 
locality it can be reasonably assumed 
that the building in which the suit pre- 
mises is situate was not constructed for 
residential purposes. In view of the 
status of the plaintiff and the facts stated 
above, I accept the contention of Mr. Sen 
that the plaintiff had or has no intention 
to occupy the suit premises for the pur- 
pose of his residence. In the circum- 
stance, in my opinion, the plaintiff has 
failed to prove reasonable requirement 
of the suit premises for his own occupa- 
tion. The learned Judge has not consi- 


dered this aspect of the matter while con- 
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sidering the question of plaintiff's reason- 
able requirement. 


. 90. It now remains to consider 
the ground of sub-letting. It is, however, 
argued on behalf of the defendant No. 1 
that under. the agreement of tenancy 
dated July 12/13, 1949 marked as Ext. 'D', 
between him and the plaintiffs mother, 
the defendant No. 1 was authorised to 
induct sub-tenant. Exhibit ‘D’ is a letter 


written by the defendant No. 1 to the: 


plaintiff's mother. The relevant portion 
of the letter is as follows :— 


"This letter of Tenancy may be ter- 
minated by a Notice on either side as re- 
quired by law, and we shall quit and 
deliver up the entire premises occupied 
by us in the name of our said firm, on 
receiving such aforesaid Notice accord- 
ing to law, or shall transfer the rights of 
sub-tenancy of the then subletted portion 
in your name if agreed upon." 


21. It is alleged that the letter of 
tenancy was accepted by the plaintiff's 
mother through the plaintiff who put his 
signature thereon. Before considering 
whether it was accepted by the plaintiff's 
mother or not, I may, for the present, 
assume that it was accepted by the plain- 
tiffs mother. The terms which have been 
quoted above do not expressly authorise 
the defendant No. 1 to sublet the- suit 
premises, but apart from anything else, 
it may be said that impliedly the defen- 
dant No. 1 was so authorised, for, under 
the terms, on the determination of the 
tenancy of the defendant No. 1, he has to 
transfer the sub-tenancies to plaintiff's 
mother, if agreed upon. In other words, 
the plaintiffs mother may accept the 
- sub-tenants as her direct tenants. In 
this connection, it is necessary to refer to 
the case of the defendant No. 1. It is the 
specific case of the defendant No. 1 that 


previously one Uptelwalla was the tenant 


of the suit premises under the plaintiff's 
mother. The said Uptelwalla had a 
number of sub-tenants including the de- 
fendant No. 1. Uptelwalla with the con- 
sent of the plaintiff’s mother surrendered 
his tenancy in respect of the suit pre- 
mises in favour of the defendant No. 1 on 
July 1, 1949, as a result of which the de- 
fendant No. 1 became the direct tenant 
of the plaintiff's mother and the other 
sub-tenants became the sub-tenants of 
the defendant No. 1. In this back ground, 
if we consider the terms quoted above, 
it becomes manifestly clear that the sub- 
tenants mentioned therein refer to the 
sub-tenants who were already there in 
the suit premises. In the circumstance, 
in the above context the terms do not by 
necessary implication authorise the de- 
fendant No. 1 to sublet the suit premises. 


22. Let me now consider whether 
the said letter of tenancy was accepted 
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by the plaintiffs mother. It has been al- 
leged that the plaintiff put his signature 
jn the letter on behalf of his mother. The 
portion of the letter alleged to have con- 
tained the plaintiffs signature is torn. 
The case of the defendant No. 1 in this 
regard is that the plaintiff sent his son 
Md. Yahya to the defendant No. 1 with a 
request to have a look into the said letter 
of tenancy. One Ram Sett, the repre- 
sentative of the defendant No. 1 showed 
the letter of tenancy to Md. Yahya, but 
the latter tried to destroy the same and 
tore off a portion thereof. Ram Sett is 
dead and there is no direct evidence in 
support of the said allegation. Md. Yahya 
has categorically denied the said allega- 
tions. The defendant No. 1 relied on cer- 
tain letters which were written on his 
behalf to the plaintiff. In the said letters, 
the said allegation about the plaintiff's 
son tearing off a portion of the letter of 
tenancy has been made. The learned 
Judge has not believed the said allegation. 
I do not also find any reason to believe 
such an absurd story. Md. Yahya is an 
Advocate and I refuse to believe that he 
would ask for the inspection of the alleg- 
ed letter of tenancy and then try to des- 
troy the same or tear off a portion there- 
of containing his father's signature. The 
defendant No. 1 has failed to prove that 
the plaintiffs mother accepted the said 


‘letter of tenancy containing the terms. 


Jt has been already found by me thaf the 
letter of tenancy did not authorise the 
defendant No. 1 to sublet the suit pre- 
mises. In the circumstance, I reject the 
contention of ihe defendant No, 1 based 
on the letter of tenancy. 


23. Now I may consider the ques- 
tion of sub-letting on merits. There is no 
denial by the defendant No. 1 that he 
sublet the suit premises to various per- 
sons including the defendants Nos. 2 to 5. 
The question is whether the defendant 
No. 1 sublet the suit premises after the 
enactment of the West Bengal Premises 
Tenancy Act, 1956. In paragraph 4 of the 
plaint, the plaintiff admits that the de- 
fendants Nos. 2 to 5 served him with 
notices under Section 16 (2) of the "West 
Bengal Premises Tenancy Act, 1956. Be- 
sides the defendants Nos. 2 to 5, the plain- 
tiff alleges that the defendant No. 1 sub- 
let or transferred the suit premises to (1) 
Calcutta Memon Jamat, (2) Som Still Co. 
(3) Adambhai Hazi, (4) Zakaria Shariff 
and (5) Calcutta Young Memon Associa- 
tion after the passing of the West Bengal 
Premises Tenancy Act, 1956 without the 
knowledge and consent of the. plaintiff. 


In his evidence, the plaintiff has admitted 


receipt of notices in 1956 under Section 16 
(2) from the defendants Nos. 2 to 5. The 
plaintiff does not say that the defendant 
No. 1 sublet the suit premises to these 
defendants after the enactment of the 
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West Bengal Premises Tenancy Act, 1956. 
The plaintiff, however, has categorically 
stated that the defendant No. 1 sublet 
the suit premises to the said five persons, 
namely, Caleutta Memon Jamat and 
others after the enactment of the said 
Act. The defendant has not challenged 
that statement of the plaintiff in his cross- 
examination. Further, -the D. W. 2 Hazi 
Siddique who is the constituted Attorney 
of the defendant No. 1 does not deny in 
his evidence that the said five persons 
were sublet the suit premises after the 
enactment of the said Act. The defen- 
dants have, however, examined Zakaria 
Shariff as D. W. 1. He claims to be a sub- 
tenant in respect of one room in the suit 
premises Since 1949. In support of his 
allegation he produced a Corporation 
Trade Licence (Exhibit 'C' for the year 
1949-50 which shows that Zakaria Sha- 
riff was carrying on business in the suit 
premises in that year. The learned Judge 
has observed that it may be quite possible 
that he was a sub-tenant in 1949-50 and 
vacated the suit premises since.then and 
again was inducted sometime after 1956. 
This observation of the learned Judge is 
based on mere surmise and conjecture. 
In view of the said trade licence (Ext. 'C’), 
I do not find any reason to disbelieve the 
evidence of D. W. 1 Zakaria Shariff that 
he had been a sub-tenant in one of the 
rooms in the suit premises since 1949. 
The plaintiffs case, is that Zakaria Shariff 
was sublet the suit premises after the 
enactment of the West Bengal Premises 
Tenancy Act, 1956 fails. Besides the sub- 
tenancy of Zakaria Shariff no satisfactory 
evidence has been given by the defen- 
dants to disprove the plaintiffs  allega- 
tion that the suit premises were sublet to 
Calcutta Memon Jamat, Som Stil Co., 
‘Adambhai Hazi and Calcutta Young 
Memon Association after the enactment 
of the West Bengal Premises Tenancy 
. Act, 1956 without the knowledge and con- 
sent of the plaintiff. It has been already 
Stated by me that the defendants have 
not denied in their evidence the said al- 
legation of the plaintiff. The D. W. 2 the 
constituted Attorney of the defendant 
No. 1 has not said a word about these 
four persons. In the circumstance, it 
must be held that the plaintiff has been 
able to prove that the defendant No. 1 
sublet the suit premises to these four 
persons without the knowledge and con- 
sent of the plaintiff after the enactment 
of the West Bengal Premises Tenancy 
Act, 1956. Zakaria Shariff admits in his 
evidence that he has not given any notice 
under Section 16 (2) He has, therefore, 
no protection under the provisions of the 
Act. The defendants Nos. 2 to 5 have 
served notices under Section 16 (2) It 
is, however, argued by Mr. Ganguly, 
learned Advocate for the plaintiff that 
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the notices were addressed to the deceas- 
ed mother'of the plaintiff and as such the 
notices must be held to be illegal and the 
defendants Nos. 2 to 5 are not entitled to 
any protection against eviction. I am, 
however, unable to accept this 
tion of Mr. Ganguly. In his evidence, the 
plaintiff did not challenge the notices as 
ilegal On the contrary, the plaintiff 
seems to have accepted the said notices 
as legal and valid. In my opinion, the 
plaintiff has waived any illegality or ir- 
regularity in the said notices given by 
the defendants Nos. 2 to 5. The defen- 
dants Nos. 2 to 5 are, therefore, protected 
from eviction. The plaintiff is, according- 
ly, entitled to a decree for eviction on 
the ground of sub-letting by the defen- 
dant No. 1 of the suit premises to the 
said four persons, namely, Calcutta 
Memon Jamat and three others after the 
enactment of the West Bengal Premises 
Tenancy Act, 1956 without the knowledge 
and consent of the plaintiff. As it has 
been held by me that the defendants Nos. 
2 to 5 are not liable to be evicted, the 
plaintiff is only entitled to a decree for 
eviction of the defendant No. 1 from the 
suit premises. The defendants Nos. 2 to 5 
will become the direct tenants under the 
plaintiff in respect of rooms Nos. 17, 11, 
12, 18 and 14 in possession of the defen- 
dants Nos. 2 to 5 respectively. The plain- 
tiff will recover khas possession of the 
remaining seven rooms of the suit pre- 
mises. 


24. In the result, the judgment 
and decree of the learned Judge is modi- 
fied to this extent that the suit is decreed 
in part for the eviction of the defendant 
No. 1 from the suit premises. It is direct- 
ed that excepting rooms Nos. 17, ll, 12, 
18 and 14 which are in the occupation of 
the defendants Nos. 2 to 5 the plaintiff 
shall be entitled to recover khas posses-- 
sion of the remaining seven rooms of the 
suit premises from the defendant No. 1 
by evicting the sub-tenants therefrom. 
The defendants Nos. 2 to 5 shall, with 
effect from the date of the decree, be- 
come tenants directly holding under the 
plaintiff in respect of rooms Nos. 17, 11, 
12, 18 and 14 in their respective posses- 
sion, namely, the defendant No. 2 becomes 
a direct tenant under tbe plaintiff in res- 
pect of room No..17, the defendant No. 3 
in respect of room No. 11, the defendant 
No. 4.in respect of roóms Nos. 12 and 18 
and the defendant No. 5 
room No. 14; all in the first floor of the 
said premises No. 15 Zakaria Street, Cal- 
cutta. There is no dispute about the 


amount of rent which each of the defen-- 


dants Nos. 2 to 5 has been paying to the 
defendant No. 1 in respect of their res- 
pective sub-tenancies. It is prayed by 
Mr. Ganguly that each such amount of 


conten-., 


in respect of" 


1974 


rent should be increased by ten per cent. 

r. Sen does not oppose the said prayer. 
in the circumstances, the amount of rent 
which each of the defendants Nos. 2 to 5 
is now paying to the defendant No. 1 in 
respect of their respective sub-tenancies 
about which there is no dispute is in- 
creased by ten per cent and the increased 
amount is fixed as fair rent payable by 
each to the plaintiff according to the Eng- 
lish Calendar month, that is, the defen- 
dant No. 2 shall pay Rs. 27.50 per month 
for room No. 17, the defendant No. 3 
Hs. 33/- per month for room No. 11, the 
defendant No. 4 Rs. 60.50 per month for 
rooms Nos, 12 and 18 and the defendant 
No. 5 Rs 33/- for room No. 14. 


25. The two applications which 
were filed on behalf of the plaintiff on 
February 20, 1973 while these two ap- 
peals had been reserved for judgment 
have been taken up for hearing today. 
By these two applications the plaintiff 
challenges the legality of the proviso to 
sub-section 13 (2) of the West Bengal 
Premises Tenancy Act, 1956 for the omis- 
sion to substitute Cl. (f) and Cl. (ff) in the 
proviso. In other words, it is contended by 
the plaintiff that he is entitled to a de- 
cree for eviction against the sub-tenants 
on the ground of his reasonable require- 
ment of the suit premises for his own oc- 
cupation. The point as raised in these 
two applications is not required to be de- 
cided in view of my finding that Cl. (f) 
in the proviso to sub-section 13 (2) is a 
clerical error and it should be taken to 
have been amended by the substitution 
in its place by clause (f) and clause (ff) 
as incorporated by the West Bengal Pre- 
mises Tenancy (Second Amendment) Act, 
1969. For the reasons aforesaid, these 
two applications are dismissed, i 


26. In the result, the First Appeal 
No. 221 of 1970 is dismissed and the First 
Appeal No. 215 of 1970 is allowed. In 
view of the facts and circumstances of 
the case, there will be no order as to 
costs in either of these two appeals in 
this Court. 

Order accordingly. 
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Index Note:— (B) W. B. Premises 
Tenancy . Act (1956), Section 13 (ff) — 
Reasonable requirement of premises — 
Circumstances satisfying test of reason- 
ableness. 

Brief Note:— (B) The landlords (two 
families) were residing together with 15 
family members in three rooms in great 
difficulty and inconvenience. They were 
co-partners in business for years together . 
and their place of business was in the 
vicinity of the premises sought for. 
Considering all these circumstances, the 
landlords’ requirement for suitable ac- 
commodation (about 8 rooms) was treated 
as reasonable. (Para 15) 

Pradip Das, for Plaintiff; Banerjee, 
for Defendant. . 

ORDER :— This is a suit filed by thé 
two plaintiffs Sm. Kailash Debi Jaiswal 
and Sm. Usha Gupta against the defen- 
dant Patit Paban Roy for a decree for 
recovery of possession of the rooms in 
occupation of the said defendant Patit 
Paban Roy of 6, Rajendra Deb Road of 
which the plaintiffs are the owners, for 
their own use and occupation, and also 
e mesne profits and other ancillary re- 
iefs. 

2. Mr. Pradip Das appears for 
the plaintiffs and Mr. Banerjee appears 
for the defendant. The following issues 
were raised: 

1. Do the plaintiffs reasonably re- 
quire the demised premises for their own 
use and occupation as alleged in para- 
graph 3 of the plaint ? 


2. Have the plaintiffs or their res- 
pective family members no alternative 
residential accommodation the 
demised premises ? 

3. Is the notice dated 19th November 
1968 legal and valid ? 

4. Has this Court jurisdiction to re- 
ceive, try and determine this suit? 

5. To what relief is the plaintiff en- 
titled, if any ? 

Of the 5 issues, issues numbers 2 and 
4 have not been seriously controverted 
except being referred casually by the 
parties ard are not pressed. 

3. The plaintiffs produced 4 wit- 
nesses, viz, Mewalal Jaiswal, the husband 
of Kailash Debi Jaiswal; Chhedilal Gupta 
husband of Usha Gupta; Kanailal Jais- 
wal cousin of Mewalal Jaiswal and Go- 
binda Sarkar, the clerk of the plaintiffs’ . 
solicitors. The defendant Patit Paban 
Roy only examined himself. 

4, Mr. Banerjee, at the first in- 
stance, argued as a point of demurrer 
that the suit should be dismissed as it 
offends the sub-section (3-A) of Sec. 13 
of the West Bengal Premises Tenancy 
Act. Sub-section (3-A) says — "Where 
a landlord has acquired his interest in 


except 
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the premises by transfer, no suit for the 
r3covery of possession of the premises on 
any of the grounds mentioned in Cl. (f) 
and Cl. (ff) of sub-section (1) shall be in- 
slituted by the landlord before the ex- 
piration of a period of 3 years from the 
date of his. acquisition of such interest." 
According to Mr, Banerjee this suit is 
for recovery of possession under Cl. (ff) 
of Section 13, which says — “Subject to 
the provisions of Section 3~A, where the 
premises are reasonably required by the 
landlord for his own occupation if he is 
the owner, or for the occupation of any 
person for whose benefit the premises 
are held and the landlord or such person 
is not in possession of any reasonably 
suitable accommodation.” According to 
Mr. Banerjee this Section 3-A was in- 
serted in Section 13 by West Bengal Pre- 
mises Second Amendment Act XXXIV of 
1969. That amendment came into force 
on the 14th November 1969, but this suit 
was filed on the 26th February, 1969: 
though tHe amendment was after the 
suit was filed but it was made retrospec- 
tive under Section 13 of the Amending 
Act and hence suit should fail as it was 
not filed three years after acquisition of 
this property. Mr. Banerjee strongly re- 
lied on a case reported in (1970) 74 Cal 
WN 715 which is a Division Bench judg- 
ment in Kameswar Singh v. Sahadev 
Singh. The judgment was delivered by 
D. Basu, J. which states that the Section 
.being retrospective and as such the Court 
has no jurisdiction to decree the suit 
for ejectment and as such the suit wa 
dismissed. ] 

5. Mr. Das on the other hand, 
contended that by a later decision of this 
Court, a Division Bench of this Court 
has held that the retrospective operation 
of Section 3-A is ultra vires and that be- 
ing the later decision, this Court is bound 
by that. Mr. Das cites the case reported 
in 75 Cal WN 331 = (AIR 1971 Cal 331) 
Sailendra Nath Ghosal v. Ena Dutt. In 
that case Mukherjee, J. in delivering the 
judgment states that “sub-section (3-A) 
is intra vires except so far as it operates 
retrospectively under Section 13 of the 
Amending Act and to that extent it would 
be ultra vires and invalid." 


6. This being a later decision and 
the point of ultra vires not being taken 
in the earlier decision, I am bound by the 
later decision. I respectfully agree with 
the view expressed by the Division 
Bench of P. N. Mookerjee and A. K. 
Mukherjee, JJ. in 75 Cal WN 331 = (AIR 
1971 Cal 331) and in that view of the 
matter I reject the contention of Mr. 
Banerjee and uphold that Section 3-A of 
the West Bengal Premises Tenancy Act 
has no application to the present suit, 
whieh was pending when the amendment 
was made. 2 
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T. Now, coming to the issue No. 
1, ie. the reasonable requirement, the 
plaintiffs contend that they have been 
huddled .ogether in 3 rooms in their 
rented premises at 175  Muktarambabu 
Street. According to the plaintiffs, there 
are .5 or 16 persons, excluding the ser- 
vants, who are living together almost 
like cattle in 3 small sized rooms of about 
10 x10. According to the evidence on 
behalf of the plaintiffs, of the 3 rooms 
rented by them at 175 Muktarambabu 
Street, Mewalal and his family are re- 
siding in one room. The family of the 
other plaintiff, Gupta is residing in ano- 
ther room and the third room is occupied 
by the overflow of both the families. 
According to the plaintiffs, the present 
accommodation available to their family 
members is helplessly inadequate and 
for a minimum amount of privacy and 
for residence a much greater space is 
necessary and for that purpose they pur- 
chased the demised house where they 
want to live. The plaintiff No. 1 has 8 
members and the plaintiff No, 2 has 9 
members including themselves. 

8. According to the plaintiffs for 
the basic necessity of their residence, of 
their privacy and space for education 
and studies of their children, it is abso- 
lutely essential that further floor space 
and/or rooms be made available to them 
which is only possible if they are allow- 
ed to live in their own house 
rented out to the defendant prior to their 
purchase. i 


9. For the purposes of their resi- 
pre- 
mises No. 6 Rajendra Deb Road by 2 
conveyances dated 5th October, 1967. 
The defendant Patit Paban Roy was the 


tenant of the said 4 rooms in 6 Rajendra. 


Deb Road prior to the said conveyances 
and after the said property was purchas- 
ed by the plaintiffs, necessary notices of 
attornment were given and the  defen- 
dant became the tenant of the plaintiffs 
in respect of the said premises and the 
plaintiffs require the 
their residence. 


10. By a letter dated 19th Nov- 
ember, 1968 written by the solicitor for 
the plaintiffs and on their behalf a notice 
of ejectment was sent to the defendant 
under registered post acknowledgment 
due. On the 25th November, 1968 the 
said acknowledgment receipt duly came 
back with the necessary postal remark 
and bearing a signature for the defen- 
dant. The plaintiff states that in spite of 
the said notice to quit the defendant did 
not vacate the said premises and hence 
the suit was filed. 

11. The defendant in his written 
statement admits that he was a monthly 


tenant under the plaintiffs according to - 


entire house for 


^ 
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the English Calendar month at a rent of 
Rs. 80/- per month but disputes that the 
plaintiffs bona fide require the premises 
for their own use and occupation. The 
defendant also denies the service, lega- 
lity and validity and/or sufficiency of 
the said notice to quit dated 19th Nov- 
ember, 1968 and the defendant denies 
the legality of the 
plaint. 


12. As stated above the husbands 
of both the plaintiffs deposed before me. 
They stated that they jointly purchased 
the property in the names of their wives 
at a sum of Rs. 60,000/- in 1967 and Patit 
Paban Roy, the defendant, was a tenant 
in respect of the 4 rooms of the said pre- 
mises, No. 8, Rajendra Deb Road, at a 
monthly rent of Rs. 80/-.  Patit Paban 
Roy was in occupation of 3 rooms in the 
upstairs and one room in the downstairs. 
Chedilal Gupta also says that the total 
number of his family is 9 and they along 
with the family of the plaintiff No. 1 re- 
side at 175, Muktaram Babu Street in 3 
rooms at a rent of Rs. 106/-. Their fur- 
ther evidence is that they have their 
place of business a few yards from 6, 
Rajendra Deb Road, at 12 Rajendra Deb 
Road. It is the evidence of  Chedilal 
Gupta that they have no other alterna- 
tive place of residence in or around Cal- 
cutta. Mr. Gupta also describes how 
pitiably the members of his family as 
well as the members of the plaintiff No. 
l' family are residing in the said rent- 
ed flat at 175, Muktaram  Babu Street 


and describes in detail how even the 
kitchen is being used as the  bed-room 
and how a cot is put under a bedstead 
during the day, and he also says the 


difficulty in bringing married daughters 
to the house as also it was difficult to 
bring the wives of his brothers from the 
native place due to the paucity of space 
for accommodation in their flat. He also 
says that due to want of space in his 
flat some members of the family are 
perforce to go and sleep in the Gaddi 
in the place of business. It has also come 
out in evidence that at 6, Rajendra Deb 
Road there were 3 tenants—one is the 
defendant and two others against whom 
similar ejectment suit has been filed and 
against one, Mohitosh Das, they have al- 
ready got possession of the two rooms 
which are kept under lock and key as 
they are  uninhabitable at the present 


moment and they want the entire house. 


which is required for their residence. 


13. Needless to say that none of 
the husbands of the plaintiffs were ask- 
ed anything about the other tenants of 
.6, Rajendra Deb Road. Mewalal Jaiswal 
in his evidence definitely says in ques- 
tion 63 in answer to the question "Have 
you ever asked the defendant to  en- 
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and vacate the premises because we af 
not going to let it out on rent". On this 


point he has not been  cross-examined, 
and consistently the plaintiffs said tha! 
they purchased this property for thei! 
own use and occupation as they were ir 
great difficulty in residing in their rent- 
ed rooms at 175, Muktaram Babu Street 
and repeated!y they have said in cross 
examination  :o the  cross-examininf 
counsel that "You can come and see foi 
yourself in what pitiable conditions wt 
are residing in the said premises". Wher 
Mewalal was asked whether his brother" 
sons Kanhailal and Shewprosad reside a 
175, Muktaram Babu Street his answe 
was that the ration card will speak fo 
itself. At the outset it was stated tha 
the defendant did not take out notice fo 
discovery against the plaintiffs. From hi 
demeanour and the way  Patit Paba 
Roy, the defendant answered I do no 
think that he is a reliable witness. T 
me he appears to be a witness who ha 
hardly any respect for truth and is eap 
able of saying anything at any time t 
suit his own purpose. 


14. On the question of service c 
the said notice of ejectment it was 
definite case of the plaintiffs that th 


notice of ejectment.was duly received b 
the defendant and the  acknowledgmer 
slip was signed by Miss Archana Ro 
who is a sister of the defendant, Th 
said acknowledgment slip, Ext. E bem 
the signature of Archana Roy -for Pat: 
Paban Roy. According to the defendar 
he can neither deny nor affirm -whethe 
this is his sister’s signature as he is nc 
in a position to read or understand sig 
nature in English. He admits that h 
sister Archana Roy, who is 20 yea 
old, has read upto class VIII and ca 
sign her name in English. Mr. Das righ 
ly pointed out that Archana Roy woul 
be the best witness to deny or confir 
her signature and as Archana Roy hi 
not been called by the defendant tl 
presumption should be that had she bec 
called she would not have supported tl 
defendant's ease under Section 114 (g) « 
the Evidence Act. In my view the cor 
tention of Mr. Das is correct. It was sta 
ed by Patit Paban Roy that Archar 
Roy is in Calcutta. In spite of that sl 
was not called. According to the ev 
dence of G. Sarkar the clerk of tl 
plaintiffs’ solicitor, he himself typed tl 
notice of ejectment dated 19th Noven 
ber, 1968 and sent it by registered po 
to the defendznt in his address and ] 
duly received the said  acknowledgme 
receipt from his master in the usu 
course of business. Mr. Das also cited 
case reported in 45 Ind App 222 = (Al 
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1918 PC 102) in support of his conten- 
tion. I have no doubt that the notice has 
been duly served on the defendant and 
the defendant is falsely denying the 
same. "Therefore, I answer the issue No. 
(3) in the affirmative. 


15. With regard to issue No. (1) 
I am satisfied that the plaintiffs are in 
great hardship and difficulty in accom- 
modating themselves in the present pre- 
mises at 175, Muktaram Babu Street. 
Mr. Das has cited these cases to prove 
the reasonable requirement: AIR 1959 
Cal 181, (1950) 85 Cal LJ 74, (1966) 70 
Cal WN 967 and AIR 1968 Cal 49. All 
these cases decide that there cannot be a 
common yardstick about the bona fide 
requirement; it varies from person to 
person. Admittedly the husbands of the 
plaintiffs are co-partners of the business 
carried on by them for years. Secondly, 
they have their place of business also 
very near 6, Rajendra Deb Road, ie. at 
12 Rajendra Deb Road, and thirdly, they 
are residing together at 175, Muktaram 
Babu Street in the three rooms in great 
difficulty and inconvenience. So consi- 
dering all these I am satisfied that the 
premises in the occupation of the defen- 
dant are reasonably required by the 
plaintiffs for their own use. Mr. Baner- 
jee draws my attention to sub-section 
(4) of Seetion 13 of the West Bengal Pre- 
mises Tenancy ^ Act. Incidentally that 
case has never been made out either in 
the written statement or in evidence be- 
fore me; for the first time it is raised in 
reply by Mr. Banerjee, I, therefore, re- 
ject his contention and considering the 
family members of the two. families— 
more than 15/16, I think that the 8 rooms 
which are there at 6 Rajendra Deb Road 
will be necessary for the accommodation 
of the plaintiffs. Plaintiffs have so far 
got possession of 2°: rooms which, they 
say, are not in habitable condition and 
the other suit against: another tenant in 
'jrespect of other two rooms is still pend- 
ing in this Court. I have no doubt that 
the entire premises is bona fide requir- 
ed for the use and occupation of the 
plaintiffs and their family members. In 
that view of the matter I answer the 
issue No. (1) in the: affirmative. 


16. The plaintiffs have asked for 
mesne profit at the rate of Rs. 10/- per 
day which may be excessive. But except 
the statement by one of the plaintiffs’ 
husbands before me that Rs.  300/- per 
month is the proper rent for the said 
premises I have no other material to as- 
sess the mesne profit but the defendant 
has also not challenged the said amount. 


17. Therefore, there will be a de- 
eree in terms of prayer (a) of the plaint 
and mesne profit at the rate of Rs. 10/- 
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«per day until delivery of possession and 


cost. 


18. There wil be a stay of ope- 
ration of this decree for a fortnight. 


Suit decreed. 


AIR 1974 CALCUTTA 94 (V 61 C 18) 
ANIL K. SEN, J. 

Subodh Kumar Mitra and another, 
Petitioners v. The Revenue Officer and 
others, Opposite Parties. 

Civil Rule No. 6996 (W) of 1968, D/- 
22-12-1972. 

Index Note:— (A) W. B. Estates Ac- 
quisition Act (1954), S. 44 (2a) — Revi- 
sion of Records under — Proceedings can 
be initiated on a prima facie satisfaction, 
supported by some material. 


Brief Note:— (A) The sufficiency of 
the materials on which the Revenue Offi- 
cer arrives at such satisfaction cannot, 
except for lack of bona fides, be ques- 
tioned until his final decision in such pro- 
ceedings. (Paras 5, 6) 


Index Note:— (B) W. B. Estates Ac- 
quisition Act (1954), S. 44 (2a) — Roving 
enquiry not permissible under — Notice 
clearly indicating case of erroneous en- 
tries negatives “Roving” character. AIR 
1971 Cal 451; AIR 1972 Cal 455, Distin- 
guished. (Paras 5, 8, 9) 


Index Note:— (C) W. B. Estates Ac- 
quisition Act (1954), S. 44 (2a) — Errors 
in finally published record of xights can 
be revised. 


Brief Note:— (C) The ere EN 
right to retain depends on the true cha- 
racter of the land. If he has been allow- 
ed to retain the plots on a mistaken idea 
about its true character, such an error 
can be rectified, ~ (Para 10) 


Index Note:— (D) W. B. Estates Ac- 
quisition Act (1954), S. 44 (2a) — Record 
already undergone a revision under Sec- 
tion 44 (2a) is still open for further revi- 
sion under S. 44 (2a). . (Para 11) 


Sakti Nath Mukherji, for Petitioners: - 
for Oppo-: 


U. C. Mallick and B. Bagchi, 
site Parties. 

ORDER:— This Rule was issued on 
a Writ petition wherein the two  peti- 
tioners, challenging the validity of a se- 
ries of notices under Section 44 (2a) of 
the West Bengal Estates Acquisition Act 
(hereinafter referred to as the said Act) 
by the Revenue Officer 'C' camp 
Baraset, have prayed for quashing the 
several proceedings initiated on such 
notices. The proceedings are case No. 16 
of mouja Kaipul, cases Nos. 26, 29 to 38 
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mouja Bilbauchandi and cases Nos. 131 to 
138 and 143 to 147 of mouja Matiagacha. 

2. The case of the petitioners 
shortly is that they were the tenants in 
respect of a vast fishery commonly known 
as Bilbouchandi spread over the three 
moujas as aforesaid within Police Sta- 
tion Baraset. It is recorded in several 
khatians all recorded as tank-fisheries. 
After the vesting of the interest of the 
intermediary they became tenants of the 
State in respect of such fisheries, These 
being tank fisheries within the meaning 
of Section 6 (1) (e) of the said Act they 
are entitled. to retain the entire area and 
they exercised their option accordingly. 
In the revisional survey records prepar- 
ed under the provisions of the said Act 
most of the plots appertaining to these 
khatians were recorded as gheri mach 
chas or in other words as tank fisheries. 
Such was the entry in the finally pub- 
lished record of rights. They further 
claim that these plots having been retain- 
ed by them rent was assessed according- 
ly and they had been paying rent to the 
State Government up to the year 1375 
B.S. In spite of this position, the peti- 
tioners state, the Revenue Officer, camp 
No. 1 Baraset, the respondent No. 1 ini- 
under 
Section 44 (2a) of the said Act by issu- 
ing a number of notices on September 7, 
1968. Some of these notices have been 
annexed to the Writ petition marked as 
Annexure 'D' series. The notice recites 
that whereas on the examination of the 
khatians and on prima facie checking 
thereof it appears that the classification 
of the plots of the khatians is erroneous 
and does not represent the actual fact 
so the proceedings are initiated suo 
motu for its correction and the date of 
hearing has been fixed as on  23-9-68. 
Each of the notices bears a schedule of 
the plots and the khatians to which such 
plots belong of which the classification 
is claimed to be erroneous requiring re- 
vision. These are the notices which are 
being challenged by the petitioners. They 
claim that no valid proceeding under 
Section 44 (2a) could have been initiated 
on any such notice and as such they are 
praying that the notices should be set 
aside and the proceedings should be 
quashed. 


3. The Rule is being contested by 


the respondents. Two affidavits have been: 


filed by the Revenue Officer, Baraset and 
one by the Junior Land Reforms Officer, 
Baraset who is respondent No. 2. The 
Revenue Officer, Baraset in his affidavit 
has claimed that the disputed plots ap- 
pertaining to the disputed khatians were 
not recorded as fisheries in the previous 
District Settlement. He has seriously dis- 
puted the claim of the petitioners that 
in the last settlement these plots were 
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described as Bilbouchandi fishery. He has 
admitted that on the return submitted by 
ihe petitioners and on the classification 
as it now stands the petitioners were 
allowed to retain the vast area covering 
about 368 plots, He further states that 
during the field survey these plots were 
classified not as gheri mach chas but 
merely as gheries; but strangely without 
any enquiry or any specific proceeding 
at the attestation stage these plots were 
recorded as gheri mach chas and the 
final publication followed accordingly. 
Such entry, however, is claimed by him 
to be wrong and he has stated in para- 
graph 6 of the supplementary affidavit 
filed by him that the matter was brought 
to his notice in course of checking the 
finally published record of rights in con- 
nection with the work regarding  modi- 
fication of records under Section 47 of 
the said Act. It is thus claimed by the 
Revenue Officer that the impugned pro-- 
ceedings under Section 44 (2a) of the 
Act were initiated on a prima facie satis- 
faction that the classification of the plots 
is erroneous. The Junior Land  Reforms 
Officer in his affidavit has specifically 
elaimed that the disputed plots are paddy’ 
lands and not iank fishery. The embank- . 
ments that were set up were set up after 
the West Bengal Estates Acquisition Act 
came into effect in order to convert the 
lands into tank fisheries and evade the 
ceiling of lands allowed to be retained. 
Main produce from these plots is paddy 
and only in rainy season pisiculture is 
done. It is not in true sense  pisiculture 
in character and the plots are really agri- 
cultural lands. 


4. Mr. Mukherjee, appearing in 
support of this Rule, has raised several 
points including one which was taken on 
amendment of the Writ petition. Before 
I refer to the points raised by Mr. Mu- 
kherjee and consider the same it should 
be pointed out that the scope of the peti- 
tioners’ challenge at the stage when they 
have moved this court is very limited in 
character. The petitioners can succeed 
only if they can satisfy the Court that 
the proceedings were initiated either 
without jurisdiction or without comply- 
ing with the requirements of S. 44 (2a) 
of the Act. It is undoubtedly true that 
the petitioners have referred. to some 
evidence in the present application to 
support their claim that the character of 
the plots is truly tank fisheries and Mr. 
Mukherjee, appearing on their. behalf, 
has also assured this Court that if an 
adjudication of facts is made he would 
well establish by evidence that the plots 
are really tank fisheries and the records 
are correct, But in my opinion, such ad- 
judication should first be made in the 
proceedings under Section 44 (2a) before 
the Revenue Officer and this Court should 
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not impose its finding on the point at a 
stagé when just the notices had been 
Assued. From this standpoint all the evi- 
dence sought to be adduced by the peti- 
tioners in this Court for establishing the 
true character of these plots is irrelevant. 


5. In all fairness it must, how- 
ever, be said that Mr. Mukherjee him- 
self has conceded this position in law. 
Accordingly he has first contended that 
ithe impugned notices do not fulfil the 
requirement of Section 44 (2a) and as 
such the. proceedings were not lawfully 
initiated. According to Mr. Mukherjee 
the notices do not fulfil the requirement 
of Section 44 (2a) because of two rea- 
ions. Firstly because they do not make 
out any ground or reason and furnish no 
particulars for the revision proposed; 
secondly because the notices were not 
issued on an appropriate satisfaction of 
the Revenue Officer. I shall consider 
these two aspects of Mr. Mukheriee's 
contention separately. i 


6. So far as the first reason as- 
signed by Mr. Mukherjee is concerned 
it must be noted that the. impügned 
notices do not suffer the usual defect of 
not assigning any reason or ground what- 
soever, They are specific in reciting that 
the classification of the plots is consider- 
ed to be erroneous and such classification 
is proposed to be revised. They set out 
the plots and khatians with necessary 
particulars classification of which is con- 
sidered erroneous requiring revision. Mr. 
Mallick, appearing on behalf of the res- 
pondents has produced the original re- 
cords. Such records again indicate that 
in each case the initial ‘order directing 
issue of the notice similarly recites the 
conclusion of the Revenue Officer that 
he had considered the entry as regards 
the classification to be erroneous which 
requires revision. I have referred  here- 
inbefore to the affidavit of the Revenue 
Officer to show how and under what cir- 
cumstances he came to the conclusion 
that the entries in this regard are erro- 
neous. 


The Revenue Officer has not as yet 
passed the final order: and it is not per- 
missible at, this stage to question the 
sufficiency or otherwise of the materials 
‘Jon which he had arrived at his conclu- 
sions. A prima facie satisfaction support- 
ed by: some material if it does not suffer 
from aay lack of bona fides, is sufficient 
to confer jurisdiction on him to initiate 
the proceeding. On the facts of the pre- 
sent case I have satisfied myself that he 
had justly arrived at such a satisfaction. 
None of the.disputed plots were record- 
ed as tank fisheries in the previous set- 
“tlement. Mr. Mallick has taken great 
pain in pointing out how individually 
ihese plots were described in the previ- 
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ous settlement with reference to the 
finally published C. S. records. It has not 
been disputed by Mr. Mukherjee that 
though most of these plots were describ- 
ed in the said settlement as Layekbeel, 
good number of them were described as 
sali (paddy lands) and danga. Along with 
these materials the Revenue Officer took 
into consideration the fact that even at 
the stage of field survey for the present 
revisional settlement these plots were 
not recorded as tank fisheries. Further 


: the respondents claim the actual charac- 


ter of these plots to be more of paddy 
yielding than fishery. If these 


nue Officer to the.prima facie satisfac- 
tion that the entries are erroneous in 
respect of classification, I am unable to 
hold that such satisfaction does not con- 
fer the jurisdiction on the Revenue Offi- 
cer to initiate the proceeding under Sec- 
tion 44 (2a) and launch an enquiry to 
ascertain the true character of these 
plots. : 
Mr. Mukherjee, appearing on behalf 
of the petitioner, had contended that the 
entries in the previous settlement were 
based on the character of the plots as 
they stood in the year 1930 or 1932 and 
such character cannot; be decisive of the 
nature of these plots as on the date of 
vesting. Mr. Mallick, however, has right- 
ly answered that the adjudication is not 
yet final: what is the true nature of these 
plots on the date of vesting will be final- 
ly decided when the proceedings are con- 
cluded, but it is permissible for the Re- 
venue Officer to consider the earlier 
records along with other circumstances 
to arrive at his primary satisfaction .for 
initiating a proceeding under Section 44 
(2a) as done in the present case. I entire- 


.ly agree with the view contended for by 


Mr. Mallick. The Revenue Officer was 
proceeding to arrive at the satisfaction 
not entirely on these entries in C. S. re- 
cords. He was also considering the  cir- 
cumstances which were prevailing at or 
about the date of vesting as reflected by 
the Field Survey records and other facts 
and circumstances. I cannot question the 
correctness of his conclusion on assess- 
ment of these materials at this stage. He 
is yet to come to a final decision of his 
own which again is subject to an appea! 
on facts before the appellate tribunal. 


1. Incidentally, Mr. Mukherjee 
contended that previous 
entries as Layekbeel would also support 
the finally published present records as 
Layekbeel is a fishery. A lot of contro- 
versy has been raised before me by the 
learned Advocates as to the true meaning 
and implication of the term Layekbeel. 
The term itself has not been defined any- 
where though the glosseries indicate that 
the meaning of the word Layek is cultu- 


circum-| ` 
stances and materials had led the Reve-| 
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rable. Similarly the term beel is defined 
as marsh which includes | unculturable 
. lands producing grasses only or low cul- 
turable lands growing boro paddy. Refer- 
ence may be made to Guide and Glos- 
sary To Survey and Settlement Records 
in Bengal Wilson's Glossary of Judicial 
and Revenue Terms further indicates that 
the term Layek normally means worthy 
of cultivation. Mr. Mallick again has 
drawn my attention to a general circular 
issued by the Settlement Officer, 24 Par- 
ganas on November 29, 1954 which had 
directed the Revenue Officers to consider 
Layekbeels as agricultural lands. In view 
of these circumstances I am unable to 
accept the contention of Mr. Mukheriee 
that the previous entry as Layekbeel 
would necessarily support the case of the 
petitioners that these plots are tank 
fisheries. For these reasons I must reject 
the first part of the first point raised by 
Mr. Mukherjee. 

8. The second reason assigned hv 
Mr. Mukheriee in support of his first 
point is that the impugned notices were 
not issued on any bona fide satisfaction 
as to any error but thev have been issu- 
ed only to initiate a roving enquiry as 
to the true character of the disputed 
plots. Mr. Mukheriee contends that in 
law there is no sanction for such a rov- 
ing enquiry. I agree with Mr. Mukheriee 
thàt if the enquiry initiated is really of 
this character then it is not within the 
sanction of law. But I am unable to agree 
with him that the enauirv initiated is 
really of such a character. Strong  reli- 
ance is placed by Mr. Mukheriee on the 
Statement of the Revenue Officer in para- 
graph 14 of his affidavit where he has 
stated that "the present suo motu pro- 
ceedings were started for enquiry of all 
plots recorded as 'gheri mach chas' for 
determining whether these lands are ac- 
tually tank fisheries or not". Similarly 
relidnce is placed on the last sentence in 
paragraph 13 of the same affidavit where 
it has been stated that these cases were 
drawn up for ascertaining "whether 
these lands are really tank fisheries as 
defined in Section 6 (1) (e)" of the Act. 


Commenting on these statements Mr. 


Mukherjee has contended that the im- 
pugned proceedings were not initiated 
on any primary satisfaction as to any 


error. On the other hand. he contends 
that the Revenue Officer had launched a 
roving enquiry to find out how far the 
disputed plots are really tank fisheries 
or not. In my view, however, the state- 
ment of the Revenue Officer must be 
read as a whole and must be considered 
from the point of view of its substance. 
So read I have no manner of doubt that 
what he has meant to say is that he con- 
sidered the calssification of these plots 
to be erroneous and then initiated the 


— a P cm 
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proceedings which on ultimate adjudica- 
tion would establish the true character 


“of these plots. This is not a roving en- 


quiry at all. No Revenue Officer could 
come to a concluded conclusion as to 
the true nature of the lands at the stage 
of issuing notices under Section 44 (2a) 
and then initiate the proceeding. In that 
case the enquiry would be without any 
meaning. Final determination must 
await the conclusion of the proceeding. 
It is in that view that he had stated that 
the proceedings were initiated for deter- 
mining whether the plots are tank fishe- 
ries or not. I, therefore, find no substance 
in'this part of Mr. Mukherjee's conten- 
Pon. in support of the first point raised 
by him. 

9. In support of this first point 
strong reliance :s placed by Mr. Mukher- 
jee on two of my: earlier decisions in 
the cases of Mukti Pada Ghosh v. The 
State, AIR 1971 Cal 451 and R. C. Sood 
v.. Asst. Settlement Officer, 76 Cal WN 
149 = (AIR 1972 Cal 455). Neither of 
these two decisions militates against the 
view taken by me hereinbefore. In the 
first case relied on by Mr. Mukherjee it 
was found that the notices disclosed no 
ground whatsoever for a proceeding 
under Section 44 (2a). Nor was any rea- 
son or ground incorporated in the initial 
order. Similar was the fact in the second 
case relied on by Mr. Mukherjee. But 
unlike those two cases in the present 
case the ground or the reason had been 
duly incorporated in the notice. How far 
that would be sustained is yet to be seen 
in the proceedings that are to follow. As 
a matter of fact in the first case it was 
pointed out by me that “on the true con- 
struction of the sub-section in the notice 
initiating the proceeding the authority 
must make out a prima facie case for re- 
vision of the record or any part thereof 
and some material facts and/or ground 
for the same must also be set out there- 
in. It is true that at that stage it is not 
necessary for the authority concerned to 
consider whether the grounds or the rea- 
sons are sufficient for effecting the revi- 
sion' or not as such consideration must 
await the final adjudication." This test 
is well fulfilled in the present case. The 
impugned notices clearly make out a 
case that the entries as regards classifi- 
cation of the plots are considered to be 
erroneous which require revision. Thus 
the decisions relied on by Mr. Mukher- 
jee do not help him in the least. For 
these reasons the first point raised by 
aa must fail and is over- 


10. Mr. Mukherjee has next con- 
dended that when the petitioners’ re- 
turns had alreedy been accepted and 
when they had been allowed to retain 
these plots as tank fisheries on  assess- 
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ment of rent thereof under the provi- 
sions of the said Act, it was no longer 
open to the Revenue Officer to initiate 
any proceeding under Section 44 (2a) 
According to Mr. Mukherjee records are 
to be revised for fulfilment of the pur- 
poses of the Act. Therefore, according to 
him if there has already been an adju- 
dication as to whether the  petitioners 
would be entitled to retain these plots 
or not and the petitioners have been 
allowed to retain them it would be 
against the scheme and intent of the sta~ 
tute to permit the Revenue Officer to re~ 
open the entire thing by changing the 
character of the classification in a pro~ 
ceeding under Section 44 (2a). This con- 
.Itention, however, does not appeal to me. 
An intermediary’s right to retain must 
always depend on the true character. of 
the lands and on the provisions of. the 
statute. In my opinion, it would not be 
consonant with the scheme and the in- 
tent of the statute to think that if on a 
mistaken idea about the true nature of 
the character of the lands an intermedi- 


ary has once been allowed ‘to retain the- 


same such error can never be rectified. 
At least the statute has nowhere attach- 
ed such a finality. Furthermore Section 
44 (2a) itself, except for an over all time 
limit prescribed, has not provided any 
limitation on the Revenue Officer's right 
to correct the errors found by him in the 
finally published record of rights. In this 
view I overrule the second contention 
raised by Mr. Mukherjee. 


11. Lastly Mr. Mukherjee has 
contended that because of the decision 
in earlier proceedings under Section 44 
(2a) fresh proceedings under the same 
provision is not: within the sanction of 
the statute, Referring to Section 44 (2a) 
Mr. Mukherjee has contended that what 
the Revenue Officer can revise is the 
finally published record of rights as 
made under Section 44 (2) but not the 
record which has been once revised 
under Section 44 (2a). Though ingenuous 
in character this contention of Mr. Mu- 
kherjee is not of substance. In my 
' opinion, even when revised under Sec- 
tion 44 (2a) still the records stand to be 
finally published under Section 44 (2). 
There is no separate provision for any 
other final publication after the revision 
under Section 44 (2a) Therefore, if the 
records still stand as the records finally 
published under. Section 44 (2) it is yet 
open for revision under Section 44 (2a), 
To accept the contention of Mr. Mukher- 
jee may lead to anomalous results. If 
more than one objection is taken by 
- more than one person under Section 44 
: (22) to the records finally published 

under Section 44 (2) or if more than one 
person have such a right to raise such 
an objection then, according to the con« 





S. K. Mitra v. Revenue Officer (Sen J.) 


A. 1. R. 


tention of Mr. Mukherjee, disposal of 
one of these objections under Section 44 
(2a) would debar the Revenue Officer. 
from accepting any other objection or 
disposing of the same because according 
to Mr. Mukherjee he would lose the au- 
thority to effect any further revision as 
the record has already undergone a rex 
vision under Section 44 (2a). Therefore, 
I find an inherent fallacy in this part of 
the contention of Mr. Mukherjee, 


There may be some substance in a 
contention that an issue which has once 
been decided under Section 44 (2a) can- 
not be re-adjudicated in a subsequent 
proceeding under the same provision. It 
is, however, not necessary for me to 
finally decide the merit of such a con« 
tention because on. the pleadings of the 
present case it has not been made out 
that there had been any previous adju- 
dication under Section 44 (2a) on the 
same issues as have been raised in the 
impugned proceedings. What the  petix 
tioners have said in paragraphs 8 and 9 
of their petition is that a large number 
of proceedings under Section 44 (2a) 
were filed in respect of the records of 
the Bilbouchandi and Matiagacha moujas 
in cases Nos. 1 to. 9 and those proceed- 
ings all ended in favour of the  peti- 
tioners. It. has not been stated what was 
the true scope of enquiry in -those pro- 
ceedings or what was the decision mada 
therein. The respondents on thé other 
hand have stated in their affidavit that 
except ease No. 8 other cases related to 
totally different issues. There is nothing 
before the Court to show what actually 
was the dispute even in ease No. 8 and 
how it was disposed of in the proceeding 
under Section 44 (2a) This being the po- 
sition, I am unable to uphold the conten- 
tion of Mr. Mukherjee that any previous 
decision in a proceeding under Section 44 
(2a) really debars any of the proceedings 
now initiated. 


12. As all the points raised by 
Mr. Mukherjee in support of this Rule 
fail the application fails and the Rule is 
discharged. T : 


13. There wil be no order for 
costs. Tog d 
14. Let the operation of this 


order remain stayed till a fortnight after 
the Christmas holidays. ‘ 


Petition dismissed, 
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BIMAL CHANDRA MITRA AND AMIYA 
KUMAR MOOKERI, JJ. 

Pasupati Roy, Appellant v. State of West 
Bengal and others, Opposite Party. 
F. M. A. No. 329 of 1972, D/- 3-10- 


1972. 
Index Note: — (A) W. B. Fisheries 
(Requisition and Acquisition) Act (20 of 


1965) Section 4 — Requisition of fish — 
Legality. . 

Brief Note: — (A) The Constitution 
(7th Amendment) Act confers jurisdiction 
upon the State Legislature to make laws re- 
Jating to acquisition" and requisition of pro- 
perty. First as defined in the Act is property 
which is capable of being owned, possessed 
and transferred and as such it may be the 
subject-matter of an order of requisition like 
any other property. That fish is a perishable 
commodity and once taken out of water it 
cannot survive for long by itself would not 
make an order of requisition of fishery ille- 
gal. (Paras 4, 5) 


Index Note: — (B) W. B. Fisheries 
(Requisition and Acquisition) Act (20 of 
1965) Section 8 — Validity — Provisions 
relating to payment of compensation for re- 
quisition of fisheries do not violate Arti- 
cles 19 (1) (f) and 31 (2). — (X-Ref:— Con- 
stitution o£ India, Articles 19 (1) (f), 31 (2)) 


Brief Note: — (B) ElAborate provisions 
have been made in the rules framed under 
the Act for determining compensation pay- 
able for requisition of fishery and it cannot 
be said that those principles are not relevant 
in determining such compensation. Thus it 
cannot be said that the compensation pro- 
vided for by the Act is illusory or is no com- 
pensation at all, and therefore the statute 
violates Article 31 (2). AIR 1972 Cal 366, 
Affirmed. (Case Jaw discussed). 

(Paras 12, 13, 16, 24, 25) 


Though only 1/3 of the average income 
of the fishery during a period of five years 
immediately preceding the date of requisi- 
tion is to be awarded as compensation, the 
deduction of 2/3rd of the average income 
cannot be challenged on the ground that the 
same has been deducted arbitrarily, as that 
raises the question of adequacy of compen- 
sation which is beyond the court's purview. 

] (Paras 12, 13) 


Index Note: — (C) W. B. Fisheries 
(Requisition and Acquisition) Act (20 of 
1965) Section 2 (5) (iii) — Words “any 
other object” — Meaning of — (X-Ref :— 
Constitotion of India. Art. 245) — (X-Ref :— 
Interpretation of Statutes). 


Brief Note: — (C) Yt cannot be said 
that there is excessive delegation of legisla- 
tive power to the State Government by. 
Clause (ii) of sub-section (5) on the ground 
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that unguided discretion has been left with 
the State Government to declare any object 
as ancillary or incidental to the objects set 
out in Clauses (i) and (ii) The particular 
words and the objects in Clauses (i) and (ii) 
are followed by the general words in Cl. (iii) 
and the general words must be construed to 


: mean only such other things or objects as 


come within the genus of things and objects 


enacted in clauses (i) and (ii. AIR 1972 
Cal 366, Affirmed. (Para 18) 

Index Note: — (D) W. B. Fisheries 
(Requicition and Acquisition) Act (20 of 


1965) Section 11 — Rules of natural justice 
are not violated by the provision regarding 
ree in Sec. 11 — (X-Ref :— Natural_Jus- 
tice). 

Brief Note: — (D) Rules of natural 
justice are not embodied principles, and a 
statute cannot be struck down on the ground 
that it is violative of the principles of natu- 
ral justice. Where the Legislature in its wis- 
dom provides that appeal from an order of 
a particular officer would be heard by an- 
other officer, even if both of them belong to 
the same limb o? the Government who is in- 
terested in the order made. it cannot be said 
that the provision for appeal is bad on the 
ground that the department interested is a 
judge in its own cause. (Para 19) 

Index Note: — (E) W. B. Fisheries 
(Requisition and Acquisition) Act (20 of 
1965) Pre — Validity — Act does not vio- 
Inte Article 14 — (X-Ref :— Constitution of 
India, Article 14). 

Brief Note: — (E) Since “land” in the 
W. B. Land (Requisition and Acquisition) 
Act bas been defined to have the same mean- 
ing assigned to it in the Land Acquisition 
Act and since tha definition of "land" in that 
Act does not include a fishery, it cannot be 
said that the provision of W. B. Land (Re- 
quisitión and Acquisition) Act can be invok- 
ed for the purpose of requisition of a fishery. 
Hence where a fishery is requisitioned under 
the W. B. Fisheries (Requisition and Acquisi- 
tion) Act, it cannot be said that the owner of 
the fishery has been denied the equal protec- 
tion of laws in the matter of compensation | 
on the ground that the provisions of W. B. 
Land (Requisition and Acquisition) Act have 
not been invoked. Case law discussed. AIR 
1972 Cal 366, Affirmed. (Para 20) 


P. N. Mitra and Bankim Chandra Roy, 
for Appellant; P. K. Sengupta,  Suprokash 
Banerjee and Satyendra Nath Mukherjee, for 
Opposite Party. 


B. C. MITRA, J.:— 'The subject-matter 
of challenge in the writ petition, out of which 
this appeal arises, is the constitutional vali- 
dity of the West Bengal Fisheries (Requisition 
and Acquisition? Act, 1965, hereafter refer- 
red to as the Act. The appellant is the 
owner of a Fishery in the District of 24-Par- 
ganas, and claims to have spent Rs. 15.000/- 
in repairing embankment and in clearing 
weeds. He also claims to have spent a laree 
sum of money to make the Fishery fit for 
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pisciculture and also claims to have spent 
other sums for maintenance of the Fishery. 


NGA On November 11, 1966, he receiv- 
ed a Notice that the Fishery had been requi- 
sitioned under Section 4 of the Act, directing 
him to deliver possession of the Fishery to 
a representative of the Land Acquisition De- 
partment on November 13, 1966. Symbolic 
possession of the Fishery was taken on that 
date. Thereupon the appellant obtained a 
rule nisi on a writ petition. This rule was 
discharged by a judgment and order dated 


April 17, 1972* which is the subject-matter ' 


of this appeal. 


3. The constitutional validity of the- 


Act is challenged on two main grounds. name- 
lv, violation of Art. 19 (1) (f) and also Arti- 
cle 31 (2) of the Constitution. The object 
of the Statute, as it appears from tbe pream- 
ble to the Act, is to provide for the requi- 
sion and speedy acquisition of fishery for the 
purpose of improvement or development of 
such fishery, and supplying fish to the public 
therefrom. 


4. Several points were urged before 
us by Mr. P. N. Mitra, appearing for the 
appellant. The first point canvassed was that 
the Act purports to requisition fish in the 
fishery, as fish has been included in the defini- 
tion of “Fishery” in Section 2 (3) of the Act. 
It was submitted: that fish which was a perish- 
able commodity, could not, from its very 
nature, be the subject-matter of requisition. 
Fish was an article, it was submitted the re- 
quisition of which would really mean expro- 
priation of the Fish itself. It was contended 
that once requisitioned, the property in the 
fish would be lost to the owner for ever, and 
could not be restored after the period of re- 
quisition was over. We are not impressed by 
this argument of Mr. Mitra. Fish no doubt 
is a perishable commodity, and once taken 
out of water it cannot survive for long. But 

that by itself would not make an order for 
requisition of fishery illegal. By the Con- 
stitution (7th Amendment) Act, acquisition 
and requisition of property have been includ- 
.ed in Entry No. 42 of List III of Sch. VII 
to the Constitution. "This amendment has 
conferred jurisdiction upon the State Legis- 
lature tọ make laws relating to acquisition and 
requisition’ of property. Fish as defined in 


the Act is property which is capable of being: 


owned, possessed and transferred and as such 
it may be the subject-matter of an order of 
requisition like any other property. 


5. here are two other reasons why 
the contention of Mr. Mitra cannot be ac- 
cepted. In the first place there is nothing in 
the order of requisition, to suggest that the 
State Government has requisitioned the fishery 
for the purpose of catching and supplying 
fish to consumers. It may as well be, that the 
fishery has been requisitioned for the purpose 
of improvement and development of such 
fishery, as the Preamble of the Act specified. 


*Reported in AIR 1972 Cal 366. Se 
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The State Government may be interested only 
in rearing the fish by providing better nourish- 
ment for the fish in the fishery. It cannot 
be assumed that the object of the requisition 
is to catch fish and dispose of the same. In 
the second place the requisition of a fishery 
must necessarily include the fish. If the 
fishery is allowed to be requisitioned without 
the fish the owner of the fishery would un- 
doubtedly be put to great loss, because while 
he will not be entitled to any compensation 
for the fish, he certainly will not be able to 
catch all the fish in the fishery before pos- 
session is taken by the State Government, 
nor will he be in a position to catch fish after 
the order of requisition. To exclude fish 
from an order of requisition of a fishery 
would, therefore, inevitably mean expropria- 
tion of the fish without payment of compen- 
sation. The owner of the fishery would in 
such a case be deprived of the fish altogether, 
without getting any compensation. For all 
these reasons the appellant’s contention that 
fish in a fishery cannot be requisitioned, can- 
not in our view be accepted. 


6. Before proceeding any further it is 
to be noticed that we are concerned in this 
appeal with an order of requisition only, and 
the principles involving acquisition of pro- 
perty and payment of compensation for such 
acquisition, are not involved in this case. 


7. The next question canvassed be-. 
fore us was that the provisions in the Act 
relating to payment of compensation for re- 
quisition of fishery contravened Art. 31 (2) 
and Art. 19 (1) (f) of the Constitution. The 
argument on behalf of the appellant was that 
the provisions for compensation in the Act 
were violative of Article 31 (2) and that the 
compensation provided for would be altope- 
ther illusory. It was argued that the principle 
specified in the Act on which the compensation 
was to be determined would not enable the 
appellant to get any compensation at all. Mr. 
Mitra said that this was not a question of 
adequacy of the compensation provided for, 
but it was a case where the compensation 
provided for was altogether illusory and 
therefore no compensation at all This point 
was argued at great length and I shalt now 
proceed to examine it. 


8. The provisions for compensation afe 
to be found in S. 8 of the Act and the sub- 
sections thereunder. Sub-section (1) of this 
section provides that whenever fishery or 
lands are requisitioned under S. 4 of the Aet 
or under S. 5, compensation shall be paid to 
every person interested in such compensation, 
as may be determined by the Collector. Sub- 
section (3) provides that where any fishery or 
Jands are requisitioned compensation shall be 
paid to the persons interested in respect of 
the requisition of such fishery or lands and 
any damage done during the period of re 
quisition to such fishery or lands other than 
what may have been  süstained by natural 
causes. Sub-section (4) says that the princi- 
ples to be followed in determining compensa- 
tion shall be as follows, namely: 


» 
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"(i Where the Collector and the persons 
interested. agree as to the compensation, the 
Collector shall make an award ordering pay- 
ment of the agreed compensation. 


(ii) Where the Collector and the person 
interested do not agree as to the compensation, 
or where the person interested cannot be 
traced or does not appear before the Collec- 
tor when called upon to be present for the 
purpose of the determination of the com- 
pensation, the compensation to be determined 
by the Collector shall include the' amount 
calculated for the period of requisition of the 
fishery or land at the rate of net average 
annual income from such fishery or land and 
the amount which the Collector considered 
necessary to compensate the persons inter- 
ested for any damage referred to in Cl. (b) 
of sub-section (3) and the Collector shall 
make an award ordering payment of the com- 
pensation so determined." 

9. The net average annual income 
which is the basis of the compensation to be 
paid under clause (ii) of sub-section (4) has 
been defined in the explanation to sub-sec- 
tion (4), and so far as it relates to the fishery 
is as follows: 

“Explanation: Net average annual in- 
come to be determined by the Collector for 
the purpose of sub-sections (2) and (4) shall 
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(c) In the case of a fishery, 1/3rd of the 
average income from the fishery during a 
period of five years immediately preceding 
the date of requisition." 


38. Referring to the àbove provision 
for compensation, Mr. Mitra contended that 
the compensation provided for is altogether 
illusory and was no compensation at all. It 
was submitted that the compensation con- 
templated by Art. 31 (2) was money intended 
to compensate the owners of the fishery for 
the loss or deprivation which he would suffer 
for the requisition of the fishery. An award 
of 1/3rd of the average income during the 
period of five years preceding the requisition, 
was no compensation at all. Secondly it was 
argued that l/3rd of the average income dur- 
ing the period of five years was fixed arbitra- 
rilp and there was no justification for knock- 
ing off as much as 2/3rd of the income. It was 
submitted that nothing was said as to why 
2/3rd of the average income should be 
knocked off, and the trial Court was in error 
in holding that 2/3rd was knocked off for 
meeting expenses of the fishery. It was 
argued that the question of compensation in 
a statute providing for requisition, would be 
immune from challenge only if the statute 
fixed the amount of compensation or specified 
the principles or the manner in which the 
compensation was to be determined and given. 
In this case Mr. Mitra argued neither the 
amount of compensation was fixed, nor were 
any principles laid down or the manner in 
which the compensation was to be determined. 
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The provisions in the statute providing for 
reducing the compersation by 2/3rd of the 
average income was not a principle relevant 
in calculating the compensation payable to 
the owner. In other words it was argued 
that one could understand if the statute pro- 
vided that certain sums should be deducted 
for releasing spawns in the fishery, for provid- 
ing for nourishment of the spawns, wages of 
a keeper or watchman of the fishery etc. 
These are the principles, it was argued, which 
would have been relevant in the matter of 
compensation. But arbitrarily knocking off 
2/3rd of the average income was not a prin- 
ciple relevant for consideration in calculating 
the compensation pavable to the owner. 

M. In support of the above conten- 
tion Mr. Mitra has zelied on the decision of 
the Supreme Court in Rustom Cavasjee 
Cooper v. Union of India, AIR 1970 
SC 564. This decision was relied on firstly 
for the proposition that the compensation 
should not be illusory and secondly for the 
proposition that in order to satisfy the test 
of constitutional validity a Statute must be 
in conformity not only with Art. 31 (2) but 
also Art. 19 (1) (f). In this case the requisi- 
tion admittedly is for a public purpose, as it 
is in the public interest to provide for the 
improvement and development of fishery and 
supplying of fish to the public therefrom. It 
was held by the Supreme Court on this ques- 
tion tbat if the acquisition was for a public 
purpose, substantive reasonableness of the res- 
trictions which included deprivation might, un- 
less otherwise established, be presumed, but 
enquiry into the reasonableness of the pro- 
cedural provision would not be excluded. It 
was also held in that case that existence of 
a public purpose and provision for a com- 
pensation for acquisition of property were 
conditions for the exercise of the power and 
if either condition was absent the guarantee 
under Art. 31 (2) would be impaired and the 
law providing for compensation would be in- 
valid, and that the jurisdiction of the Court 
to question the law on the ground that com- 
pensation provided thereby was not adequate 
was (not?) excluded. The Supreme Court 
thereafter referred to the earlier decision of 
that Court which dealt with the question of 
compensation. It was ‘noticed that in Mrs. 
Bela Banerji’s case AIR 1954 SC 170 which 
was decided before the Constitution (4th 
Amendment) Act, it was held that the owner 
was entitled to receive a “just Equivalent” or 
“full Indemnification.” In P.  Vajravelu 
Mudaliar’s case AIR 1965 SC 1017 it was 
held that even after the Constifution (4th 
Amendment) Act by which the words “and 
no such law shall be called in question in 
any Court on the ground that the compensa- 
tion provided by that Jaw is not adequate", 
the word "Compensation" occurring in Arti- 
cle 31 (2) continued to have the same 
meaning as before, namely, that it meant 
a "Just Equivalent? or “Full Compen- 
sation", Notice thereafter was taken of 
the later decision in Supreme Court 
in Shantilal Mangaldas’ case AIR 1969 SC 
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634 at p. 635 in which a different view was 
taken on this question, namely, that while in 
P. Vajravelu Mudaliar's case it was held that 
the constitutional guarantee was satisfied only 
if a just equivalent of the property was given 
to the owner, in Shantilal's case it was held 
that compensation being itself incapable of any 
precise determination, no definite connotation 
could be attached thereto by calling it "just 
equivalent" or "full indemnification" and in 
Acts enacted after the 4th Amendment of 
the Constitution, it was not open to the Court 
to call in question the law providing for 
compensation on the ground that it was 
inadequate, whether the amount of compensa- 
tion was fixed by the law or was to be dcter- 
mined according to the principles specified 
therein. A reference was also made to the 
observation in — Shantilal's case that when 
Parliament had expressly enacted under the 
amended clause of Art. 31 (2) that no law 
should be called in question on the ground 
that the compensation provided by that law 
was not adequate, it was intended clearly to 
exclude from the jurisdiction of the Court 
an enquiry that what was fixed or determin- 
ed by the application of the principles speci- 
fied as compensation did not award to the 
owner a just equivalent of what he was 
deprived of. After referring to the earlier 
decisions mentioned above, it was held that 
it could not be accepted that a principle 
specified by Parliament for determining the 
compensation of property was conclusive, be- 
cause if that view be accepted, Parliament 
would be invested with a Charter of arbi- 
trariness and by abuse of the legislative pro- 
cess, the constitutional puarantee of the right 
to compensation might be impaired. It was 
thereafter held at page 609 of the report as 
follows : 


“The principle specified must be appro- 
priate to the determination of compensation 
for the particular class of property sought 
to be acquired. If several principles are ap- 
propriate and one is selected for determina- 
tion of the value of the property to be 
acquired, selection of that principle to the 
exclusion of other principles is not open to 
challenge, for the selection must be left to 
the wisdom of the Parliament.” 

It was thereafter held that the constitutional 
guarantee of the right to compensation, meant 
an equivalent in money of the property 
acquired and the law must provide compensa- 
tion and in determining compensation rele- 
vant principles must be specified and if the 
principles were relevant, the ultimate value 
determined could not be questioned. In that 
case, however, it was found that in the method 
adopted for determining valuation of the 
undertaking important items of assets had not 
been included and principles some of which 
were irrelevant and some not recognised were 
adopted. It was therefore held in that case 
that in determining compensation certain im- 
portant classes of assets were omitted and 
the methods specified for determining valua- 
tion of land and building were not relevant to 
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the determination of compensation and the 
value determined thereby in certain circum- 
stances was illusory as compensation and fur- 
ther that the principle for determining the 
aggregate value of liability was also irrelev- 
vant. It was on this finding that it was held 
that the Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1969 violated 
the guarantee of compensation under Arti- 
cle 31 (2) as it provided for giving certain 
amount determined according to the princi- 
ples which were not relevant in the deter- 
mination of compensation of the undertaking 
and by the method so prescribed the amount 
declared could not be regarded as compensa- 
tion. 

12. In my view the decision in 
Cooper's case is not of any assistant to the 
appellant in this case. There is no dispute that. 
in this the requisition of the fishery is for a 
public purpose. Nor is there any dispute ihat, 
provision has been made for payment of com-: 
pensation and therefore both the conditions! 
required by Art. 31 (2) have been fulfilled.' 
Provision has been made for compensation 
by the Act and the Rules framed thereunder 
and these provisions say that in the case of 
a fishery compensation will be 1/3rd of the 
average income of the fishery during a period 
of five years immediately preceding the date, 
of requisition. I shall refer to the Rules later.| 
This is not a case where any item of assets' 
of the requisitioned property has been left out. 
The ratio of 1/3rd of the average income dur- 


“ing the preceding five years has been fixed 


by the legislature. But what is of much 
greater importance in this case is that in the 
rules framed by the State Government under 
the Article (Act?) to which. our attention was 
drawn by Mr. P. K. Sengupta for the res- 
pondents elaborate provision has been made 
for determination of the compensation. The 
relevant part of Rule 6 of this Rule is as 
follows : 

"For the purpose of determination of 
net average income the Collector may require 
the owner to produce evidence of his annual 
income from the fishery and lands for five 
years immediately preceding the date of re- 
quisition. If no such evidence is available or 
if the owner does not produce such evidence 
the Collector shall determine the annual in- 
come by making such enquiry as he con- 
Siders necessary and after having taken into 
account the general production of fish in a 
similar fishery and the produce or income 
from land with similar advantages in the 
vicinity or if there is no such fishery or land 
in the vicinity, in any area within his juris- 
diction." 

13. In my view definite and clear prin- 
ciples have been laid down for determination 
of compensation for requisition of a fishery. 
The principles defined cannot in my view 
be said to be irrelevant for the purpose of 
determination of compensation. On the other 
hand in so far as the owner is required to 
produce evidence of his annual income. from 
the fishery for five years preceding the date 
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of requisition, and in so far as upon failure 
of the owner to produce such evidence the 
Collector is required to take into considera- 
tion the general production of fish in a 
similar fishery, in the vicinity or if there is 
no such fishery in the vicinity, in any area 
within the jurisdiction of the Collector, it 
seems to me that the principles which are 
most relevant to determine the compensation 
for requisition of a fishery have been laid 
down. The criticism on behalf of the appel- 
Jant that 2/3rd of the average income has been 
deducted arbitrarily, cannot be accepted as 
that raises the question of adequacy of com- 
pensation, a question which is beyond the 
court's purview. It is also to be borne in 
mind that what the Supreme Court was con- 
sidering in Cooper’s case AIR 1970 SC 564 
was the question of compensation of a Bank- 
ing Company as a going concern, which had 
assets and liabilities of diverse varieties. Besi- 
des it was found that some of the assets had 
been left out altogether for the purpose of 
computing the compensation. Such is not the 
case in this appeal. It is not the appellant’s 
contention that there is anything in the Act 
which has excluded any part of the assets 
of the fishery for the purpose of compensa- 
tion. 


14. The next case relied on by the 
appellant was the decision of the Supreme 
Court in State of Gujarat v. Shantilal Mangal- 
das, AIR 1969 SC 634 (supra). This decision 
was relied upon for the proposition that the 
provision for compensation in the Act was 
illusory and therefore was not compensation 
at all under Art. 31 (2) of the Constitution. 
But in my view the decision of the Supreme 
Court is altogether against the contention of 
the appellant. In dealing with the question 
of compensation it was held at page 650 of 
the report as follows: 


“Reverting to the amendment made in 
clause (2) of Art. .31 by the Constitution (4th 
Amendment) Act, 1955 it is clear that adequ- 
acy of compensation fixed by the Legislature 
or awarded according to the principles speci- 
fied by the legislature for determination is 
not justiciable. It clearly follows from the 
terms of Art. 31 (2) as amended that the 
amount of compensation payable, if fixed by 
‘the Legislature is not justiciable, because the 
challenge in such a case, apart from a plea 
of abuse of legislative power, would be only 
a challenge to the adequacy of compensation. 
If compensation fixed by the Legislature—and 
by the use of the expression “compensation” 
we mean what the Legislature justly regards 
as proper and fair recompense for compul- 
sory expropriation of ‘property and not some- 
thing which by abuse of legislative power 
though called compensation is not a recom- 
pense at all or is something illusory — is not 
Justiciable, on the plea that it is not a just 
equivalent of the property compulsorily acquir- 
ed, it is open to the Courts to enter upon 
an enquiry whether the principles which are 
specified by the Legislature for determining 
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compensation do not award to the expropriat- 
ed owner a just equivalent? In our view, 
such an enquiry is not open to the Courts 
under the statutes enacted after the amend- 
ments made in the Constitution by the Con- 
stitution (Fourth Amendment) Act. If the 
quantum of compensation fixed by the Legis- 
Jature is not liable to be canvassed before the 
Court on the ground tbat it is not a just 
equivalent, the principles specified for deter- 
mination of compensation will also not be 
open to challenge on the plea that the com- 
pensation determined by the application of 
those principles is not a just equivalent. The 
right declared by the Constitution guarantees 
that compensation shall be given before a 
person ijs compulsorily expropriated of his 
property for a public purpose." 

15. It seems to me that the decision 
in Shantilal's case AIR 1969 SC 634 is en- 
tirely against the contention of the appellant 
so far Art. 31 (2! is concerned. The ob- 
servation of the Supreme Court in the ear- 
lier decision in P. Vajravelu Mudaliar's case 
AIR 1965 SC 1017 was explained by saying 
that it was held in that case that the amend- 
ed' Act did in fact specify principles for ascer- 
taining the value of the property acquired 
and those principles were not irrelevant in 
the determination of compensation and also 
that if there was inadequacy in the compen- 
sation awarded by the application of those 
principles it was not open to question in view 
of the expressed provisions made in the last 
clause of Art. 31 (2) of the Constitution. In 
differing from the decision in P. Vajravelu's 
case on the question of inadequacy of com- 
pensation it was held: 

“If by that observation it is intended that 

the attack on the principles specified for 
determining compensation is excluded only 
when it is founded on a plea of inadequacy 
of compensation, a restricted meaning is given 
to Art. 31 (2) which practically nullifies the 
amendment. Whatever may have been the 
meaning of the expression "compensation" 
under unamended Art. 31 (2) it was further 
held that when Parliament expressly enacted 
under the amended clause that no such law 
shall be called in question in any Court on 
the ground that the compensation provided 
by that law was not adequate, it was intend- 
ed clearly to exclude the jurisdiction of the 
Court from an Enquiry that what was fixed 
or determined by the application of the prin- 
ciples specified as ^ compensation did not 
award the owner a just equivalent of what 
he was deprived." 
It seems to me that the decision in Shanti- 
Jal's case is a complete answer to the con- 
tention of the appellant that the Act violates 
Art. 31 (2) inasmuch as 2/3rd of the average 
income has been excluded from the compen- 
sation to be awarded to the owner of the 
fishery. 

16. Let me now turn to the decision 
of the Supreme Court in AIR 1965 SC 1017 
(supra). In that case the question before the 
Supreme Court was whether the Land Acqui- 
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sition (Madras Amendment) (Act?) infringed 
Art. 14 of the Constitution. It was consider- 
ed whether by enacting this law the Legis- 
lature had made a reasonable classification. 
Such a classification, it was held, had to pass 
two tests, namely (i) the classification must 
be ‘founded .on an intelligible . differentia 
which distinguished persons and things left 
out of a group and (ii) the differentia must 
have a reasonable relation to the object sought 
to be achieved by the Statute in question. On 
a comparison of the provisions of the Land 
Acquisition Act, 1894 and the Land Acquisi- 
tion (Madras Amendment) Act, 1961 it was 
found that if land was required for a hous- 
ing scheme under the amending Act the 
owner got a smaller value than what he would 
get, for the same land or a similar land if 
it was acquired for a public purpose under 
the 1894 Act. It was therefore held that the 
classification sought to be’ made by the 
amending Act. between persons whose lands 
were acquired had no reasonable relation to 
the object sought to be achieved and there- 
fore discrimination was writ large on the 
amending Act. It was in these facts that it 
Was held that the amending Act infringed 
Art. 14 of the Constitution and was void. 
With regard to Art. 31 (2) of the Constitution 
it was held that even after the 4tb Amend- 
ment of the Constitution if a legislature in- 
tended to: make a law for a compulsory 
acquisition or requisition, it must provide 
for compensation or specify the principle for 
ascertaining the compensation and that the 
legislature in making provision for compen- 
sation should provide for just equivalent of 
what the owner had been deprived of or 
specify the principle for the purpose of ascer- 
taining the just equivalent. It was further 
Observed that what was excluded from the 
Court’s jurisdiction was the question of 
adequacy of compensation fixed by the legis- 
Jature and that neither the principles pres- 
cribing the “Just Equivalent” nor the “Just 
Equivalent” would be questioned by the Court 
on the ground of inadequacy of the compen- 
sation fixed or arrived at by the operation of 
the principles. It was further observed that 
if a law laid down a principle which was not 
relevant to the property acquired or to tHe 
value of the property at the time when it was 
acquired, it might be said that they were not 
principles contemplated by Art. 31 (2) of the 
Constitution. This decision of the Supreme 
Court, as I have noticed earlier, was explain- 
ed and interpreted in Shantilal’s case AIR 
1969 SC 634 and keeping in mind the view 
expressed in the latter decision, on the ques- 
tion whether compensation could be said to 
mean a “just equivalent”, it is not necessary 
for me to deal with this decision any further. 
It is to be noticed however that it was held 
that when principles were laid down by the 
Jaw providing for acquisition or requisition, 


the law could not be challenged, if the prin-- 


ciples were relevant in determining compen- 
sation payable for the property. In this case, 
as I have noticed earlier, elaborate provisions 
have been made in the rules framed under the 
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Act for -determining compensation payable 
for requisition of fishery and it cannot be 
said that those principles are not relevant in 
determining such compensation. For these 
reasons we are unable to accept the conten- 
tion on behalf of the appellant that the com- 
pensation provided for by the Act was illu- 
sory or was no compensation at all, and there- 
fore the statute violated Art. 31 (2) of the 
Constitution. 

17. The next attack on the Act was 
founded on Section 2 (5) (iii) of the Act. 
Section 2 of the Act,deals with thé definition 
of various terms used in the statute. Sub- 
section (5) of this section reads as follows: 

“(5) The expression “public purpose” 
means purpose having, or being connected 
with, any, of the following objects, namely— ' 

(i) The improvement or development of, 
a fishery; 

(ii) Supplying fish to the public from 


'such fishery, or 


(iii) Any other object which the State 
Government may, by notification in the Of- 
ficial Gazette, declare as ancillary or inci- 
dental to the aforesaid objects.” 


18. .Mr. Mitra argued that there was) | 
excessive delegation of legislative power to 
the State Government by clause (iii) of sub- 
section (5) inasmuch as unguided discretion 
had been left with the State Government to 
declare- any object as ancillary or incidental 
to thé objects set out in clauses (i) and (ii). 
He argued that there was nothing in fhe Act 
to show that the State Government was to 
act on any principle laid down by the legis 
lature in the matter of declaring any object 
as a "public purpose" for the purpose of the 
Act. We are unable to accept this contention 
on behalf of the appellant. In construing 
Sub-section (5) the doctrine of ejusdem generis 
should be applied and on the application of 
that principle there'is no scope for arguing 
that the State Government was at liberty 
to declare any object to be a public purpose 
for the purposes of the Act. The particular 
words and the objects in clauses (i) and (ii) 
are followed by the general words in Cl. (iii) 
and the general words must be construed to 
mean only such other things or objects as 
come within the genus of things and objects 
enacted in clauses (i) and (ii). This principle 
is so well settled that I do not think it neces- 
sary to linger any further on this branch of 
this case. 


19. The next attack of Mr. Mitra was 
relating to the provision for appeal in Sec- 
tion 11 of the Act. It was argued firstly © 


‘that the provision for appeal is nugatory, as 


it was an appeal from Caesar to Caesar. In 
ofher words it was submitted that the award 
was to be made by agent of the executive : 
Government or by.an officer subordinate to 
him. An appeal from the order was to be 
heard, in the case of an order of the Collec- 
tor, by the Commissioner of the Division, 
and in the case of an order by an officer 
Other than the Collector, an appeal was to 
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be heard by the Collector. It was argued 
that it was really the executive Government 
who was taking the property of the owner 
and who again had been invested with the 
power of not only making the award for 
compensation but also of hearing of an*ap- 
eal from the order awarding compensation. 
t was submitted that the State Government 
and its officer in effect became a judge in 
their own cause. It was, therefore, 
argued that rules of natural justice were 
violated by the provision regarding appeal 
in the Act. In my view there is no merit in 
this contention. Rules of natural justice are 
not embodied principles, and a statute can- 
not be struck down on the ground that it 
is violative of the principles of natural jus- 
tice. Where the Legislature in its wisdom pro- 
vides that appeal from an order of a parti- 
cular officer would be heard by another of- 
ficer, even if both of them belong to the same 
limb of the: Government who is interested in 
the order made. it cannot be said that the 
provision for appeal is bad on the ground 
that the department interested is a Judge in 
its own cause. To cite only two instances, 
namely, the provisions for appeal in the In- 
come-tax Act and the Custom Act of cases 
where an appeal is to be taken from an of- 
ficer of the lower rank to an officer of the 
higher rank of the same Department, would 
be sufficient to repel this contention of the 
appellant. For this reason, tbis contention 
on behalf of the appellant cannot be sustained. 


20. The next contention of the ap- 
pellant was that the Act was violative of 
Art. 14 of the Constitution inasmuch as it 
denied to the appellant equality before the 
law and equal protection before the law. The 
argument was that there was another statute 
in force in West Bengal namely. the West 
Bengal Land (Requisition and Acquisition) 
Act, 1948 under the provisions of which the 
fishery could have been requisitioned and if 
the fishery was requisitioned under this Sta- 
tute the appellant would have got larger com- 
pensation, and would have been entitled to a 
reference to the Court on the question of 
compensation, in the event of disagreement 
between the Collector and the owner under 
Section 7 (4) (iii) of the West Bengal Land 
(Requisition and Acquisition) Act, 1948. It 
was, therefore, submitted that since the ap- 
pellant had been deprived of the right to ap- 
proach the Court in the matter of compensa- 
tion, he had been denied the equal protec- 
tion of laws and therefore the Act was viola- 
five of Art. 14. I do not think there is any 
substance in this contention on behalf of the 
appellant for two reasons. A similar ques- 
tion came up for consideration before this 
Court in Mihir Kumar Sarkar v. State of 
West Bengal, AIR 1972 Cal 8. The question 
in that case was the application of the 
poop anus of two Statutes, namely, the West 

engal Land (Requisition and Acquisition) 
Act. 1948 and the Land Acquisition Act, 
1894. It was held that if two Statutes cover- 
ed the same field there was no constitutional 
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law which prevented the application of the. 
one or the other or compelled the preference 
of one to the other and that if both could 
be applied, either the one or the other could 
be invoked by the State Government em- 
powered to do so. It was further held that 
if the two Statutes prescribed unequal pro- 
cedures the only way they could be challeng- 
ed was on the ground of infringement of 
Art. 14 "of the Constitution and if the test 
of Art. 14 of the Constitution was satisfied, ; 
no further question of constitutional prefer- 
ence in the application of one or the o'her 
statute on the ground of discrimination could 
any longer arise. This decision is a com- 
plete answer to the contention on behalf of 
the appellant. But quite apart from this 
decision there is one other more formidable 
obstacle to the appellant's contention. This! 
relates to definition of "land" in the West 
Bengal Land  (Requisition and Acquisition) 
Act, 1948. “Land” in this Act has been 
defined to have the same meaning as land 
in the Land Acquisition Act, 1894 and in 
the definition of the "land" in the latter Act, 
fishery had not been included. It was argued: 
that fishery should be construed to be a hene- 
fit arising from land and therefore -it should 
be held that fishery came within the detíini-: 
tion of land in the Land Acquisition Act. 
1894. We are unable to accept this conten-, 
tion. A fishery does not come within the. 
purview of the Land Acquisition Act, 1894. 
as the definition of land in that Act does not. 
include a fishery as such. In that view of. 
the matter it carnot be said that the West, 
Bengal Land (Requisition and Acquisition) 
Act, 1948 could be invoked by the State Gov- 
ernment for the purpose of requisition of 
the appellants land, and that not having! 
been done, the appellant had. been denied 
the equal protection of laws under Art. 14 
of the Constitution. Before passing I should 
refer to one decision of the Supreme Court. 
relied upon on behalf of the appellant on 
this question, Dy. Commr. and Collector 
Kamrup v. Durgznath Sharma, AIR 1968 SC 
394. In that case the State legislature of 
Assam passed an act known as Land or Flood 
Control and Prevention of Erosion Act, 1955 
and the question before the Supreme Court 
was whether the provisions of this Act violat- 
ed Art. 14 of the Constitution. It was held 
that the Land Acquisition Act, 1894 was in 
force in Assam and under this Act land micht 
be acquired for a public purpose on payment 
of market value of land. But while this Act 
was in force the Assam Legislature passed 
the above Act for speedy acquisition of the 
land or the public purpose of carrying out 
works or other development measures for 
flood control or prevention of erosion on pay- 
ment of compensation assessed on the basis of 
multiple on the annual land revenue. It was 
therefore held thzt in the State of Assam one 
plot of land might be taken under the State 
Act on payment of nominal compensation, 
while an adjoining land might be taken for 
other public purpose under the Land Acqui- 
sition Áct on payment of adequate compensa- 
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tion. It was, in these facts, that it was held 
that Art. 14 was violated. We do not see how 
this decision is of any assistance to the ap- 
pellant, as I have noticed earlier the West 
Bengal Land  (Requisition and Acquisition) 
Act, 1948 could not be invoked for the pur- 
pose of requisition of the appellant's fishery. 


21. I should refer to one other deci- 
sion on which reliance was placed by learned 
Advocate for the appellant for the proposi- 
tion that compensation for a requisition of a 
property is reasonable when it is to be deter- 
mined by the Civil Court. The decision on 
which reliance was placed in support of this 
proposition is S. M. Nandy v. State of West 
Bengal, AIR 1971 SC 961. That decision 
is no authority for the proposition that com- 
pensation becomes reasonable only if it is to 
be determined by the Civil Court or if there 
is a provision for a reference to the Civil 
Court as in the Land Acquisition Act, 1894 
and that compensation would become illu» 
sory if it is to be determined according to 
the provisions in the Statute providing for 
requisition of the property. On the same 
question reliance was placed by Mr. Mitra on 
a decision of the Judicial Committee: Ezra 
v. Secretary of State for India, (1905) 32 Ind 
App 93 (PC): JI do not think that that deci- 
sion is any authority either for the proposi- 
tion that compensation prescribed by the 
statute would become illusory if there is no 
provision for an appeal to the Civil Court 
and if such compensation is awarded by an 
executive authority in accordance with the 
provision in the Statute. On the question as 
to an award of the Collector regarding com- 
No under the Land Acquisition Act, 

894 reliance was placed by Mr. Mitra on 'a 
decision of the Supreme Court: Raja Harish 
Chandra Raj Singh v. Dy. Land Acquisition 
Officer, AIR 1961 SC 1500. It was held in 
that case that the award made by the Col- 
lector could not be treated as a decision and 
in law it was an offer or tender of compen- 
sation and if the owner accepted the offer no 
further proceedings were required, and the 
compensation proceedings came to an end, but 
if the owner did not accept the offer Sec- 
tion 18 of the Act gave him a statutory right 
of having the question determined by Court 
and it was the amount of compensation which 
the Court might determine !hat would bind 
both the owner and the Collector. This deci- 
sion is again of no authority for the proposi- 
tion that an award for compensation under 
the Act cannot be treated as valid award be- 
cause there was no provision for determina- 
tion by the Civil Court. 


22. Mr. P. K. Sengupta appearing for 
the respondent contended that the Act could 
not be struck down on the ground of exces- 
sive delegation of legislative power. He 
argued that the policy of the Legislature was 
amply indicated in the preamble to the Act, 
namely improvement or development of 
fishery and supplying of fish to the public 
therefrom, He submitted further that these 
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objects were specified in Section 2 (5) (i) 
and (ii) of the Act and all that was left to 
the State Govemment was to give effect to 
the legislative policy indicated in various pro- 
visions of the Act. In support of this con- 
tention reliance was placed on a decision of 
the Supreme Court: State of Madhya 
Pradesh v. Champalal, AIR 1965 SC 124. In 
that case the Supreme Court considered the 
vires of the Bhopal Reclamation & Develop- 
ment of Land (Eradication of Kans) Act, 
1954. The question was whether absence of 
provision for an opportunity to the owner 
of land to contend that his land was not kans 
infested was arbitrary. Jt was held that ab- 
sence of such a provision was arbitrary in 
nature and imposed an unreasonable restric- 
tion on the right to hold and enjoy the pro- 
perty. On the question of excessive delega- 
tion of legislative power it was held that the 
Preamble and Title of the Act made it clear 
that the enactment was for recMimation and 
development of lands by eradication of kans 
weeds in certain areas and that the legislative 
policy behind the provision was clear and 
what remained and was left to the executive 
was to carry out that mandate and to give 
effect to the law so as to achieve the pur- 
poses of the Act. The observations of the 
Supreme Court were made on the basis of 
the provisions in the particular Statute men- 
tioned above and cannot be applied in con- 
sidering the question of excessive delegation 
to all statutory provisions. As I bave already 
held on a construction of Section 2 (5) of 
the Act it cannot be said that there is ex- 
cessive delegation of legislative power to the 
State Government. On this question reliance 
was placed by Mr. Sengupta on another de- 
cision of the Supreme Court reported in AIR 
1957 SC 478. Reliance was also placed on 
another decision of the Supreme Court on 
this question reported in AIR 1964 SC 1260. 
In that case it was held tbat a Statute em- 
powering the State Government to issue certain 
notification was conditional legislation. I do 
not think that this decision is of any assist- 
ance to the respondent in this case. 

23. A reference was made by Mr. 
Sengupta to a decision of the Supreme Court: 
Durga Sankar Mehta v. Raghuraj Singh, AIR 
1954 SC 520, for the proposition that there is 
no right to prefer an appeal from every judg- 
ment and order and that right to appeal is 
a creature of Statute. 

24. In our view Mr. Sengupta is righ 
in his contention that the provisions in the 
Statute for compensation in regard to requisi- 
tion of property are not illusory and therefore 
not violative of Art. 31 (2) of the Constitu- 
tion nor of Art. 19 (1) (D of the Constitution. 
We also accept Mr. Sengupta's submission 
that the principles laid down for computing 
compensation in the Act and in the rules 
framed thereunder are relevant in the matter 
of determining compensation for requisition 
of a fishery. We cannot, however, accept Mr. 
Sengupta's alternative contention that th 
Statute fixed the compensation payable to 
owner of a fishery. 
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25. On a careful consideration of the 
provisions in the Act and in the rules, we 
cannot but come to the conclusions that the 
principles for determination of compensation 
as laid down in the Act and in the rules, such 
as they are, cannot be said to be irrelevant 
in determining the compensation. Jt is clear 
to us that what the appellant is seeking to do 
by diverse and circuitous methods is to ques- 
tion the adequacy of compensation, a ques- 
tion which is beyond the jurisdiction of the 
Court after the Constitution (4th Amendment) 
Act. If no principles for determining com- 
pensation are laid down, or if the principles 
prescribed are not relevant, with the con- 
sequence that what the owner would get for 
expropriation of his property would be some- 
thing illusory, it would be no compensation 
at all. But such is not the case here, we can- 
not hold that the principles, such as they are, 
are such that by their application what would 
be arrived at would be altogether illusory 
and therefore it would not be the compensa- 
tion contemplated by Art. 31 (2) of the Con- 
stitution. All in all it seems to us that the 
Trial Court was right in the conclusion to 


_|which it arrived and we see no reason to 


M 


interfere with it. 


26. For reasons mentioned above this 
appeal fails and is accordingly dismissed. No 
order as to costs. 

27. | As prayed, let operation of this 
Order remain stayed for three weeks after the 
Jong vacation. 

AMIYA KUMAR MOOKERJ, J.:— I 


agree. 
Appeal dismissed, 
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M/s. Piramal Banwarilal, Appellant v. 
Union of India, Respondents. 


Appeal From Appellate Decree No. 569 of 
1963, D/- 24-8-1973. 

Index Note :— (A) Railways Act (1890), 
$..74 C (3) — Railway’s liability for neg- 
ligence causing loss — Negligence to be 
tested on anvil of reasonable man’s actions. 


Brief Note :— (A) Under S. 74 C (3) the 
Railway Administration is liable in respect 
of goods carried at owner's risk rate on proof 
of negligence on its part. Loss claimed in 
the present case was occasioned when dry 
chillies were despatched by loading them in 
a leaky wagon in cloudy weather. The Rail- 
ways employ wagon and train examiners who 
are on call and are specially skilled in check- 
ing the condition of wagons. Such an ex- 
amination of the wagon was not done though 


wagon examiner was available. 

Held that under the circumstances Rail- 
way Administration and its servants were 
liable for negligence under Section 74-C (3) 
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and plaintiff was entitled to claim the loss. 
(1964) AC 465; (1955) 59 Cal WN 976, Rel. 
on. (Paras 4, 5 and 6) 
N. C. Chakraborty and Kanika Banerji, 
for Appellant; A. K. Basu, for Respondent. 
JUDGMENT :— The plaintiff is the ap- 
pellant in this appeal which arises out of a 
suit instituted against the Northern Railway, 
New Delhi and Eastern Railway, Calcutta, 
for a sum of Rs. 4,692/- and interest there- 
upon claimed by way of damages on account 
of neglieence and misconduct on the part of 
the defendants’ employees. The admitted 
facts are that 395 bags of dry chillies of which 
the plaintiff is the owner were booked from 
Patiala to Bankura. At the time of taking 
delivery at Bankura 275 bags were found 
badly damaged by water and the damages 
were assessed by the Assistant Commercial 
Superintendent at 50 per cent., which amounts 
to.72 mds. 7 srs. and 3ch. On the said basis 
a sum of Rs. 4.692/3/-, being the price there- 
for was claimed by way of compensation, to- 
getber with a sum of Rs. 211/8/- as interest. 
The plaintiffs allegation is that the consign- 
ment was put in a leaky wagon and hence 
the damage caused was due to the negligence 
and misconduct on the part of the defend- 
ants and/or their employees. The suit was 
originally decreed on contest against the de- 
fendant No. 2, the Eastern Railway and ex 
parte against the defendant No. 1. On ap- 
peal the learned District Judge sent the matter 
back with a direction that the defendants 
should be given an opportunity to examine 
the loading clerk and the train examiner as 
prayed for and the case thereafter should be 
disposed of according to law. When the 
matter came back before the learned Sub- 
ordinate Judge. Bankura, the train examiner 
was not examined. One Sri Ram being D. W. 
4 has been examined in defence, he being the 
goods clerk at Patiala in January, 1954. It 
is in evidence that the rain water had per- 
colated through cracks and holes in the 
wagon and had damaged the dry chillies. The 
learned Subordinate Judge found that no 
competent train examiner had examined the 
wagon at Patiala. D. W. 4 was not a com- 
petent wagon examiner. The said witness 
admitted that train examination involves some 
degree of technical skill and special training 
and that people who are appointed as wagon 
and train examiners are given special train- 
ing. The learned Subordinate Judge also 
found that Sri Ram was a goods clerk at 
Patiala and that he loaded the consignment 
through the coolies of the sender. His evi- 
dence is that he adopted a visual test bv 
getting inside the wagon and by closing all 


“the doors verified if light came in from any- 


where. The day when the wagon was loaded 
was a cloudy one and this mode of examina- 
tion by visual test was found by the learned 
Subordinate Judge to be defective. He fur- 
ther held that the wagon was not adequately 
tested at the starting point and the fact that 
cracks were noticed at the destination would 
indicate that possibly the leaks were there all 
through and could not be detected at the 
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booking station because of the unsatisfactory 
mode of examination by an incompetent per- 
son. The finding of the learned Subordinate 
Judge was that there was enough proof to 
show that goods were negligently sent in a 
leaky wagon and the defendants were held 
liable for negligence. The suit was therefore 
decreed for a sum of Rs. -4,692/3/- against 
the defendant No. 2 and ex parte against the 
defendant No. 1. 


2. The -defendant No. 2 preferred an 
appeal before the learned District Judge, 
Bankura, who allowed the appeal and set 
aside the judgment and decree of the learned 
Subordinate Judge and dismissed the suit. The 
lower appellate Court held that there was no 
evidence from the side of the plaintiff to 
show that when the goods were booked at 
Patiala, the wagon was leaky. Relying upon 
the evidence of D. W. 4, Sri Ram the ap- 
pellate Court held that there was nothing to 
show that there is any rule under which any 
different sort of examination of the wagón 
other than the visual test adopted by D. W. 4 
had to be made. The wagon, according to 
the appellate Court, although was not ex- 
amined by any train examiner at Patiala, 
there was no rule that it had to be so examin- 

^ed. Proceeding on that view the appellate 
Court allowed the anneal. 


3 On a second appeal the learned 
'* Counsel for the plaintiff appellant contended 
that the defendants specifically prayed for 
the remand before the lower appellate Court 
to have an opportunity of examining the load- 
ing clerk and the train examiner. When the 
case was remanded at the prayer of the de- 
fendants the train examiner was not examined. 
The loading clerk also was not examined but 
D. W. 4, Sri Ram who happened to be the 
goods clerk at Patiala was examined. The 
submission of the learned Counsel for the 
appellant is that when it has been found that 
the rain water has percolated through the leaky 
wagon thereby causing- damage to: the dry 
chillies, the lower appellate Court should have 
held that the damage caused is due to the 
negligence on the part of the railway adminis- 
tration. 

4. The goods in the present case were 
admittedly booked at the owner's risk. Under 
Section 74-C (3) of the Indian Railways Act, 
1890 (hereinafter referred to as the Act), 
where the goods are carried at owner's risk 
rate the railway administration shall not be 
responsible for any loss, destruction or deteri- 
oration or damage to such goods from y 
cause whatsoever except upon proof that suc 
loss, destruction, deterioration or damage was 
due to negligence or misconduct on the part 
of the railway administration or any of its 
servants. Therefore if a person bas to claim 
damages in respect of goods consigned at the 
owner's risk rate, the onus is upon such a 
person to prove that the negligence or mis- 
conduct on the part of the railway administra- 
tion or any of its servant was the cause for 
such loss’ or damage or destruction as the 
case may be. Such onus may however be 
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discharged by either positive proof or by cir- 
cumstantial evidence which establishes negli- 
gence on the part of the railway administra- 
tion. Section 74-C and Section 74-D were 
inserted by Section 10 of the Indian Rail- 
way (Amendment) Act, 1949 and came into 
force on ist August, 1950. The important 
change which was introduced by the amend- 
ment is to hold the railway administration 
liable in respect of goods carried at owner's 
risk rate not only upon proof of misconduct 
but also upon proof of negligence of the ad- 
ministration or its servants. Negligence is 
something less than misconduct. Negligence 
is the omission to do something which a 
reasonable man, guided upon those conside- 
rations which ordinarily regulate the conduct 
of human affairs, would do, or doing some- 
thing which a prudent and reasonable man 
would not do. In other words, the test to 
be applied is the care taken by an ordinary 
prudent man who need not be necessarily a 
perfect man. Whether the care that has 
been taken is or is not reasonable is a ques- 
tion the answer to which varies with cir- 
cumstances. The categories of negligence 
are never closed: and there will always re- 
main room for diversity of views in deter- 
mining the standard of care expected of the 
hypothetical reasonable man. It is ultimate- 
ly left to the Judge to decide what, in tbe 
circumstances of a particular case, the rea- 
sonable man would have done. The factors 
which guide the Judge in this creative pro- 
cess depend upon the adjustment of the rela- 
tive values of the conflicting interests involv- 
ed. How wide the sphere of the duty of 
care in negligence is to be laid depends ulti- 
mately upon the Court's assessment of the 
demands of society for protection from tbe| 
carelessness of others (Hedlay Byrini and Co. 
Ltd. v. H-''^r, and Partners Ltd., (1964) AC 
465 at p. 536). 


5. © What therefore amounts to neg- 
ligence or misconduct so as to make the ad- 
ministration liable under Section 74-C of the 
Act depends on the facts of each particular 
case. In the case - of Moolzee Sickka v. 
Dominion of India, (1955) 59 Cal WN 976, 
the use of a wagon to carry tobacco leafs|' 
during the monsoon without taking necessary 
precaution was held to be negligence of a 
grave character and the fact that water was 
entering into the wagon in large quanti- 
ties due to a defective wagon was consider- 
ed to be a case amounting to misconduet 
on the part of the railwav authorities. 


6. In the present case the finding of 
the Subordinate Judge, Bankura is that 
train examination involves some degree of 
technical skill and special training and that 
people who are appointed as wagon and train 
examiners are given’ special training. The 
evidence of D. W. 4 is that . there was no 
train examiner at Patiala at all, but such 
train examiner was available and he comes to 
Patiala when he is wired. further 
evidence is that on 7th January, 
1954, ie, the day _ when the goods 
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ere booked from Patiala, there was a cloudy 
weather. The finding therefore is that the 
visual test adopted by D. W. 4, Sri Ram 
'who was neither a train examiner nor even 
a loading clerk was defective one. When the 
seals of Patiala railway station were found in- 
tact and when the goods were unloaded on 
21-1-1954, there could be no damage to the 
consignment except by means of rain water 
getting into it. D. W. 1 sent a message 
Ext. À stating that the roof sheet had cracks 
at two places over a flap door and that the 
rain water was still then flowing into the 
wagon. This finding has not been reversed 
by the Appellate Court. 'The Appellate Court 
proceeded on the footing that there was no 
rule under which any different sort of exami- 
nation of the wagon has to be made. Ac- 
cording to the Appellate Court although the 
wagon was not examined by any train exa- 
miner at Patiala there was no such rule that 
it is to be so examined. In my view the 
appellate court Jaid an undue emphasis upon 
the existence of any statutory rules under 
which the examination of the wagon has to 
be made. As already stated the test of neg- 
ligence on the part of the railway adminis- 
tration is to be determined by the yardstick 
of the conduct of a prudent and reasonable 
man placed in similar circumstances. When 
train examiners are appointed with special 
training for that purpose and when they are 
so available when called for, the failure to 
have the wagon examined by a competent 
train examiner does amount to negligence on 
the part of the administration. The use of 
the wagon to carry dry chillies without 
taking necessary and reasonable precaution 
as to its water tight condition particularly 
when tbe weather was a cloudy one amounts 


















examination of the 
The absence of such statutory rule 
does not absolve the railway administration 
or its employees from taking reasonable care 
and diligence in the examination of the wagon 
at the time when the goods are loaded. Even 
when the goods reached the destination the 
rain water was still flowing into the wagon. 
The weather report and chart indicate that 
there was rain over the regions through 
which the wagon passed at the relevant time. 

my view on the facts and circumstances 
of the present case the railway administration 
and/or its officers were liable for acts of neg- 
ligence under Section 74-C (3) of the Act and 
the appellant is entitled to claim for the loss 
or deterioration of the goods in question, 


7. For the reasons stated above this 
appeal succeeds, and is allowed. The judg- 
ment and decree of the learned District Judge 
Bankura is reversed and those of the learned 
Subordinate Judge is restored. The appellant 
will be entitled to a decree for Rs. 4692/3/- 
against the defendant-respondents, There 
will be no order as to costs. 

Appeal aHowed. 
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AIR 1974 CALCUTTA 109 (V 61 C 21) 
DEBIPROSAD PAL, J. 


Sm. Lalbarani Debi, Petitioner v. Bhut- 
nath Chattoraj and others, Respondents. 


Second Appeal No. 873 of 1964, DJ- 
15-6-1973. 


Index Note: — (A) Hindu Law — 
Dayabhaga — Coparcener’s acquisition —~ 
When nucleus is insufficient, the burden of 
proving joint character rests on person as 
serting it. 

Brief Note: — (A) Where property is 
acquired by a Hincu coparcener there is no 
absolute presumption that it is joint family 
property. Thus where the nucleus of joint 
family property is sufficient to make such 
acquisition, it is for the person acquiring to 
prove that property was acquired without any 
joint family assets. Persons asserting that 
such acquisition was made out of joint family 
assets must prove it to be so. AIR 1945 PC 
189; AIR 1954 SC 379; AIR 1958 Cal 105, 
Rel. on. (Para 5) 


P. Burman ani Manan Kumar Ghosh, 
for Appellant; Bidyut Banerji, Tarun Chat- 
terji and Satyajit Banerji, for Respondents. 


JUDGMENT:— This appeal is at the 
instance of the plaintiff who had instituted a 
suit for declaration of his exclusive title in 
13 items of property listed in the schedule 
to the plaint, and for a declaration that the 
entries in the current  revisional settlement 
record in respect of the suit property are in- 
correct. The properties in dispute fall within 
Mouza Ukra. The plaintiff's case is that the 
properties were acquired by him with his 
own money in diffrent periods either in his 
own name or benami of others and he has 
been possessing tbe properties all along since 
acquisition. The defendant No. 1 resisted the 
suit contending inter alia that most of the 
suit properties were acquired from the in- 
come of the joint properties of Kedar Nath 
Chattaraj, the father of the plaintiff and that 
the plaintiff had no capacity for earning 
money. It is necessary at this stage to give 
the history of the family, the members of 
which are involved in the present litigation. 
One Kedar Nath Chattaraj, father of the 
plaintiff had five sons viz, Jyotirmoy, Bro- 
jeswar, Jitendra (plaintiff), Sadananda and 
Panchanan. Jyotirmoy separated during the 
lifetime of his father. His son pro forma 
defendant No. 3 Brojeswar died during the 
lifetime of his father leaving his son Bhut- 
nath, being the defendant No. 1 contesting 
the present appeal. Sadananda died during 
the lifetime of his father leaving a widow 
who also subsequently died. Kedar Nath 
died in 1342 B. S. and thereafter the plaintiff, 
Panchanan (pro forma defendant No. 2) and 
defendant No. 1 Bhutnath lived in one joint 
family. Kedar Nath left 14 bighas of land, 
out of which Jyotirmoy while separating 
from his father took 34 bighas of land. 
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2. The plaintiff's case is that he used 
to work as a colliery contractor 'and earned 
separate income. He had also got by a Deed 
of Gift 19 bighas of land in 1950. From his 
separate income he had acquired the disputed 
property in which he claims exclusive title. 
According to him the disputed properties 
have nothing to do with the joint properties 
inherited from Kedar Nath. The joint pro- 
perties were partitioned on 3rd Falgun, 1360 
B. S. between plaintiff, defendant No. 1 and 
Panchanan and each wag allotted 34 bighas 
of land specifically. As already pointed out 
the defence case is that the joint family 
nucleus inherited from Kedar Nath was uti- 
lised in acquiring the disputed properties 
though some of them stand in the name of 
the plaintiff. The question, therefore, is whe- 
ther the properties listed in the schedule to 
the plaint were the sclf-acquired properties 
of the plaintiff or are the joint properties in 
which the plaintiff has a share only. The 
learned Subordinate Judge, Asansol found 
that the plaintifi had separate source of in- 
come and that the nucleus of the joint 
family viz., the property of Kedar Nath was 
not sufficient for acquisition of large number 
of properties standing in tbe name of the 
plaintiff. after defraying the expenses of joint 
family of Kedar Nath and his sons. thcir 
wives and children. The suit properties were 
therefore held to be self-acquired properties 
of the plaintiff and the suit was decreed ac- 
cordingly. The lower appellate court concur- 
red with both the findings of the learned 
Munsif viz., that the nucleus was not suffi- 
cient for the acquisition of the suit proper- 
ties and that the plaintiff had separate income 
from his 19 bighas of land and also from 
his business as a colliery contractor. In spite 
of the above finding, the lower appellate 
court considered each item of the properties 
separately and Item Nos. 3 and 4, plot 
No. 2711 of Item No. 5, Item No. 7, plot 
No. 2615 of Item No. 8, Item No. 9, Jtem 
No. JO and plot No. 2862 of Item No. 12 
and the property of schedule Kha were dec- 
lared to be the properties belonging to the 
plaintiff alone. With regard to the proper- 
ties of Item Nos. 1, 2, 6, 11.and the rest 
of the plots of Item No. 5 viz, plot No. 
3329, 4238 and the rest of the plots of Item 
No. 8 viz., plot Nos. 1671 and 1672 and rest 
of the plots of Item No. 12 viz. Plot No. 
2846 and plot No. 78/858 of the plaint, the 
plaintiff was declared to have 8 annas share 
only, and the said plots were directed to be 
jointly recorded. in equal share in the names 
of the plaintitf and the defendant. The judg- 
ment and the decree of the learned Subordi- 
nate Judge was modified accordingly. 


3. The plaintiff has instituted this ap- 
peal against that portion of the judgment 
and decree by which the properties referred 
to above were declared to be joint proper- 
ties. The learned Counsel appearing for the 
plaintiff-appellant mainly contended that in 
view of the concurrent findings of both the 
courts that the nucleus of the joint family 
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was not sufficient to acquire the suit proper- 
ties and that the plaintiff had separate income. 
out of which the said properties could be 
acquired the lower appellate court should 
have come to the conclusion that the pre- 
sumption of the said properties being joint 
properties has been rebutted and that all the 
properlies should have been declared to be 
self-acquired properties of the plaintiff. 


4. The rules relating to self-acquisi- 
tions in a joint family have clustered round 
the texts of commentators but have been 
adapted to suit changing requirements of the 
Hindu Society throurh the development of 
the Jaw by judicial decisions. The old rule 
was that in a joint family all properties, ex- 
cept those mentioned in the texts of the 
commentators, in the possession of any indi- 
vidual coparcener, are joint properties. The 
Privy Council modified the rule by laying 
down in old cases that only where there was 
a nucleus of ancestral property, the presump- 
tion was that all properties acquired by any 
one coparcener was joint property, the ques- 
tion of proportion of the nucleus to the pro- 
perty acquired being immaterial. It has been 
now held as a result of several decisions 
that the nucleus must be such from which 
the property ultimately acquired might be 
fairly said to have grown. The law as deve- 
loped by series of judicial decisions js now 
well settled. Proof of the existence of a 
joint family does not lead to the presump- 
tion that properties held by any member of 
the family are joint, and the burden rests 
upon any one asserting that any item of the 
properties is joint to establish the fact. But 
where it is established that the family pos- 
sesses some joint properties which from their 
nature and relative value may have formed 
the nucleus from which the properties in 
question may have been acquired, the burden 
shifts to the parties alleging self-acquisition 
to establish affirmatively that the property 
was acquired without the aid of the joint 
family property (Appalaswami v. Surjyanara- 
yana Murti, AIR 1947 PC 189) But no 
such presumption would arise if the nucleus 
is such that with its help the property claim- 
ed to be joint could not have been acquired. 
ln order to give rise to the presumption, the 
nucleus must be such that with its 
help the property claimed to be joint 
could have been acquired. An im- 
portant element for such consideration is 
the income which the nucleus yielded. Where 
the finding of the court is that the nucleus. 
of the joint properties was not sufficient for 
the acquisition of the properties, the burden 
is upon the person who alleges such proper- 
ties to have been acquired out of joint family 
fund. to establish it. (Srinivas Krishna Rao 
Kango v. Narayan Devji Kango. AIR ]954 
SC 379) The presumption with regard to 
joint family and joint family property which 
applies to cases under the Mitaksara Law 
would seem to apply also to cases under the 
Dayabhaga Law. Although there are funda- 
mental points of difference between the 
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Mitakshara and the Dayabhaga Law as to the 
constitution of a joint family and the rights 
of members in ancestral properties, there is 
no presumption under the Dayabhaga Law 
that properties purchased by a son in his 
name in the father's lifetime and of which 
the son' had been in possession since the 
purchase is joint family property. (Kunja- 
behari Rana v. Gourhari Rana, AIR 1958 
Cal 105). The doctrine of self-acquisition in 
connection with a Dayabhaga family is the 
same as jn a Mitakshara family. (Mayne's 
Treatise on Hindu Law and Usages, 11th 
Edition, page 365). 


5. The concurrent findings of the 
courts below established that the nucleus of 
the joint family property which consisted of 
roughly 11 bighas of Jand from which three 
families have to be maintained was not suffi- 


cient for the acquisition of the suit property. - 


Both the courts have also found that the 
plaintiff was a colliery contractor from 1920 
to 1930 and then from 1935 to 1940 and that 
the plaintiff therefore had separate income 
out of which the property could have been 
acquired. There is also the finding of both 
the courts that the plaintiff had 19 bighas of 
land which would yield separate income to 
him. When the finding of the learned Sub- 
ordinate Judge was accepted by the lower 
appellate court that the nucleus of the joint 
property was not sufficient, after maintain- 
ing all the members of the family to acquire 
suit property, the burden lay upon the defen- 
dants who alleged that the properties have 
been acquired out of joint family fund to 
establish it. In the face of the concurrent 
findings of both the courts, the lower ap- 
pellate court was wrong in placing the burden 
upon the plaintiff to prove the separate ac- 
quisition of the suit properties. The defen- 
dants had failed to establish that the pro- 
perties were acquired with nucleus of the 
joint family properties. In the facts and 
circumstances of the present case the pre- 
sumption of the acquisition of the suit pro- 
perties with the nucleus of the joint family 
properties is rebutted by the concurrent find- 
ings of the courts below viz.. that the nucleus 
was not sufficient to acquire the suit pro- 
perties (2) the plaintiff had separate source 
of income out of which the suit properties 
could have been acquired. 

6. In these circumstances this appeal 


js allowed. The judgment and decree or the 
lower appellate court in so far as it has dec- 
Jared the properties of Item Nos. 1, 2, 6 and 
11 and the rest of the plots of Item No. 5 
viz., plot Nos. 3320 and 2438 and rest of 
the plots of Item No. 8 viz, plot Nos. 1671 
and 1672 and rest of the plots of Item No. 12 
viz.. plot Nos. 2846 and 78/858 of the plaint 
as joint properties is reversed and set aside, 
and the judgment and decree of the learned 
Subordinate Judge. Additional Court, Asan- 
sol is restored. The result is the judgment 
and decree of the Additional Subordinate 
Judge, Asansol is fully restored and the ap- 
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peal is allowed. "Theré will be no order as 


to costs. 
Appeal allowed. 
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S. K. MUKHERJEA AND 
S. K. DATTA, JJ. 


Jamshed Framroze Kalyanvala, Appel- 
lant v. Mrs. Zerina Jamshed Kalyanvala, Res- 
pondent. _ 

Appeal No. 101 of 1973, Dj- 7-6-1973. 

Index Note: — (A) Parsi Marriage and 
Divorce Act, (1936), Section 47 — "Appeal — 
Finding of fact unsupported by evidence or 
investigation constitutes “substantial error amd 
defect in procedure". é 

Brief Note:— (A) "Trial Court held, 
only on surmises, that situation at Delhi 
was not conducive for the education of 
young minds and growing children and on 
this, assumption it completely excluded Delhi 
from its consideration as to its suitability 
as place of the children's education. 


Held: That there was substantial error 
and defect in procedure in giving the im- 
pugned finding in complete absence of evi- 
dence and that this produced substantial de- 
fect and error in the decision of the trial 
Court on merits. Hence the appeal there- 
from was patently maintainable under the 
section. AIR 1955 Bom 413, Referred. 

(Para 11) 

, Index Note: — (B) Parsi Marriáge and 

Divorce Act (1936), Section 49 — Father to 

whom child's custody is granted has no ab« 

solute say in the child's education, mainte- 
nance and upbringing. = 

Brief Note: — (B) On facts, however, 
husband's desire to have his son's schooling 
at Delhi where he was in service and resi- 
dence so that the son could reside with him 
and study as day scholar in Delhi school was 
Biven due consideration and granted as the 
husband had not otherwise disqualified him- 
self and it could be presumed that a father 
would take proper steps for son's education 
in some suitable school. AIR 1973 SC 2090, 
Relied on. (Paras 15 and 18) 


Sankardas Banerjee, D. K. De and Ajay 
N. Ray, for Appellant; Manjula Bose, Manju- 
shree Roy Chowdhury, for Respondent. 


S. K. DATTA, J.:— This is an appeal 
against the order of Salil Kumar Roy Chow- 
dhury, J.. dated March 30, 1973 on the ap- 
plication of the husband under Section 49 of 
the Parsi Marriage and Divorce Act (Act III 
of 1936) The parties were married accord- 
ing to Parsi rites on December 6, 1958 and 


.a son, Framroze, also known as Vip, was 


born to them on June 22, 1960. Thereafter 
on September 17, 1962 a daughter Leena was 
born to them. On January 4, 1967 the hus- 
band filed an application for restitution of - 
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conjugal rights while the wife also there- 
after filed a suit for divorce or in the alter- 
native, for judicial separation. The wife’s 
suit was decreed on November 15. 1967 by 
Sushil Kumar Dutta, J., for judicial separa- 
tion. Custody of the children was given to 
_the father subject to some interim orders 
which were passed in course of thcse pro- 
ceedings. It was directed thereby that the 
children who were studying as daw scholars 
in St. Xaviers and Loréto House Calcutta 
would spend during the-ternis of their schools 
four days and a half with the mother and 
two days and a half with the father at their 
respective .residences and the parents would 
share the children's company equally during 
schools holidays. : 


. 2. The husband's 
the wife's solicitor on April 2, 1969 inform- 
ing that Framroze had been admitted to 
Bishop Cotton School, Simla which was ob- 
jected to by the wife expressing -hat he 
should be admitted to St. Lawrence School, 
Coonoor. The husband insisted on Framroze 
being admitted to the Bishop Cotton School 
whereupon the wife filed an application for 
an order directing that the boy be admitted 
and educated at St. Lawrence School This 
application was dismissed by Masud, J., on 
June 14, 1969 by a judgment revorted in 
(1970) 74 Cal WN 51. An appeal therefrom 
was also dismissed by the appeal court and 
the judgment was delivered by my learned 

. brother, reported in (1970) 74 Cal WN 261. 
Thereafter the husband made an application 
for permission to put Framroze as a boarder 
of the Bishop Cotton School, a school where 
the husband had his education, The permis- 
Sion was given by the court by orde- dated 
January 8, 1970, with direction regarding ac- 
cess of the parents to the boy. On another 
application filed by the wife the court did 
not grant her prayer for admitting Leena to 
Loreto Convent, Tara ' Hall, Simla at that 
Stage giving her liberty to apply for the same 
for 1973 session. 

3.: The husband took out a nctice of 
motion on March 15, 1973 supported by a 
petition affirmed by him on March 14, 1973 
for an order to take the children to Delhi 
and to educate them in suitable day schools. 
In the petition it was stated that there had 
been some material change of circumstances 
affecting the career of, the husband which 
necessitated a variation of the orders passed 
by the court. .Since June 1972 upto March 
1973, the husband was without employment 
and he recently got an offer for a suitable 
job at Delhi which he decided to accept. 
This meant closure of his establishment at 
Calcutta and shifting to Delhi where he was 
Shortly expecting a decent residenze. The 
results of the son in the Simla school had 
been unsatisfactory and his progress had 
been retarded.. He was also unwilling to 
continue in the school and desired to go to 
any other boarding school and would be 
happier to be in a day school  Leera was 
impressed by her brother's expererce in 
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boarding school and was also unwilling. to 
go to any boarding school  Framroze's stu- 
dies at Bishop Cotton School were disconti- 
nued as he flatly refused to go there from 
March 1973. Leena’ studies in the Loreto 
house were also discontinued from January 
1973 for going over to Delhi with the father. 
The children were very much attached to 
each other.and they should study together 
at Delhi in day schools there, staying at the 
husband's house:to be looked after by him 
and his mother which was necessary as the 
children were growing up. Along with the 
petition were anhexed, amongst other papers, 
copies of the letters of Framroze which ac- 
cording to husband showed his apathy and 
disinclination to study at Bishop Cotton 
School and preference for a day school It 
was also stated that the school had gone 
down in standard and most of the boys were 
not coming back to the school and the 
letters also indicated that the son's. result 
was not satisfactory while his progress was 
retarded. The son also made complaints of 
ragging by senior students. In these cir- 
cumstances the husband prayed for an order 
granting him leave to take the children to 
Delhi and to educate them in suitable day 
Schools there. 


4. 'The wife opposed the application 
filing an affidavit-in-opposition affirmed on 
March 22, 1973 stating inter alia that the 
application was not bona fide, nor was it 
made in the interest or welfare of the minors. 
The alteréd circumstances as alleged were 
vague and devoid of particulars. It was not 
stated if his service was. temporary or not. 
The children being of tender years required 
to be looked after, supervised and disciplin- 
ed during the formative periods of their lives 


and particularly a young girl as she grows 


up requires guidance and advice of mother or 
alternatively should be kept in a suitable 
boarding house. Jt was denied that the son 
was unhappy in his school or his progress 
was retarded which was mainly on account 
of Hindi and Sanskrit which subjects he did 
not like. The complaint of bullying by senior 
students over trifling matters was not un- 
usual for a young boy of that position’ and 
such bullying could not be avoided. The 
letters did not indicate that the boy had any 
preference for living with the father or 
that he was not desirous of living in a board- 
; The action of the husband with- 
drawing the children from schools was an 
irresponsible act, detrimental to their interest 
and was in violation of the orders of this 
Court. As for Leena who was deeply at- 
tached to her brother, it was stated that she 
should be allowed to live in the same place. 
Further, a man is,nót the proper person to 
look after the requirements of a growing girl 
and the husband's mother was too old to 
meet the same. It may be mentioned here 
that the old lady unfortunately died in the 
first part of May, 1973, as stated by the 
husband's counsel. 1t was incumbent that the 
girl should be in a boarding school as other- 
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wise she would be left along with the son 
in care and at the mercy of the attendants 
and school holidays may not coincide with 
the husband's free time while it will not be 
possible for the husband to be with the 
children throughout. The children should 
accordingly be placed in boarding schools 
for being looked after, guided, educated and 
disciplined in the formative periods of their 
lives. The proposal to take the children to 
Delhi to be brought up there of their own 
so long as the husband’s employment lasted 
was not for the welfare of the children but 
would be positively to their detriment. The 
fall in standard of educational institutions at 
Simla was due to indisciplined conduct of the 
boys and had been a general feature of the 
country. The wife accordingly prayed for 
immediate direction on the husband to place 
the children in boarding schools and she also 
appended to her affidavit a list 'of reputed 
public and other schools. Some letters of 
the boys were also annexed to the affidavit 
. to give indication of the boy's mind. The 
Son stated in the letters that some boys were 
not going back to school and he would have 
no friends left while bullying over food was 
also continuing. He also disclosed that he 
would like to leave the school and wanted 
to go to Lovedale. It would also appear 
that his results were not bad except for 
Hindi and Sanskrit which brought down his 
average marks and position in the class. 


5. The husband filed an affidavit-in- 
reply affirmed on March 26, 1973, stating 
that he did nothing to disentitle himself to 
the custody of the children. Now that the 
son had joined senior school, he should be 
allowed to develop his potentiality. It was 
denied that there was any violation of order 
of court. The husband submitted that he 
had the right to take and maintain his chil- 
dren according to his circumstances and the 
custody of children should be given to him. 
He had obtained employment at Delhi and 
there are suitable schools for schooling chil- 
dren there. 


6. The learned Judge interviewed the 
children in his chamber and noted that they 
were conscious of the broken home and 
were sad and morose on that account. It 
was also apparent that they were deeply at- 
tached to each other and would be very 
happy if they were allowed to study in one 
School or at least in one place. 
Whey were charmed with the prospect 
of living at Delhi, obviously on the sug- 
gestion of the father. The son also indicated 
that he would not like to be in a boarding 
house as he was afraid of ragging and bully- 
ing by big boys, of which he had sad ex- 
perience at Bishop Cotton School at Simla. 
The learned Judge did not accede to what he 
called his “childish desire without experience 
in life’. He was of opinion that ragging 
and bullying were common and could not be 
avoided in a day or boarding school. Ac- 
cordingly he was of the view that the court 
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was required to consider only good boarding 
schools for both, with opportunity to them 
to live and spend holidays with parents in 
turns, and the order of the court for sharing 
company of children by the parents should 
not be disturbed until it becomes necessary 
due to change of circumstances. 


7. After considering the respective 
contentions of counsel of the parties the court 
was of opinion that as the husband's em- 
ployment at Delhi was not stable, there was 
possibility of the children’s education being 
interrupted at Delhi which would hamper 
their studies and proper education which 
again could be avoided if they were put up 
jn a boarding School. Accepting the con- 
tention of Mrs. Bose learned counsel for 
the wife that a girl growing into woman- 
hood and son on the threshold of life should 
not be kept at Delhi, going to day Schools, 
and remaining in charge of servants or old 
grand mother. the Court was of opinion 
that the children should be put in boarding 
schools and choice was between’ Simla and 
the Nilgiris. But as the husband had objec- 
tion to co-education at St. Lawrence School 
Lovedale, Coonoor: respecting his sentiment, 
the Court selected Simla. As to ragging and 
bullying by big boys the Court was of opin- 
jon that the same could not be avoided any- 
where and therefore had to be left out of 
consideration. It was accordingly directed 
that Framroze for his welfare, benefit and 
future career should be put back to Bishop 
Cotton School to continue his studies there 
and complete his ^ education. Framroze 
wanted to be a pilot of  air-craft and that 
was the more reason that he should con- 
tinue his studies there as the background of 
the School was conducive to the sentiment 
of the boy and it was the father who had 
put him in that School. The Court in com- 
ing to its decision took notice of the notori- 
ous fact that the present day situation at 
Delhi according to general opinion could 
not be very conducive to young minds and 
growing children. Though opinions might 
differ, the Court had to take into account 
all relevant circumstances, that is, the chang- 
ing circumstances in the matter of educa- 
tion, all over the country.  Reiterating that 
the paramount consideration being the wel- 
fare of the children, the court was of opinion 
that it would be beneficial for the children 
to be put in the schools at Simla, Framroze 
to Bishop Cotton School and Leena to 
Loreto Convent, Tara Hall, Simla. This ar- 
rangement would also mitigate their feeling 
of loneliness as they would have opportunity 
to meet each other. The Court further direct- 
ed that costs of education of the daughter 
Should be borne by the wife who was in a 
favourable position with her job and the 
father would bear charges and expenses of 
the son as before. The previous order as to 
access to and sharing company of children 
was to continue as before and the parties 
were directed to take immediate steps for 
Betting children admitted in the schools and 
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till that was done current arrangemen: as to 
their custody was to continue. 

8. As already stated the present ap- 
peal is against this order by the husband. 


9, After the appeal was opered by 
Mr. Sankardas Banerjee (Mr. D. K. De and 
Mr. Ajay Nath Ray appearing with him) for 
the appellant husband Mrs. Manjula Bose 
appearing for the respondent wife rzised a 
preliminary objection about the maintainabi- 
lity of the appeal. Mrs. Bose contended that 
the appeal to the High Court against the 
decision of a court established uncer the 
Parsi Marriage and Divorce Act, 1936—here 
the trial court — has been provided under 
Section 47 in the said Act. Such apoeal is 
limited only: 

5 eee ON the ground of the Cecision 
being contrary to some law or usage having 
force of law, or a substantial error or defect 
jn procedure or investigation of the case 
which may have produced error or defect in 
the decision of the case upon the merits and 
on no other ground." 


The trial court came to the decision re- 
garding the place of education and the up- 
bringing of the children of a wrecked matri- 
monial home upon materials on recozd and 
on a consideration of relevant circumstances. 
The question of putting, up the chilcren in 
boarding schools at Delhi was never under 
consideration before the trial court so that 
it could not be said that the decision under 
appeal was the outcome of an error or de- 
fect in procedure or investigation, even if 
any, in the trial proceeding. The cecision 
under appeal according to Mrs. Bose is nei- 
ther contrary to law nor usage nor is there 
any substantial error or defect in procedure 
or investigation which could be said t» have 
caused error or defect in the decision of the 
case upon merits. Further the appeal court, 
it was contended, should not interfer2 even 
if it had a view or opinion differen: from 
the one arrived at by the trial court. It 
was also stated that the court arrived at its 
decision on a consideration of other relevant 
facts and not merely on its opinion of the 
educational atmosphere at Delhi. For all these 
reasons it was submitted that no appeal did 
lie against the impugned order. 


10. Mr. De contended on the other 
hand that the provisions of Section 47 are 
analogous to those of Section 100 of the 
Code of Civil Procedure as has been held in 
Dr. Harmusi M. Kalapesi v. Dinbai H. 
Kalapesi, AIR 1955 Bom 413 where a finding 
of fact regarding the quantum of alimony 
arrived at by the trial court without consi- 
dering additional evidence on record or its 
own findings was interfered with in appeal. 
Tt was contended that the finding of the trial 
court that the atmosphere of Delhi was not 
conducive to children's education and up- 
bringing was not based on any eviderce and 
such an assumption led the court to exclude 
Delhi from its consideration altogether. Sec- 
tion 47 was thus directly attracted and an 
appeal lay from such decision. 
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11. It appears from the judgment that 
the trial court expressed its opinion about 
Delhi in no uncertain terms in respect of 
education and upbringing of growing chil- 
dren there. The court took notice of the 
“notorious fact about present day situation 
at Delhi which according to general opinion 
cannot be said to be very conducive to young 
minds and growing children.” With great 
respect to the learned Judge, this opinion was 
arrived at without any evidence or inves- 
tigation but was based merely on assumption. 
This was a substantial error and defect in 
procedure in complete absence of any investi- 
gation in arriving at a finding of fact. It 
would further appear that the trial court, on 
the basis of this opinion, completely exclud- 
ed Delhi from its consideration as to its 
suitability as a place of the children's educa- 
tion either as day scholars or as residents 
of a boarding school. This assumption of 
the trial court about Delhi not being con- 
ducive to children's education and upbring- 
ing produced again a substantial defect and 
error in the decision of the trial Court upon 
merits, as, as already stated, Delhi never 
came up for the trial court's consideration 
after the formation of the opinion on a rele- 
vant aspect of the question at issue. Accord- 
ingly, we are of opinion that the provisions 
for section 47 are attracted and the appeal 
is maintainable in law against the decision 
based on the assumption -about the suitabi- 
lity of tbe place regarding children's educa- 
tion. i 

12. Mr. Banerjee next contended that 
the father under the earlier orders of the 
Court in connected proceedings between the 
parties was given the custody of the children 
and accordingly and also as father, he had 
the right to determine the places and schocls 
in which they would get their education 
during the relevant periods. Such right has 
been recognised and ziven by the Court to 
the petitioner and he had done no act or has 
never been guilty of any conduct which 
would disentitle him to have the primary 
right to be the. guardian and also to direct 
the children's education. There is also no 
scope for presumption that the husband will 
not act for tbe welfare of his children and 
the proposal made by the husband in the 
context of the relevant circumstances ought 
to have been accepted by the trial court. 


13. Mrs. Bose on the other hand 
contended that paramount consideration in 
such cases is welfare of the minor which will 
outweigh the right of the father to have 
complete control regarding: children's educa- 
tion and upbringing. Even though father 
has been given their custody it does not mean 
or imply that the children would always be 
under the complete control of the father as 
regards their education and upbringing. Mrs. 
Bose referred to the decision in Rosy Jacob 
v. Jacob A. Chandra Makkal AIR 1973 SC 
2090 where in considering the question of 
custody of children under the Guardians and 
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Wards Act 1890 the Court observed as fol- 
lows (p. 854-55):— 


*Merely because the father loves his 
Children and is not shown to be otherwise 
undesirable cannot necessarily lead to the 
conclusion that the welfare of the children 
would be better promoted by granting their 
custody to him against the wife who may 
also be equally affectionate towards her chil- 
dren and otherwise equally free from ble- 
mish, and, who, in addition, because of her 
profession and financial resources, may be 
in a position to guarantee better health, edu- 
cation and maintenance for them. The chil- 
dren are not mere chattels: nor are they 
mere play things for their parents. Absolute 
tight of parents over the destinies and the 
lives of their children has, in the modern 
changed social conditions, yielded to the con- 
siderations of their welfare as human beings 
so that they may grow up in a normal 
balanced manner to be useful members of 
the society and the guardian court in case of 
a dispute between the mother and the father, 
js expected to strike a just and’ proper 
balance between the requirements of welfare 
of the minor children and the rights of their 
respective parents over them." 


14. Strongly relying on this authority, 
Mrs. Bose contended even though the peti- 
tioner has been given the custody of the 
children as their father he does not have 
any additional or extra right to determine 
and decide on his children's education and 
upbringing in the formative periods of their 
lives and the wife is as much competent to 
determine and decide the course which will 
be the best in the circumstances for the wel- 
fare of the children. 


15. There can be no doubt as has 
been held above that merely because the 
father has been given the custody 


of children and there is nothing against 
him so far as the children are concerned, 
it cannot be said that the husband has any 
absolute overriding right in the matter of 
children against the wife. Section 49 of the 
Act imposes a duty on the court to make 
such orders and provisions with respect to 
the custody, maintenance and education of the 
children as the court may deem just and 
proper. It is obvious that the welfare of the 
children is the paramount consideration in 
all matters regarding their education, main- 
tenance and upbringing and the court in the 
event of a dispute will decide on the best 
course for the children on the above prin- 
ciple. We are therefore unable to accept 
Mr. Banerjees contention that the father 
merely because of his position as father and 
the earlier order of the court is entitled to 
have any absolute say in such matters. The 
position will have to be considered in the 
light of all the circumstances and in the con- 
text of children's welfare. : 


16. Mr. Banerjee next contended 
that in any event the order of the trial court 
cannot be sustained as it is beyond the 
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ambit of the application filed by the husband 
in so far as it directs the admission of Leena 
to Tara Hall, Loreto Convent, Simla. It 
would however appear to us that this con- 
tention, as has been pointed out by Mrs. 
Bose, is without basis inasmuch as the husband 


‘in his petition prayed for taking the children 


to Delhi and to educate them there at suit- 
able day schools. It is also within the com- 
petence of the court to pass, on such an ap- 
plication, such orders as may be found 
necessary for the welfare of the children. 
Accordingly we are of opinion that order 
passed by the trial court does not . suffer 
from the infirmity as contended on behalf 
of the husband. 


17. Before we consider the case of 
Framroze, the question of Leena's schooling 
may be taken up for consideration. It is ob- 
vious that apart from the. husband. the only 
female inmate of his house was his mother, 
who, as we have already noted, unfortu- 
nately died recently. In this situation it is 
obvious that Leena cannot be kept in the 
husband's residence at Delhi in the care of 
servants and maid servants during this period 
of her life. There is no alternative sug- 
gestion before the court and accordingly 
we are of opinion that the proposal of the 
wife to put Leena in Tara Hall Loreto Con- 
vent, Simla deserves approval. The wife 
has taken pains, which we appreciate, to 
ensure an accommodation for Leena in the 
said institution. In agreement with the trial 
court, we are of opinion that this arrange- 
ment will be just and proper for the welfare 
of Leena and accordingly we affirm the order 
passed by the trial court in so far as Leena 
is concerned. We are also in agreement with 
the trial court, taking into consideration the 
circumstances of the wife and her desire to 
pay for her daughter's education, and, we 
direct that expenses for education of Leena 
ee by the wife as ordered by the trial 
court. 


18. Coming to the question of Fram- 
roze in view of the husband's service at 
Delhi and his desire to have the boy's school- 
ing there as a day scholar residing in his 
own home, the position has to be considered| 
in this context. That is the natural desire 
for a father who is of a homely type and it 
is not suggested that he is not fond of his 
children. All these aspects have to be taken 
into consideration in coming to a decision 
about the boy's education and upbringing. 
The result of study of the boy at the Simla 
School does not appear to be unsatisfactory 
except for Hindi and Sanskrit, but then 
again Hindi is the national language and a 
compulsory subject. 'The boy has expressed 
a strong dislike for the school. The trial 
court has disregarded the wishes of the boy. 
It is true, as has been pointed out by the 
learned Judge, that such desire may not al- 
ways be the guiding factor to decide his wel- 
fare but all the same, that is a factor to be 
considered. The trial Court considered the 
husband's service as unstable and was appre- 
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hensive that the boy's education might be 
interrupted. There is however no evicence to 
indicate that this is so and the letter of ap- 
pointment of the husband produced in court 
before us does not indicate that it is basi- 
cally or at all a transferable service. The 
trial court has also considered the boy’s as- 
piration to be a pilot officer and has consi- 
dered Bishop Cotton School to be suitable 
for the purpose. We are however unable to 
agree with this aspect of the trial court's 
opinion as the same cannot be a zelevant 
consideration for determining the boy’s 
schooling when other schools may be equally 
suitable for that purpose. The boy's com- 
plaint against the school about ragging and 
bullying was considered by the court but it 
was held that it was unavoidable in any 
school. It however appears to us thzt there 
is little scope for ragging in a day school 
though a certain amount of bullying by senior 
students may be unavoidable in some day 
schools. The husband's desire tc have 
Framroze in his residence at Delhi whale pro- 
secuting his studies at school should te given 
adequate consideration and respect unless 
the husband has otherwise disqualified him- 
self by his acts and it can be presumed that 
a father would take proper steps for his 
son's education in a suitable school. The 
petitioner has indicated through his counsel 
his eagerness to put his son in a suitable 
school as a day scholar where the session 
starts in July and we do not think :here is 
any reason for us to exclude Delhi from our 
consideration as was done by the Trial Court. 
The wife’s complaint that during his off 
hours the boy would be in charge of the 
servant and husband's free hours may not 
always coincide with the free hours of the 
son and his holidays leaving him in the care 
of the servants deserves consideration but 
this is inevitable in most homes in the pre- 
sent state of the society where both the hus- 
band and the wife happen to be in employ- 
ment. We are of opinion that in the existing 
circumstances the father's prayer in the mat- 
ter of education of the boy is not unreason- 
able. The above arrangement appears to us 
to be the best arrangement that can b» made 
for the welfare and education of the boy in 
the existing circumstances. In coming to the 
above decision we have not been unmindful 
of the submissions of the learned counsel of 
the parties praying that the children in view 
of their deep attachment to each other should 
be kept in the same place if possible. Though 
we very much wish that such an arrange- 
ment could be made, we do not find it pos- 
sible to ensure it. After all, a good educa- 
tion and not each other's society is the pri- 
mary consideration. 


19. We accordingly : dispose of the 
appeal by varying the order of the trial 
court relating to Framroze while we affirm 
the order of the trial court as regards 
Leena. The father is given liberty to take 
Framroze with him to Delhi and to get him 
admitted into a suitable school there as a 
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day scholar and during the period of his 
education Framroze will reside with the peti- 
tioner at his residence at Delhi. As to shar- 
ing the children’s company by parents we 
direct that parents will share Leena's com- 
pany equally during holidays and about 
Framroze the wife will have his company 
for a period of 2/3rds of the long holidays 
more or less the mother having their com- ` 
pany in the earlier part of the holidays. 

20. The appeal is allowed in part 
and disposed of as above. The parties will 
bear their own costs in the appeal Certified 
for two counsel. 

S. K. MUKHERJEA, J.:— I agree. 

Appeal partly allowed. 
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Rajputana Trading Co. Pvt, Ltd., Peti- 
tioner v. Malaya Trading Agency, Respon- 
dent. | 

Appin. in Appeal No. 128 of 1972, Suit 
No. 1466 of 1969, D/- 1-6-1973. 

High Court Rules amd Orders — Origi- 
nal side Rules (Calcutta High Court) Rules 
21 and 22 — Failure to file paper book 
within time — Application under Rule 22 
praying for dismissal of appeal for non-pro- 
secution — Deputy Registrar has no jurisdic- 
tion to extend the fime under Rule 21 for 
filing the paper book after the application 
under Rule 22 was filed. 

the 


On failure of an appellant to file 
paper book in time, the opposite side filed 
an application under Rule 22 for dismissal 
of the appeal for  non-prosecution. Subse- 
quently the appellant applied under Rule 21 
for extension of time for filing the paper 
book, without bringing to his notice the ap- 
plication already filed before the court under 
Rule 22, and the Deputy Registrar extended 
the time in ignorance of the pending of the 
application under Rule 22, it was held that 
the Deputy Registrar had no jurisdiction to 
extend the time, once an application under 
Rule 22 has been filed. 


'The fact that the Deputy Registrar made 
the order in ignorance of the application 
pending before the Court can make no dif- 
ference to the legal position. The order 
of the Deputy Registrar, extending the time 
must be treated as non est and the filing of 
the paper book is invalid. 

It is desirable that all applications to the 
Deputy Registrar for extension of time to 
file the paper book should be made on notice 
to the respondents and that an averment 
should be made that no application is pend- 
ing for the dismissal of the appeal. 

(Para 5) 

Kapur, for Petitioner. 

S. K. MUKHERJEA, J.:-— This is an 
application for an order that the appeal be 
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not having filed the paper book in time or 
at all The application was made on April 
25, 1973. It is not in dispute that the paper 
book was due to be filed on November 16, 
1972, the day the Court reopened after the 
Jong vacation. On November 16, 1972 the 
appellant's Solicitors applied to the Deputy 
Registrar for extension of time to file the 
paper book till January 3, 1973. An order 
was made as prayed for. Thereafter further 
applications for extension of time were made 
on January 2, 1973 and February 26, 1973. 
On the last application the Deputy Registrar 
extended the time to file the paper book till 
March 31, 1973. All these applications were 
presumably made under Rule 21 of Chapter 
XXXI of the Original Side Rules. 


2. It appears from the record that on 
March 31, 1973, the appellant’s Solicitors 
again applied in writing requesting the Deputy 
Registrar to extend the time to file the paper 
‘book till April 30, 1973. It further appears 
from a note at the foot of the application 
that the application was sent on March 31, 
1973 but as the day happened to be a Satur- 
day, the letter was not received by the de- 
partment. It was delivered on April 2, 1973 
in the morning, April 1 having been a holi- 
day. The note is signed by the appellant's 
Solicitor Mr. A. N. Mitter. It is recorded 
in the note-sheet on the file that this note 
was subscribed by Mr. A. N. Mitter on 
May 7, 1973. Strangely enough, the Deputy 
Registrar appears to have taken no action 
on this application. He neither granted the 

yer for extension nor did he refuse it. 
t may be added that the application made 
on March 31, 1973 was made ex parte with- 
out notice to the other side as was also the 
case in the earlier applications. 


3. The appellant not having filed the 
paper book within the extended time which 
expired on March 31, 1973, the respondent 
made the present application on April 25, 
1973 under Rule 22 of Chapter XXXI of the 
Original Side Rules. By this application, the 
respondent is asking for an order for dis- 
missal of the appeal for want of prosecution. 
The Notice of Motion was served on the 
appellantfs Solicitors on the same date. On 
April 28, 1973, the appellant’s Solicitors 
again applied to the Deputy Registrar asking 
for extension of time till May 31, 1973. Al- 
though the respondent had, by then, made 
the application for dismissal of the appeal, 
no notice of the application before the De- 
puty Registrar for extension of time was 
served on the respondent nor was the at- 
tention of the Deputy Registrar drawn to 
the fact that an application for dismissal of 
the appeal under Chapter XXXI, Rule 22 
was pending in the Appellate Court. The 
Deputy Registrar, in ignorance of that appli- 
cation, granted extension of time to file the 
paper book till May 31, 1973 by an order 
made on May 14, 1973. Pursuant to that 
order the appellant filed the paper book on 
May 30, 1973. 
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4. Mr. Kapur, appearing on behalf 
of the petitioner, that is to say, the respon- 
dent in this appeal, submitted that the ap- 


pellant not having filed his paper book by 
March 31, 1973, the appeal should be dis- 
missed for non-prosecution. He contended 
that the paper book has been filed pursuant 
to:an order made by the Deputy Registrar 
after the respondent had made tbe applica- 
tion for dismissal of the appeal. In dispos- 
ing of this application, Mr. Kapur contend- 
ed, the Court should only consider the situa- 
tion as it existed on the date of the appli- 
cation and proceed on that basis. On that 
date there was non-compliance with the 
order to file the paper book on or before 
the stipulated date and the respondent was, 
therefore, fully within his rights to apply for 
dismissal of the appeal under Rule 22 of 
Chapter XXXI. He further submitted that 
in any event, the fact that the paper book 
has been filed by the appellant pursuant to 
the order made by the Deputy Registrar on 
May 14, 1973 is of no consequence for the 
purpose of this application and no notice 
should be taken of the same. First, he con- 
tended that when an application was pend- 
ing in Court for dismissal of the appeal 
under Rule 22 of Chapter XXXI of the Ori- 
ginal Side Rules the Deputy Registrar had 
no power or jurisdiction to extend the time 
to file the paper book under Rule 21. Even 
if the Registrar had such power or jurisdic- 
tion which he disputed, Mr. Kapur contend- 
ed that the order of the Deputy Registrar 
having been made after the cause of action 
in his application had ripened and the ap- 
plication had been made, the paper book 
must be treated for the purpose of this ap- 
plication as not having been filed at all. 
The order which the Court makes under 
Rule 22 of Chapter XXXI is a discretionary 
order and in the facts and circumstances of 
this case, the discretion should not be exer- 
cised in favour of the appellant. It should 
not be so exercised, Mr. Kapur submitted, 
having regard to the fact that the appellant 
had suppressed in his application for exten- 
sion of time that an application for dismis- 
sal of the appeal was pending in the  Ap- 
pellate Court. The Deputy Registrar, he 
said, could not and would not have made 
any order extending the time to file the paper 
book had it been brought to his notice that 
an application had already been made by 
the respondent in the Appellate Court for 
dismissal of the appeal The non-disclosure 
of the fact of the respondent's application 
in the appellants application for extension 
of time to file the paper book was characte- 
rised by Mr. Kapur as sharp practice. In 
our opinion, and the opinion is shared by 
Counsel on either side, the fact that an ap- 
plication was pending before the Appellate 
Court for dismissal of the appeal should 
certainly have been brought to the notice 
of the Deputy Registrar by the Solicitor for 


the appellant and the non-disclosure of tbat 
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material fact is, to say the least, highly un- 


fortunate. 


5. Mr. A. N. Mitter *himself made 
certain submissions before us. His case is 
that in a fit of absence of mind he failed to 
point out to the Deputy Registrar that an 
application under Rule 22 of Chapter XXXI 
for dismissal of the appeal was pending in 
Court at that time. He was the first to dep- 
lore the non-disclosure. There was no in- 
tention, he assured us, on his part or on the 
part of his client to overreach the Court. 
What happened, highly regrettable though 
it was, was not deliberate. Mr. Kapur drew 
our attention to the fact that the note at 
the foot of the application dated — 31st 
March, 1973 was inserted on 7th May, 1973 
long after the notice of motion had been 
served upon the appellant's Solicitors. 
submitted that the appellant's Solicitor who 
was at pains to point out the date on which 
- the application was delivered to the Depart- 
ment should have been alive to his responsi- 
bility to point out to the Deputy Registrar 
that an application before the Appellate 
Court was pending. In our judgment, even if 
we accept all that has been said in extenuation 
of non-disclosure, we cannot help feeling, that 
the proceeding before the Deputy Registrar 
has been vitiated by an unusual sharpness of 
procedure. Be that as it may, the non-dis- 
closure of the application if not deliberate, 
Should not, in our opinion, weigh with us 

: jn using our discretion but nevertheless the 
fact that an application under Rule 22 of 
Chapter XXXI was pending when the De- 
puty Registrar made an order for extension 
of time to file the paper book has impor- 
tant legal consequences. In our opinion, on 
a proper reading of Rule 21 and Rule 22 of 
Chapter XXXI of the Original Side Rules 
as also on a consideration of the basic prin- 
ciples of jurisdiction and procedure, once 
lan application is made under Rule 22, the 
‘Registrar can have no further power or 
jurisdiction to extend the time to file the 
paper book under Rule 21. This construc- 
tion is the only one which will bring har- 
mony between the two Rules, Rules 21 and 
i22. Moreover, in the absence of a clear 
Statutory provision, an inferior tribvnal can- 
not make an order which will have the ef- 
fect of stultifying a proceeding pending be- 
fore a superior tribunal An inferior tri- 
bunal is not competent to make any order 
which will have a direct impact on proceed- 
ings pending before a superior tribunal on 
the same subject-matter. The fact that the 
Deputy Registrar made the order in iznorance 
of the application which was pending  be- 
fore the Court can make no difference to 
the legal position. In that view of the 
matter, we must hold that the order of the 
Registrar made on May 14, 1973 extending 
the time to file the paper book till 31st 
May, 1973 is, so to say, non est in the eye 
of law and the filing of the paper book is 
invalid. It remains for us to point out that 
.lit is desirable that in all applications made 
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before the Registrar or the Deputy Registrar 
for extension of time to file the paper book, 
an averment should be made that no appli- 
cation is pending for dismissal of the ap- 
peal. Furthermore, it seems to us that all 
applications for extension of time to file 
the paper book should be made on notice 
to the respondents or at least to the principal 
respondents. Any other course is likely to 
land the Department in difficulties and breed 
situations like the one with which we are 
concerned in this appeal. Having said the 
least that we could have said on matters of 
propriety, and the power and jurisdiction of 
the Registrar under Rule 21, it only remains 
for us to pronounce the order. 


6, On an anxious consideration of 
the entire matter, we feel that there is no 
particular reason why we should not ac- 
cept the statement made by Mr. Mitter from 
the Bar. In disposing of this application we 
therefore proceed on the basis that there 
was no deliberate attempt on the part of the 
appellant to overreach the Court and stultify 
the present application by presenting a fait 
accompli in the shape of the Deputy Regis- 
trar’s order extending the time to file the 


.paper book. We have further taken into 


consideration the fact that the application 
dated 31st March 1973 was not disposed of 
by the Deputy Registrar at all To. say 
the least, it seems very strange to us- that 
the Deputy Registrar did not deal with or 
dispose of this application when he disposed 
of so many applications made in the past 
for extension of time. It is easy to raise 
questions on the authenticity of this appli- 
cation or on how it found its way into the 
file but there is no evidence that it was not 
made in the regular course and therefore, it 
will not be fair to pursue one's doubts in 
that direction. Be that as it may, we cannot 
help feeling that there has been a great deal 
of laxity on the part of the appellant in 
compiving with directions. He has not been 
diligent. . 


7. We have by another judgment dis- 
missed the appellant's application for exten- 
sion of time to file the paper book in a con- 
nected appeal because the appellant was out 
of time by eight or nine months in filing 
the paper book. We feel that the interest 
of justice will be served in the facts of the 
present case if we grant leave to the appel- 
lant to file the paper book in this appeal 
within a week from date. As the paper 
book has already been filed and we are 
granting leave by this order to the appellant 
to file the same, we do not make an order 
for taking the paper book off the file. We 
express our disapproval of the conduct of 


the appellant in not disclosing before the 
Deputy Registrar the material fact of the 
pendency of this application, by making 


payment of costs of this application a con- 
dition precedent to the grant of leave to 
file the paper book. We assess such costs: 
at 50 gold mohurs which the appellant is 
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directed to pay to Messrs. G. More and Co., 
Solicitors for the petitioners within a fort- 
night from date, irrespective of the result 
of the appeal. 

8. In default of payment of the 
said sum within the stipulated date, the ap- 
peal will stand dismissed and the paper 
book filed by the appellant will be taken 
off the file and all ad interim orders which 
remain in force will stand dissolved. If the 
said sum is paid in the manner aforesaid, 
the appeal will appear on the hearing list 
of appeals on’ July 2, 1973 with liberty to 
the parties to apply for an early hearing. 

9, We make it clear that in any 
event, the applicant is entitled to costs of 
this application which we have assessed at 
50 gold mohurs. 

10. Let a copy of the judgment be 
transmitted to the Registrar, Original Side, 
for necessary action. i 

S. K. DATTA, J.:— I agree. 


Order accordingly. . 
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Chira Ranjan Das, Petitioner v. Electric 
Lamp Manufacturers (India) Pvt. Ltd. and 
others, Opposite Parties. 


Civil Revn. Case No. 3277 of 1972, D/- 
30-5-1973. 

(A) Civil P. C. (1908), S. 115 — Re- 
vision lies against am order refusing to grant 
ad interim injunction — (X-Ref:— O. 39, 
Rr. 1, 2). 

The expression ‘no appeal lies thereto’ 
in Section 115 means only those cases where 
no appeal either directly or indirectly lies 
to the High Court. In other words the revi- 
Sional powers cannot be exercised in cases 
where an appeal lies to it either in the form 
of a first appeal or a second appeal or 
a miscellaneous appeal. Therefore, a revision 
application against trial court's order refusing 
to grant ad interim injunction against which 
no second appeal lies, cannot be rejected be- 

` cause an appeal was not preferred to the Dis- 
trict Court. (Case law discussed). 5) 


(Para 
(B) Civil P. C. (1903), O. 39, Rr. 1 and 2 
*— Principles for granting injunction. 


The balance of convenience should not 
ultimately be an imbalance. It is an essential 
ingredient of the triple test required for grant- 
ing injunction viz. prima facie case, balance 
of convenience and irreparable injury or loss. 
Where a prayer for ad interim injunction is 


rejected during the pendency of a substantive’ 


application for injunction and time is granted 
to defendant to file objection the applicant 
cannot claim that balance of convenience is 
in his favour. (Para 6) 


(© Civil P. C. (1908), S. 115 (c) — Prayer 
for ad interim injunction at a stage before 
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consideration of substantive application for 
injunction — Refusal by trial Court — In- 


terference in revision. 

When the refusal to grant ad interim 
order by the trial Court at the stage reached 
before the consideration of the substantive 
application for injunction has not been un- 
warranted and untenable, the same will not 
be interfered with under S. 115 (c). 

(Para 6) ` 


B. K. Roy Choudury and Narayandas 
Das, for Petitionez; Nani Coomar Chakra- 
D and Sailendra Bhusan Buxi, for Opposite 

arties. 


ORDER :— This Rule is at the instance 
of the Plaintiff-Petitioner and is directed 
against on order dated the 5th October, 1972 
passed by Shri D. Dutta Gupta, Munsif, 5th 
Court, Alipore, District 24-Parganas rejecting 
the petitioner's prayer for ad interim injunc- 
tion at that stage in conection with his appli- 
cation for injunction filed under Order 39, 
Rules 1 and 2, Civil P. C. in Title Suit No. 
195 of 1972. 


2. The facts leading on to the Rule 
are rather chequered but can be put in a short 
compass. The case of the Plaintiff/Petitioner 
inter alia is that he was appointed as an As- 
Sistant Store Keeper in the Engineering De- 
partment under the Electric Lamp Manufac- 
turers (India) Pvt. Ltd. with effect from the 
1st December, 1967 on terms enumerated in 
the letter of appointment dated the 25th 
November, 1967; that following certain dis- 
putes between the employer and the em- 
ployees, a charter of demand was submitted 
leading on to an appeal filed by the present 
petitioner before the authorities; that during 
the pendency of the said appeal, the defen- 
dant No. 3, S. K. Biswas, Chief Engineer, 
Electric Lamp Manufacturers (India) Pvt. ‘Ltd. 
issued a letter dated the 27th March, 1972 
stating, inter alia, that the plaintiff was trans- 
ferred from the Engineering Department to 
the Packing Department (Lamp Factory) with 
effect from the 20th March, 1972 and was 
directed to report to the Factory Manager 
immediately on receipt of the letter; and that . 
being aggrieved by the said order dated the 
27th March, 1972, as being mala fide, illegal . 
and against the principles of natural justice, 
the Plaintiff-Petitioner filed Title Suit No. 105 
of 1972 on the 30th March, 1972 in the Court 
of the learned Munsif, 5th Court, Alipore, 
District 24-Parganas praying, inter alia, for 
a declaration that the order dated the 27th 
March. 1972 is ilegal, mala fide and not 
binding upon the plaintiff. An application 
for injunction was also moved before the 
learned Munsif on the 30th March, 1972 
praying for a stay of operation of the order 
dated 27-3-1972 but the learned Münsif re- 
jected the same. .Being aggrieved thereby, 
the petitioner moved a revisional application 
before this Court and obtained a Rule as also 
an interim order. The Rule ultimately was 
heard by Mr. Justice Chittatosh Mookerjee 
who by his order dated the 6th June, 1972 
disposed of the Rule with certain directions 
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that the order was not to take effect for two 
weeks. This constitutes the first chapter. On 
remand the learned Munsif heard the matter 
in the presence of both the parties on the 17th 
June, 1972 and ultimately dismissed the ap- 
plication for temporary injunction by bis 
order dated the 21st June, 1972. A revisional 
application followed against the same and 
Mr. Justice A. P. Das by his order dated the 
27th March, 1972 discharged the Rule being 
C. R. 2003 of 1972 and further rejected the 
prayer made on behalf of the petitioner for 
staying the operation of the order for. 15 days. 
This closed the second’ chapter. Subsequent 
thereto, a notice dated the 23rd June, 1972 
was served on the petitioner calling xpon him 
to show cause to the charges levelled against 
him as to why disciplinary action should not 
be taken against him and pending the enquiry 
he was suspended from service with im- 
mediate effect till the enquiry and the final 
orders in the matter. On the 5th October, 
1972 the Plaintiff-Petitioner filed an applica- 
tion under Order 39, Rules 1 and 2, Code of 
Civil Procedure supported by an affdavit for 
an order of injunction restraining the Defen- 
dant from giving effect to the order of sus- 
pension dated 23rd June, 1972 and to allow 
the petitioner to work at his old post. A 
prayer was also made for an ad interim in- 
junction to the said effect till the disposal of 
the suit. The defendants having prayed for 
time to file their objection the learned lawyer 
for the Plaintiff-Petitioner prayec for an 
order for interim injunction in the meanwhile. 
The learned Munsif by his order dated the 5th 
October, 1972 refused the prayer for interim 
injunction at that stage and called upon the 
Defendants to file objections by the 16th 
November, 1972. The  Plaintiff-Petitioner 
moved against the said order and obtained the 
present Rule along with an interim order as 
prayed for. 


3. Mr. B. K. Roychoudhury, Advo- 
cate (with Mr. Narayandas Das, Advocate), 
appearing in support of the Rule, made a 
three-fold submission. He contended firstly 
that the learned Munsif has acted illezally and 
with material irregularity in the ex2rcise of 
his jurisdiction on the question of ir-eparable 
injury; and secondly, that he further erred 
in his approach to the question of balance 
of convenience of the parties, prejudicing 
thereby the Plaintiff-Petitioner. The third and 
Jast submission of Mr. Roychoudhury is that 
injunction is an equitable relief and the learn- 
ed Munsif should have allowed th» prayer 
for ad interim injunction on the grounds of 
justice in favour of the plaintiff-petitioner, 
who is a harassed employee in pmwrsuit of 
justice and~who cannot be suspended by the 
defendants-opposite parties, who have even no 
rules and regulations of service in the absence 
whereof their action has been arbitrary. In 
any event, without the order for interim in- 
junction, the substantive application for in- 
junction filed by the plaintiff-petitioner under 
Order 39, Rules 1 and 2, Civil P. C. would 
be infructuous. 
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4. Mr. Noni Coomar Chakravarty, 
Advocate (with Mr. Sailendra Bhusan Buxi, 
Advocate), appearing on behalf of the defen- 
dants-opposite parties, joined issue. He rais- 
ed a preliminary objection relating to the 
maintainability of the present Rule under Sec- 
tion 115, Code of Civil Procedure, besides 
giving his replies to the three-fold submission 
made by Mr. Roychoudhury on behalf of the 
plaintiff-petitioner, and raising two other con- 
tentions, on behalf of the defendants-opposite 
parties to oppose the Rule. An affidavit-in- 
opposition affirmed on the 31st January, 1973 
and an affidavit-in-reply thereto affirmed on 
the 5th February, 1973 were filed on behalf 
Of the parties. Several cases were also cited 
by the learned Advocates appearing on behalf 
of the respective parties and the same would 
be considered in the proper context. 

S. I will take up for consideration the 
preliminary objection raised by Mr. Chakra- 
vorty in the first instance as it goes to the 
very root of the case. The order dated the 
Sth October, 1972. passed by the learned 
Munsif, is an order refusing a prayer for 
ad interim injunction and as such is un- 
doubtedly appealable. The cloud raised at 
one stage over the point as to whether an 
appeal would lie before a Revisional applica- 
tion is maintainable has since been removed 
by the imprimatur of judicial decisions and 
without multiplying the number, a reference 
may be made in the first instance to a Divi- 
sion Bench decision of this Court in the case 
of Saraju Prasad Singh v. Gangaprosad Shah 
reported in AIR 1951 Cal 446 wherein Mr. 
Justice Roxburgh and Mr. Justice K. C. 
Chunder held that the ad interim injunction 
passed in that case was clearly made under 
Order 39, Rule 2 and was appealable under 
Order 43, Rule 1, Civil P. C. A more recent 
decision of this Court in the case of Motilal 
Singh v. Shib Chandra Bose reported in (1971) 
75 Cal WN 233 lends assurance to the said 
proposition. Mr. Justice Salil Kumar Datta 
delivering the judgment of the Court observed 
that the order refusing an ad interim injunc- 
tion is a final order and is appealable under 
Order 43, Rule 1. Mr. Roychoudhury how- 
ever submitted that the Rule cannot be dis- 
charged on that point because the dominant 
test for consideration in such case is as to 
whether an appeal against the order did lie 
to the High Court or to the Court below. 
If it did lie to the High Court, it came in 
terms within the mischief of the provision of 
Section 115 of the Code of Civil Procedure 
but otherwise not and the point for considera- 
tion in the second group of cases would be 
whether the ends of justice compelled con- 
Sideration in cases where the appeal in the 
Court below was skipped over. Mr. Roy- 
choudhury relied on the case of Major S. S. 
Khanna v. Brig. F. J. Dillon, (AIR 1964 SC 
497). Mr. Justice Shah for himself and Mr. 
Justice A. K. Sarkar (as His Lordship then 
was) delivering the majority judgment observ- 
ed E ow 

. “If an appeal lies against the adjudication 
directly to the High Court, or (a another 
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Court from the decision of which an appeal 


lies to the High Court, it has no power to. 


exercise its revisional jurisdiction, but where 
the decision itself is not appealable to the 
High Court directly or indirectly, exercise of 
the revisional jurisdiction by the High Court 
would not be deemed excluded." 


In a more recent decision of the Calcutta 
High Court in the case of Rashbehari. Dutta 
v. Panchanan De reported in AIR 1967 Cal 
627, Mr. Justice P. N. Mookerjee and Mr. 
Justice A. K. Dutt followed the aforesaid 
Observations of the Supreme Court and held 
ultimately that “the expression ‘no appeal lies 
fhereto' in Section 115 must be interpreted 
to mean and include only those cases, where 
no appeal, either directly or indirectly, lies 
to the High Court. In other words, the revi- 
sional power under Section 115 of the Code 
cannot be exercised by the High Court in cases 
where an appeal lies to it, either in the form 
of a first appeal or a second appeal, but, in 
other cases, where the matter cannot 
brought up on appeal to that Court, either 
directly or indirectly, that is, either by way 
of a first or first miscellaneous appeal or a 
second or second miscellaneous appeal, its 
revisional power will not be excluded merely 
because there may be an appeal to some other 
Court." This sums up the position in law 
with regard to a revisional application filed in 
the High Court, skipping over an appeal 
which otherwise did lie before the Court 
below. I will refer in this connection also to 
another case, viz. Maharaja Sashi Kanta 
Acharyya Bahadur v. Nasirbad Loan Office 
Co. reported in 63 Cal LJ 105 — (AIR 1936 
Cal 786) wherein Mr. Justice R. C. Mitte 
Observed at p. 107 as follows: : 


“In my judgment the revisional power 
under S. 115 is a bar only when an appeal 
lies to this Court. The fact that an appeal 
Jay to the lower appellate Court will not take 
away the powers of this Court to revise the 
order of the munsif.” 


_ Mr. Justice Mitter ultimately proceeded 
to dispose of the Rule on the well-settled 
principles of Ubi Jus Ibi remedium (where 
there is a right there is a remedy). I respect- 
fully agree with. the said observations and I 
hold that the present application cannot be 
thrown out merely on the ground that an 
appeal was not preferred before the learned 
District Judge, 24-Parganas. I must observe 
however that Mr. Chakravarty also, in his 
fairness, did not ultimately press his preli- 
minary objection in view of the unequivocal 
observations of the Supreme Court. The pre- 
liminary point is accordingly disposed of. 


6. I will now turn to the three-fold 
submission raised by Mr. Roychoudhury in 
support of the Rule and the replies made 
thereto by Mr. Chakravarty. As to the first 
point raised by Mr. Roychoudhury, it is per- 
finent to consider the definition of ‘irrepar- 
able injury’ in the backdrop of the law of in- 
junctions. It has been observed by Joyce in 
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“The Doctrines and Principles of the Law of 
Injunctions” that “an injunction is a writ re- 
medial, issuing by the order of a Court of 
Equity, in those cases where the plaintiff is 
entitled to equitable relief”. A person who 
sought the aid of a Court of Equity is re- 
quired to satisfy the Court that its interfer- 
ence is necessary to protect him from irre- 
parable, or at least serious injury, before the 
legal rights could be established at the trial. 
It is observed in Spelling’s “Injunction and 
other Extraordinary Remedies” (2nd Edn), 
Vol. 1, Chapter 1, Section 13 that “in its 
technical sense, an injury is irreparable either 
that no legal remedy furnishes full compensa- 
tion or adequate redress, owing to the inherent 
ineffectiveness of such legal remedy, or that, | 
owing to the delay incident to the prosecution 
of an action at law to final judgment and ob- 
taining service thereon, such judgment and 
process would prove fruitless of beneficial re- 
sults.’ A reference may -also be made to 
Halsbury’s “Laws of England”, Grd Edn.) 
Vol. 21, Section 739, wherein it is stated that 
“by the term irreparable injury is meant in- 
jury which is substantial and could never be 
adequately remedied or atoned for by 
damages”. In the well-known case of Begg. 
Dunlop & Co. v. Satish Chandra Chatterjee 
reported in 23 Cal WN 677 = (AIR 1920 
Cal 276) the Division Bench relied on the 
observations by Kerr on Injunction, 5th Edn., 
P. 19 and observed that “by the term ‘irre- 
parable injury' however it is not meant that 
there must be no physical possibility of re- 
pairing the injury; all that is meant is that 
the injury would be a material one, and one 
not adequately reparable, by damages" Mr. 
Chakravarty submitted that there is no ques- 
tion of any irreparable injury being caused to 
the plaintiff-petitioner in the facts and cir- 
cumstances of the case and that the transfer 
of the petitioner from the Engineering Depart- 
ment is only a transfer from one assignment 
to another. For ascertaining the true import 
of the term irreparable injury, a reference 
may also be made to the observations of 
Lord Coleridge, C. J. in the case of Mogul 
Steamship Co. v. M'Gregor, Gow and Co. 
reported in (1885) 15 QBD 476 that “it may 
be that they will suffer some damages: it 
may be that they will for a time have a dif- 
ficulty in carrying on their China trade or 
may have to carry it at a loss. But injury 
of that sort differs altogether from the injury 
which is called ‘irreparable’, to prevent which 
injunctions: have heretofore been granted in 
the Court of Chancery, and are now allowed 
to issue from this Court" I respectfully 
agree and on an anxious consideration of the 
materials on the record up-till now it is dif- 
ficult for me to hold that the refusal of ad 
interim injunction at this stage before hearing 
the substantive application for injunction on 
proper materials would cause irreparable in- 
jury to the plaintiff-petitioner. The first con- 
tention of Mr. Roychoudhury accordingly 
fails. The second branch of Mr. Roychou- 


dhury's submissions does not stand on anv 
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better footing. The balance of convenience 
should not ultimately be an imbalanze, It is 
an essential ingredient of the triple test re- 
quired for granting injunction viz, prima 
facie case, balance of convenience and ir- 
reparable injury or loss. The learned Munsif, 
as Mr. Chakravarty rightly submi-ted, did 
not reject the substantive applicatiom for in- 
junction but he merely granted time to the 
defendants to file the requisite objection and 
fixed a date for it. He only refused the 
prayer for ad interim injunction in the mean- 
while. An order for ad interim injunction 
at the said stage will merely hold up the 
pending proceedings and thereby delay and 
defeat justice. The balance of convenience 
at the stage reached is not ultimately in 
favour of the plaintiff-petitioner and therefore 
the second contention raised in this behalf 
by Mr. Roychoudhury also fails. The third 
dimension of Mr. Roychoudhury's arguments 
is that the facts and circumstances of the pre- 
sent case bring to light a veritable ddyssey 
on the part of a harassed employee in pur- 
suit of justice. More so, when tke defen- 
dants opposite parties have got no rules and 
regulations of service in the absence whereof 
their action has been arbitrary as they have 
no right to suspend the plaintiff-»etitioner 
when the matter was pending and that also 
in his absence. Mr. Chakravarty joined issue 
and relied on the averments made ir the affi- 
davit-in-opposition affirmed on the 31st Janu- 
ary, 1973. The point for my consideration 
in this Rule is whether the order refusing the 
ad interim injunction at this stage is a tenable 
one. The ultimate determination on merits 
would only be made by the learned Munsif 
when he disposes of the substantive applica- 
tion for injunction under Order 39, Rules 1 
and 2, Civil P. C. The principles >n which 
the Court acts in such contingencies have 
been laid down by the various authorities and 
have also received an imprimatur of judicial 
decisions which have been referred to before. 
Sir John Woodroffe in his "The Law Relating 
to Injunctions" (Tagore Law Lectures, 1897) 
observed in Chapter III, Section 35 that “the 
power fo issue an ex parte injunction no doubt 
exists but the greatest care should be employ- 
ed in its exercise”. It has also been observed 
in Halsbury’s ‘Laws of England’ (3rd Edn.) 
Vol. 21, Section 763 that “in cases of interlo- 
cutory injunctions in aid of the pla'n'iff's 
right, all that the Court usually has to consider 
is whether the case is so clear and free from 
objection on equitable grounds that it ought 
to interfere without waitirg for the 
tight to be finally established.’ It is of course 
difficult to lay down any general rule and the 
ultimate consideration depends on a variety 
of circumstances. I would also refer to Sec- 
tion 815 wherein it has been observed by Hals- 
bury that "an injunction will not, in general 
be granted without notice” and.that “the 
granting of ex parte injunction is the exercise 


of a very extraordinary jurisdiction." Mr. 
Chakravorty has further contended in this 
context that in the facts and circumstances 
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of the case, it cannot be held that the learned 
Munsif in passing the order impugned had 
acted in the exercise of his jurisdiction, 
“illegally or with material irregularity” as 
alleged or at all. In this context he referred 
to the case of Keshab Chandra Datta v. 
Ballygunge Estate Pvt. Ltd. reported in AIR 
1972 Cal 221 wherein the Division Bench laid 
down at p. 222 that “unless the error is a 
jurisdictional exror, either of law or of fact, 


'while exercising our powers under Sec. 115 


of the Code, we cannot interfere with the 
order passed by him." The principles in this 
context are now well-settled. The observa- 
tions of Sir Barnes Peacock in the case of 
Rajah Amir Hassan Khan v. Sheo Baksh 
Singh reported in (1884) 11 Ind App 237 that 
“whether they decided rightly or wrongly, 
they had jurisdiction to decide the case; and 
even they decided wrongly they did not ex- 
ercise their jurisdiction illegally or with mate- 
rial irregularity”, have been approved of in a 
series of decisions later on. Sir John Beau- 
mont did so in two cases, namely, in the cases 
of N. S. Venkatagiri Ayyangar v. Religious 
Endowment Board, Madras reported in 76 
Ind App 67 = (AIR 1949 PC 156) and Joy 
Chand Lal Babu v. Kamalksha Chaudhury 
reported in 76 Ind App 131 at p. 139=(AIR 
1949 PC 239). The cloud if any has finally 
been removed by the observations of. Mr. Jus- 
tice Mahajan (as his Lordship then was) in the 
case of Keshardeo Chamaria v. Radha Kishan 
Chamaria reported in 1953 SCR 136 at 
p. 153 = (AIR 1953 SC 23) that the words 
"illegally and ‘material irregularity’ do not 
refer to the decisions arrived at but to the 
manner in which it has reached. The errors 
contemplated relate to material defects of pro- 
cedure and not to errors of either law on 
fact after the formalities which the law pre- 
scribes have been complied with. Mr. 
Chakravorty further submitted that the pre- 
sent application is not also maintainable under 
Art. 227 of the Constitution of India, the 
provisions whereof are more circumscribed. 
He referred to the case of the Maharashtra 
State Road Transport Corpn. v. Babu 
Goverdhan Regular Motor Service Warora 
reported in ATR 1970 SC 1926 wherein it was 
observed by Mr. Justice Vaidialingam deliver- 
ing the judgment of the Court at p. 1929 that 
“under Art. 226 the High Court has power 
to quash an order when the error committed 
by a Tribunal] or authority is one of law and 
that is apparent on the face of the record. 
Similarly the powers of judicial supervision of 
a High Court under Art. 227 of the Constitu- 
tion are not greater than those under Art. 226 
and must be limited to seeing that the Tri- 
bunal functions within its authority.” I agree 
with Mr. Chakravorty and I hold that in the 
facts and circumstances of the case the pre- 
sent application does not come within the 
ambit of Section 115 (c), Civil P. C. or under 
Art. 227 of the Constitution of India. On an 


anxious consideration of the facts and cir- 
cumstances of the present case. I ultimately 
hold that the refusal to grant an ad interim 
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order by the learned Munsif at the stage 
feached before a consideration of the sub- 
stantive application for injunction, has not 
been unwarranted and untenable. The third 
and last dimension also of Mr. Roychou- 
dhury’s contention accordingly fails, 


7. | Besides his replies, as above, to the 
grounds urged by Mr. Roychoudhury in sup- 
port of the Rule, Mr. Noni Coomar Chakra- 
varty also raised two other points in opposing 
the Rule. The first dimension of his con- 
tention in this context is that the suit filed 
by the’ plaintiff-petitioner in the Court below, 
being Title Suit No. 195 of 1972, is not main- 
tainable in law, inasmuch as on ultimate ana- 
lysis, the subject-matter of the dispute, relates 
to contracts of personal service. Mr. Chakra- 
vorty in this connection referred to the case 
of Executive Committee of U. P. State 
Warehousing Corpn, Lucknow v. Chandra 
Kiran Tyagi, reported in AIR. 1970 SC 1244. 
Mr. Justice Vaidialingam delivering the judg- 


ment of the Court observed at p. 1251 that ` 


*A contract for personal service will not be 
enforced by an order for specific perform- 
ance nor will it be open for a servant to 
refuse to accept the repudiation of a contract 
of service by his master and say that the 
-contract has never been terminated. The re- 
medy of the employee is a claim for damages 
for wrongful dismissal or for breach of con- 
tract." His Lordship further held that “This 
is the normal rule and that was applied in 
Barbar’s case 1958 (1) All ER 322.” Mr. 
Chakravarty further referred to the case of 
Indian Air Lines Corporation v. Sukhdeo Rai, 
reported in AIR 1971 SC 1828, wherein Mr. 


Justice Shelat delivering the judgment of the 


Court obsérved at p. 1833 that "but all rules 
and regulations made by authorities in pur- 
suance of a power under a statute do not 
necessarily have the force of law 
If validly made such a bye-law has the forca 
of law within the sphere of its legitimate 
operation." The Supreme Court proceeded to 
Observe that “The regulations contain the 
terms and conditions which govern the rela- 
tionship between the corporation and its em- 
ployees. Though made under the power con- 
ferred by the statute, they merely embody the 
terms and conditions of service in the Cor- 
poration but do not constitute a statutory 
restriction as to the kind of contracts which 
the Corporation can make with its servants or 
the grounds on which it can terminate them." 
It was ultimately held that the case before 
the Supreme Court accordingly did not fall 
under any of the three well-recognised ex- 
ceptions and therefore the respondent was 
only entitled to damages and not to the dec- 
laration that the dismissal was null and void. 
A further reference was made by Mr. 
Chakravarty to the case of Vidya Ram Misra 
v. The Managing Committee, Shri Jai Narain 
College reported in AIR 1972 SC 1450. Mr. 
Justice K. K. Mathew delivering the judgment 
of the Supreme Court observed at p. 1455 that 


“to put it in other words, the terms and con- 
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ditions of service mentioned in Statute 151 
have proprio vigore no force of law. They 
become terms and conditions of service only 
by virtue of their being incorporated in the 
contract. Without the contract, they have no 
vitality and can confer no legal rights.” It 
was further observed that “Statute 151 does 
not lay down any procedure for removal of 
a teacher to be incorporàted in the contract, 
so, clause 5 of the contract can, in no event, 
have even a statutory flavour and for its 
breach, the appellants remedy lay elsewhere.” 
On a consideration of the facts and circum- 
stances of the present case and in view of 
the averments made in the plaint, the dispute 
according to Mr. Chakrabartti ultimately re- 
lated to a contract of personal service and ac- 
cordingly the application for injunction itself 
was not maintainable. Mr. Roychoudhury 
joined issue and submitted that the facts are 
distinguishable and the present suit is quite 
maintainable in law. He further submitted 
that this is a new point not raised. in the Court 
below by the defendants-opposite parties. A 
decision on this point is however not neces- 


-sary in view of the ultimate order going to 


be passed and it is left open for being decid- 
i by the learned Munsif in accordance with 
W. 


8. The second dimension of Mr. 
Chakravarty’s contention is based on the find- 
ings arrived at by the learned Munsif in his 
order dated Sth October, 1972 to the effect 
that the prayer for injunction as filed by the 
plaintiff is based on a different cause of action 
which should have been made the subject- 
matter of a separate suit. The steps of rea- 
soning of Mr. Chakravarty in this behalf are 
that the cause of action which forms the 
subject-matter of the prayer for ad interim 
injunction is different from. that forming the 
subject-matter of the Title Suit No. 195 of 
1972; that a reference to the record would 
make it abundantly clear that the suit 
instituted had challenged the order of trans- 
fer from one department to another and the 
prayer for injunction which is only an ancil- 
lary one referred to the same; that the pre- 
sent prayer for interim injunction is to res- 
train the defendant-opposite parties from giv- 
ing effect to the order of suspension dated 
the 23rd June, 1972 that was passed much 
after the 30th March, 1972 when the present 
suit was instituted. Mr. Roychoudhury ap- 
pearing on behalf of the plaintiff-petitioner 
contended however that the present applica- 
tion for injunction does come within the 
ambit of an ancillary order subsequent to 
the order of transfer and as such it is a re- 
levant one for which a separate suit need 
not be instituted. There are cases in support 
of both the views including that of Rai 
Charan Mandal v. Biswa Nath Mandal re- . 
ported in 20 Cal LJ 107 — (AIR 1915 Cal 
103) where Sir Asutosh Mookerjee delivering 
the judgment of the Division Bench observed 
that "A suit is to be tried in all its stages on 
the cause of action as it existed at the date 
of its commencement. An exception to this 
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rule, namely, that a Court may take notice of 
events which have happened since the in- 
stitution of the suit and afford relief to the 
parties on the basis of the altered conditions, 
is applied in cases where it is shown that 
the original relief claimed has, by reason of 
subsequent change of circumstances, become 
inappropriate or that it is necessary to base 
the decision of the Court on the altered cir- 
cumstances in order to shorten litigation or 
to do complete justice between the parties." 
The determination again on this point is not 
necessary in view of the findings already 
arrived at before and I leave it open for deci- 
sion by the learned Munsif at the time of dis- 
posing of the substantive application for in- 
junction under Order 39, Rules 1 and 2, Civil 
P.C. I make it only clear that I have made 
no observations on the merits. 

9, In the result, I discharge -he Rule; 
uphold the order dated 5th October, 1972 
passed by Shri D. Dutta Gupta, Munsif, 5th 


Court, Alipore in Title Suit No. 105 of 1972, . 


rejecting the prayer for ad interim injunction 
made on behalf of the plaintiff-petitioner; and 
I direct that the petition under Order 39, 
Rules 1 and 2 shall be disposed of expedi- 
tiously and in accordance with law, giving an 
opportunity to the defendants to file their 
objection within three days of the date of 
receipt of notice of the arrival of the records 
in the Court below and to the plaintiff, to 
file his reply thereto, if any, within two days 
thereafter; and dispose of the application for 
injunction within seven days after the said 
period. 


10. There shall be no order as to costs. 
11. The order shall go down ex- 
peditiously. 


Order accordingly. 
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B. C. MITRA AND JANAH, JJ. 

Ujjal Chandra Ghose, Appellant v. The 
State of West Bengal and others, Respond- 
ents. 

Appeal No. 167 of 1970, DJ- 25-5-1973. 
i Index Note :— (A) Land Acquisition Act 
(1894) S. 5-A — Subsequent notification 
modifying earlier one under S. 4 — Ys an 
objector entitled to a further opportunity of 
being heard because of the subsequent noti- 
fication modifying the earlier one under Sec- 
tion 4, when he already had filed objections 
and was heard with regard to proposed acqui- 
sition? Yes. 


Breief Note:— (A) The earlie- notifica- 
tion proposed to acquire the two premises 
and the vacant land appurtenant thereto. By 
the subsequent notification a part of the pre- 
mises was released. The State Government's 
right to exclude any portion of the premises 
with regard to which a notification was pul 
lished by a declaration under Section 6, is 
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ALR, 


no answer to the objection that in the situa- 
tion created by the subsequent notification, 
an opportunity of being heard was not given. 
AIR 1967 SC 676, Rel. on. (Para 9) 


S. D. Banerjee with A. N. Gupta, for 
Appellant; Dr. Monotosh Mukherjee with 
Mrs. Archana Sengupta, for Respondents. 

B. C. J.:— This appeal is 
directed against a judgment and order dated 
May 8, 1970. The appellant is the owner 
of premises Nos. 34/1/1A and 36C, Lake 
Road. The two premises formed one unit 
measuring about 9 kottahs 5 chhattacks and 
34 square feet of land on which the appel- 
lant had constructed a three-storeyed building. 
He has kept open and vacant 4 kottabs and 
8 chattacks of land on the eastern part of 
the property, for better enjoyment of the 
building and on this vacant land a lawn has 
been laid. To the east of the appellant's pro- 
perty is à school known as Kamala Balika 
Vidyalaya. 

2. On March 27, 1965 the respondent 
No. 1 issued a notification under S. 4 of the 
Land Acquisition Act, 1894 (hereinafter re- 
ferred to as the Act) By this notification 
the respondent No. 1 proposed to acquire the 
entire property including the two premises 
mentioned above for the purpose of expan- 
sion of the Kamale Balika Vidyalaya. 

3. The appellant filed his objection 
under Section 5-A of the Act to the notifica- 
tion under Section 4 of the Act. In this 
objection he said that he got a plan prepared 
for a three-storeyed building on the land and 
submitted an application for sanction to the. 
Corporation of Calcutta. He also said that 
the construction of the ground and the first 
floors of the building, and also of the second 
floor up to the roof level, had been almost 
completed and all necessary building materials . 
had been purchased and kept ready, and that 
he was awaiting further supplies of cement 
for completion of the building. He also said 
that while the corstruction of the premises 
had made substantial progress, he was served 
with a copy of the substance of the notifica- 
tion under Section 4 on August 3, 1965 


4. The respondent No. 2 heard the 
appellant’s objections and thereafter the ap- 
pellant was served with a notice under Sec- 
tion 9 of the Act requiring him to file claims 
for compensation for 3 kottahs 14 chhattacks 
15 square feet of land. According to the ap- 
pellant, on receipt of the notice, he made en- 
quiries and came to know that by notifica- 
tion dated June 23, 1966, the earlier notifica« 
tion under Section 4 of the Act was modified 
by providing that so much of the said noti- 
fication under Section 4 of the Act as related 
to the land containing the building measuring 
more or less 0.0996 of an acre out of the total 
area of 0.1640 of an acre was cancelled. On 
the same day, that is to say, on June 23, 
1966 a declaration under Section 6 for acqui- 
sition of the premises measuring 0.0644 of 
an acre was published. Being aggrieved by 
the acquisition proceedings, the appellans ob- 





e nisi which was, however, dis- 
the judgment and order under 


a 


—7" § Mr. Sankar Das Banerjee, appear- 
ing for the appellant contended before us 
that by reason of the notification dated June 
23, 1966 by "which the earlier notification 
under Section 4 of the Act was modified his 
client had been very seriously prejudiced as 
his right to enjoy the property had been 
substantially affected. He submitted that al- 
most the entire vacant plot of the land to 
the east of the premises was sought to be 
acquired under the declaration under Sec- 
tion 6 of the Act and this acquisition would 
affect not only his client's right to enjoy the 
building which had been left out, but also 
would affect the value of the property. He 
also argued that no opportunity of being 
heard was given to him with regard to the 
acquisition of the land only, as the objection 
under Section 5-A refers to the notification 
under Section 4 of the Act which comprises 
the entirety of the two premises mentioned 
above. He also argued that the purpose and 
object of filing objections under Section 5-A 
of the Act and also of considering all these 
objections by the Land Acquisition Collector 
had been defeated bv the procedure adopted 
by the State Government, in publishing the 
notification on June 23, 1966 and publishing 
the declaration under Section 6 of the Act 
on the same day. , 


6. Mr. Banerjee further contended that 
the power of the State Government to amend 
a notification under Section 21 of the Gene- 
ral Clauses Act, 1897, assuming that the 
amendment was made in exercise of that 
power, was limited by the conditions laid 
down in Section 21 of the said Act itself. In 
other words, he argued that since his client 
had an opportunity of filing objections and 
also of being heard, with regard to the earlier 

- notification under Section 4 of the Act, 
similar rights should be given to him with re- 
gard to the modification or amendment of 
the notification under Section 4 of the Act, by 
the subsequent notification dated June 23, 
1966. In support of this contention Mr. 
Banerjee relied on a decision of the Supreme 
Court Kamala Prasad Khetan v. Union of 
India, reported in AIR 1957 SC 676. In that 
case dealing with the power to issue notifica- 
tion under Section 21 of the General Clauses 
Act the Supreme Court held that the power 
to issue an order under any Central Acts in- 
cluded a power to amend the order but that 
power was subject to a very important quali- 


fication, and the qualification was contained | 


in the words “exercisable in the like manner 
and subject to the like sanction and condi- 
tions (if any)" It seems to us that there is a 
good deal of force in the contention of Mr. 
Banerjee. 


7. Dr. Monotosh Mukherjee, appear- 
ing for the respondents, however, contended 
that the appellant was not entitled to file any 
further objections with regard to the pro- 
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posed acquisition nor was he entitled to get 
an opportunity of being heard. He argued 
that the respondents had the right to leave out 
any portion of a property sought to be 
acquired with regard to which the notification 
under Section 4 of the Act had been publish- 
ed, at the time of making a declaration under 
Section 6 of the Act. In other words, he 
submitted that it was entirely at the discre- 
tion of the State Government, and also en- 
tirely a matter of satisfaction of the State 
Government, to decide whether the entirety 
of a property with regard to which a noti- 
fication under Section 4 of the Act had been 
issued, shouldbe acquired by the State Gov- 
ernment or whether certain portion of the 
property notified should be left out. He fur- 
ther argued that although a notification was 
issued on June 23, 1966, releasing portions of 
the property, the same effect could have been 
achieved by the State Government in publish- 
ing the declaration under Section 6 of the 
Act excluding certain areas from the scope 
of the acquisition proceedings, instead of 
such areas being left out in the separate noti- 
fication published on June 23, 1966. He also 
argued that the appellant was not entitled to 
a further opportunity of being heard as 
he had already filed objections with regard 
to the proposed acquisition and was also 
heard by the Land Acquisition Collector. 


8. In support of his contention Mr. 
Mukherjee firstly relied on a decision of the 
Supreme Court Abdul Hussain v. State of 
Gujarat, AIR 1968 SC 432. In that case a 
notification was issued under Section 4 of the 
Act for the purpose of a fertiliser factory. 
This notification was subsequently withdrawn 
and on the very next day a fresh notification 
was again issued under Section 4 in respect 
of the same lands, this time for the purpose 
of a company. The owner of the land filed 
objections challenging the validity of the 
notification and while these proceedings were 
pending in the High Court, the State Govern- . 
ment withdrew the notification. A third © 
notification under Section 4, however was 
issued by the State Government on the ground 
that the lands were needed for the establish- 
ment of a factory. The owners of the land 
again filed their objections. In the inquiry, 
under Section 5-A of the Act, these objections 
were rejected, and thereafter the State Gov- 
ernment issued a declaration under Section 6 
of the Act. In these facts it was held that 
a second opportunity of being heard under 
Section 5-A of the Act could not be given to 
the owner after the Government had duly 
taken into consideration the report made by 
the Land Acquisition Collector under Sec- 
tion 5-A of the Act. We do not see how 
this decision is of any assistance to the res- 
pondents in the peculiar facts of this case 
now before us. Mr. Mukherjee also invited 
our attention to another decision of the 
Supreme Court, State of Madhya Pradesh v. 
Vishnu Prasad Sharma, (1967) 1 SCA 32 = 
(AIR 1966 SC 1593). In that case it was held, 
where a notification was i for the acqui- 
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sition of a piece of land under Section 4 of 
fhe Act, only one notification under Section 6 
of the Act could be issued in respect of the 
Jands proposed to be acquired and it was not 
open to the Government to issue successive 
notifications under Section 6 in respect of dif- 
ferent pieces- of land comprised within the 
area in respect of which the notification under 
Section 4 was issued. We do not see how 
this decision, again, is of any assistance to 
the respondents in this case. 


9, The question in effect turns on the 
appellant's right to file objections under Sec- 
tion 5-A of the Act. That section says that 
‘where a person is interested in any land which 
has been notified under S. 4, sub-section (1) 
as being needed for a public purpose be may 
within 30 days after the issue of the notifica- 
tion, object to the acquisition of the land. 
In this case after the notification under Sec- 
tion 4 was published on March 27, 1965, ob- 
jections were filed by the appellant and these 
objections were heard and disposed of. But 
what happened thereafter was somewhat ex- 
traordinary. The State Government instead 
of publishing a declaration under Section 6 
of the Act, adopted a very curious course 
of pubishing a notification under Section 21 
of the General Clauses Act for releasing a 
part of the premises with regard to which 
notification under Section 4 bad been publish- 
ed. The result was that the appellants were 
deprived of the opportunity of raising any 
objection with regard to the acquisition of 
the land only, leaving out the building. He 
could not possibly know what portion of the 
‘Ipremises the respondents would proceed to 
acquire or if they would acquire anything at 
all. Again, he could not possibly raise any 
objection to acquisition of the land only as 
that, according to him, would substantially 
affect his enjoyment of the building. By 
virtue of the publication, of the notification 
on June 23, 1966 a situation was created 
which he could not possibly anticipate and 
naturally, therefore, could not raise any ob- 
jections with regard to the proposed acquisi- 
tion of the entire vacant plot of land leaving 
out the building. It seems to us that the ap- 
pellant has been wholly deprived of the op- 
portunity of raising objections with regard 
to the proposed acquisition of virtually the 
entire vacant plot of land leaving out the 
building for the appellant's occupation and 
enjoyment. As we read the Section 5-A of 
the Act, it seems to us that the purpose of 
the statute is to give an opportunity to the 
parties interested in the land to raise their 
objections and to have their objections heard 
and disposed of by the Land Acquisition Col- 
lector. Such an opportunity, undoubtedly, 
was denied to the appellant in this case. We 
see no reason why the appellant should be 
denied the opportunity of raising objections 
and also of being heard, having regard to 
the situation that was created by the notifica- 
tion dated June 23, 1966. The appellant’s ob- 
jection is that a declaration under Section 6 
should not have been published without giving 
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an opportunity of filing objections, and 
of dealing with the same, before publicatio 
of a declaration under Section 6 of the Act. 
Jt seems to us that the contentions of the 
appellant in the particular and peculier facts 
of this case are well founded. The State 
Government's right to exclude any portion 
of the premises with regard to which a noti- 
fication under Section 4 has been published 
by a declaration under Section 6 of the Act, 
is no answer to the contentions raised by 
the appellant that in the situation created by 
the notification dated June 23, 1966 he should 
be given an opportunity to raise objections 
and of being heard on these objections. 


. 49. In our view the trial Court was 
in error in holding that the modification of 
the notification under Section 4 by the sub- 
sequent notification dated June 23, 1966 was 
entirely in favour of the appellant, and did 
not affect him prejudicially. According to the 
appellant he has been very much prejudicially 
affected by the proposal to acquire the entire 
vacant plot of land, leaving out the building 
for his occupation. For the reasons men- 
tioned above this appeal succeeds. The judg- 
ment and order under appeal are set aside. 
We make it clear, however, that the State 
Government will be at liberty to proceed from 
the stage of the notification dated June 23, 
1966 after giving an opportunity to the ap- 
pellant to file objections and after the same 
have been dealt with by the Land Acquisition 
Collector in accordance with law. A fresh 
declaration under Section 6 of the Act, if 
any, has to be made by the State Government 
only after the objections of the appellant 
have been considered and a repórt submitted 
by the Land Acquisition Collector. We 
quash the declaration published by the State 
Government under Section 6 of the Act. The 
Rule is made absolute to the extent mention- 
ed above.. Let appropriate Writs be issued 
accordingly. Each party to pay and bear its 
own costs. There will be a sfay of the opera- 
tion of the order for six weeks. 
JANAH, J. :— I agree. 
Appeal allowed. 
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Sm. Panna Banerjee and others, Appel- 
lants v. Kali Kinkor Ganguli, Respondent. 

Appeal No. 52 of 1972; Suit No. 192 of 
1959, Dj- 11-4-1973. , 

(A) Hindu Law — Shebait — Rights of 
— Right to alienate abode of deity itself. 

The law recognises the power of a shebait 
to alienate the debottar property in particular 
circumstances namely preservation and pro- 
tection of property, the service of the idol 
and defence of the debottar estate against 
hostile litigation. But the abode of the deity 
itself cannot be alienated unless alternative 
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arrangements have been made for removal of 
the deity to a new abode and the old temple 
has been abandoned as a place of worship 
and.also unless the opinion of the deity and 
the worshippers approved such a transfer, 
There is no sanction in Hindu Law for the 
transfer for consideration of the abode of 
the deity or a part of it to a stranger even 
for legal necessity. Case law discussed. AIR 
1957 Ali 77, Rel. on. 
(Paras 16, 21, 22, 29, 39) 
(B) Hindu Law — Shebait — Power to 
transfer shebaity rights for legal necessity. 


A shebaity, even assuming that its tem- 
poral and spiritual rights, duties and obliga- 
tions can be separated, cannot be sold even 
for legal necessity. Custom, where such exists, 
has been held to justify the transfer of 
a shebaity to one of the limited group of per- 
sons who would otherwise be entitled to the 
‘shebaity rights. Custom is a mixed question 
of law and fact and where the Court is called 
upon to make a finding with regard to a 
custom in any matter, there must be specific 
pleading with regard to a custom alleged to 
exist. (Para 40) 

Per Deb, J.:— It is wholly wrong to say 
that the consensus of the members of the family 
of the founder can put an end to the sanctity 
attached to the temple where a large number 
of religious minded people were and are 
allowed to participate in the daily worship 
of the deity. Neither the shebaits nor the 
members of the family have any right to re- 
move the idol from its temple in such a 
situation and to abandon the temple. No 
Shebait can make a temple the subject-matter 
of commerce, He has no right to sell any 
part of it. The sale of a temple or any part 
of it is wholly unreasonable, illegal and op- 
posed to public policy and therefore the 
alleged custom, if any, for this reason must 
also be struck down. (Paras 84, 85) 


(CO) Civil P. C. (1908, O. 20, R. 4 — 
Expression of opinion by Court on questions 
not in issue. 

It is not for the Court to express its 
opinion on various questions raised in course 
of arguments, when such questions are not in 
issue in a suit or proceeding and the parties 
make it plain that they are not interested in 
a finding on a particular question. 

(Para 42) 

(D) Hindu Law — Idol — Sale or gift of 
— Validity. 

An idol can never be the subject-matter 
of commerce. The sale of an idol is prohi- 
bited by Hindu Law. A deity is not a 
chattel but a juridical person. No custom 
can ever validate a sale of any deity. The 
legal necessity of the deity cannot destroy 
the very existence of the deity by selling it 
in the open market. The very thought of 
it is opposed to the fundamental concept of 
the Hindu Jurisprudence. It is against public 
policy. It is wholly unreasonable. The she- 
baits are the managers of the deities though 
in reality they are its glorified servants. No 
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shebait can ever be the owner of any deity. 
He is the custodian of the idol but this custody 
does not confer any right on him to sell the 
deity. There cannot be any gift of anything 
which is not a property in the eye of law. 
The deity is a juridical person and it is 
elementary that no juridical person can be 
the subject-matter of any gift or sale, 
(1890) ILR 17 Cal. 557 Rel. on. 

1 (Paras 65, 66, 126) 

(E) Hindu Law — Shebaity right — Ac- 
quisition by adverse possession —- (Limita- 
tion Act (1963), Art. 65). 

Shebaiti right can be acquired by ad- 
verse possession under a void sale but if the 
vendor had a life-estate in the Shebaiti then 
the title acquired by the purchaser by ad- 
verse possession under such void sale will 
stand automatically extinguished on the 
demise of his vendor and the Shebaiti will 
revert to the founder whose heirs will be the 
Shebaits unless it is otherwise validly dis- 
posed of by the founder by the document 
establishing the endowment. The time will 
begin to run against those heirs of the 
founder for recovery, of the Shebaiti from 
such purchaser from the date of death of the 
vendor-shebait. If they do not bring the 
action within the time prescribed by the law 
of limitation the purchaser in possession will 
acquire an indefeasible title to the Shebaiti. 

: (Para 118) 

(F) Succession Act (1925), S. 218 — Pro-« 
nnd — Powers of probate Court to decide 

e. 

A probate is conclusive on the question 
of the valid execution of the Will But the 
Probate Court has no power to go into the 
question of title of ihe testator. ^ (Para 129) 


S. D. Banerjee with K. P. Basu and P. N. 
De, for Appellants; J. N. Ray with P. K. Roy, 
(for No. 1) and J. Mitra, for rest Respondents, 


B. C. MITRA, J. :— This appeal is dirèct- 
ed against a judgment and decree dated 
November 29, 1971. The decree was passed 
in a suit instituted by the first respondent Kali 
Kinkor Ganzuli in this Court for a declara- 
tion that he was the sole owner of premises 
.No. 244, Bowbazar Street, Calcutta and was 
the sole shebait of Firingi Kali and the other 
deities installed in the premises. 'There is an. 
alternative prayer in the plaint for a declara- 
tion that the first respondent is entitled to an 
undivided half share in premises No. 244, 
Bowbazar Street, and to half the pala in the 
sheba of the Firingi Kali and the other deities 
installed there. 

2. It is not disputed that this temple 
is the abode of the deity popularly known 
as Firingi Kali and several other deities. It 
is necessary to trace the historical background 
to the dispute. One Ramkanta Pal construct- 
ed a Shiva temple, and installed the deity 
Shiva, on a.piece of land measuring 11 Chit- 
tacks and 11 gandas at 244, Bowbazar Street, 
Calcutta, which stood in the name of his 
father Beni Madhab Pal in the records of 
the Calcutta Collectorate. Ramkanta became 
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the shebait of Shiva. Thereafter in or about 


1820, Kali Prasad Pal and Gouri Prasad Pal, . 


the two sons of Ramkanta Pal, orally trans- 
ferred .the temple, together with the idol 
Shiva, and shebaity right of the deity, to one 
Srimanta Pandit. Srimanta Pandit carried on 
the sheba of the deity aftet taking possession 
of the temple. He constructed a small brick- 
built one storied room thereon, and installed 
the idols of Goddesses Kali, Sitala, Manasha 
and Shaligram Shila and carried on the sheba 
of the deities at the temple for more than 
60 years without interruption. k 


3. In 1880 Srimanta Pandit by a re- 
gistered deed transferred the said temple to- 
gether with the deities and the shebaity. right 
of the deities to one Sashibhusan Banerjee for 
a sum of Rs. 60/-. Sashibhusan after pur- 
chase of the temple with the deities took 
possession of the temple and performed the 
sheba of the deities till his death on 
August 24, 1894. He left behind him 
two widows Sm. Paripurna Debi and Sm. 
Pramila Sundari Debi. After the death 
of Sashibhusan his elder widow, Paripurna 
Debi carried on the sheba puja of the deities 
during her lifetime, and on her death on 
April 10, 1905, one Rakhal Chandra Mukher- 
jee brother of Sm. Paripurna Debi, took pos- 
session of the temple premises and ousted 
Sm. Pramila Debi from the possession of the 
penes and also from the shebaity of the 

eities. 


0 A On August 22, 1905, Sm. Pramila 
filed a suit in this Court (Suit No. 645 of 
1905) for a declaration of her right in the 
temple premises and the sheba puja of the 
deities against Rakhal Chandra Mukherji. 
On August 3, 1906, Sm. Pramila along with 
one Chandra Kumar Banerjee, who was the 
reversioner, of Sashibhusan, sold premises 
No. 38/1, Champatala Lane, Calcutta, form- 
ing part of the estate of Sashibhusan, to 
one Upendra Nath Ganguli for legal neces- 
sity. On January 29, 1907, Sm. Pramila pur- 
ported to sell half shares of the temple at 
244, Bowbazar Street, together with half 
shares of her shebaity right of the deities to 
the same purchaser, namely Upendra Nath 
Ganguli, for valuable consideration for legal 


necessity. The legal necessity claimed was’ 


the expenses incurred in connection with the 
litigation relating to the temple premises and 
the shebaity right, against Rakhal Chandra 
Mukherjee in Suit No. 645 of 1905. 


5. On February 12, 1907, a decree 
was passed in favour of Sm. Pramila in the 
said Suit No. 645 of 1905 by Chitty, J., dec- 
laring her to be entitled to the said temple 
premises and to the right of sheba puja of 
the deities. 


6. It is claimed by the plaintiff res- 
pondent that since 1907 Upendra Nath who 
came into the possession of the premises car- 
ried on the sheba puja of the deities till his 
death in 1925. It appears that between 1908 
and 1918 certain mutation proceedings took 
place under the Land Registration Act, 1876, 
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in which the name of Upendra Nath was 
incorporated in the records by mutation, by 
deleting the name of Rakhal , Chandra 
Mukherjee, in respect of shebaitship of the 
deities, installed in the temple premises. On 


November 5, 1922. Upendra Nath exe- 
cuted his first Will, appointing bis 
brother Pramatha Nath Ganguli as 
Executor. By this Wil Upendra Nath 


purported to bequeath life interest in respect 
of temple premises to Sm. Pramila as shebait 
and after her death to the first respondent 
Kali Kinkor Ganguli. On January 15, 1925, 
Upendra Nath executed a second Will, and 
by this Will he bequeathed to Sm. Pramila all 
his right and title of interest in the said 
temple premises for her life. It is to be 
noticed that in this Will both the.terms were 
used “during her natural life" and “into my 
rights absolutely". Upendra Nath died on 
January 30, 1925. On August 3, 1925, Pra- 
matha, the Executor of the first Will, applied 
for probate before the District Judge, 24 
Parganas. On December 12, 1925, Sm. Pra- 
mila filed an objection in the probate pro- 
ceeding, contending that there was a second 
Will dated January 15, 1925. On June 7, 
1926, the District Judge, 24 Parganas, grant- 
ed probate to Pramatha Nath Ganguli in res- 
pect of first Will and letters of administra- 
tion with copy of the Will annexed to Sm. 
Pramila, in respect of second Will By an 
order dated February 6, 1928, the proceeding 
relating to the letters of administration with 
copy of the Will annexed granted to Sm. 
Pramila was remanded to the District Judge, 
24 Parganas, by a Division Bench of this 
Court. On July 17, 1928 probate was grant- 
ed to Pramatha Nath Ganguli in respect of 
both the Wills of Upendra Nath Ganguli by 
the District Judge, 24 Parganas. 


7. On September 15, 1947, Sm. Pra- 
mila died and the dispute arose between the 
appellants and respondents. In May 1949, 
the Executor Pramatha Nath died and there- 
after appellants Nos. 2, 3, 4 and 5 were re- 
corded as shebaits of the deities of the temple 
by an order of the Land Registration Officer 
dated April 27, 1949. In 1950, a suit was 
filed in this Court in which the parties were 
the appellants, and in this suit claims were 
made regarding the temple and the shebaity 
right. In this suit a decree was passed on 
April 23, 1953, declaring Kumud Kishore 
Banerjee the original defendant No. 1 and one 
Durga Pada Banerjee as the shebaits of the 
deities and also declaring that the said premi- 
ses belonged to the said deities. On 10-1-1959, 
Messrs. Choudhury and Choudhury, Solicitors 
addressed a letter on behalf of the respon- 
dent No. 1 to the appellant claiming the 
said premises. On January 16, 1959, the Soli- 
citor for the appellants denied the claim 
made on behalf of the respondent No. 1 
and thereupon the suit out of which this ap- 
es arises was instituted on January 22, 

8. Before the suit came up for trial 
fhe original defendant No. 1 Kumud Kishore 
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Banerjee died and thereupon appellant Nos. 
1-A Panna Banerji, 1-B Bhupal Banerjee and 
1-C Krishna Dhone Banerjee were substitut- 
ed as heirs and legal representatives of the 
deceased. The deity respondents were added 
as party defendant to the suit by an order 
of the trial Court made on March 11, 1971. 


9. At the hearing before the trial 
Court the following issues were framed:— 

1. Was the said premises No. 244, Bow- 
bazar Street a secular property of Sashi 
Bhusan Banerjee? i 

2. (a) Was the transfer by Sm. Pramila 
Debi of half right, title and interest in said 
premises for legal necessity? 

2. (b) Is such transfer valid in law and 
binding on the defendants? 

3. (a) Was the transfer by Sm. Pramila 
Debi of half of her right of shebaitship of 
the said “Firingi Kali" for legal necessity? 

3. (b) Is such transfer valid in law and 
binding on the defendants? 

4. Was Upendra Nath Ganguli openly in 
possession of the said premises No. 244, 
Bowbazar Street since 1907 unti) his death? 

5. Did Upendra Nath Ganguli carry out 
the sheba of the “Firingi Kali" alone since 
1907 until his death? 

6. Did Sm. Pramila Debi take possession 
of the said premises and act as shebait under 
the said Wills? 

` 7. Has the plaintiff become the sole 
owner of the said premises? 

8. Has the plaintiff become the sole she- 
bait of “Firingi i”? 

9. To what relief, if any, is the plaintiff 

entitled? : 
The trial Court came to the conclusion that 
the premises No. 244, Bowbazar Street, now 
known as Bipin Behari Ganguli Street, was a 
public temple and an absolutely debottar 
property of the deities and that the transfer 
of the half share in the shebaity right of the 
deities by Sm. Pramila  Debi to Upendra 
Nath Ganguli was for legal necessity. It was 
held that the transfer of the half share of 
the shebaity right by Sm. Pramila Debi to 
Upendra Nath Ganguli was binding on the 
defendants in the suit. It was further held 
that Upendra Nath carried out the sheba of 
the “Firingi Kali" jointly through Sm. Pra- 
mila till his death and that Pramila acted 
as a shebait in respect of half share under 
the Will of Upendra Nath. It was next held 
that the first respondent was entitled to half 
share of the shebaity right of the deities and 
the appellant Nos. 1 (A), 1 (B. 1 (©), 2, 3, 4 
and 5 were entitled to the other half to be 
exercised 15 days in the month by each of 
the two groups of the parties, as provided 
in the deed dated January 29. 1907 executed 
by Sm. Pramila in favour of Upendra Nath. 
In answering issue No. 9 the trial Court gave 
a declaration in terms of prayer (b) of the 
plaint which is as follows:— 

. “In the alternative declaration that the 
plaintiff is entitled to an undivided half share 
in the said premises No. 244, Bowbazar 
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Street, Calcutta and to half the pala in the 
sheba of Firingi Kali and other deities instal- 
led there." z ’ 

A mandatory injunction was issued direct- 
ing the appellants not to interfere with the 
rights of the respondent No. 1 in the half 
share of the shebaity of the deities in the 
temple premises. The appeal is directed 
against this judgment and decree. 


10. Mr. J. N. Roy counsel for the 
respondent conceded that fhe trial court had 
held against his client with regard to the 
prayer (a) of the plaint namely a declaration 
that the respondent No ! was the sole owner 
of premises No. 244. Bowbazar Street and 
was the sole shebait of Firingi Kali and 
other deities installed in the said premises, 
inasmuch as the tria) court had held that the 
said premises was a public temple and was 
an absolute debottar property of the deities. 
As no cross-objection was filed against this 
conclusion of the trial court, counsel for the 
respondent stated that he accepted the posi- 
tion that the premises was an absolute debot- 
tar property of the deities. He made it clear 
that his only contention was that his client 
was entitled to half the pala in the sheba 
of the deities and was not claiming any title 
in the premises which had been declared to 
be absolute debottar property. 


11. It is in this background that the 
contention of the parties in this appeal have 
to be considered. I must notice at this stage 
that no oral evidence was tendered by Mr. 
Roy’s client who rested his case entirely on 
the-documentary evidence adduced on his be- 
half. It is for this reason that it is neces- 
sary to refer to the two deeds by which tho 
disputed premises together with the deities 
installed therein and their shebaity rights 
were purported to be transferred. The first 
of these is a deed dated June 24, 1880, exe- 
cuted by Srimanta Pandit in favour of 
Sashibhusan Banerjee. In this deed it is re- 
cited that one Benimadhab Pa] constructed a - 
Shiva temple at 244,’ Bowbazar Street and 
installed a Shiva in the land and himself 
carried on the sheba of the deity. He died 
leaving two sons Kali Prasad and Gouri 
Prasad who verbally gave to Srimanta the 
Jand and the deity and thereupon Srimanta 
became the owner in possession of the land 
and Deba Sheba and constructed a one sto- 
reed house and installed Iswari Kali the 
mother, Sitala the mother and Manasha the 
mother and other deities. It is stated that 
Srimanta carried on the sheba for over 60 
years and has been in possession without ob- 
jection. By this deed he sold to Sashibhu- 
san the premises and the deities including 
the shebaity right for Rs. 60/-. This docu- 
ment purported to be an out-right sale of 
the structure that is to say the temple, the 
deities and shebaity right. 

12. The next document to be consi- 
dered is the document dated 29th January, 
1907, by which Sm. Pramila purported to - 
transfer half share of the temple premises, 
with half share of her shebaity to Upendra 
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Nath for valuable consideration for legal ne- 
cessity. This is a deed of sale in respect of 
half share of the Kali Mandir at 244, Bow- 
bazar Street together with the land, the pucca 
building and the income of pala of the 
Thakurbari. It is recited that Rakhal Chan- 
‘dra Mukherjee dispossessed Sm. Pramila of 
the said Kalibari of which she was the 
owner, and therefore she filed a suit in this 
Court being Suit No. 645 of 1905. The said 
suit was pending for 2 years and she had 
not received any income or profit of the 
Kalibari. It is also stated that she was very 
much in need of money for recovery of the 
Kalibari property and she needed money for 
meeting the expenses of the suit and there- 
fore she was constrained to sell to Upendra 
Nath for Rs. 1,200/- half share of her title 
in the Kalibari, her sheba and pala. It is 
also stated that if she won the suit she will 
deliver the property to Upendra Nath. It is 
therefore clear from the two documents that 
the transaction purported to be a transfer 
by sale of the premises on which the temple 
and other structure stood, the deities located 
therein and also their shebaity rights. In 
the case of transfer by Srimanta there is 
nothing to show that the transfer was for 
legal necessity. the case of transfer by 
Sm. Pramila there are statements in the deed 
itself which show that it was made for rais- 
ing funds for meeting the litigation expenses 
in connection with the suit filed by her for 
recovery of possession of the Thakurbari and 
deities from The basic question in 
this appeal is the validity of the transfer of 
the temple and of the shebaity rights. There 
‘is no dispute about Sashibhusan’s being she- 
bait of the deities from the date of transfer 
to him by Srimanta in 1880, and continuing 
to be such shebait until his death on August 
24, 1894. On his death his first widow Sm. 
Paripurna Debi carried on the sheba puja 
of the deities upto her death. It is also not 
disputed that on her death her brother 
Rakhal claimed to be the shebait, and also 
claimed possession of the temple property 
which he alleged were transferred to him by 
an oral gift by Sashibhusan during his life 
time. The dispute between Rakhal and Sm. 
Pramila culminated in the suit in this Court 


by the  ]latter, which was instituted on 
August 22, 1905. 
13. The question raised by Mr. S. D. 


Banerjee counsel for the appellants is whe- 
ther the transfer by Sm. Pramila to Upendra 
Nath is valid. It was argued by him that 
the temple, which is the abode of the deities, 
could not be transferred even for legal ne- 
cessitv. The first respondent's right to the 
Shebaity or pala in the shebaity is entirely 
dependent upon the legality and validity of 
the transfer by Sm. Pramila to Upendara. 
Tf this transfer is invalid, the appellants who 
are the heirs and legal representatives of 
Sashibhusan would be entitled to sheba puja 
of the deities to the exclusion of the first 
respondent. "The two questions involved in 
this appeal namely the right of a shebait to 
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alienate the debottar property for legal ne- 
cessity and the right of the shebait to alie- 
nate the shebaity right have received judicial 
attention in several decisions, I shall now 
proceed to deal with these decisions in order 
to ascertain the correct legal position relat- 
ing to such questions. 

-14. | Counsel for the appellants relied 
on a decision of the Judicial Committee in 
Rajah Vurmah Valia v. Ravi Vurmah Mutha, 
(1876) 4 Ind App 76 (PC). In that case the 
assignment of a right of management of a 
Pagoda by persons known as Urallers came 
up for consideration. ‘The assignee claimed 
certain jewels of the deities on the pround 
that they had been assigned to him by the 
Urallers. According to the constitution of 
the institution of Urallers there were 4 chief 
members from 4 distinct families. The 
question was whether apart from custom the 
persons holding a trust regarding manage~ 
ment of the Pagoda could transfer the 
management right at their own will. The 
Judicial Committee held that there was no 
authority for such a proposition and principle 
and reason were against such a transfer. It 
was found that there was no custom which 
would enable the court to hold that such a 
transfer could not be made. The Judicial 
Committee concluded by observing as fol- 
lows:— 

“That if the custom set up was one to 

sanction not merely the transfer of trustee- 
ship, but as in this case the sale of trustee- 
ship for pecuniary advantage of the trustee, 
they would be disposed to hold that that cir- 
cumstance alone would justify a decision that 
the custom was bad in law. 
It is therefore, clear that the Judicial Com- 
mittee was of the opinion that a transfer of 
a shebaity right could not be made except on 
the basis of a valid custom and also that 
even if there was a custom sanctioning a 
transfer of shebaity for pecuniary advantage 
of the shebaity, such a custom must be struck 
down as invalid. 

15. The next case referred to was also 
a decision of the Judicial Committee viz., 
Palaniappa Chetty v. Devasikamony Pandara, 
44 Ind App 147 = (AIR 1917 PC 33). In 
that case the question for consideration was 
what was meant by “benefit of the estate”. 
A suit was instituted by the head of a Math 
to recover possession of land which formed 
part of an endowment of a Hindu temple, 
from persons who were in possession, and 
claimed under a perpetual lease, in consi- 
deration for payment of a sum of money. 
A perpetual lease was granted of certain 
lands belonging to debottar estate in consi- 
deration of Rs. 93.12. The lessee intended 
to erect a Rest House on the land for pil- 
grims irrespective of the consideration as to 
whether they worshipped in the temple. It 
was therefore a charity not connected with 
the temple or religious services performed 
therein. A shebait challenged the grant of 
perpetual lease by his predecessor on the 
ground íhat it was alienation of an absolute 
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interest in a portion of property dedicated 
to the service of the temple, and for the 
purpose of an alien charity. Dealing with 
the question of the benefit of the estate it 
~was held that it was impossible to give a pre- 
cise definition of that term, but that preser- 
vation of the estate from extinction, defence 
against hostile litigation, the protection of the 


property from injury or deterioration of the’ 


estate and similar other objects were obvious- 
ly for the benefit of the estate. The argu- 
ment in that case was that there was in the 
locality, a local custom empowering a she- 
bait to do as against his successor, what ac- 
cording to ordinary law could not be done, 
namely alienation of debottar land at a fixed 
rent or in consideration of a premium. It 
was held that such a custom modified the 
existing law and also that no such custom 
had been established. On this view of the 
Jaw the Judicial Committee set aside the alie- 
nation and dismissed the appeal 


16. The next: case relied upon by 
counsel for the appellants was also a deci- 
sion of the Judicial ‘Committee, Prosanno 
Kumari Debya v. Golab Chand Baboo, (1874) 
2 Ind App 145 (PC). In that case the she- 
bait of an idol spent the income of the 
debottar property and borrowed a sum of 
Rs. 4,000/- and by a bond pledged the debot- 
tar property for payment of the sum. In 
this bond it was stated that the money was 
borrowed for the service of the deity and 
the expenses of the temple. The two decrees 
obtained by the money lender directed tbat 
the debts should be paid ont of the pro- 
fits of the estate. The successor of the she- 
bait (who alienated the debottar estate) in- 
stituted a suit for setting aside the decrees 
and for release of the debottar property 
from attachment. It was held that although 
the debottar property was as a rule not 
alienable, it was competent for the shebait 
to incur debts and borrow money for ex- 
penses of keeping up religious worship, 
repairing the temple and other properties of 
the idols, defending hostile litigation and 
similar object. It was further held that the 
position of the shebaits of an idof's estate 
was analogous to that of the manager of the 
infant heir. The rights and obligation of a 
Shebait in connection with the management 
of the debottar estate were held at p. 152 
of the report to be as follows:— 


“It is only in an ideal sense thaf the 
property could be said to belong to an idol; 
and the possession and the management of 
it must in the nature of thing be entrusted 
to some persons as shebaitf, or manager. It 
would seem to follow that persons so en- 
trusted must of necessity be empowered to 
do whatever may be required for the ser- 
vice of the idol, and for the benefit and 
preservation of the property, at least fo as 
great a degree as a manager of an infant 
heir. If these were not so the estate of the 
idol may be destroyed or wasted and its 


worship discontinued for want of necessary 


Panna Banerjee v. Kali Kinkor (B. C. Mitra J.) 


[Prs. 15-19] Cal. 131 
funds and preservation and maintained 
them". 


It follows from these decisions that the law 
recognises the power of a shebait to alienate 
the debottar property in particular circum- 
stances namely preservation and protection of 
property, the service of the idol and defence 
of the debottar estate against hostile litiga- 
fion. But it is to be noticed that none of 
the cases dealt with the question whether 
the temple itself that is to say the abode 
of the deities, can be alienated by a she- 
bait for legal necessity. That is the ques- 
tion which arises in this appeal for determi- 
nation. 

17. Reliance was next placed by 
counsel for the appellants on Gnanasamban- 
da Pandara  Sannadhi v. Velu Pandaram, 
(1900) 27 Ind App 69 (PC) In that case 
the hereditary trustee- of a religious endow- 
ment sold her hereditary right of manage- 
ment and transferred the endowed property. 
Two deeds of sale were executed. The sale 
was effected for the purpose of discharging 
debts incurred for the management of the 
endowment. Following its earlier decision 
in Rajah Vurmah Valia v. Ravi Vurmah 
Mutba (Supra) it was held that as there was 
no proof of any custom the sale was void and 
did not give any title to the purchaser. 


18. The next case relied upon was 
Pramatha Nath Mullick v. Pradyumna Kumar 
Mullick, 52 Ind App 245 — (AIR. 1925 PC 
139) In that case an idol was consecrated 
as a household deity and this idol together 
with the rest of the property was bequeathed 
bv the founder to his son. The son built a 
Thakurbari and dedicated it to the idol by 
a deed under which the idol was not to be 
removed from the  "Thakurbari unless an- 
other Thakurbari was provided. Upon the 
death of the son a partition took place among 
the three grandsons of the founder. The 
Thakurbari remained joint but annual turns 
of performing the worship were fixed. One 
of the three brothers however claimed a dec- 
laration that during his turn of worship, he 
had the right to remove the idol to his own 
house; the other brothers contended that such 
rights were excluded by the deed. The Judi- 
cial Committee held that the condition of 
the foundation that the deities were not to 

removed unless another Thakurbari was 
provided. was binding and that the idol 
could not be regarded as a mere chattel and 
also that the will of the idol as to its loca- 
tion had to be ascertained and this was te 
be done by making the idol a party to the 
suit and that female members of the families 
having the right to worship should also be 
joined. Dealing with the status of the dei- 
ties in Hindu law it was observed that Hindu 
family idols were not property in the crude 
sense and their destruction, declaration oF 
injury were not within the power of the cus- 


an. 
19. Reliance was next placed on an- 
other decision of the Judicial Committee, 
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Vidya Varuti Thirtha v. Balusami Ayyar, 48 
Ind App 302 = (AIR 1922 PC 123) In that 
case it was held that shebait of the deities 
by whatever name he was callec held as 
manager and custodian of the idol >r the ins- 
titution and that in some cases he was given 
the right to a part of the ustfruct, the 
amount of the usufruct depending upon cus- 
tom. It was however held that in respect of 
the property conveyed to him as a shebait, 
he could be treated as a trustee in the sense 
in which that term was used in Erglish law, 
the obligation and duties resting upon him 
made him answerable as a trustee for a mal- 
administration. 


\ 

20. The next case relied upon was 
Abiram Goswami v. Shyama Charan Nandi, 
(1909) 36 Ind App 148 (PC). In that case 
it was held that the power of a Mohunt to 
alienate debottar property was like -he power 
of the manager for an infant heir limited to 
the case of unavoidable necessity and that a 
Mohunt for the time being bad no power in 
the absence of special circumstances of ne- 
cessity to grant 2 Mokurari Pattah of the 
debottar property at a fixed ren- for all 
times. 


21. Relying on the decisiors discus- 
sed above counsel for the appellants argued 
that a shebait had no right to alienzte debot- 
tar property except on the ground of un- 
avoidable necessity. It seems to me that this 
proposition is well established and cannot be 
questioned. But the questions inwolved in 
thís appeal are firstly whether a shebait can 
transfer a part of the temple itsel? on the 
ground of legal necessity and also whether 
on the same ground a shebait can transfer 
half share of shebaity itself. Non» of the 
decisions discussed above dealt with the 
question of a transfer by a shebai- on the 
ground of legal necessity of a part of the 
temple itself. On this question however 
counsel for the appellants relied on a Bench 
decision of the Allahabad High Court re- 
ported in AIR 1957 All 77. In that case it 
was held that it was the duty of 2 shebait 
to preserve and maintain the idol for the 
purpose of worship and therefore the abode 
of the idol was to be preserved and main- 
tained as it was intended by the conor or 
founder. It was also held that property other 
than the temple endowed for the purpose 
of the idol might be alienated if it was ab- 
solutely necessary for the purpose of pre- 
servation of the idol, but the shebait had no 
right to alienate the temple itself. It was 
Observed in that case that'to alienate the 
temple itself was to cut at the root of the 
very existence of the idol in the abode in- 
tended by the founder and that Hindu Senti- 
ment viewed alienation of a temple as a 
sacrilege. In that case the temple was sold 
in execution of a decree in a suit azainst a 
Mohunt representing the idol The conclu- 
sion of the Division Bench was that rot until 
the idol had been removed from the temple 
in accordance with shastric rites and assum- 
ed a new abode and the temple abandoned 
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as a place of worship could the temple be 
alienated and sold in execution of a decree. 
and such a sale if made would be void and 
did not bind the idol and that after the 
death or removal of the particular Mohunt, ^ 
who represented the deities in the suit, the 
succeeding Mohunt who was not a party to 
the suit could challenge the validity of the 
decree and treat the proceedings as null and 
void. It appears to us that this is the only 
reported decision on the question of a sale 
of the abode of the idol The sale however 
was in execution of a decree obtained against 
an idol I r lly agree with the views 
of the Division Bench that the abode of 
the deity itself cannot be alienated unless 
alternative arrangements have been made 
for removal of the deity to a new abode and 
the old temple has been abandoned as a 
place of worship. 


22. In the appeal now before us the 
sale by Sm. Pramila to Upendra was made 
for raising funds to enable her to meet the 
expenses of the litigation against Rakhal, 
who was claiming to.be the sole shebait of 
the deities and as such took possession of 
the temple. It was therefore a litigation hos- 
tile to the deity and also to the debottar 
estate. Legal necessity for raising funds to ' 
defend the debottar estate and also the she- 
baity cannot therefore be questioned in this 
case. But the transfer of half share of the 
temple itself by the shebait to Upendra can- 
not be upheld. There is no sanction in 
Hindu Law for the transfer for considera- 
tion of the abode of the deity or a part of 
it to a stranger even for legal necessity. 


23. ‘Turning now to the question of 
transfer of the shebaity our attention 
was drawn by counsel for the appellants to . 
a Full Bench decision of this Court, Mono- 
har Mukherji v. Bhupendra Nath Mukherji, 
ILR 60 Cal 452 = (AIR 1932 Cal 791) (FB). 
In that case it was held that the religious 
office of shebaity itself could not be the sub- 
ject of sale and that in the absence of cus- 
tom and usage to the contrary a right of 
management of the religious endowment or à 
religious office attached to the temple or in 
other endowment could not be alienated by 
the holder. A similar view was also taken 
in a Bench decision of this Court, Rajeswar 
Mullik v. Gopeswar Mullik, (1908) 7 Cal LY 
315. In that case the question was whether 
a shebait was entitled to deal with the she- 
baity by his Will and it was held that she- 
baitship was not alienable by Will. 


24. Our attention was also drawn to 
a Bench decision of this Court reported in 
34 Cal LJ 319 = (AIR 1921 Cal 569) for a 
definition of custom. In that case it was 
held that a custom must be immemorial, 
reasonable and enjoyed without interruption 
from its origin and certain in respect of 
its nature. . I do not see how this decision 
is of any assistance in this case inasmuch as 
custom, with regard to sale of either the 
temple or the shebaity has not been pleaded 
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nor was any evidence led to prove existence 
of. any such custom. 


25. Our attention was also drawn by 
counsel for the appellants to a Bench deci- 
sion of this Court reported in AIR 1930 Cal 
173. In that case however the question was 
whether a. Hindu widow was justified in 
making dedication of property having regard 
to the pecuniary circumstances of the family 
for the worship of the deity. I do not think 
this decision is of any assistance to the ap- 
pellants in this case. 


26. Counsel for the appellants next 
referred to a decision of this Court reported 
in AIR. 1926 Cal 490. In that case it was 
held that in the absence of a custom or 
usage to the contrary or any term to that 
eflect in the deed of endowment, a religious 
trust or the right of management of a reli- 
gious endowment or a religious office could 
not be alienated by the holder, and such 
alienation if made was void. It was further 
held that the rule that debottar property 
could be alienated for legal necessity extended 
only to the temporalities of the idol and did 
not apply to alienation of spiritual rights and 
duties of the shebait and that the power of 
a shebait to alienate the corpus of debottar 
property was to be measured by the exigen- 
cies of the occasion and an alienation of pro- 
perty could be justified only if it became im- 
possible to carry out the sheba and worship 
of the deity or to preserve the property. It 
was also observed that in case of unavoid- 
able necessity compelling the shebait to 
alienate the property such alienation should 
be for the benefit of the deity and object 
such as a desire to increase the value of the 
estate by alienation by sale, mortgage or 
exchange would not justify a transaction, 
although thereby it might be that the endow- 
ment would be benefited. Relying on this 
decision it was contended on behalf of the 
appellants that the shebaity right which in- 
cluded the spiritual duties of the shebait 
could not in any event be transferred by a 

shebait, though the debottar property could 
' be alienated on the ground of unavoidable 
necessity. 


27. The next case relied on by coun- 
sel for the appellant was a Bench decision 
of this Court reported in (1890) ILR 17 
Cal 557. In that case it was held that a gift 
of an idol and the land with which the idol 
was endowed, made with the concurrence 
of the whole family to another family for 
the purpose of carrying on regular worsbip 
of the deity, if made for the benefit of the 
idol was valid and was binding on 
succeeding shebaits. I do not see how 
this decision is of any assistance in this ap- 
peal as there has been no gift of the idol 
or the debottar property by the members of 
one family to another. In this case there has 
been transfer by sale of half share of the 
debottar pr and a purported sale of 
half share of the deity. Counsel for the re- 
spondents conceded that a sale of deity 
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could not be justified and he argued that 
although the documents purported to be a 
sale of the debottar estate and also of the 
deity by Sm. Pramila to Upendra, in sub- 
stance and in effect it was a transfer or 
division of the pala or turn of worship. To 
this argument however I will turn later in 
the judgment. 


28. Our attention was next drawn to 
decision of the Supreme Court, Kalipada 
Chakrabarty v. Sm. Palani Bala Devi AIR 
1953 SC 125. In that case it was held that 
it was well-established that the alienation of 
the shebaity right by a shebait in favour of 
a stranger was absolutely void in Hindu 
Law and could not be valid even on the 
footing of custom and also that the alienee 
of the right was a trespasser and its posses- 
sion against a transferee was adverse from 
the beginning. 


29. Relying on the decisions discuss- 
ed above counsel for the appellants contend- 
ed, and I think rightly that though in law 
transfer of a part of a debottar property 
would be justified if it was made for un- 
avoidable necessity, the transfer of the abode 
of the deity or the temple itself could not be 
made unless firstly alternative arrangements 
had been made for the abode of the deity 
and also unless the opinion of the deity and 
also of the worshippers approved such a 
transfer. The second contention on behalf of 
the appellants was that the shebaity could 
not transferred in any event and the 
transfer of the shebaity could not be up- 
held even if there was a custom in support 
of such a transfer. 


30. Counsel for the respondents on 
the other hand raised various contentions in 
support of the transfer made by Sm. Pramila 
to Upendra. In proceeding to deal with 
these contentions I will refer to a few deci- 
sions on which Mr. Roy relied in support 
of his contentions. Reliance was firstly 
placed by him on a decision of the Supreme 
Court reported in AIR 1951 SC 214. In that 
case it was held that if all the original par- 
ties and those who could give evidence 


.as to the legal necessity had died, a recital 


consisting of circumstances of the case, as- 
sumed greater importance and could not be 
lightly set aside. This decision in my view 
is of no assistance to the respondents in this 
appeal as the factum of transfer by Sm. 
Pramila in favour of Upendra has not been 
challenged by the appellants. The subject- 
matter of challenge is the legality and vali- 
dity of the transfer. 


. 31. Counsel for the respondents next 
relied upon a Bench decision of this Court, 
Mahamaya Devi v. Haridas Halder, 19 Cal 
WN 208 = (AIR 1915 Cal. 161 (2) 
In that case a mortgage was ex- 
ecuted in renewal of two previous mortga- 
ges. The security offered was 3 palas op 
turns of worship held by the mortgagee in 
the temple of the Goddess Kali at Kalighat. 
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A custom was proved that the palas or 
turns of worship could be transferred by 
sale, mortgage, lease or gift amd also that 
these were the subject-matters of the parti- 
tion and testamentary devise but such 
transfer had not been unrestricted. It was 
held that the custom was not unreasonable 
merely because it contravened the Hindu 
Law that religious office is imalienable. It 
was held however that in the absence of the 
custom or usage to the contrary or any 
ferm to that effect in the deed of endow- 
ment, a religious trust or the right of manage- 
ment of a religious or charitable endowment 
or a religious office attached to a temple 
could not be alienated by the holder. I do 
not see how this decision is of any assist- 
ance to the respondents in this appeal as it 
was found that a custora existed for. an alie- 
nation of a pala and the decisions rested on 
the existence of the custom. In the appeal 
now before us no such custom had been 
pleaded nor was there any evidence as to the 
existence of such a custom, and further- 
more no issue was raised as to the existence 
of a custom. 

32. On the question of evidence of 
alienation for necessity a references was made 
to a decision of the Judicial Committee, 
Bawah Magniram Sitaram v. Kasturbhai 
Manibhai, 49 Ind App 54 = (AIR 1922 
PC 163). In that case it was held that when 
the validity of a permanent lease granted by a 
Shebait came in question a long time after 
the grant so that it was not possible to as- 
certain what were the circumstances in 
which it was made, the Court shculd assume 
that the grant was made for necessity so as 
(o be valid beyond the life time of the gran- 
Or, 


33. Our attention was next drawn by 
Counsel for the respondents to a Bench deci- 
sion of this Court reported in 45 Cal WN 
809 = (AIR 1942 Cal 26). In that case it 
was held that the shebait’s palas of worship 
could not be sold for the satisfaction of his 
personal debts and a custom of transfer of 
palas even if established would not support 
such a sale and a custom would be unrea- 
sonable. Jt was also held that if a transfer 
was made by a shebait of his turn of wor- 
ship in favour of his co-shebait or to some 
other persons of the same family, who might 
in his own right have been a shebait, no in- 
jury could be done to the deity, but if a 
transfer of a shebaity was made to a stran- 
Ber who was not in any way connected with 
the institution, it could not be said that the 
interest of the deity would not sufier. 


34. The next decision to be consider- 
ed on which reliance was placed by counsel 
for the respondents was a Bench decision of 
this Court reported in AIR 1957 Cal 685. 
In that case a suit was filed to declare the 
sale of a pala by a shebait of the Kalighat 
deities on the ground that the purchaser was 
not within limited class of persons to whom 
the sale could be made. It was held that the 
hereditary priest would be within the com- 
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petent class of transferees under the recog- 
nised custom and therefore the transfer to a 
hereditary priest was a valid transfer. I do 
not see how this decision is of any assistance 
to the respondents in this case because it 
was found that custom validated the trans- 
a of shebait to a hereditary priest of the 
ity. 


35. The next case relied on by coun- 
sel for the respondents was a decision of the 
Supreme Court, Sri Kalimata Thakurani v. 
Jibandhan Mukherjee, AIR 1962 SC 1329. 
In that case it was found that a body of she- 
baits and their predecessor had been func- 
tioning as such without challenge for a long 
time and had been managing the property. It 
was held that these shebaits could not be 
freated as mere pujaris as they had been act- 
ing as shebaits for a long period without 
challenge and therefore they could not be 
excluded from the management. of the tem- 
ple. This decision again is of no assistance 
to the respondents because the question of 
transfer of a debottar property or a shebaity 
was not considered by the Supreme Court. 


36. The next question to be consider- 
ed is whether the trial Court was right in its 
conclusion that by custom and usage for a 
long time spreading over a century the tem- 
ple is transferable among a few families who 
are Brahmins. The learned Judge also held 
that the custom and usage relating to such 
a transfer was in vogue for a long period of 
over 150 years, and there was nothing un- 
reasonable in: the same and it had been car- 
ried on for efficient management of the 
Sheba puja of the deities. Counsel for the 
appellants contended that the learned Judge 
was not justified in taking into considera- 
tion the question of custom and usage in 
support of the transfer. It was argued that 
custom had not been pleaded and no evi- 
dence was led in support of such custom. It 
was also ‘argued that the existence of the 
custom was a mixed question of Jaw and 
fact and unless there was specific pleading 
on the question of custom and an issue was 
raised on such a question the Court was not 
justified in making a finding on the ex- 
istence or absence of such a custom in sup- 
port of the transfer. 


37. Counsel for the respondent on 
the other hand  contended that  althoush 
there was no pleading as to the existence of 
custom and although no issue was raised 
on this question, the Court could examine 
the existence of such a custom and make a 
finding on that basis. In support of this con- 
tention Counsel for the respondents firstly 
relied on a decision of the Judicial Com- 
mittee, Mohan Manucba v. Manzoor Ahmed 
Khan, 70 Ind App 1 = (AIR 1943 PC 29). 
In that case in a suit to enforce a register- 
ed mortgage it was found that the mortgage 
was void because the necessary permission 
of the collector had not been obtained. The 
mortgagee  thereupon abandoned the plea : 
and claimed recovery of money advanced 
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as a matter of restitution. It was held that 

the mortgagee had the right to refuse to be 

bound by the contract of loan when the 

basis of the contract was gone and could 

claim restitution. It was also held that in 

that case the Court below was unduly rigid 

on tbe question of pleading and tbe defen- 

dant could hardly regard with surprise a ` 
demand that the plaintiff should restore 

what he had received thereunder. 

38.. he next case relied on by 
Counsel for the respondent was a decision 
of the Supreme Court, Central Bank of 
India Ltd v. Hari Prasad Jalan, AIR 1972 
SC 1274. In that case a suit was filed for 
recovery of a certain sum of money for 
price of goods sold. There was no pleading 
on the question’ whether the goods alleged 
to have been damaged were delivered to the 
defendant but the High Court relied on oral. 
evidence that the goods were not delivered. 
It was held by the Supreme Court that the 
High Court was not justified in the ab- 
sence of any plea or issue to examine the 
question whether the goods were delivered 
to the defendant. This decision is entirely 
against the contention of the respondent. 


39. On a careful consideration of 
the questions of law discussed in the deci- 
sions mentioned above, it is clear to me 
that though the transfer of the debottar es- 
tate on the ground of legal necessity is sanc- 
tioned by Hindu Law, a transfer of the tem- 
ple or abode itself on the ground of legal 
necessity is altogether repugnant to the law 
relating to the Hindu debottar endowments. 
Compelling circumstances may create @ 
necessity for removal of a deity from a tem- 
ple, as for instance where a temple is des- 
troyed by fire or earthquake or other ex- 
tra-ordinary events. But in such a case the 
temple itself is abandoned as a place of 
worship and a new abode of the deity has 
to be fixed so that the worship may be con- 
tinued. But such is not the case here. What 
has been purported to be done in this case 
is the transfer of half share in the temple 
premises to a atranger. because that is what 
‘Upendra Nath Ganguli is to Sashi Bhusan 
Banerjee and his family. Quite apart from 
the question of sale of half share in the 
deities which is void according to all canons 
of Hindu Law, the sale of the temple itself, 
even for legal necessity, cannot be upheld. 
It is true that in this case the deities remain- 
ed, even after the sale, where they were, 
namely at the temple premises at 244, Bow- 
bazar Street. But that circumstance in this 
case does not, in my view, make any differ- 
ence to the question of law involved in this 
case, namely the transfer by sale of the share 
in the temple itself. To uphold such a trans- 
action as legal, would have the effect of lega- 
lising the sale of a temple or a share therein, 
which may have the effect of depriving the 
deities of a shelter to which they undoubted- 
ly are entitled. Such a transaction is repug- 
nant and repulsive to Hindu sentiment and 


, concept of Hindu Law. 
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40. Turning now to the question of 
sale of the shebaity rights, which combine 
office and property, the question is whether 
the sale of shebaity for legal necessity has 
the sanction of law behind it. On an analy- 
sis of Judicial opinion, there can hardly be . 
any doubt that a shebaity, even assuming that 
jts temporal and spiritual rights, duties and 
obligations can be separated, cannot be sold 
even for legal necessity.’ Custom where suchi 
exists, has been held to justify the transfer 
of a shebaity to one of the limited group of 
persons who would otherwise be entitled to 
the shebaity rights. In this case so far as 
custom is concerned, no custom has been 
pleaded or proved, nor was any issue framed 
by the trial Court. On the pleadings and on 
the issues framed, the Court was not called 
upon to make any pronouncement on the 
existence or absence of such a custom, Cus- 
tom is a mixed question of law and fact. 
and where the Court is called upon to make 
a finding with regard to a custom in any 
matter, there must be specific pleading with 
regard to a custom alleged to exist. There. 
is no such pleading in this case, and quite 
rightly because of absence of any pleading, 
no issues were framed on this question. The 
trial Court came to the conclusion that the 
riehts of sheba puja of the deities were con- 
fined for over a century to the four families 
viz. the Pals, the Pandits, the Banerjees and 
the Gangulis and that by custom and usage 
the shebaitship was transferable among a few 
families who were Brahmins and also that 
by reason of custom and usage, the shebait- 
ship was transferable among these families. 
The trial Court also came to the conclusion 
that the custom and usage was in vogue for 
a long period for about 150 years and there 
was nothing unreasonable in the same and 
the transfers had been continuously carried 
out for efficient management of the deities 
installed in the temple. I am unable to up- 
hold the views of the trial Court on this 
question. In the first phase the trial Court 
was in error in assuming that such a custom 
and usage is in vogue for a period of 150 
years. The earliest document of transfer is 
dated June 24, 1880. By this document Sri- 
manta Pandit transferred the temple together 
with the deities and the shebaity right to 
Sashi Bhusan. This transaction took place 
very much less than a century ago. The 
next document of transfer is dated January 
29, 1907. This is a transfer by Sm. Pramila 
to Upendra Nath. From the date on which 
the suit, out of which this appeal arises, was 
filed the transaction took place merely 52 
years ago. Quite apart from the question of 
antiquity, a single transaction of sale by Sri- 
manta to Sashi Bhusan cannot be held to 
have brought into existence a custom and 
usage relating to transfer of a shebaity right. 
It is to be noticed that the second transfer 
dated January 29, 1907 by Sm. Pramila to 
Upendra Nath was the subject-matter of 
challenge in this suit. Secondly so far as the 


transfer by Srimanta to Sashi Bhusan is con- 
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cerned it must be noticed that it was a trans- 
fer by the shebait to a stranger and so is 
the case with regard to the transfer by Sm. 
Pramila to Upendra Nath. This is not the 
case where transfer was made ty a shebait 
to another of a limited group of persons, 
who are heirs of the shebaits making the 
transfer or would otherwise have been entitl- 
ed to the shebaity. In both the cases of 
transfer, the transfer was made tc a stranger. 
Such a transfer has not, in my view, the 
sanction of law behind it. 


41. On this view of the lw, with re- 
gard to sale and transfer of a. temple and 
the shebaity, the transfer by way of sale 
made by the deed of June 24, 1880, by Sri- 
manta Pandit to Sashi Bhusansis also invalid. 

that document also the vendor Srimanta 
Pandit sold the temple and the deities, to- 
gether with the shebaity including the uten- 
sils, to Sashi Bhusan. But so far as this 
transfer is concerned, there is no challenge as 
to the validity of the same. Sec>ndly Sashi 
Bhusan enjoyed the shebaitshir. from the 
date of sale in 1880 until hir death in 1894. 
After his death his first widow Sm. Paripurna 
carried on the sheba puja of the deities until 
her death in 1905 and it war only after her 
death that Sm. Pramila advanced her claim 
to the shebaity of the deities. The sale by 
Srimanta in 1880 not being challenged by 
the plaintiff respondent in the suit, this Court 
js not called upon to make any pronounce- 
ment on the validity and legality of the «ale 
by Srimanta to Sashi Bhusan. The plaintiff 
respondent proceeded on the assumption that 
Sashi Bhusan as a shebait of deities, was in 
fawful possession of the temple and lawfully 
enjoyed the shebaity rights. In this view of 
the matter, this Court is not called upon to 
go into questions which are not the subject- 
matter of disputes in the suit. 


. 4%. The next question to be consider- 
ed is the conclusion arrived at bz the trial 
Court that the temple was a public temple. 
The Trial Court held that the Thakurbari or 
' the temple known as "Firing Kzh" was a 
public temple established for the purpose of 
worship by public and solely meant for pub- 
lic worship, offering donations, and managed 
by the shebaits. af least since the time of 
Sashi Bhusan. The learned Judge noticed the 
submission made by counsel for the plaintiff 
respondent on this point, that the Court was 
not entitled to go into the question namely 
Whether the temple was a public temple or 
a private temple, as that point was not taken 
by any of the parties in the suit. I do not 
see any reason why the Court should go into 
the question, as none of the parties were in- 
terested in that question and particularly 
when counsel for the plaintiff respondent 
made it plain that the parties were not in- 
terested in a finding on this question. It is 
also to be noticed that there was no plead- 
ing on the question whether the temple was 
a public or private temple. nor was any issue 
faised on such a question. In that view of 
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the matter the trial Court, in my opinion 
was in error in taking into consideration 
the question whether the temple was a private 
or a public temple, and thereafter holding 
that the temple was a public temple solely 
meant for worship by the public. It is not 
for the Court to express its opinion on 
various questions raised in course of argu- 
ments, when such questions are not in issue 
in a suit or proceeding and the parties. make 
it plain that they are not interested in 
finding on a particular question. 


43. To turn now to the two Wills 
executed by Upendra Nath Ganguli on 
November 5, 1922 and January 15, 1925, 
By the first Will he devised the temple pre- 
mises in favour of the plaintiff respondent 
Kali Kinkar Ganguli and if he died as a 
minor, his brother Pramatha was to enjoy 
‘and look after the temple as a shebait. It 
was also provided by this will that so long 
Sm. Pramila lived, she should enjoy tbe 
property as shebait and after her death the 
plaintiff respondent and Pramatha Nath were 
to step in as provided in the Will. By the 
second Will Sm. Pramila was to enjoy she- 
baity during her natural life. After certain 
proceedings witb regard to probate of the 
two Wills, the District Judge. 24 Parganas, 
granted probate of the first Will to Pramatha 
Nath and letters of administration with the 
Second Will annexed to Sm. Pramila. There- 
after, however. pursuant to an order of this 
Court probate was granted to Pramatha in 
respect of both tbe Wills of Upendra by the 
Tier Judge, 24 Parganas, on July 17, 


44. Upendra Nath's right, title and 
interest in the shebaity was derived from the 
deed of sale on January 29, 1907, by Sm. 
Pramila in his favour. As in my view the 
sale by Sm. Pramila to Upendra Nath of 
half share of the temple and the shebaity 
Tight by the deed of January 29, 1907, is in- 
valid. Upendra Nath never acquired any 
right, title and interest in either the temple 
or the shebaity right. The temple and the 
shebaity were not devisable by his Will, as 
he never acquired any right, title and interest 
in the same. This conclusion is inescapable 
having regard to the law on the question of 
shebait's right to transfer a temple or a part 
thereof or to transfer the shebaity right. It 
is true that Sm. Pramila set up the second 
Will and claimed shebaity right under the 
Will But neither the grant of probate with 
regard to the Wills, nor the claim made by 
Sm. Pramila under the second Will, can affect 
the conclusion to which I have arrived hav- 
Ing regard to the law on the question of 
transfer of a temple and shebaity of the dei- 
ties, which in my view is far too wellsettled 
to be questioned. 


45. The question of Sm. Pramila's 
title to the shebaity by adverse possession 
was raised by counsel for the appellants in 
the court below. This question has been 
gone into by the trial court and it was held 
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fhat Sm. Pramila did not acquire any title 
fo the shebaity by adverse possession, as she 
by her act in executing the deed of transfer 
jn favour of Upendra Nath and also by 
claiming as a legatee under the Will of 
Upendra Nath made it clear that she had 
half share only in the shebaity right. It was 
held that the appellants were estopped from 
questioning the fact that Sm. Pramila was 
entitled only to half share in the shebaity 
as she had accepted the bequest for life in 
half share of shebaity only. In the view I 
have taken on tbe question of validity of 
transfer by Sm. Pramila to Upendra Nath 
by the deed of January 29, 1907, the ques- 
fion of Sm. Pramila's title by adverse pos- 
session is immaterial and does not arise. The 
transfer of half sbare, in the shebaity right 
and the temple itself being invalid, there 
could be no question of Sm. Pramila's acquir- 
ing title in the shebaity by adverse posses- 
sion. ` . 

46. The effect of the Judgment of 
Chitty, J., in Suit No. 645 of 1905 was taken 
into consideration by the trial Court. Chitty, 
J., came to the conclusion that no debottar 
or trust was proved and that in any event 
there could only be an imperfect trust leav- 
ing the temple property at the absolute dis- 
posal of Sashi Bhusan. The trial Court held, 
and I think rightly, that the conclusion of 
Chitty, J., that the property was not debottar 
was not binding on the deities as they were 
not parties in the suit. f 


. 47. On the question whether Upen- 
dra Nath was in possession of the temple 
since 1907 unti] his death, it is to be noticed 
that no oral evidence was adduced on behalf 
of the plaintiff respondent in support of the 
claim that Upendra Nath was in such pos- 
session. On the other hand the oral evi- 
dence of one of. the witnesses called by the 
defendant appellants was that he had never 
heard the name of Upendra.Nath until the 
suit was filed nor is there any evidence to 
establish that Upendra Nath carried out the 
Sheba of the “Firingi Kali" alone since 1907 
until his death. In the absence of any evi- 
dence on the question whether he carried 
out the sheba of the deities alone since that 
year it is not possible to hold in favour of 
fhe plaintiff respondent on either of these 
two questions. 


. 48. - I should refer to two other mat- 

ters before I conclude. The first of these is 

the mutation proceeding in respect of the 

temple premises. -In one of these proceed- 

S the name of Pramatha was substituted 
(Contd. on Col. 2) 


Issue No. 1 
Issue No. 2 (a) 


Issue No. 2 (b) 
Issue No. 3 (a) 


Issue No. 3 (b) 
Issue No. 4 
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in respect of the temple premises during the 
life time of Sm. Pramila, and on her death 
in 1947, the Land Registration Officer made 
an order on April 27, 1949, substituting the 
name of the appellants Nos. 2, 3, 4 and 5 as 
shebaits of the deities at the temple premi- 
ses. This was followed by a suit among the 
appellants inter se in 1950 (excluding the ap- 
pellants Nos. 1-A. 1-B and 1-C but includ- 
ing Kumud Kishore Banerjee). In this suit 
a decree was passed on April 23, 1953, by 
which it was declared that the temple pre- 
mises were debottar property belonging to 
the deities, and that the original defendant 
Kumud Kishore Banerjee and one Durga- 
pada Banerjee were the shebaits of the dei- 
ties. Whatever importance may be attached 
to the mutation proceeding as showing the 
conduct of the parties with regard to the 
debottar estate and the shebaity rights, such 
proceeding cannot have any effect on the 
validity of the transfer of the temple and 
the shebaity rights by Sm. Pramila to Upen- 
dra Nath. Recording of the names of the 
appellants Nos. 2, 3, 4 and 5 by the Land 
Registration Officer as mentioned above, does 
not by itself create any title in favour of, 


the appellants either. in the temple 
premises or in the  shebaity rights. 
The tite of the appellants and their 


claim to the shebaity rights. such as it is, 
is derived from Sm. Pramila. In the view 
I have taken of the deed of transfer executed 
by Sm. Pramila in favour of Upendra Nath, 
the appellants must be held to derive that 
title to the shebaity rights from Pramila. The 
appellants were in enjoyments of shebaity 
rights without interruption upon the death 
of Sm. Pramila when such rights were chal- 
lenged by the plaintiff respondent by his 
Solicitor's letter on January 10, 1959. 

49. The other matter to be referred 
to is the oral testimony of the two witnesses 
namely Nirendra and Indubhusan who gave 
evidence on behalf of the appellants. The 
oral evidence appears to me to be useless for 
determination of the question which I have 
discussed in this judgment. These two wit- 
nesses said that they had no personal know- 
ledge if Upendra Nath exercised his right of 
Shebaitship or if Pramila acted as a shebait 
in respect of half share of the shebaity right 
of the deities during her life time. I do not 
think that the oral evidence adduced by the 
two witnesses can be relied upon for the pur- 
pose of determination of the dispute between 
the parties nor does such evidence throw any 
light on the question of validity of the trans- 
fer of the shebaity right. 

50. The issues therefore should be 
answered as follows: 


No. 

The transfer was for legal necessity but 
is invalid. 

No. 

The transfer purporting to be for legal 
necessity is invalid. 

No. 

No. 
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Issue No. 5 
Issue No. 6 Beas 


Issue No. 7 
Issue No. 8 


51. As to the question of relief to 
which the plaintiff respondent is entitled I 
am of opinion that he is not entitled to any 
relief at all. . 

52. In the result, this appeal is al- 
lowed. The judgment and order under ap- 
peal are set aside. The respondent No. 1 
to pay to the appellants the costs of the suit 
and also of this appeal. 


53. We are told that a substantial 
sum of money is lying in the hands of the 
Receiver appointed by this Court for the 
purpose of holding the offerings made to the 
deities until disposal of the appeal. The Re- 
ceiver is directed to make over the money 
in his hands to the appellants. The Receiver 
is discharged subject to passing of his ac- 
count. The appellants to pay the costs of 
the guardian-ad-litem of the deity respondents 
as between Attorney and client, out of the 
sum to be made over by the Receiver under 
this order. i 

54. Certified that it is a fit case for 
employment of two Counsel. 


DEB, J:— 55. I would like to give 
my own reasons for allowing this appeal. 

56. The Counsel] for the par-ies before 
us have accepted this finding: of the Trial 
Court namely that the deities are the abso- 
lute owners of the suit property. The learn- 
ed Counsel Mr. Sankar Das Baneri did not 
press the case of the appellants based on 
the alleged adverse possession of Sm. Pra- 
mila Debi as pleaded in their Written State- 
ment. 

S7. The learned Counsel Mr. J. N. 
Roy for the respondent No. 1 and Mr. Banerji 
took serious objections as to the suo motu 
finding of the Trial Court namely that the 
temple in suit is a public temple. This find- 
ing was made in spite of objections of Mr. 
Roy in the Trial Court. He and Mr. Baner- 
ji contended before us that in tbe absence of 
the pleadings and the issue in-this behalf this 
finding of the learned Judge should be set 
aside. Mr. Roy and the learned Counsel 
Mr. P. N. De, who appeared for the appel- 
lants in the Court below, told us that they 
had to cite a few cases on public and pri- 
vate. temple at the request of the learned 
.Judge though it was nobody's case that this 
temple was a public temple. 


58. The Counsel for the deities, how- 
ever in a vain attempt to support this find- 
ing cited the case of Union of India v. Mjs. 


Karanpura Colliery Co. Ltd., reported 


wee 
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Sm. Pramila was in possession of the 
premises and was acting as a shebait at 
the ceath of Upendra Nath. She was 
entitled to the possession of the temple 
as a shebait and also to the shebaity in 
her cwn right though she advanced -her 
claims to the same under the second 
Ne of Upendra Nath. ' 
o. à 


No, X 


in AIR 1969 SC 125 but there the Supreme 
Court said nothing to justify this finding. - 
The deities did not take this plea in thein 
written statement. No evidence was adduc- 
ed by the parties on it. No issue was fraim- 
ed im this behalf. No such indication was 
even given on beh of the deities at the 
time the case was opened by trial Judge. 
The parties did not apply their mind to it. 
Tt is not a pure question of law. Hence 
this suo motu finding of the Court below 
is hereby set aside in view of the decisions 
of tke. Judicial Committee and the Supreme 
Cour: relied on in the case of A. Akooji 
Jadwat (Pvt) Ltd. v. Oriental Fire and Gene- 
Tal Insurance Co. Ltd., reported in AIR 1972 
Cal 228. 

59. I further accept the contention 
of Mr. Banerji that it was nobody’s.case that 
this temple was established by the poet An- 
tony Firingee and therefore the suo motu 
finding of the Trial Court to that effect can- 
not be supported. The learned Judge relied 
on Volume I of “Bharat Kosh” but this book 
is not such an authoritative book on which 
this Court can place any reliance. In com- : 
ing to that conclusion the trial Judge also 
placed strong reliance on his own conviction 
but I am constrained to say that his convic- 
tion cannot override the documentary evi- 
dence on the record. The documents exhi- 
bited in the suit conclusively show that this 
templə was constructed by Ram Kanta Pal 
and fhereafter Srimanta Pandit made it into 
a one storied temple. In this temple Shri- 
manta Pandit installed the other deities in- 
cluding the deity Firingee Kali and hence this 
findinz is also set aside. 

a. The Trial Court held that the sale 
of the suit temple was sanctioned by custom 
and this custom also sanctioned the sale of 
the shebaiti right in question. Hence, in his 
opinicn the sale made by Sm. Pramila Debi 
to Upendra Nath was valid and binding on 
the appellants for it was not only sanction- 
ed by the said custom but also the said sale 
was made by her for the legal necessity of 
the dzities. Mr. Roy contended that this 
custom was proved. He relied on the trans- 
fer made by the two sons of Ram Kanto 
Pal in favour of Srimanta Pandit. He also 
Telied on the sale made by Srimanta Pandit 
to Sashi Bhusan. But I overrule his conten- 


tions. 

. 6 The Deed of Sale executed by 
Srimanta Pandit recites that those two Pals 
gave away the deity Shiva with the Shiva 
temple to him. It was not a sale of the said 


1974 
idol nof fo speak of any shebaiti right. 
Therefore, it does not establish any custom. 
The sale by Srimanta Pandit to Sashi Bhu- 
san js a solitary transaction and hence the 
alleged custom i$ not proved. Further, the 
alleged custom, if any, is not even pleaded 
jin the plaint. The Trial Court should have 
followed the Bench decision of this Court in 
the case of Gopal Krishna Sil v. Abdul 
Samad reported in 34 Cal LJ 319 — (AIR 
1921 Cal 569) and should have rejected this 
alleged custom put forward by Mr. Roy at 
fhe time of his argument. . 

. 62. Mr. Roy, however, relied on the 
case of Mohan Manucha v. Babu Manzoor 
Ahmed Khan reported in 70 Ind App 1=(AIR 
1943 PC 29) There the Judicial Committee 
passed a decree for the repayment of a loan 
by invoking Section 65 of the Indian Con- 
tract Act, 1872 solely on the ground that it 
was a pure question of law. That decision 
of the Board does not help Mr. Roy for a 
custom is not a pure question of law but a 
mixed question of fact and the law. He then 
.drew our attention to the case of P. V. 
Ayyappa Reddier v. Ayyappan Pillai Janar- 
dbanan Pillai, reported in AIR. 1971 SC 2092 
but that case is not on the point with which 
we are concerned and hence it does not as- 
sist Mr. Roy in any way as shown by my 
learned brother. 

63. Mr. Roy relied on this alleged 
custom for the first time at the time of his 
argument in the Court below. There was 
no pleading to the effect and no issue was 
framed on it. No indication of it was given 
by Mr. Roy at the time the case was open- 
ed in the Trial Court. The parties did not 
apply their mind to it at all The respon- 
dent did not adduce any evidence on it. The 
witnesses said nothing on the alleged cus- 
tom. The appellants did not get any oppor- 
tunity to meet this case made out at the 
Bar against them and they were caught by 
surprise. In these circumstances the learned 
Judge should not have allowed this plea to 
be taken by Mr. Roy. There was a substan- 
tial miscarriage of justice in the Court below 
and hence I agree with my learned brother 
that sone finding of the Trial Court must be 
upse 


64. Further in the facts and cir- 
cumstances stated above, the evidence, if, 


any, as to the alleged custom cannot be 
looked into in view of the law laid down 
by the Judicial Committee in the case of 
Siddik Mohomed Shah v. Mt. Saran report- 
ed in AIR 1930 PC 57 (1) and by the 
Supreme Court in the case of Trojan & 
Co. v. Nagappa Chettier reported in AIR 
1953 SC 235 at p. 240 of the report and in 
the case of Nagubai Ammal v. B. Shama Rao 
reported in AIR 1956 SC 593 at p. 598 of 
the report. Hence, there is no substance in 
fhe contention of Mr. Roy and therefore the 
finding of the learned Judge as to existence 
of the alleged custom must be set aside. 

65. Moreover the alleged custom, if 
any, as to the sale of these deities is wholly 


Panna Banerjee v. Kali Kinkor (Deb 3) 


Dus. 61-70] Cal 139 


void. An idol can never be the subject- 
matter of commerce. The sale of an idol is 
prohibited by Hindu Law, (See Khettar Chun- 
der Ghose v. Haridas Bundopadhyay, (1890) 
ILR 17 Cal 557 at p. 559). A deity is not 
a chattel but a juridical person. No custom 
can ever validate a sale of any deity. The 
legal necessity of the deity cannot destroy 
fhe very existence of the deity by selling it 
in the open market. The very thought of it 
is opposed to the fundamental concept of 
the Hindu Jurisprudence. It is against public 
policy. It is wholly unreasonable. It js ab- 
solutely repugnant to the Hindu Law. It is 
so repulsive to the judicial mind that every 
Court is bound to strike it down in limine. 


66. No one has ever heard that a 
deity can be served or be sold by bits and 
bits. The deity is indivisible. It is the Sup- 
reme Being. The deity is not a property 
and no one can be its owner not even its 
founder. The shebaits are the managers of 
the deities though in reality they are its glo- 
rified servants. No shebait can ever be the 
owner of any deity. He is the custodian of 
the idol but this custody does not nor can 
it ever confer any right on him to sell the 
deity. i 

67. Srimanta Pandit was the founder 
of the deities other than the deity Shiva but 
he had no right to treat them as his private 
property. They are not immovable op 
moveable properties. Srimanta Pandit be- 
came the sole shebait, by adverse posses- 
sion, of the deity Shiva. He being the foun- 
der of the other deities was their sole sbe- 
bait. He was the custodian of all these dei- 
fies. They are all Juridical Persons and Sri- 
manta Pandit had no right to sell them to 
Sashi Bhusan and their sale was wholly 
illegal and void ab initio. 


68. It is an admitted case that Sashi 
Bhusan took possession of this temple includ- 
ing all these deities and remained in their 
possession until his death. In other words, 
Sashi Bhusan, in exercise of its purported rights 
under the said void sale, publicly and con- 
tinuously remained in possession of these dei- 
ties and openly asserted, against the whole 
world, that he was the sole shebait of all these 
deities. This “Nec vi, nec dam, nec precario" 
made him the sole shebait and the custodian 
of these deities by adverse possession but his 
possession did not make him the owner of all 
these deities. 


..69. These deities became the family 
deities of Sashi Bhusan by adverse possession. 
He died intestate and on his demise his two 
widows became the shebaits for life of all 
these deities under the Hindu Law. Rakhal 
Chandra wrongfully took possession of these 
deities and this temple after the death of Sm. 
Paripurna Debi. He was therefore rightly . 
thrown out of possession by this Court at the 
instance of Sm. Pramila Debi. 


70. Sm. Pramila Debi was not the 
owner of the deity Firingee Kali. There can- 
not be any widow’s estate in this Goddess. 


` 
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' She had no share in this deity.. The sale to 
Upendra Nath of half of this deity by her 
was wholly null and void. 'The learned Judge 
did not apply his mind to this vital question 
at all. I say vital because it strikes at the 
very root of the alleged custom. The alleged 
custom, even if proved, is unreasonable, il- 
legal and opposed to public policy and hence 
this Court cannot take any notice of it. 


71. Then the Trial Court held that 
the sale of half of this temple by Sm. Pramila 
Debi to Upendra Nath was valid in law but 
it is wholly void is the contention of Mr. 
Banerji. He urged that no custom nor any 
legal necessity can validate the sale of a temple 
not to speak of any part of it. In this con- 
nection he placed strong reliance on a Bench 
Decision of the Allahabad High Court in the 
case of Mukundji Mahraj v. Persotam Lalji 
Mahraj, reported in AIR 1957 Al. 77. In 
that case the plaintiff deity was installed in 
a temple in the holy city of Mathura. The 
defendant purchased the half of that temple 
in an execution sale and took its possession. 
The deity brought that action for recovery of 
possession of the said temple from the de- 
fendant and the learned Judges of that Court 
at pp. 81 and 82 of the report said this: 

"Whatever may be said about a perma- 
nent alienation of endowed property other 
than a temple, in the very nature of things, 
having regard to the duties of a Manager or 
a Shebait towards the idol or institution, there 
can be no necessity of alienating the temple 
or any portion of it in which the idol is in- 
stalled. The maintenance of the entire build- 
ing is the prime concern of the Manager or 
the Shebait. 


The temple has a special sanctity distinct 
from other endowed property. To alienate the 
temple itself is to cut at the root of the very 
existence of the idol in the habitation intend- 
ed by the founder. Hindu Sentiment views 
the alienation of a temple as a sacrilege. Not 
until the idol has been removed from the 
temple in accordance with shastric rites and 
has assumed a new habitation and the temple 
abandoned as a place of worship may the 
temple be alienated or so sold in execution of 
a decree. 


In our opinion the sale of the temple in 
execution of the decree No. 503 of 1928 was 
totally void and it did not bind the plaintiff 
idol. After the death or removal of the 
Mahant who represented the idol in the suit 
in which the decree was passed, the succeed- 
ing Mahant who was no party to the pro- 
ceedings can challenge the validity of the 
decree and treat the proceedings as null and 
void.” 

“72. Mr. Banerjee also contended 
that a temple cannot be partitioned and he 
cited a Bench decision of this Court in the 
case of Madan Mohan v. Rakhal Chandra, 
reported in AIR .1930 Cal. 173 at pp.t75-176 
of the report and he also relied on Khetter 
Chunder’s case (1890) ILR 17 Cal 557 
(supra). 
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73. Mr. Roy, however, contended, 
that :he Allahabad High Court has recognis- 
ed that a temple can be sold after removing 
the deity from it. He urged that a temple is 
a saleable property. He further contended 
that a temple does not stand on a different 
footing from the other items of the dewattur 
properties. He argued that as the managers 
of the infant’s estate are entitled to sell the 
residential house of the infants for legal neces- 
sity there is no reason for holding that the 
shebaits are not entitled to sell a temple or 
a part of it after removing the deity from 
it. > 

74. Mr. Roys bone of contention 
is that the legal necessity of the deity makes - 
the temple saleable. He placed strong re- 
lance on Konwar Doorganath Roy v. Ram 
Chunder Sen, reported in {1876) 4 Ind. App. 
52 (PC). In that case the Judicial Commit- 
tee held that the property in question was 
not a dewattur property. Therefore, it is not 
an authority on the question involved before 
us. In that case the Judicial Committee at 
page 58 of the report said this: ; 

"If the deed of endowment from Rajah 
Mahanund were satisfactorily proved, and 
it were an endowment which dedicated this 
mehal to the service and worship of a parti- 
cular idol then, though the idol were a 
family idol, the property would be impressed 
with a trust in favour of it. Where the 
temple is a public temple, the dedication may 
be such that the family itself could not put 
an end to it; but in the case of a family 
idol, the consensus of the whole family might 
give the estate another direction. No quest- 
ion, however, of that kind arises in the pre- 
gent case.” ` 
But, with all respect I am against this obitep 
dictum of Sir Montague Smith. It was not 
followed by this Court in the case of Chandi 
Charan Das v. Dulal Chandra Paik reported 
in ILR 54 Cal. 30 = (AIR 1926 Cal. 1083), 
in the case of Surendra Krishna Roy y. Iswar 
Bhubaneshwari reported in ILR 60 Cal. 54 
= {AIR 1933 Cal 286), and in-the case of 
Sukumar Bose v. Abani Kumar Haldar re- 
ported in AIR 1956 Cal. 308. In the last 
mentianed case, this Court, after a review of 
all the relevant authorities up to that date, 
came to the conclusion at p. 311 of the re- 
port that the above observations of Sir Mon- 
tague Smith "cannot be taken any longer to 
be good law.” 

75. Mr. Roy, then, cited the follow- 
ing observations of Sir Montague Smith from 
the case of Prosunno Kumari Debya v. Golab 
Chand Baboo reported in (1874) 2 Ind App 
145 at p. 152 (PC) of the report: 


“It is only in an ideal sense that pro- 
perty can be said to belong to an idol; and 
the possession and the management of it 
must in the nature of things be entrusted to 
some person as shebait, or manager It 
would seem to follow that the person so en- 
trusted must of necessity be empowered to 
do whatever may be required for the service 
of the idol, and for the benefit and preserva- 
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tion of its property, at least to as great a 
degree as the manager of an infant heir. If 
this were not so, the estate of the idol might 
be destroyed or wasted, and its worship dis- 
continued, -for want of necessary funds to 
preserve and maintain them". 


"716. Relying on these observations 
Mr. Roy contended that a shebait is entitled 
“to do whatever mavbe required for the ser- 
vice of the idol” and therefore his power of 
alienation of the endowed properties for the 
legal necessity of the deity is not restricted to 
a part of the dewattur property but it extends 
to the endowment as a whole. This unres- 
tricted power of the shebait, according to 
Mr. Roy, by necessary implication imports 
the power of alienating the whole temple in- 
cluding a part of it by removing the deity 
from it. 

77. In my opinion, Prosunno Kumari’s 
case (1874) 2 Ind App 145 (PC) (supra) 
must not be read in the way Mr. Roy 
wanted us to read. Jt is the preserva- 
tion and not destruction of the deity 
and its property is the paramount and 
the highest duty of each and every Shebait 
is the law laid down by the Judicial Commit- 
tee in that case. 


78. The legal necessity of the deity 
js not so unruly that it can rule over the 
deity. The alienation of the endowment as 
a whole is not warranted by the Hindu Law 
is the law laid down by the Judicial Commit- 
tee in (1900) 27 Ind App 69 (PC) and in the 
case of Damodar Das v. Adhikari Lakhan 
Dass reported in (1910) 37 Ind App 
147 (PC) This Court also said so in the 
case of Sm. Hemanta Kumari Bose v. Sree 

Sridhar Jiw reported in 50 Cal 
WN 629 = (AIR 1946 Cal 473). 

79. The endowment as a whole can 
never be the subject-matter of alienation even 
for the legal necessity of the deity for it will 
destroy the very purpose and the object for 
which the endowment is created. It will not 
only destroy the endowment but will devour 
the deity too. 


80. A temple is the residential house 
of the deity. Every Hindu regards it as a 
sacred place. Where a temple is constructed 
for the purpose of installing therein a deity 
it must be held that the intention of tho 
founder is to make it permanent abode of the 
deity unless of course there is any express and 
specific provision in the document showing 
a contrary intention. In the absence of any 
such specific and clear provision showing a 
contrary intention in this behalf the temple 
becomes the permanent abode of the deity 
the moment the deity is installed therein. 
Similarly, in such a situation the worship of 
‘the deity in that temple is also intended to 
be parmanent by the founder. 

81. The deity is entitled to be wor- 
shipped in its permanent abode, Jts perma- 
nent residence cannot be disturbed. The idol 
cannot be removed like a chattel from such 
a temple by its shebaits. That temple can- 
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not be vivisected. .It is impartible. No part 
of it can be sold even for the deity’s legal 
necessity. It is res extra commercium. 


82. To sell a part of the temple is 
to endanger the very existence of the con- 
secreted idol and to put an end to the sanc- 
tity attached to it. If saleable, it can be 
sold to any non-Hindu. He, being a dis-be- 
liever in the Hindu faith and religion, shall 
have no respect or regard for the sanctity 
attached to the place of worship. If sale- 
able, it can be passed on from hand to hand 
in the open market. 'The very argument of 
Mr. Roy is a shocking inroad to the Hindu 
Philosophy and the Faith. It is oppos- 
ed to the basic concept of the Hindu 
Jurisprudence. If there is any such 
custom it must be held to be unreasonable, 
illegal and opposed to public policy and 
should be treated as null and void. - 


83. Yet, it was contended by Mr. 
Roy that a temple can be sold after remov- 
ing the deity in some other place as observ- 
ed by the learned Judges of the Allahabad 
High Court but I protest. The deity cannot 
be left at the mercy of the shebaits not even 
at the mercy of the members of the family 
of the founder. They have no right to re- 
move the deity from its temple. They have 
no right to carry the deity like a chattel 
here, there or everywhere. No doubt the 
case of Pramatho Nath v. Pradyumna Kumar 
reported in 52 Ind App 245 = (AIR 1925 
PC 139) was remanded by the Judicial Com- 
mittee for ascertaining the views of the 
members of the family regarding the remo- 
val of the deity but undoubtedly the Judicial 
Committee was not concerned with the remo- 
val of any deity from its permanent abode 
namely the temple nor this question was 
agitated before their Lordships. 


84. It is wholly wrong to say that the 
consensus of the members of the family of 
the founder can put an end to the sanctity 
attached to the temple where a large number 
of religious minded people were and are al- 
lowed to participate in the daily worship 
of the deity. Neither the  shebaits 
nor the members of the family have 
any right to remove the idol from its temple 
in such a situation and to abandon the tem- 
ple. It is against the paramount intention of 
the founder and no Court can sanction it. 

85. These deities were located in-this 
temple and they were in the custody of 
Rakhal Chandra when Sm. Pramila Debi sold 
the half of this temple to Upendra Nath. 
Therefore, this sale was null and void. Fur- 
ther, no shebait can make a temple the sub 
ject-matter of commerce. He has no righ 
to sell any part of it. The sale of a temple 
or any part of it is wholly unreasonable, 
illegal and opposed to public policy and there- 
fore the alleged custom, if any, for this rea 
son must also be struck down. $ 

86. Further, the materials on the re 
cord do not show that any part of this tem- 
ple was ever sold at any point of time before 
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Sm. Pramila Debi purported to do it. There- 
-fore there has never been any such custom. 
Moreover, the said sale was void and illegal 
2nd no custom nor any legal necessity can 
validate that illegal and void sale. Hence, 
the learned Judge erred in holding that the 
said sale was valid in law and I overrule it 
including the contention. of Mr. Foy advanc- 
ed in support of this finding o? the Trial 


Court. 
87. Mr. Banerji, then, challenged 
this finding of the learned Judge namely 


that the sale of half of the shebziti right by 
Sm. Pramila Debi to Upendra Nath was 
valid and binding on the appellants. This 
finding was based on that alleged custom. 
Mr. Banerji urged that no such custom was 
either pleaded or proved and even if prov- 
ed it is bad in law. Hoe contended that the 
Hindu Law does not permit the sale of any 
shebaiti right and in any event the sale of 
the shebaiti right to an outsider is totally 
prohibited by the Hindu Law. 


88. Mr. Roy, on the other band, con- 
tended that this custom was proved but I 
have already overruled his contention. Fur- 
ther, there js no material on the record to 
show that there was ever any alienation of 
half the shebaiti right or half the pala of 
worship to any one before the transaction 
in question, Hence, it must be held that 
there was no such custom and the finding of 
the Trial Court cannot be supported even 
on facts. 

89. Then, Mr. Roy, relying on Khet- 
fer Chunder’s case (1890) ILR 17 Cal 557 
(supra); Mahamaya Devi v. Haricas Halder, 
reported in ILR 42 Cal 455 = 'AIR 1915 
Cal 161 (2)), Jogesh Chandra Ghose v. Sree 
Sree Dakeswari Mata, reported in 45 Cal 
WN 809 = (AIR 1942 Cal 26); Hemanta 
Kumar Mukherjee v. Prafulla Kurar Bhatta- 
charjee, reported in AIR 1957 Cal 685 and 
Sree Kalimata Thakurani v. Jibandhan 
Mukherjee, reported in AIR 1962 SC 1329 
contended that the Hindu Law permits the 
transfer of the shebaiti right and pala of 
worship for the legal necessity of the deity. 

99. In the case of Sres Kalimata 
Thakurani of Kalighat, AIR 1962 SC 1329 
(supra) the Supreme Court said nothing on 
this question and hence I will pass on to 
Khettar Chunder's case (1890) TUR 17 Cal 
557 (supra) In that case Sir Gurudas 
nudes at page 562 of the report, said 


“These cases, therefore, do not militate 
. against the view that in the case of a private 
endowment an alienation of the shebait's 
office, made with the concurrence of the 
whole family, and for the benefit of the en- 
dowment, would be valid." : 
91. But, with all respect to this preat 
Master, I am unable to agree with the above 
pronouncements for the reasons stated later 


on. 
92. In Mahamaya v. Haridas, ILR 
42 Cal 455 = (AIR 1915 Cal 161 (21) (supra) 
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two questions were involved and they were: 
(1) Whether a custom for transfer of pala 
of the Kalighat Temple within a limited mar- 
ket was established by evidence; and (2) If: 
So, was it valid in law. These two ques- 
tions were answered in the affirmative, In 
that case at page 471 of the report Sir Asu- 
tosh Mukherjee observed as follows:— 

“There is also authority for the propo- 
sition that alienation of a religious office may 
be validly made in favour of a person stand- - 
ing in the line of succession and not disqua- 
lified by personal unfitness. ......... But the 
appellant does not invite us to go even as 
far as this proposition, She asks us to as- 
sum? that pala or a turn of worship is not 
alienable, except by custom, and contends 
that the custom which has been proved in 
this case should be recognised by the Court.” 

93. These observations were not af 
all necessary for the purpose of deciding that 
case and in any event they have no applica- 
tion to the facts and circumstances of the 
instent case before us. In Sree Sree Dha- 
keswari Mata's case, 45 Cal WN 809 == (AIR 
1942 Cal 26) (supra) a similar observation 
was made at pp. 815-816 of the report and 
my comment is the same. Further, in that 
case on the question of sale of the shebaiti 
right at page 815 of the report Dr. Mukher- 
jea said this: 

“I am also of opinion that even if a cus- 
tom is held to have been established by evi- 
dence in the present case, such a custom is un- 
reasonable and should not be enforced", 

..94. The validity of the sale of she- 
baiti right and the custom to that effect were 
not questioned in AIR 1957 Cal 685 (supra) 
and therefore the decision in that case has 
no bearing on the questions with which we 
are concerned. 

$5. In (1876) 4 Ind App 76 (PC) and 
in (1900) 27 Ind App 69 (PC) (supra) the 
Judicial Committea said that the shebaiti 
right is not transferable. In the case of 
Narasimma Thatha Acharya v. Anantha . 
Bhatta, reported in (1882) ILR 4 Mad 391 
and in the case of Rangasami v. Ranga re- 
ported in (1893) ILR 16 Mad 146, the Mad- 
ras High Court held that the shebaiti right 
is not saleable. 

96. In the case of Gobinda Kumas 
Roychowdhury v. Debendra Kumar Roy- 
chowdhury, reported in (1908) 12 Cal WN 
98 a Bench of this Court held that the she- 
baiti right is nót transferable. 


97. In the case of Rajeswar Mullick 
v. Gopeswar Mullick, reported. in (1908) ILR 
35 Cal 226 a Bench of this Court held that 
a she»ait has no power to alienate the here- 
ditary office of shebaitship by Will. In that. 
case Macleans, C. J. and Mitter, J., observ- 
ed that a shebait may .alienate his shebaitl 
right by an act inter vivos without giving 
any reason for it but, in my opinion, Wood- 
roff, J., rightüly did not express any opinion 
on it. With all respect to their Lordships I 
am unable to agree with their obiter dictum 
inasmuch as it is opposed to the basic con- 
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cept of the Shebaiti right and fhis concept 
is stated later on. 


98. In the case of Nagendra Nath 
v. Rabindra Nath, reported in ILR 53 Cal 
132 — (AIR 1926 Cai 490) it was contend- 
ed that the shebaiti right was saleable and 
it was rejected by Page, J., at p. 151 of 
the report in the following terms:— 

“In support of this contention learned 
counsel for the defendant referred to the deci- 
sion of this Court in Nirode Mohini Dassi 
v. Shibadas Pal jn, (1909) 36 Cal 975 and 
the dictum of Mitra, J in Rajeshwar Mul- 
lick’s case, (1908) ILR 35 Cal 226. With all 
respect to the learned Judges who decided 
these cases, for the reasons which I am about 
to state, I am of opinion that the decision in 
. Nirode Mohini Dassi’s case, (1909) 36 Cal 
975 and also in Rajeshwar  Mullick's case, 
(1908) ILR. 35 Cal 226 so far as it is found- 
ed upon the same reasoning, are not in ac- 
cordance with the Jaw of India as enunciat- 
ed by the Judicial Committee of the Privy 
Council, and I cannot acquiesce jn them". 
His Lordship continues: 


“The contention which learned counsel 
has urged upon the Court, in my opinion, is 
founded upon a hearsay which has crept into 
the Hindu Law, and ought to be exposed 
and eradicated. This is not the only branch 
of law in which the words ‘for the benefit 
have caused error and confusion; see Barwick 
v. English Joint Stock Bank, (1867) 2 Ex 259 
Lloyd v. Grace, Smith & Co., (1912 AC 716). 
Who is to determine whether any particular 
alienation is ‘for the benefit of the deity? 
Is it the founder? Is it the persons interest- 
ed in the worship? Is it the shebait, or one 
or more of them? Ts it the Court? I do 
not pause to hazard a conjecture, for, in my 
opinion, the doctrine contravenes the Hindu 
Law, and in any event cannot be extended 
to an alienation of the spiritual rights and 
duties of a shebait. The genesis of the 
heresy may be found, I think, in a misap- 
prehension of certain observations of Sir 
Montague Smith in Prosunno Kumari's case, 
(1874) 2 Ind App 145 (PC). 

99. The above decision of Page, J., 
was approved by a Bench of this Court in 
the case of Panchanan Banerjee v. Surendra 
Nath Mukherjee, reported in AIR 1930 Cal 
180. In that case Rankin, C. J., at p. 183 
of the report says this: 

“If a person sells religious office it is 
contrary to what was laid down by the Privy 
Council in the well known case of Raja 
Vurmah Valia v. Ravi Vurmah, (1876) 4 Ind 
App 76 (PC) `The doctrine on the subject 
.has recently been considered by my learned 
brother Page, J. in the case of ILR 53 Cal 
132 — (AIR 1926 Cal 490)." 

300.. Now, on the concept of shebaiti 
in the Full Bench case of Monohor Mukher- 
jee v. Bhupendra Nath reported in ILR 60 
Cal 452 = (AIR 1932 Cal 791 (FB)) 
Sir Monmotho Nath Mukherjee at page 494 
of the report says this: 
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“Shebaitship, in its true legal conception, 
involves two ideas. The ministrant of the deity . 
and its manager; it is not a bare office but 
2s office together with certain rights attached 

it". 


101. And prior to it in Gnanasam- 
banda's case, (1900) 27 Ind App 69 (PC) 
(supra) at p. 77 of the report, Sir Richard 
Couch, speaking for the Judicial Committee, 
pronounced this: 

“Their Lordships are of opinion that 
there is no distinction between the office and 
the property of the endowment. The one is 
attached to the other." 

Again Sir Monmotho Nath Mukherjee, in 
the case of Bhabatarini v. Ashalata, said this 
in this Court: 

*Yt seems to me that elements of office 
and property, of duties and personal inte- 
gest are mixed up and blended together in 
the conception of shebaitship.” The case of 
Bhabatarini v. Ashalata went up to the Judi- 
cial Committee which is reported in 70 Ind 
App 57 = (AIR 1943 PC 89) and there, 
Sir George Rankin, at page 65 of the re- 
port, says this: 

“The shebait has certainly a right of pro- 
perty in his office, and it may be correct to 
say that he has some sort of beneficial inte- 
rest in the dewattur property but the idol is 
the owner of the property”. 

102. In the case of Sm. Angurbala 
Mullick v. Debabrata Mullick, reported in 
AIR 1951 SC 293 Dr. Mukherjea, at p. 296 
of the report, said this: 

“Thus, in the conception of Shebaiti both 
the elements of office and property, of duties 
and personal interest, are mixed up and 
blended together and one of the elements 
cannot be detached from the other. It is 
the presence of this personal or beneficial 
interest in the endowed property which in- 
vests shebaitship with the character of pro- 
prietary rights and attaches to it the legal 
incidents of property. This was elaborately 
discussed by a Full Bench of the Calcutta 
High Court in ILR 60 Cal 452 = (AIR 
1932 Cal 791 FB) and this decision of the 
Full Bench was approved of by the Judicial 
Committee in Ganesh Chunder Dhur v. Lal 
Behary, 63 Ind App 448 = (AIR 1936 PC 
318) and again in 70 Ind App 57 = (AIR 
1943 PC 89)" 

103. In Sm. Angurbala’s case, AIR 
1951 SC 293 (supra) Dr. Mukherjea said thaf 
it is impossible to separate these two ele- 
ments of Shebaiti namely the elements of 
property and the office. Further, the duties 
attached to the office of a shebait cannot be 
delegated by him is the decision of the Judi- 
cial Committee in the case of Manmohan 
Das v. Janki Prosad, reported in 72 Ind App 
39 = (AIR 1945 PC 23). B 

104. The "right of management is at- 
tached to the office, not the office to the 
right of management" is the saying of Page, 
J. in Nagendra Nath's case (supra) at p. 144 
of the report ILR 53 Cal 132 = (AIR 1926 
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Cal 490). It is elementary that an office 
cannot be sold. The duties of the shebaits 
are paramount. Their rights and emoluments 
are subordinate to their duties. Their rights 
and emoluments flow from their duties. Their 
rights and duties are inextricably mixed up 
together. The office and the provzerty of the 
shebait in the Shebaiti are interwoven in such 
a manner fhat one cannot be taken out from 
the other. 

105. In Sm. Angurbala's case, AIR 
1951 SC 293 (supra) which dealing with the 
question as to whether Shebaiti is alienable 
or not, at page 301 of the report, Chandra 
Sekhar Aiyar, J., said: 

“It is res extra commercium". It must 
be so. The Shebaiti is not alienable in law 
but at the same time J must not be under- 
stood to say that the Shebaiti cannot be trans- 
ferred if permitted by a valid custom on 
which I express no opinion, I must however, 
say that no custom can validate any aliena- 
tion of the Shebaiti or pala of worship to a 
stranger in view of the law laid down by 
the Supreme Court in AIR 1953 SC 125 
(supra). In that case at page 127 of the re- 
port Dr. Mukherjea says this: 

“The proposition is well established 
that the alienation of the shebaiti right by a 
shebait in favour of a stranger is absolute- 
ly void in Hindu Law and cannot be 
validated even on the footing of <he custom. 
The alienee of the right is, therefore, a 
trespasser out and out". 

106. Hence, the contention of Mr. 
Roy as to the alienability of a part or even 
the whole of the shebaiti right and a part 
or even the whole of a pala of worship is 
devoid of all substance and I overrule it. 


107. By the Deed of Sale dated 
January 29, 1907 Sm. Pramila Debi vivisect- 
ed her shebaiti right into two halves. This 
surgical operation made by her on her 
Shebaiti right is wholly repugnant to the 
Hindu Law and was and is absolutely void. 
The shebaiti right is not divisiblz in Law. 
The alleged custom, if any, as to vivisection 
of the shebaiti right including its sale is 
wholly illegal and void. No custom, how- 
ever ancient, can make them valid. It is 
an unreasonable and illegal custom and there- 
fore it cannot outweigh the law of the land. 
I must, however, make it clear thet no such 
custom is proved in the instant case before 
us. Further, the materials on che record 
do not show that any  shebait of these 
deities has ever vivisected the shebaiti right 
in the mannar Sm. Pramila did and hence 
the contention of Mr. Roy as to the exist- 
ence of the alleged custom is devoid of 
all merits. 

. 108. By the said Deed of Sale, Sm. 
Pramila -Debi not only vivisected her shebaiti 
right but after retaining a half of X sold the 
other half to Upendra Nath. The shebaiti 
right is not saleable and therefore that sale 
was wholly void. Upendra Nath was a 
rank outsider and hence Kalipada v. Palini- 
bala (supra) overrules the contention of My. 
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Roy including the finding of the Court 
below. 

109. Mr. Roy then, contended that 
though the said Deed of Sale says that Sm. 
Pramila Debi has sold half of her shebaiti right 
in the deity Firingee Kali to Upendra Nath 
but we should say that she did not sell the 
half of her shebaiti right but had only sold 
half of her surplus income out of the offer- 


ings made by the devotees to the deity 
Firingee Kali. 
110. I am unable to read this docu- 


ment in that unruly fashion. It is against 
all canons of construction of deeds and 
documents. No such intention can be 
spelled out from that Deed. Assuming, 
however, that such an intention can be 
gathered yet that Deed is wholly void. No 
shebait can vivisect his shebaiti right. He 
cannot abdicate any part of his duties. He 
cannot dissect his rights from his duties. His 
office is inseparable. His duties are para- 
mount. He cannot abandon a part of his 
right and retain the other part. I repeat 
that the shebaiti is indivisible. 

111. The shebaits property in tbe 
Shebaiti is not detachable from his office. He 
cannot divide his shebaiti right nor his pala 
of worship into two parts. His right to re- 
ceive the surplus income flows from his she- 
baiti right or the pala of worship if sanction- 
ed by usage or the documents establishing 
the endowments, His spiritual duties and his 
temporal rights are inextricably mixed up 
and blended together and one caunot be de- 
fached from the other. It is wholly contrary 
to the Hindu Law to vivisect the Shebaiti 
and to sell or transfer a part of it and to 
retain the other part. . 


112. No one can create a line of in- 
heritance in his Shebaiti right except the 
founder but again the founder is not a Legis- 
lator. He cannot create a line of inheritance 
unknown to the Hindu Law. No shebait 
can do whatever he likes with his shebaiti 
right. His power is controlled by and is sub- 
ordinate to the Hindu Law. e vivisection 
of the Shebaiti is unwarranted by the Hindu 
Law. He cannot, by selling a part of his 
Shebaiti right, create a new line of inherit- 
ance in the shebaiti right. The finding of 
the learned Judge stated earlier and the con- 
tentions of Mr. Roy in support of the said 
finding are wholly against the Hindu Law. 
Hence, I overrule his contention and set aside 
the said finding of the Trial Court. 

. 113. Except for the legal necessi 
and-for the benefit of the deity, the sale 3 
the dewattur property is a breach of trust. 
The shebaiti right îs not saleable even by the 
founder. The shebaiti right cannot be sold 
for the legal necessity of the deity or of 
the founder or of the shebait. Sm. Pramila 
Debi purported to sell half of the suit pro- 
perty, half of the deity Firingee Kali and half 
of her Shebaiti right for her own legal ne- 
Cessity and not for the necessity of the dei- 
ties. The recitals of those two Deeds of 
Sale executed by her in favour of Upendra 
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Nath conclusively show that she was in need 
of money for protecting her own interests 
and her personal rights invaded by Rakhal 
Chandra. Further, she claimed this property 
as the secular property of Sashi Bhusan in 
that suit filed by her against Rakhal Chan- 
dra. 


114. She was ousted by Rakhal Chan- 
dra from this property. Rakhal Chandra 
claimed to be the sole shebait of these dei- 
ties. She asserted her rights and denied the 
claim of Rakhal Chandra who did not even 
set up any adverse title against the deities 
in relation to this property. Her necessity 
Was not the necessity of the deities. 


115. Her claim in that suit was direct- 
ly adverse to the interests of the deities inas- 
much as she claimed this property to be the 
secular property of Sashi Bhusan and not 
the property of the deities. The deities were 
not parties to that suit. They are not bound 
by that decree. 

116. She had no power to sell any 
part of the Dewattur property for her own 
egal necessity. She sold it in negation of 
the trust. She disowned the title of the dei- 
fies in this property. Hence the sale of the 
maid half of this dewattur property by her 
to Upendra Nath for her own legal neces- 
sity is not binding on the deities nor on 
the appellants. Further, her sale of half the 
shebaiti right to Upendra Nath was also ab- 
solutely void. 


117. Mr. Roy cited Banga Chandra 
v. Jagat Kishore, reported in 43 Ind App 
249 = (AIR 1916 PC 110); Mangiram Sita- 
ram v. Kasturbhai reported in 49 Ind App 
54 = (AIR 1922 PC 163), and Iswar Gopal 
Jiew v. Pratapmal Bagaria, reported in AIR 
1951 SC 214 in support of his contention 
that Sm. Pramila Debi sold the half of this 
temple, the half of the deity Firingee Kali 
and half of her shebaiti right for legal neces- 
sity. I do not dispute that she had a legal ne- 
cessity but her legal necessity was not the 
legal necessity of the deities and hence these 
decisions have no bearing on the question in- 
volved before us. 


118. Before going into the facts on 
the alleged adverse possession of Upendra 
Nath I would like to state a few words on 
the law on this aspect of the case. Shebaiti 
right can be acquired by adverse possession 
under a void sale but if the vendor had a 
life-estate in the Shebaiti then the title acquir- 


ed by the purchaser by adverse possession - 


under such void sale will stand automatically 
extinguished on the demise of his vendor and 
the Shebaiti will revert to the founder whose 
heirs will be the shebaits unless it is other- 
wise validly disposed of by the founder by 
the document establishing the endowment. 
The time will begin to run against those 
heirs of the founder for recovery of the She- 
baiti from such purchaser from the date of 
death of the vendor-shebait. If they do nof 
bring the action within the time prescribed 
by the law of limitation the purchaser in 
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possession will acquire an indefeasible title 
to the Shebaiti. This law is laid down by 
the Supreme Court in AIR 1953 SC 125 
(supra). ; 
119. The Deed of Sale dated January 
29, 1907 executed by Sm. Pramila Debi in 
favour of Upendra- Nath is a void document. 
The consideration for that Deed and its sub- 
ject-matter are not severable from each other. 
Its object are forbidden by the Hindu Law 
and they are against public policy. The sale 
of half of the temple, half of the deity Firin- 
gee Kali and half of her Shebaiti right are 
unknown to Hindu Law. Hence, Upendra 
Nath did not acquire any right, title and inte- 
rest in the subject-matter of that document. 


120. Now, whether Upendra Nath 
took physical possession of this temple from 
Sm. Pramila Debi and whether he acted as 
the joint shebait with her are pure questions 
of fact. The Municipal records are against 
the Land Revenue records and therefore I am 
unable to give any importance to all these 
documents. The finding of the Trial Court 
that Upendra Nath was in possession of this 
temple through Sm. Pramila Debi and that 
he acted as the joint shebait through Sm. Pra- 
mila Debi are not borne out by the evidence 
on the record. Hence, I am against this find- 
ing. The burden lay on the first respondent 
to prove that Upendra Nath acted as a she- 
bait and yet he did not give any evidence 
nor he called any witness to discharge this 
heavy burden. Further, in his two Wills 
Upendra Nath did not say that he acted as 
the shebait of the deity Firingee Kali. 


121. No doubt in the first Will 
Upendra Nath said that he was in possession 
of this temple but I am unable to place any 
reliance on it in view of his untrue state- 
ment made in that Will to the effect that he 
had established this temple. A man may 
write whatever he likes but he or the per- 
son claiming through him must prove that 
those writings represent the true state of af- 
fairs. It was for the first respondent to 
prove that Upendra Nath was in possession 
of this temple during his lifetime but he took 


.n0 step to prove it. Further, the above find- 


ing of the trial Judge goes against the con- 
tention of Mr. Roy that Upendra Nath was 
in actual possession of the suit property. 
Similarly, that finding also shows that Upen- 
dra Nath did not personally exercise his al- 
leged Shebaiti right in relation to the deity 
Firingee Kali. 

122. It is true that in the absence of 
an ouster possession of one co-shebait is pos- 
session of all the co-shebaits in the eye of law 
but this eye is closed to Upendra Nath for 
his purchase from Sm. Pramila Debi being 
void ab initio he did not become her co- 
shebait He did not even purport to act as 
Shebait. Hence, the question of his acquiring 
any adverse title can never arise. 

123. Even if he had acquired an ad- 
verse title it must be held that he acquired 
it adversely against Sm. Pramila Debi and hix 
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adverse title came to an end with his own 
death for she remained in possession of the 
temple and exercised her full Sh»baiti right 
and in any event with the close of her life 
for her Shebaiti right was limited to her life 
only. Further, even if Sm. Premila Debi 
purported to remain in possession of half of 
this temple and exercised the half shebaiti 
right of the deity Firingee Kali a3 a legatee 
under the Will of Upendra Nath yet, in my 
opinion, they are on no moment for her ad- 
verse title, if any, acquired under the Will of 
bette Nath stood extinguished on her 
t 


124. Sashi Bhusan died inmestate. On 
the death of Sm. Pramila Debi the Shebaiti 
right reverted to Sashi Bhusan. The appel- 
Jants are the heirs of Sashi Bhusan and there- 
fore they became the shebaits of tbese deities. 
The time did not run against them until the 

. death of Sm. Pramila Debi. Hence, there is 
no substance in the contention of Mr. Roy 
that the first respondent has acquired ad- 
verse title against the appellants wko on their 
own right took possession of tais temple 
imediately on the death of Sm. Pramila Debi 
and they are in rightful possession of this 
temple. 

125. Now as to Srimanta Pandit, 
there is nothing on the record to show that 
those two Pals made any gift of this temple or 
the deity Shiva to Srimanta Pandit. Even if 
there was any gift of this temple and the 
deity Shiva to him there is nothing on the 
record to show the circumstances under 
which the said gift was made. In otaer words, 
the necessity for that gift is not established. 
These two Pals were not the founders of the 
deity Shiva. They were not even tae owners 
of this property. The gift of this temple, if 
any by those two Pals was not for any legal 
necessity of the deity because there cannot 
be any lagal necessity for making any gift 
of the endowed property. 

126. There is nothing on fhe record 
to show that the members of the Pal family 
joined in the said gift of the deity Shiva to 
Srimanta Pandit. The observation of Sri 
Gurudas Banerjee in Khetter Chunder’s case 
(1890) ILR 17 Cal 557 (supra) to the effect 
that the gift of an idol is valid under the 
Hindu law is a mere obiter dictum. That ob- 
servation was not at all necessary for deci- 
ding that case. No authority has been cited 
before us to uphold a gift of an idol except 
the said observation of Sir Gurudas Baner- 
jee. Idol is not transferable. Idol is not a 
chattel, Idol is not even a property and 
there cannot be any gift of anythmg which 
is not a property in the eye of law. The 
deity is a juridical person and it is ele- 
mentary that no juridical person can be the 
subject-matter of any gift or sale 


127. Srimanta Pandit, however, 
became the shebait of the deity Shiva by 
adverse possession. He established the other 
deities in suit. He sold all these deities to 
Sashi Bhusan, He also sold this dewattur 
wwoperty to Sashi Bhusan. There is nothing 
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on -he record to show that that sale was 
justified by any legal necessity. In any event, 
the sale of the whole endowment was void. 
Furtner, the deities are “res extra commer- 
cium”. The sale of this dewattur property 
was inextricably mixed up with the sale 
of the deities and hence that sale was an 
outright nullity. 

128. Sashi Bhusan, however, acquired 
an indefeasible title in the Shebaiti of these 
deities by adverse possession as held earlier. 
On his death his two widows became the 
shebaits. Then Sm. Pramila Debi became 
the sole shebait on the death of Sm. Pari- 
puma Debi. The appellants became the she- 
baits on the death of Sm. Pramila Debi 
Upendra ‘Nath had no right, title, interest 
whatsoever in this temple or in the shebaiti 
of the deity — Firingee Kali Sm. Pramila 
Debi did not even purport to sell any part 
of her'shebaiti right in the other deities to 
Uperdra Nath and therefore Upendra Nath 
cannot, in any event, acquire any shebaiti 
right in the other deities and in this temple. 
Further the Shebaiti right of the appellants 
were not defeated by the alleged adverse 
possession of Upendra Nath or of Sm. Pra- 
mila Debi. 

129. Mr. Roy, lastly, cited Viswana- 
than v. Abdul Wazid, reported in AIR 1963 
SC 1 in support of his contention that a 
judgment of a court of competent jurisdic- 
tion is conclusive between the parties and 
their privies. I do not dispute it. JI also 
do not dispute that a Probate is conclusive 
on tie question of the valid execution of 
the "Will. But tbe Probate Court has no 
powe- to go into the question of title of the 
testator and hence, the contention of Mr. 
Roy that Probate of these two Wills being 
granted to Promotho Nath this Court should. 
hold that Upendra Nath became the Shebait 
Of this deity has no substance. 

130. And for all these reasons this 
appezl is allowed and the suit is dismissed 
as directed by my learned brother and I also 
concur with the order just now passed by 
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Index Note:— (A) Foreign Exchange Re- 
gulation Act (1917). S, 19 (2)—Notice res 
quirimg information book or other docu- 
ment to be produced — Notice not speci- 
fic om the point, indicating non-applica- 
tion of mind by the issuing authority — 
Notice held invalid. (AIR 1972 SC 59 

cn.) (Para 
" ORDER:—The petitioner in this case 
dhallenges two notices and orders issued 
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under Section 19 (2) of the Foreign Ex- 
~change Regulation Act, 1947. "These dre 
. dàted.3rd of May, 1969 and 31st May, 


1969 respectively. „In view of the conten- : 


tions raised in application it would 
be pe propriate to set out the said two 
noti 

ri "NO, ‘Cal/1/66/AKRC/P. II1/2586 . 

4 Calcutta Branch, 
8, Lindsay Street, 
(2nd floor),  Caicutta-10. 

Whereas for the purpose of the 
Foreign Exchange Regulation Act, 1947 
(VII of 1947). the Central Government 
considers it necessary or expedient io 
Obtain and examine the undermentioned 
documents in the possession of the Re- 
fistrar of Companies, West  Bengal-27, 
Brabourne Road, Narayani .Bullding.. 
Calcutta-1 or which in the opinion of 
the Central Government itis possible for 
the said Registrar of Companies, West 
Bengal 27, Brabourne Road,  Narayani 
Building, Calcutta-l to obtain and fur- 
nish. 

Now, therefore, in exercise of the 
powers conferred by sub-section (2) of 
Section 19 of the said Act, the Centrai 
Government hereby requires the said Re- 
gistrar of Companies, West Bengal 27, 
Brabourne Road, Narayani Building, Cal- 
Cutta-1, to furnish or to obtain and fur- 
nish to the undersigned the said docu- 
ments on receipt of this order, 

Particulars of documents required 

‘All documents seized by the officers 
of the Company Law .Department pursu- 
ant totheordersissued by the Chief Pre- 
sidency Magistrate. Caleutta and the Dis- 
trict Magistrate, Howrah, in July, 1964, 
under the provisions of the Companies 
Act, 1956, from: 

(i) M/s. New Central Jute Mills Co, 
Lid., a Clive Row, Calcutta-1-and 

M/s. Ashoka 
18A,  Brabouine Road, Calcutta-1. 


Dated at Calcutta this 3rd day of | 


May. One thousand Nine Hundred and 
Sixty-nine, 
To 
The Registrar of Companies, W. B., 
27, Brabourne Road, 
“Narayani Building”, 
Cam 
- . Sd, (T. N. Kaul), 3-5-1969, 
Asst. Director, 
Enforcement Directorate, 


Ministry of Finance 
d Department of. Revenue and 
- Insurance, 
vernment of India. 
(2; "No, CAL/VGSARRCIP. 111/3324. 


Calcutta Branch, 

8. Lindsay Street, 

. (2nd floor), 

` Calcutta-16. 

fm exercise of the powers conferred 

By sub-section (2) of Section 19 of the 


New Central Jute Mills v. Triloki Nath (S. Mukharii J.) 
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Foreign Exchange Regulation Act, 1947 
(VII of 1947). the Central Government, 
vide Order No. CAL/1/66/AKRC/P.111/2586 
dated 3-5-1969, required the Registrar of 
Companies, West Bengal 27. Brabourne 
Road, Narayani Buildings, Calcutta-1, to 
furnish or to obtain and furnish the in- 
formation and documents mentioned 
therein on receipt of the order—which 
the said Registrar of Companies, West 
Bengal, has not so far furnished.. 


Now, therefore, the said Registrar of 
Companies, West Bengal, is required to 
furnish or to obtain and furnish the in- 
formation and documents called for in 
Central Government's Order No, CAL/l/ 
66/AK RC/PAII/2588 dated 3-5-1969 with- 
out further delay. 


Dated at Calcutta this 31st: ‘day of 
May. One thousand and nine hundred 
end sixty-nine, 

(Seal of the Ministry 


.) 
Sd. (T. N, Kaul), 
Asst. Director, Enforcement, 
Foreign Exchange Regulation Act, 
Ministry of Finance, 
Department of Revenue and Insurance 
. Government of India. 


To ; 
The Registrar of Companies, 
West Bengal, 
Department of Company ANE 
(Company Law Board). 
Narayani Building. 1st floor, 
27, Brabourne Road, 
Caletta. * 


2. It appears that on 11th of April. 
1963, there was an order passed under 
Section 237 (b) (i) Gi) of the Companies 
Act, 1956, appointing an Inspector to in- 
vestigate the affairs of the petitioner- 
company. On 12th of June, 1964 another 
order under the aforesaid section was 
passed appointing another inspector along 
with the previous Inspector to investigate 
the affairs of the company. On the 30th 
June, 1964 a similar order was passed. 
On 20th of July. 1964 Inspectors appoint- 
ed as aforesaid seized large number of 


books, documents and papers pursuant: 


to the warrants obtained by them from 
the Magistrates. under S. 240-A of the 
Companies Act, 1956. On the 21st of 
July. 1964 an application was made under 
Article 226 of the Constitution of India 
by the petitioner-company challenging 


the appointment of the Inspectors asafore-' 


said and a Rule Nisi was issued dnd in- 
terim order was made. . The said applica- 
tion was numbered as Matter No. 272 o£ 


J 


1964, On 23rd of July. 1964 there was. 


variation. of the interim order whereby 
the Inspectors were allowed to continue 
with the search and seizure for four days 
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and thereafter to keep all tae seized 
books, papers and documents with the 
Registrar of Companies, West 3engal It 


was provided that if the petitioner-com- ' 


pany required the documents, books .or 
papers, they would be at liber:y to take 
back the same. On the ist of Aprii, 
1965 hearing of Matter No, 272 of 1964 
was concluded before B, N. Benerjee, J. 
On 3rd of June, 1965 another application 
was made under Article 226 of the Con- 
stitution by the petitioner-company chal- 
lenging the search and seizure made by 
the said Inspectors and the said matter 
was numbered as Civil Rule N». 581(W) 
of 1965. In the aforesaid application the 


Magistrates who issued the sezrch, war- 


rants were made parties On 4th of 
August, 1965 judgment was delivered in 
Matter No. 272 of 1964 and the Rule ob- 
tained by the  petitioner-company was 
discharged. On 29th of September, 1965 
the petitioner preferred an appeal againot 
the judgment as aforesaid and the Court 
of appeal made an order directing main- 
tenance of status quo, On the 5th of 
March, 1968 judgment was dekvered in 
C.R. No. 581(W) of 1965 by B. N. 
Banerjee J, quashing the warrants issued 
by the Magistrates authorising the Inspec- 
tors to conduct the search. It was pro- 
vided in the order that it world suffer 
such modification as might be necessary 
after the appeal in the said Matter 
No. 272 of 1964 was disposed of, On 7th 
of March, 1969 the appeal preferred by 
the petitioner-company in the said Mat- 
ter No, 272 of 1964 wes allowed by the 
Appeal Court and the stay of opera- 
tion of the order was massed as against 
the respondents. "Then between 18tà of 
April 1969 and 30th of April, 1969 the 
stay granted was extended. On’ 9rd. of 
May, 1969 there was a notice under Sec- 
tion 19 (2) of the Foreign Exchange Re- 
gulation Act, 1947 served on tbe Regis- 
trar of Companies by the Assistant Direc- 
tor of Enforcement. This notice is the 
subject-matter of challenge in this appli- 
cation under Article 226 of the Consti- 
tution. On 3rd of May. 1969 four notices 
to show cause.were issued by th Direc- 
tor of Enforcement to the petitioner for 
alleged contravention of Foreign Ex- 
change Regulation Act, 1947, On the 7th 
May, 1969 stay granted ‘in appeal from 
Matter No. 272 of 1964 at the instance of 
the Government was further extended. 
On the Bist of May. 1969 another notice 
and summons under Section 19 (2) of 
the Foreign Exchange | Regulation Act, 
1947, was served. This is also the subject- 
matter of challenge in this application. 
On 3rd of June, 1969 a letter was writ- 
ten by the Registrar of Companies to the 
Assistant Director of Enforcemen? Direc- 
torate stating that he could not part with 
the seized documents as the same were 


ALR 
held by him pursuant to the orders of the 
Hon'ble Court, On the 5th of June, 1969 

‘ by a letter Registrar of Companies was . 
required to comply with the notice issued 
under Section 19 (2) of the Foreign Ex^ 
change Regulation Act, 1947, referred to 
hereinbefore on 5th of June, 1959 an« 
other summons was issued under S, 13% 
of the Income-tax Act, 1961, by the In* 
come-tax Officer on the Registrar of Com= 
panies requiring him to produce all tha 
seized documents. The said sunimons 
was the subject-matter of challenge in 
Matter No. 378 of 1970. I will later re« 
fer the judgment delivered by me on 2nd 
Of February, 1972 in respect of that ap^ 
plication. On the 7th of June, 1969 the 
Stay granted by the Appeal Court in 
Matter No, 272 of 1964 expired. On the 
10th of June. 1969 notice of motion was 
taken by Shri A. P. Roy, Solicitor for 
the Registrar of Companies for directions 
regarding the return of the seized docu» 
ments. The Appeal Court directed that 
notice of the said application to be served 
on the Assistant Director, Enforcement 
and the Income-tax Officer, On the ist 
of July. 1969 the Government mention- 
ed the matter before the Appeal Court 
for granting further stay of operation of 
the judgment passed in appeal from the 
said Matter No, 272 of 1964. The stay 
prayer was refused. On the 23rd of 
June, 1970 after affidavits had been filed 
an order was ‘passed in respect of the 
application dated 10th June, 1969 by a 
Division Bench of this Court whereby, 
liberty was given to the petitioner-com= . 
pany to challenge the said notices under 
Section 19 (2) of the Foreign Exchange 
Regulation Act, 1947, and the said sum- 
mons under Section 131 of the Income- 
tax Act, 1961, served on the Registrar of 
Companies On the 13th of July, 1970 
the present application was made chal« 
lenging the said two notices under Set- 
tion 19 (2) of the Foreign Exchange 
Regulation Act, 1947. 


3. In support of this application 
it was contended that in issuing the 
aforesaid notices there had been no ap~ 
plication of mind by the authorities con= 
cerned, It was, secondly, contended that 
under S. 19 (2) of the Foreign Exchange 
Regulation Act, 1947. the order could 
only be passed by the Central Govern< 
ment and the Assistant Director of En« 
forcement was a statutory authority 
created under the Act having specified 
functions and the Assistant Director of 
Enforcement had no power to issue these 
notices, It was, thirdly, contended that 
the action taken was mala fide and lastly, 
the Section 19 (2) of the Foreign Ex- 
change Regulation Act, 1947, was ultra 
vires. : 

4. The first contention that Të- 
quires consideration is whether there had 
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been non-application of mind in issumng 
the summons. Section 19 (2) of the 
Foreign Exchange Hegulation Act is in 
the following term: 


"Where for the purposes of this Act 
ihe Central Governmentor the Reserve 
Bank considers it necessary or expedient 
to obtain and examine any information, 
book or other document in the possession 
Of any person or which in the opinion of 
the Central Government or the Reserve 
Bank it is possible for such person to 
obtain and furnish, the Central Govern- 
ment or, as the case may be, the Reserve 
Bank may. by: order in writing, require 
any such person (whose name shall be 
Specified in the order) to furnish, or to 
obtain and furnish, to the Central Gow- 
ernment or the Reserve Bank or any 
person specified in the order with such 
information, book or other document." 


5. The said summons and notices 
issued under the aforesaid section should 
be specific and should be issued after ap- 
plying the mind and specifying the docu- 
ments directed to be produced. The 
aforesaid section came up for considera- 
tion before the Supreme’ Court in the 
case of Barium Chemicals Ltd, v. A. J. 
Rana, AIR 1972 SC 591 where the Sup- 
reme Court observed that the mind had 
to be applied with regard to the necessily 
to obtain and examine all the documents 
mentioned in the order. An application 
Of the mind with regard to the necessity 
to obtain and examine only a few of the 
many documents mentioned in the oruer, 
while there had been no such applica- 
tion of mind dn respect of the remaining 
documents, would not be sufficient com- 
pllance with the requirements of the sta- 
tute. It was further observed that the 
language of the Section 19 (2) pointed to 
the conclusion that while an order 
under it might be made with respect to 
‘any information’ book or other document 
it was essential that such information, 
book or other document should be speci- 
fied in the order. The word ‘such’ in the 
concluding part of sub-section (2) of Sec- 
lion 19 pointed to the necessity of speci- 
fying the information, book or other 
document in the order. The aforesaid 
decision was considered by me jn tie ap- 
plication made by the  petitioner-com- 
peny in challenging the notice under 
Section 131 of the Income-tax Act, 1961, 
in Matter No, 378 of 1970 referred to 
hereinbefore, Thereupon consideration 
of the summons I came to the conclusion 
that there had been no application of 
mind because the Income-tax authorities 
did not have any knowledge about the 
contents .of the documents. Secondly, I 
came to the conclusion that omnibus 
nature of the order passed indicated non- 
application of the mind. It appears that 
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the aforesaid two judgments were again 
considered by S, C. Ghose J. in a case 
in respect of summons issued unaer Sec- 
tion 131 of the Income-tax Act, 1961(in 
Matter No. 404 of 1971 and by a iulg- 
ment delivered on the 26th of Seplember, 
1972, the learned Judge came to the con- 


; Hun that the summons should be spes 


C. 


6. Counsel for the respondents 
contended that in this case the tacts were 
different. It was urged that there were 
materials before the authorities to come 
to the belief that there were documents 
with the Registrar of Companies and 
were relevant for the investigation peing 
conducted by the respondents. It was 
stated that the said facts had been set 
cut in paragraph 4 of the affidavil of 
Sri Trilok. Nath Kaul affirmed on 22nd 
of April, 1971. The said facts deal with 
the history and the materials upon which 
the beiief for the issuance of the said 
notices was formed. It was aileged that 
between 1959 and 1964 the petitioner 
company had been exporting large con« 
signment of jute carpet backing cloth 
worth several million dollars to Me.srs, 
City Trade and Industries Ltd. of New 
York and further allegation was made 
that there were informations about the 
various irregularities in the matter of 
Foreign Exchange Regulation committed 
by the petitioner-company. ‘Thereafter 
there was search and seizure of the pre« 
mises of the petitioner-company. As a 
result of such search and seizure it was 
found that many files and documents 
pertaining to the year 1964 and earlier 
years which should have been found 
among the papers seized by the Enforce- 
ment Directorate were not there, If 
was further stated that it was learnt that 
the Company Law Board had seized 
many documenis in July, 1964 from the 
petitioner-company and the respondents 
thought that the documents which would 
be relevant and essential for the purpose 
of proceeding under the Foreign Ex- 
change Regulation Act were “most likely 
to be included” among the documents 
seized by the Company Law Board It 
was further stated that the documents 
and papers seized by the Company Law 
Board were “most likely" to disclose the 
names and addresses of various parties 
end banks abroad. In those circum- 
Stances, it was urged that the ratio of 
the aforesaid decisions referred to here~ 
inbefore would not be applicable to this 
instant case From the facts stated in 
paragraph 4 of the said affidavit in oppo- 
sition it appears that the respondents 
might have had information for the fors 
mation of the belief that the petitioner 
company had committed acts which re« 
quired Investigation under the Foreign 
Exchange Regulation Act. 1947. For the 
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aforesaid purpose the respondents were 
not entitled to conduct the search and 
seizure, I am. however. not concerned 


with that position here, But in order to ' 


be a specific notice as contemrlated under 
Section 19 (2) of the Foreign Exchange 
Regulation Act. 1947. the documents must 
be specified. In this case tte  respon- 
dents did not know what documents were 
in the hands of the Registrer of Com- 
panies. Furthermore, the respondents 
had not specified what particular docu- 
ments the respondents were looking for 
which they did not obtain in tneir search 
and seizure and which thev thought 
might be or likely to be with the Regis- 

r of Companies with the documents 
already seized. As mentioned by the Su- 
preme Court in AIR 1972 SC 591 (Supra) 
that the word 'such' in the concluding 
part of sub-section (2) of Sec. 19 pointed 
to the necessity of specifying the infor- 
mation, book or other document in the 
order. ‘That specification is lacking. In 
the aforesaid view of the matter it must 
be held that the notices issued in this case 
under Section 19 (2) of the Act were not 
Proper notices and there had been no ap- 
plication of mind before issuance of the 
notices. 


7. There is another aspect af the mat- 
ter which is connected with the second 
argument in support of the petition. 
in this case, the second point urged was, 
as mentioned hereinbefore, that under the 
Foreign Exchange Regulation .Act, 1947, 
the order could only be passed by the 
Central Government and the order had 
not been in this case passed by the Cen- 
iral Government. In support o? the con- 
tention that the order in question must 
be passed by the Central Government, re- 
liance was placed on a decision of the 
Kerala High Court in the case of Krish- 
nan Sukumaran v, Enforcemert Officer, 
Cochin. AIR 1968 Ker 208. ‘here the 
Division Bench of the Kerala High Court 
came to the conclusion that the Reserve 
Bank and the Central Government alone 
had the power to pass the order under 
Section 19 (2) of the Foreign Exchange 
Regulation Act, 1947. In the absence of 
any statutory provisions this pcwer could 
not be delegated to any other officer. 
Therefore, where an order passed by the 
Assistant Director of Enforcement under 
Section 19 (2). neither stated that it was 
passed by virtue of any delegation of 
power nor did it even purport -o be one 
passed on behalf of the Reserve Bank or 
the Central Government was illegal. The 
impugned notices in this case do not pur- 
port to be signed by the officers con- 
cerned on behalf of the Central Govern- 
ment but even then counsel for the res- 
pondents drew my attention to the noti- 
fication dated 19th November 1965 which 


myns as follows 


A. LR, 


"No. 3/7/65-Pub.I, 
Government of India, 
Ministry of Home Affairs, 


New Delhi, the 19th Nov. 1965 
28th Kartik, 1837. 
Notification 

In exercise of the powers conferred 

by Clause (2) of Article 77 of the Consti- 
tution. the President hereby makes the 
following rules further to amend the 
Authentication (Orders and other Instru- 
ments) Rules 1958 published with the no- 


tification of the Govt. of ane in the 
Ministry of Home Affairs, No. S. Q. 2297. 
dated the 3rd November, .1958, namely. 


1, These rules may be called the Au- 
thentication (Orders and Other Instru< 
ments) Fourth Amendment Rules, 1965. 


2. In rule 2 of the Authentication 
(orders and Other Instruments) Rules, 

(i) in clause (ac), the word ‘or’ shall 
be added at the end: 

(ii) after clause (ac) the following 
clause shall be inserted, namely. 

"(ad) In the case of orders and other 
instruments relating to the Works Divi- 
sion of the Ministry of Works and Hous~ 
ing, by ES Section Officer in that Division 
of the Ministry." 

(iii) for clause (p) the following 
clause shall be substituted. namely'— 

'(0) in the ease of orders relating to 
the Ministry of Finance, Department of 
Revenue Enforcement Directorate, Fo- 
reign Exchange Regulation: Act. 1947, by 
the Director. Deputy Director or the 
Assistant Director. Enforcement Directo- 
rate, Foreign Exchange Regulation Act, 


1947: or 
Sd. Fateh Singh. 

Joint Secretary to Govt. of India," 
It was urged that by virtue of the said 
notification Assistant Director, Enforce- 
ment Branch. could sign and authenticate 
an order passed on behalf of the Central 
Government. In other words, what was 
sought to be argued was that the order 
passed by the Central Government was 
authenticated by the officer concerned. 
In support of the contention that the As- 
sistant Director of Enforcement could 
not pass the impugned order counsel for 
the petitioner drew my attention to the 
several provisions of the Act. He drew 
my attention to the provision whereby 
certain specifie powers had been given 
to the Central Government and also to 
the provision whereby certain functions 
and powers had been given to the Direc- 
tor and Assistant Directors of Enforce- 
ment. Under Section 2 (bb) Director of 
Enforcement has been defined to mean 
Direetor of Enforcement of Foreign Ex- 
change Regulation appointed by the Cen- 
tral Govt. for the purpose of enforcing 
the provisions of the Act. But S, 2-A 
States the Central Government may ap- 
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point a Director of Enforcement and as 
many as Deputy Directors of  Enforce- 
ment, Assistant Directors of  Enforce- 
ment and such other officers as it thinks 
fit to be officers of Enforcement for the 
purpose of enforcing the provisions of the 
Act. Section 2-B on the other hand pro- 
vides that the Central Government may, 
by an order, subject to such limitations 
and conditions as it thinks fit to impose, 
authurise any officer of Enforcement. or 
any officerofCustoms or any Central 
Excise Officer or any Police Offi- 
cer or any other Officer of 
the Central Government or:a State Gov- 
ernment to exercise such of the powers 
and discharge such of the duties of Direc- 
- tor of Enforcement or any other officer of 
the Enforcement under the Act as may 
be specified in the order, The importance 
of Section 2-B was that under this sec- 
tion no authority had been given to the 
Central Government to authorise any 
officer mentioned therein to perform the 
functions of the Central Government or 
the Reserve Bank. Similarly my atten- 
tion was drawn to provision of Sections 
9, 12 (1) 17. 18. 19. 20 and 25 to indi- 
cate what were the functions of the Cen- 
tral Government and the Reserve Bank. 
Equally my attention was drawn to Sec- 
tions 19-A, 19-B, 19-C, 19-D, 19-E and 
"119F to indicate the functions of the off- 
cers of the Enforcement. It was con- 
tended that by the provision of S. 19-F 
more or less similar powers had been 
given to the Director of Enforcement as 
contemplated under Section 19 (2) but 
these were given for different purposes 
to different authorities, and these were 
not notices under Section 19-F. It was 
urged that the Central Government and 
the Reserve Bank who had only the 
authority to issue the impugned sum- 
mons and notice had not in fact issued 
the impugned notices and the summons. 
In this connection counsel also referred to 


paragraph 37 of the affidavit in opposi- f 


tion of Triloki N, Kaul wherein he had 
stated that he had examined the papers, 
documents and came to the conclusion 
that the documents relevant should be 
produced. It was further urged that 
there. was no pleading of any delegation 
of power by the Central Government or 
the Reserve Bank to the officer concern- 
ed. It was. therefore. urged, firstly, 
that the officer concerned who had 
fssued the notices had not issued the 
notices on behalf of the Central Govern- 
ment. secondly, that he had not pleaded 
that he had any authority delegated to 
him from the Central Government and 
thirdly. it had been stated in the affi- 
davit that it was he who had been satis- 
fied about the propriety and necessity of 
issuing the summons and not the autho- 
rities mentioned in the section. In those 


circumstances it was urged that that 
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notices in question were bad. Though 
there is good deal of substance in these 
contentions on behalf of the petitioner, 
in the view I have taken on the first 
point, it is not necessary for me to rest 
my decision in this application on this 
point. "Therefore, I do not decide this 
point, 

8. It was, thirdly, urged that this 
was mala fide.exercise of power. More 
or less on similar facts before me in 
Matter No, 378 of 1970 = (Reported in 
1973 Tax LR 205 (Cal). New Central 
Jute Mills Co, Ltd, v. Dwijendralal Brah- 
machari, similar points had been taken 
which I did not accept. From the aver- 
ments made in this case it is not possible 
to accept the contention of mala fide 
exercise of power, 


9. In the view I have taken it is 
also not necessary for me to go into the 
question of vires of the section. 

10. In the aforesaid view of ‘the 
matter, this application succeeds and 
the notices dated 3rd May. 1969 and 31st 
May, 1969 referred to in the petition are 
hereby quashed and set aside. The resa 
pondents are restrained from giving effect 
to the said summons or notices. i 
order will not, however, prevent the res- 
Pondents from taking any fresh steps for 
discovery or inspection of documents in 
compliance with the provisions of Sec 
tion 19 (2) of the Foreign Exchange Re- 
gulation Act, 1947, in respect of the said 
documents, Rule is made absolute to the 
extent indicated above, The documents 
will be handed over to the  petitioner- 
company subject to any other order of 

Court in any other pending matter, 


11. There will be no order as to 
costs, : 
12. There will be a stay of operas 
this order for eight weeks, 


tion of A 
: Petition allowed, 
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United Industrial Bank Ltd. v, G. €, 
ey, : 
Suit No. 2293 of 1965. D/-7-2-1973. 
Bankers' Books Evidence Act (1891), 
S. 4 — Statement of account showing 
amount due — Certified — Prima facie 
evidence of amount due, f 


Where a plaintiff bank has produced 
a statement of account showing the 
amount due by the defendant and the 
Statement of account' was duly certified 
under the Act. the statement of account 
must be admitted as prima facie evidenca 
of the fact that the amount was due and 
no further evidence is required to pass 
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a decree against the defendant even 
though the defendant did not appear at 
the trial. (Paras 3. 5) 


|. JCDGMENT:—This suit has been 
filed by the plaintiff bank against the 
defendant for recovery of a sum of 
Rs. 10,317-04 p. as money due by the de- 
fendant to the plaintiff on ar overdraft 
account, interest and costs. The plain- 
tiff's case is that the defendant maintain- 
„ed a current account with Metropolitan 
Bank Ltd. with overdraft faclities On 
the 6th February. 1964 by virtue of the 
provisions of the Banking Companies Act, 
all the assets and liabilities of the Metro- 
politan Bank Ltd, were transferred and 
vested in the plaintiff bank. Thereafter 
the defendant became a constituent of 
the plaintiff bank-and continued to ope- 
rate the said current account which had 
been transferred from the Matropolitan 
Bank Ltd, to the plaintiff bank at, its 
branch. office at 7, Chowringhee Road. The 
plaintiff permitted the defendant to 
‘withdraw on the said account. The plain- 
tiff also paid moneys to the defendant or 
lat the defendant's request o> incurred 
expenses on the defendant's account, By 
documents dated 29th May. 1359. 15th 
December. 1959 and 9th May. 1961, all 
Of which 
trial, the defendant agreedi-to pay in- 
terest initially at the rate of 71/2 per 
cent per annum and subsequently at the 
rate of 8 per cent per annum with effect 
from 9th May. 1961 with monthly rests. 


2. The plaintiffs case is that the 
said account maintained by the defendant 
at the plaintiff’s branch office was a mu- 
tual, open and current account, 


3. Mr. Satiranjan  Patitundi, an 
officer of the plaintiff bank, produced a 
Statement of the defendant's account with 
“the plaintiff bank duly certified by the 
branch manager under the Bankers’ 
Books Evidence Act and deposed to the 
correctness of the said_ statement. It 
appears that a sum of Rs. 10,317.04 was 
due and owing by the defendant to the 
plaintiff as on 30th November, 1965, 


4 By two letters dated the 13th 
Sied 1963 and 29th April, 1964, 
copies of which have been made Exhibits 
T and 'K? the plaintiff demanded pay- 
ment of the overdraft balance then out- 
Standing but the defendant failed and 
d to pay the same. 


It only remains for me to add 
that A hot the defendant filed a writ- 
ten statement. he chose not to appear at 
the trial Having regard to the evidence 
piven by Mr. Satiranjan Patitundi I am 
satisfied that’ the plaintiffs claim ought 
to aa 


There will, therefore. be a de- 
cree yee Rs. 10,317-04 n, interim interest 


have beer made exhibits at the. 


A. I. R. 
at 4 per cent and interest on judgment ati. 


6 per cent per annum and costs. 
_ Order accordingly, 


AIR 1974 CALCUTTA 152 (V 61 C 29) - 
B. C. MITRA AND S. C, DEB, JJ. 

The Rajputana Trading Co. Ltd, 
Petitioner v. Malay Trading Agency. Ress 
ipondent, 

Supreme Court Matter of 1972, 
(Suit No. 1466 of 1969) D/-13-2-1973. 

(A) Constitution of India, Art. 133 (1) 
(b) — Application under S. 5. Limitation 
Act — Order condoning delay, in filing 
appeal, if a final order, (X-ref:—Limita- 
tion Act (1963), S. 5 — Condonation of 
delay — If final order.) 


An order under S 5 of the Limitation 
Act. 1963 condoning the delay. in filing 
the memo. of appeal is not a ‘final order’ 
within the meaning of art. 133 (1) (b) of 
the Constitution of India, as the disputes . 
between the pariies to the appeal still re- 
main to be adjudicated upon in the or- 
dinary way. Case law Referred, 

(Para 11) 

(B) Constitution of India, Art. 133 
(1) (b) — Memorandum of appeal against 
decree in suit valued over Rs.20.000 — 
Application for condonation of delay 
allowed under S. 5 of the Limitation Act, 
if can be said to satisfy the test of valua- 
tion. 

It cannot be said that in allowing an 
application.under S. 5.of the Limitation 
Act for condoning the delay in filing the 
memorandum of appeal the Court is in- 
directly dealing with the petitioners 
claim for relief in respect of a matter 
which was valued in the suit at more 
than Rs. 20,000. (Para 13) 


Dipankar Ghose with S, K. Kapoor 
and P. K. Roy. for Petitioner; P. K. Das 
with S. Pal fór Respondent, 


B. C. MITRA, J.—This is an appli- 
cation for a certificate under Art. 133 (1) 
(b) of he Constitution for leave to appeal 
to the Supreme Court. The application 
out of which this present application for 
leave to appeal has been made was an 
application under S. 5 of the Limitation 
Act, 1963. for condonation of delay in 
filing the Memorandum of Appeal. The 
respondent in this application made an 
application for condonation of delay 
which was disposed of by a judgment 
and order dated May 23, 1972, condoning 
the delay in presenting the Memorandum 
of Appeal and extending the time to file 
the same. Being aggrieved by this judg- 
ment and .order. the petitioner now 
seeks a certificate for leave to appeal to 
the Supreme Court. ‘The Appeal Court 
in making the crder of May 23. 1972 
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came to the conclusions that the respon- 
dent in his application for condonation 
of delay had made out sufficient grounds 
for condoning the delay in presenting the 
Memorandum of App 


2. There are two points involved 
In this application, namely, whether the 
order is a final order and whether the 
valuation test required by Article 133 
(1) (b) of the Constitution is satisfied. 
Mr. Dipankar Ghose. Counsel for the peti- 
tioner. contended that the application for 
condonation of delay was an original and 
an independent proceeding, and it could 
not be correlated to the disputes between 
the parties in the appeal which is still 
pending. He argued that at the time when 
that application was moved, there was no 
proceeding pending in this Court, and the 
respondent's application must, therefore, 
be treated to be an independent and ori- 
final proceeding. The contention as 
raised by the parties in that application, 
he further argued, was finally decided by 
the Court. in condoning the delay in 
filing the Memorandum of Appeal, and 
therefore, the order made by this Court 
must necessarily be treated to bea final 
order. He also argued that a vital qu- 
estion had been decided by the Court in 
disposing of the respondent’s application, 
namely, the question of limitation and it 
‘was not open to the parties in the appeal 
now pending. to reagitate that question 
in this Court. He concluded by arguing 
that all the requirements of a final order 
as contemplated by Article 133 (1) (b) of 
the Constitution were satisfied and, 
therefore, it must be held that the order 
was a final order. 


3. In support of this aspect of 
the case Mr. Ghose relied on several de- 
cisions of the Supreme Court to which I 
will proceed to refer. The first case re- 
lied upon by him was the decision of the 
Supreme Court reported in Ramesh v. 
Gendalal Motilal Patni, AIR 1966 SC 
1445. In that case an application was 
made before the High Court under Arti- 
ele 226 of the Constitution for issue of 
writs of certiorari and prohibition against 
reopening of a case, in which the Claims 
Officer under the local statute had dis- 
charged a debt due to the respondent, It 
was held firstly that a proceeding under 
Article 226 for a writ of certiorari for 
bringing up of a proceeding for con- 
sideration was a civil proceeding. if the 
original proceeding concerned civil rights. 
It was also held that under Article 226 
the High Court was moved to intervene 
to bring up before itself the records of 
& case decided or pending before a Tribu- 
nal within the High Court's jurisdiction 
end that a petition to the High Court 
invoking this jurisdiction was a proceed- 
ing independent of the original contro- 
versy. It was further held that a deci- 
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sion in the exercise of this jurisdiction 
whether interfering with the proceedinz 
before a Tribunal or declining to do so. 
was a final decision in so far as the High 
Court was concerned because it finally 
terminated the special proceedings be~ 
fore the High Court, who similarly dis- 
missed the petition and thereby upheld 
the jurisdiction of the Claims Officer. 
Relying on this decision Mr. Ghose con- 
tended that the application under S. 5 
Of the Limitation Act was also an inde- 
pendent proceeding and it finally de- 
termined the disputes between the par- 
lies in that proceeding. 


4. The next case relied on by Mr. 
Ghose was also a decision of the Supreme 
Court reported in Mohanlal Maganlal v. 
State of Gujarat, AIR 1968 SC 733. In 
that case after enquiry under S. 476 of 
the Criminal Procedure Code a Magis- 
trate had ordered filing of a complaint 
against the appellant in respect of offences 
under Sections 205, 467 and 468 read with 
S. 114 of the Indian Penal Code, An ap- 
peal was preferred against the order of the 
Magistrate and the Additional Sessions 
Judge held that the complaint was justi- 
fied but only in respect of the offences 
under Section 205 read with Section 114 
of the Indian Penal Code. A revision ap- 
plication was moved before the High 
Court and this application was dismissed. 
Thereafter the High Court gave a certi- 
ficate under Article 134 (1) (c) of the Con- 
stitution. A preliminary objection was 
feken before the Supreme Court on be- 
half of the respondents that the High 
Court's order in dismissing the revision 
application was not a final order. The 
majority view of the Supreme Court was 
that the order passed by the High Court 
was a final order within the meaning of 
Section 134 (1) (c) as the controversy be- 
tween the parties as to whether the com- 
plaint in respect of the offences with 
which the accused was charged was justi- 
fied or not was disposed of by the order 
ot dismissal and that question was finali; 
decided, -It was further held that the 
finality of that order should not be judg; 
ed by correlating that order with the 
controversy in the complaint. namely, 
whether the appellant had committed the 
offence with which he was charged, It 
was also held that the fact that the con- 
troversy still remained was irrelevant. 


5. The next case relied on by 
Counsel for the petitioner was also a deci- 
Sion of the Supreme Court reported in 
Asbestos Cement Ltd. v, P. D. Sawar- 
kar AIR 1971 SC 100 in which it was 
held that an order dismissing a writ peti- 
tion challenging the validity of an indus- 
trial award was a final order in a civil 
proceeding within the meaning of Art. 
133 (1) of the Constitution, although the 
award disposed of only one of the items 
of the Charter of demands by the work- 
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men leaving the rest of the items to be 
adjudicated upon by a subsequent award. 

6. Reliance wag next placed by 
Counsel for the petitioner on arother de- 
cision of the Supreme Court reported in 
Ahmedabad Manufacturing ani Calico 
Printing Co, Ltd. v. Ramtahel Ramanand, 
AIR 1972 SC 1598, In that case an appii- 
cation was moved under Art. 227 of the 
Constitution and the question was whe- 
ther the order made by the High Court 
was a final order. It was held that an 
order under Art. 227 of the Constitution 
was to be treated as a final order if it 
finally: settled some points affecting the 
rights of the parties and to that extent, 
such an order was to be treated is a final 
order just as in the case of an order 
under Art. 226, 


7. Reliance was next placed by 
Counsel for the petitioner on a Ben 
Decision of this Court reportec in AIR 
1969 Cal 253 for the proposition that tne 
judgment and decree or final order 
against which a certificate of fitness was 
sought for. must be final and not preli- 
minary or interlocutory. 


8. Relying on the decisions men- 
tioned above, Counsel for the ~etitioner 
contended that all the tests of Enalily of 
an order had been satisfied in this case 
as there remained nothing to be decided 
so far as the controversy and dispute be- 
tween the parties in that application was 
concerned. He submitted that keeping 
in view the observations of the Supreme 
Court in the cases mentioned above. the 
order must be held to be final order 
although the dispute between tke parties 
ín the appeal still remained pending. 


9. Mr. Pradip Das, Counsel for 
the respondent, on the other hend, cor- 
tended that judged by anv test, the order 
could not be treated or held to be a final 
order, even though the proceeling in 
which the order was made was ireated 
or held fto be an independent and an ori- 
ginal proceeding. He submitted that the 
controversy between the parties still re- 
mained entirely outstanding and those 
eentroversies could be adjudicated oniy 
in appeal which the Court was yet io 
hear, It was further argued that even 
assuming that one issue in the appeal. 
namely. the question as to limitation was 
finally decided. and even if this question 
was treated to be a cardinal issve in the 
appeal, the order of the appellale Court 
condoning the delay in filing the memo- 
randum of appeal, could not be treated to 
be a final order. In support of this con- 
tention he relied on several decisions to 
which I will now briefly refer. The first 
d=:ision on this question relied on by Mr. 
Das was a decision of the Supreme Court 
reported in a case. M/s Tarapore & C^. 
Madras v. M/s, V/O Tractors Export, 
Moscow, AIR 1970 SC 1168, 


In that ; 


ALE 
ease an application for interim injunce 
tion was made in a suit restraining 

defendants from taking any steps in 
pursuance of a letter of credit and an in- 
terim injunction was granted by the 
learned single Judge of the trial Court. 
In appeal a Division Bench of the High 
Ccurt set aside that order and afasist 
this order an application was made foy 
a certificate under Art. 133(1) (a) and 
(b) of the Constitution. The High Court 
took the view that an order granting ins 
terim injunction was a final order as fax 
as the High Court was concerned deters 
mining the rights of the parties within 
that lis or proceeding which was inde- 
pendent. though ancillary to the suit and, 
therefore, a certificate ought to be grant« 
ed. The Supreme Court revoked ‘the 
order of the High Court granting the 
certificate and in doing so, dealt with 
all the earlier decisions of the Judicial 
Committee, the Federal Court and also of 
the Supreme Court on this question. It 
was held that the expression “judgment” 
in Art. 133 (1) meant a final adjudication 
by the Court of zhe rights of the parties 
énd an interlocutory judgment, even if 
it decided an issue without finally deter 
mining the rights and liabilities of the 
Parties, was not a judgment, however 
cardinal the issue might be. In coming 
to the conclusion the Supreme Court re- 
viewed all the earlier decisions on the 
question of a final order and in partis 
cular took into consideration the obsers 
vation of Mukherjee J. in Mohammed 
Amin Bros, Ltd, v. Dominion of India, 
AIR 1950 FC 77. It was also held that 
if the order passed by the High Court 
did not finally dispose of the suit or 
proceeding. and left the rights and obli- 
Bations of the parties for determination 
in the suit or proceeding the order was 
not final within the meaning of Art. 133 
(1) (a) and (b). I: was held also that the 
order did not dezermine the rights and 
obiigations of the parties in relation to 
the matters in dispute in the suit. Be- 
fore proceeding tə deal with the other 
cases it is to be noticed that it was con~ 
tended on behalf of the appellant in that 
case that the judgment of the Suprema 
Court in AIR 1968 SC 733 (supra), supere 
seded the views taken on this question 
by the earlier decisions, After taking 
into consideration the facts involved in 
that case it was held that no departure 
was made from the earlier judgments of 
the Judicial Committee, the Federal 
Court and of the Supreme Court by what 
thas been said in Mohanlal Maganlal Tha- 
cker’s case, AIR 1968 SC 733 (supra) 
The next case relied on by Mr, Das was 
& Bench decision of this Court reported 
In (1962) 46 ITR 383 (Cal). In that case 
an application was made under Sec, 66 
(2) of the Income-tax Act, 1922, for an 


order directing the Income-tax Appellata 
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Tribunal to state a case. This applica- 
tion was dosnicsed and thereupon an ap~ 


plicauélfuwas made for a certificate under 
Art, (1) of the Constitution. It was 
held that’ the order was not a order 


as ıt dd not dispose of the case finally 
or affeeted the rights of the parties to 
the application and therefore such an 
order could not be held to be a judg- 
ment, Jecree or final order within the 
meaning of Art. 133 of the Constitution. 


Relying upon this decision Mr. Das con- 


tended that the application under Sec- 
tion 66 (2) of the Income-tax Act, 1922, 
couli aot but be held to be an inde- 
pendenti original proceeding before this 
Court because there was no lis pending 
-in this Court and yet it was held that 
it was not a final order. This contention 
was advanced by Mr, Das in repelling 
the arzument of Mr. Ghose, that since 
` the proceeding was an independent ori- 
ginal proceeding, the order made by the 
appellete Court condoning delay in filing 
of the memorandum of appeal must be 
íreatec to be a final order. It seems to 
us that there is a good deal of force in 
Mr, Das's contention so far as this ques~ 
tion is concerned. Mr, Das also relied 
on a Bench decision of the Madras High 
Court reported in AIR 1953 Mad 727 for 
the proposition that the order made in 
condoning delay in filing of the memo- 
randum of appeal was a procedural order 
though it might have far-reaching con- 
sequerce and adversely affected the 
rights of the parties. Such an order, it 
was further held in that case, could not 
be he'd to have decided the rights of the 
parties. It is not necessary for me to 
£o inlo the question whether the order 
against which appeal is now sought to 
be preferred to the Supreme Court wasa 
procedural order or an order which sub- 
Stantially affected the rights of the par- 
ties. As I see it, the petitioner in order 
to ge- a certificate must satisfy the test 
that she order is a final order, On the 
question whether the order is a final 
order counsel for the respondent also re- 
lied on a Bench decision of the Punjab 
High Court reported in AIR 1958 Punj 
313. In that case it was held that the 
test tor determining the finality of an 
order was whether the order finally dis- 
posed of the rights of the party and that 
the finslity must be a finality in relation 
. to the suit. It was also held in that case 
that -he fact that an order decided a mat- 
ter which was vital. was itself not 
mate-ial unless the decision put an end 
to the suit. Reliance was also placed by 
counsel for the respondent on another 
decison of the Supreme Court Prem- 
chand Satramdas v. State of Bihar, AIR 
¥951 SC 14, for the proposition that even 
though an order was made In an inde- 
pendant and original proceeding, it must 
be shown that the order finally decided 
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the dispute between the parties in order 
to be held to be a final order under Arti- 
cle 133 (1). In that case an application 
was made under Section 21 of the Bihar 
Sales Tax Act for an order directing the 
Board of Revenue, Bihar. to state a case 
and to refer it to the High Court, but 
this application was summarily reiected 
and thereupon an application was made 
tə the High Court for leave to appeal to 
the Federal Court and this application 
was granted. At the hearing before the 
Supreme Court a preliminary obiection 
was raised on behalf of the respondent 
that thc appeal was not competent and it 
was held that an order of the High Court 
declining to call upon the Board of Re- 
venue to state a case under Sec. 21 of 
the said Act was not a final order passed 
in exercise of either original or appel- 
late jurisdiction and was not therefore 
appealable The next ease relied on by 
counsel for the respondent was a Bench 
decision of the Patna High Court report- 
ed in AIR 1927 Pat 175, In that case an 
application was made for proceeding in 
forma pauperis. This application was re- 
fused, and thereafter an application was 
made for leave to appeal to the Privy 
Council It was claimed on behalf of 
the petitioner in that case that the order 
refusing leave to appeal to the Privy 
Council was a final order and was there- 
fore appealable under Section 109 (a) of 
ihe Civil Procedure Code. It was held 
that the order was not a final order as 

it did not in any way finally determine 
the rights of the parties and was merely 
an interlocutory order prescribing the 
procedure under which the appeal should 
be conducted. The next case relied on 
by counsel for the respondent was a 
Bench decision of this Court reported in 
AIR 1960 Cal 77. dn-that case, in a suit 
for ejectment, a decree was passed, an 
appeal was preferred against the decree 
to the High Court which remanded the 
suit for decision on certain questions. 
On remand the trial Court again decreed 
the suit and thereafter an appeal was pre- 
sented to the High Court. In the mean- 
time there was an amendment of the 
Bengal, Agra and Assam Civil - Courts 
Act by West Bengal Act 16 of 1957 as a 
result of which the pecuniary limit of 
the District Judge was raised from 
Rs. 5,000 to Rs, 10,000. A Division Bench 
of this Court held that since the valua- 
tion of the appeal was Rs. 6,400 the High 
Court had no jurisdiction to entertain the 
appeal and directed the return of the 
memorandum of appeal for presentation 
to the proper Court. An application for 
a certificate for fitness under Art, 133 (1) 
was filed and it was held that the order 
of the High Court was nota judgment 
within the meaning of Art, 133 of the 
Constitution, es the order wes an inter- 
locutory order. 
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10. Upon a careful consideration 
of the several decisions on which coun- 
sel for the parties relied on, I am of the 
opinion that the order in respect of which 
the certificate is prayed for, cannot be 
held to beg final order. The disputes 
between the parties still remain to be 
' adjudicated upon and no part of these 
disputes have been touched -ın the order, 
except the question of limitation with 
regard to the filing of the appeal, Mr. 
Ghose contended that the test of finality, 
namely, that the order must be final 
order and that unless the disputes be- 
tween the parties were finally  adjudi- 
cated upon it could not be said to bea 
final order, applied only in those cases 
where en order was made in the appeal 
or in an application in a pending pro- 
ceeding, He submitted that those tests 
did not apply and could not be invoked 
in the case of an independent original 
application as the one in which the order 
was made by the appellate Court con- 
doning the delay in filing the memoran< 


dum of appeal We do not think that 


there is any warrant for such a propo- 
sition, although it may be seid that in 
some of the cases discussed earlier the 
applieation was made in an appeal or in 
a pending proceeding But quite clearly 
in some of the other decisions discussed 
above the application wag not made in a 
pending suit or appeal but was an in- 
dependent original application, On this 
question reliance was placed by Mr. Das 
on a decision of the Supreme Court in 
Prakash Chand Agarwal v. M/s. Hindu- 
. Sthan Steel Ltd.. AIR 1971 SC 2319, In 
that ease an application was made under 
O. 9, R- 13 of the Code of Civil Procedure 
and a certificate was granted by the High 
Court. A question was raised as to the 
validity of this certificate and it was held 
that the Constitution contemplated filing 
-of an appeal by a cerificate only against 
a judgment, decree and a final order of 
the High Court and it did not contem- 
plate en appeal in a suit which was still 
a live suit and in which further proceed- 
ings were to be taken. In that case the 
suit was decreed in the absence of the 
defendant who made an net to 
set aside the decree under O. 9, R. 13 of 
the Code of Civil reset Rc " This ap- 
plication was rejected by the trial Court 
but the High Court took the view that 
there were valid reasons for setting aside 
the ex parte decree, It was held by the 
Supreme Court that as a result of the 
setting aside the decree the suit was very 
much alive and therefore the order could 
not be treated to be a final adjudication 
of the suit itself, Reliance was also placed 
by Mr. Das on a decision of this Court 


reported in AIR 1960 Cal 203 for the 
proposition that a proceeding under O.9, 
R. 13, was an original proceeding quite 
Independent of the suit, which stood dis- 


ALB 


posed of upon a decree ex parte being 


passed. 


11. In our view the E os of 
Mr. Das on the question, namiely, that 
the order is not a final order should be 
upheld. As I said earlier, the disputes 
between the parties in the appeal still 
remain to be adjudicated upon in the 
ordinary way. 


12. This concu would have 
been enough to dispose of this application 
but since the question of valuation has 
been gone into, it is necessary to deal 
with the same. Mr. Ghose contended 
that valuation test required by Art. 133 
(1) (b) of the Constitution is amply satis4 
fied in this case He argued that the 
judgment, decree or final order involved - 
directly or indirectly a claim of question - 
respecting property the value of which 
was Rs. 20,000. He also argued that the 
claim in the suit and in the appeal was 
for ejectment of the tenant from a pre- 
mises, the value of which was more than 
Rs. 26,000 and therefore the decision of 
the appellate Court condoning: the delay 
in filing of the memorandum of appeal 


' indirectly. at any rate. dealt with the 


claim respecting property the value of 
which was Rs, 20,000, Mr. Das, on the 
other hand, argued that the question of 
the claim in the suit or in the appeal 
was not before the appellate Court at all 
application for condonation of de« 
lay. He submitted that the only ques« 
tion before the Court in that application 
"as whether the delay in filing the me- 
morandum of appeal ought to be cons. 
doned. He drew our attention to the 
Order as drawn up and argued that the 
only relevant order was that the delay 
in making the application be and the 
same is condoned and that the time to 
title the memorandum .of appeal herein 
be and the same is extended, He argued 
that the question of the claim to recover 
possession of the property was not dealt 
with by the Court at all. and, therefore, 
the valuation test required by Art. 133 
(1) (b) of the Constitution was not com- 
plied with. On the question of valuation 
a number of decisions were relied on by, 
the parties to which I will briefly refer, 
Mr. Ghose relied on the decisions report- 
ed in ATR 1968 Cal 316, AIR 1966 -Cal 
398, AIR 1923 Bom 23 (1) and (1908) ILR . 
32 Bom 108. Mr. Das on his part re- 
lied on the decisions reported in AIR 
1965 Sc 1440, AIR 1926 Pat 102, AIR 
1966 Mys 237. AIR 1969 Cal 547. AIR 
1970 Goa 104 and AIR 1968 Cal 316. 


13. Upon a careful consideration 
of the decisions poo above, upon 
which gon for the parties relied, 
seems. t Ae the requirement of 
Art, 133 ri) *) of the Constitution has 
not been complied with in this case. The 
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Court in dealing with the  respondent's 
application for condonation of delay was 
not dealing with any claim or question 
relating to recovery of possession of pro- 
perty at all The only question before 
the Court was whether the delay in filing 
the memorandum of appeal ought to be 
condoned. It cannot, in my view. be 
said that in allowing the respondent's ap- 
plication for eondonation of delay the 
Court was indirectly dealing with the 
petitioner's claim for recovery of posses- 
sion of property. The contentions of the 
parties relating to recovery of possession 
was not before the Court at all, the only 
question before the Court being whe- 
ther cn ihe facts the delay in filing the 
memorandum of appeal ought to be con- 
doned. In my view, a certificate contem- 
plated by Art, 133 (1) (b) of the Consti- 
tution cannot be granted by the Court on 
the facts of this case. 


14. For the reasons mentioned 
above this epplication fails and is accord- 
ingly dismissed with costs. 

s J.:1— I agree. 
Application dismissed, 
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Kishanram Saha, Petitioner v. State 
of West Bengal and another, Opposite 
Parties 


Civil Revn, Case No, 1224 of 1971, D/- 
15-1-1974. 

West Bengal Estates Acquisition Act 
(1 of 1954), S. 5-A (3) (ii) — Enquiry into 
transfer of land — Duties of Revenue 
Officer. 

Revenue Officers conducting an en- 
quiry under'S. 5-A (ii) must come to a 
finding as to whether the land in ques- 
lion was retained by the transferee. He 
can only then proceed to apply the con- 
sequences under S. 5-A (3) (ii). 

(Para 2) 


Sudhanshu Bhusan Sen and Miss 

Roy, for Petitioner;  Asoke 
Kumar Sen Gupta, for Opposite Parties. 

ORDER*—This Rule arises out of a 
proceeding under Section 5-A of the West 
Bengal Estates Acquisition Act, 1953. 
The transferor js the petitioner. The Re- 
venue Officer held the transfer to be bona 
fide. ‘Thereafter a fresh proceeding was 
started under Section 5-A (3) (li) of the 
said Act. One of the grounds agitated 
before the Special Judge in appeal on 
behalf of the petitioner is that Section 
5-A of the Act was ultra vires of the 
Constitution. That point has now been 
set at rest by a decision of this Court 
end it has been held to be intra vires, 
The said point is no longer being pressed. 
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2. The other point that was agi- 
tated before the Special Judge was that 
the order passed by the Revenue Officer 
under Section 5-A (3) (i) of the Act was 
illegal Mr, Sen appearing on behalf of 
the petitioner has a point coupled with 
Sweet reason. He says that theré is no 
finding arrived at either by the Revenue 
Officer or by the Special Judge in appeal 
as to whether the transferred land or 
any part thereof was asa matter of fact, 
retained by the transferee under the pro- 
visions of Section 5-A (3) (ii), It has 
given a new edge to the controversy. 
The said sub-clause (ii) in my opinion, 
Opens with the duty laid on the Revenue 
Officer first, to come to a finding as to 
whether any such land was retained by 
the transferee. I will stop here to ob- 
serve further, then and only then. the 
Revenue Officer can proceed to apply the 
consequences under Cl. (ii) of S, 5-A (3). 
This is the arithmetic of the legal stabi- 
lity and the dust, I believe, should now 
Settle down. It is a hopeful straw in the 
wind for the petitioner for the present. 


3. I have heard Mr. Sen Gupta 
combating the view of his opponent ap- 
pearing on behalf of the State which is 
in an awkward spot in this case. Having 
heard both the learned Advocates. I think 
that Mm, Sems contention ls correct and 
the same should be accepted. I noticed 
Mr. Sen Gupta’s sense of uneasiness as 
he ran into trouble, His argument cut 
too many corners and opened pres 
maturely. 


4, Accordingly, the Rule fs made 
absolute in part In other words, the 
finding that Section 5-A was not ultra 
vires would remain and it would no 
longer be allowed to be agitated by the 
petitioner before the Revenue Officer 
but so far as the order passed on the 
4th of November 1969 under S. 5-A (3) (31) 
read with S. 47 and S. 6 (1) of the Act 
passed by the Revenue Officer 
must be set aside with a direc- 
tion to the Revenue Officer to come 
to an appropriate finding as directed 
above and as provided for in clause (ii) 
of sub-section (3) of Section 5-A of the 
Act, The part of the order of the Spe- 
cial Judge to the above extent is also 
Set aside. 


The parties would be entitled 
evidence before the Revenue 
Officer so that he might come to a proper 
finding, The Revenue Officer Is 
reminded to read carefully the 
judgment of this Court in Ambulakhya 
Mukherjee v. State of West Bengal re 
ported in ILR (1966) 1 Cal 495 and than 
to proceed to decide the case and pass 
necessary and appropriate orders as proe 
vided for in the Act and the Rules, after 
service of notice on the parties, 
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6. There would howev2r be no 

order for costs, 
7. Let the records be sent down 
immediately. 
Rule made absolute, 
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T. K. BASU. J. 

Sumanlal Parekh and others. Appel- 
lants v. Collector of Central Excise and 
Customs, W. Bengal and others, Respon- 
dents. 

Matter No. 

78. 


(Control) Act (1968)  Sec- 
tion Prohibition regarding 
“Primary Gold” —— Whether article is 
‘Primary Gold’ is a jurisdictioral fact— 
oneous finding will merit "Certiorari". 
Essential pre-condition for applica- 


395 of 1971, D/-21-1- 
Gold 
8 (1) 


tion of the section is that -he arti- 
cle in question must be “Primary 
Gold" as defined in S. 2 (rj. This isa 


collateral fact which the authorities must 
correctly decide in order to assume juris- 
diction under this section. When such 
finding is wrongly decided the Court can 
correct it in exercise of its high prero- 
gative by issuing appropriate writs, In 
the instant case notice for violation of 
this section was quashed by holding that 
the article in question was not ‘Primary 
Gold" and hence the authorities had no 
jurisdiction to initiale any proceedings 
by invoking the provisions of this section. 
AIR 1956 SC 463, Rel on. (X-Hef: Con- 
stitution of India, Art. 226.) 
(Paras 9. 14. 21) 
ORDER:—In this application ‘he peti- 
lioners Sumanlal Parekh and Ram Chan- 
dra Varma challenge a notice dated 24th 
April 1971. The opening paragraph of 
the notice is in the following terms*— 
“Whereas. on the evidence Indicated 
fn the enclosed sheets, there is reason to 
believe that you have contravened the 
provisions of the Gold Control Act, 1968, 
inasmuch as vou acquired anc had in 
your possession, custody or control, pri- 
mary gold in the form of 98 pieces of 
semi-finished churis weighing 2,000 gram- 
mes valued at Rs. 38,000 (approx) in vio- 
lation of S. 8 (1) of the Gold ‘Control) 
Act, 1968." 


2. It may be mentioned at this 
stage that out of 98 pieces of churis 
which are mentioned in the paragraph 
jndicated above 50 pieces form the sub- 
ject-matter of the present application and 
48 pieces form the subject-matter of an- 
Other application being matter No. 397 
of 1971 (Pankaj Parekh and ofhers v. 
Collector of Central Excise and  Cus- 
toms, West Bengal and others). 


HQ/E.Q/D640/73/CSJ 


collect the said insured parcel.. 


ALE 

3. According to the petitioner 
No. 1 he carries on business under the 
name and style of Messrs, Jai Hind Je- 
wellers at No, 143. Cotton Street, Cal- 
cutta, and has been holding a licence 
granted under Section 27 of the Gold 
Control Act, 1968 (hereinafter referred to 
as the Act) authorising it to carry on 
business as dealer in gold ornaments and 
the licence has been renewed from time 
to time. On or about the 13th July, 
1970. one Himatmal Shah of Bombay 
sent a demand draft of Rs. 20.000 through 
the Dena Bank of Bombay to Messrs. Jai 
Hind Jewellers for the purpose of pur- 
chasing some gold ornaments through 
the petitioner No. 1. Acknowledgment 
receipt of the said demand draft for the 
sum of Hs 20.000 was duly received by 
the said Himatmal Shah. Thereafter on 
the 2nd August 1970. the petitioner No. 1 
went to Bombay and gave delivery of 50 
pieces of gold  churis weighing 1 kp. 
along with Gold Control Vouchers aad 
bills for the same, 


4. Some time in October 1970, 
the said Himatmal Shah returned those 
gold bangles to Messrs. Jai Hind Jewel- 
lers as the designs of the ornaments were 
not up to the satisfaction of his family. 
According to the petitioner, the said 50 
pieces of gold bangles were sent through 
the insured postal parcel under receipt 
No. 900 dated 24th October 1970. through 
the General Post Office of Bombay to 
Messrs. Jai Find Jewellers. Sri Himat- 
mal Shah also sent along with the said 
insured parcel a letter in Guiarathi Jan- 
guage written to the petitioner No, 1 re- 
questing him to change the design of 50 
pieces of bangles as shown by a 
piece of sample made of bronze, 


5. According to the petitioner on 
the 26th October 1970. the petitioner 
No. 2 went to Burrabazar Post Office to 
After 
he had collected the said parcel he was 
intercepted by the Customs Officers who 
wrongfully seized the said insured par- 
cel containing 50 pieces of gold churi. 

6. Although several contentions 
have been raised on behalf of the peti- 
tioner challengnig the notice to show 
cause issued under Section 8 (1) of the 
Act. the principal challenge is on the 
basis that the authorities had no furis- 
diction or power to initiate any proceed- 
ing under Section 8 (1) of the Act in res- 
pect of the articles which have been seiz- 
ed by them. In order to appreciate this 
contention it would be necessary to look 
at some of the relevant provisions of the 
Act. 


7. Section 8 {1) of the Act under 
which the proceedings have been taken 
provides as follows:— 

"8. (1) Save as otherwise provided, 
in this Act, no person 
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(à own or have in his possession, 
custody or control or 

(ii) acquire or agree to acquire the 
EUR possession, custody or control 
of. or 

(iii) buy. accept or otherwise receive 

or agree to buy, accept or otherwise re- 
ceive any primary gold." 
It is clear from the above provisions that 
it contains a prohibition, save as other- 
wise provided in the Act, against any 
person owning or having the possession, 
custody, control or agreeing to acquire 
or accept or otherwise receive ‘primary 
gold’. In other words, the essential pre- 
condition for the operation of the provi- 
sions contained in Section 8 (1) of the 
Act must be that the article in question 
is primary gold. 

8. The expression ‘primary gold’ 
has been defined in Section 2 (r) of the 
Act as follows:— 

"'primary gold’ means gold in any 

unfinished or semi-finished form and in- 
cludes ingots, bars, blocks, slabs, billets, 
shorts, pellets, rods, sheets, foils and 
wires,” 
This definition of “primary gold" as 
found in the Act may be read in con- 
junction with the definition of ' 'ornament" 
which is to be found in Section 2 (p) 
of the Act and fs as follows:— 

"'Ornament'! means a thing In a 
finished form. meant for personal adorn- 
ment or for the adornment of any idol, 
deity or any other object of religious 
worship, made of, or manufactured from, 
gold, whether or not set with stones or 
gems (real or artificial), or with pearls 
(real, cultured or imitation) or with all 
or any of them, and includes parts, pen- 
dants or broken pieces of ornament. 


Explanation.—For the purposes of 
this Act, nothing made of gold, which 
resembles an ornament, ] be deemed 
to be an ornament unless the thing 
(having regard to its purity, size. weight, 
description or workmanship) is such as 
commonly, used as ornament in any State 
or Union territory.” 


9, On a construction of the 
scheme of the Act and having particular 
reference to the definition of "primary 
fold” and "ornament" which I have set 
out above, it seems to me that an essential 
pre-condition for assumption of iurisdic- 
tion under section 8 (1) of the Act is that 
the article in question must be primary 
gold. It is undoubtedly for the Gold Con- 
trol Authorities to decide that collateral 
question of fact, namely, ‘whether the 
article in respect of which the proceedings 
are sought to be initiated is ‘primary 
gold’ or not within the meaning of the 
Act. It is only upon a correct finding of 
that collateral fact that the authorities 
can assume jurisdiction to invoke the pro- 
visions of Section 8 (1) of the Act for 
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the purpose of initiation of proceeding 
thereunder. ‘This fact as to whether the 
article in question is ‘primary gold’ or 
not is.inmy view, clearly a jurisdictional 
fact, that is to say. a collateral fact upon 
& correct finding of which the assump- 
tion of jurisdiction by the authorities 
under Section 8 (1) of the Act will de- 
pend. It is well settled that if the auth- 
orities assume jurisdiction on a wrong 
finding of the collateral fact, the Court 
in exercise of its high prerogative juris- 
diction can correct that error. In other 
words, in examining the correctness of 
the finding of a jurisdictional fact the 
Court issuing a writ of certiorari really 
acts as .a Court of Appeal, 


10. Reference may be made im 
this connection to a decision of the Sup- 
reme Court which was referred to by 
Mr, Asoke Banerjee who appeared on 
behalf of the respondents. That is the 
decision of Raman and Raman Ltd. v. 
State of Madras, reported in AIR 1956 
SC 463. In that ease it was held that 
there may be cases where the jurisdic- 
tion of an inferior tribunal may depend 
upon the fulfilment of some condition 
precedent or upon the existence of some 
articular fact. Such a fact is collateral 
to the actual matter which the inferior 
tribunal thas to try. and the determina~ 
tion of whether it exists or not is log 
cally and in sequence prior tothe deter 
mination of the actual question which the 
inferior tribunal has to trv. 

11. It was further held that ka 
such a case, in certiorari proceedings a 
Court can enquire into the correctness of 
the decision of the inferior tribunal as 
to the collateral fact and may reverse 
that decision if it appears to it. on the 
materials before it. to be erroneous, 

12. In cases where the fact in 
question is a part of the very issue which 
the infericr tribunal has to enquire into, 
a Court cannot issue a writ of certiorari 
although the inferior tribunal may have 
arrived at an erroneous conclusion with 
regard to it. 

13. On the strength of this decision 
Mr. Banerjee sought to argue that the 
question whether the article which was 
the subject-matter of the proposed pros 
ceeding was ‘primary gold’ or not was 
not a collateral or jurisdictional fact but 
was a fact in issue. Consequently it was 
submitted that although the Customs 
Authorities might have come to a wrong 
conclusion on that fact in issue, the High 
Court should not interfere in exercise of 
its writ jurisdiction. 

14. Iam unable to accept this con< 
tention of Mr. Banerjee. It seems to më 
that the facts in issue in the instant casa 
would be whether the petitioner had 
contravened any provisions of the Act 
end if so what are the consequences 


a. 


, exipression 


, that 
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thereof. That is the issue which the 
authorities propose to adjudicate in pur- 
suance of. the impugned notice.: Before 
they can embark upon an enquiry into 
the fact in issue, as I have already-indi- 
cated above, the authorities will have to 
come to a decision on the collateral or the 
jurisdictional fact. before they can invoke 
the provisions. of Section 8 (1) of the 
Act,- that the article in question is "pri- 
mary gold". If that decision is errone- 
ous, then, as has been laid down by the 
Supreme Court, this Court hes ample 
power to correct that decision if on the 
materials before it, it is so satisfied. 


15. That being the state of the 


Jaw: let us now examine the facts of the 


present case, The first important fact is 
that in the document that has been des- 
cribed as a "seizure list" or "inventory 
of the goods" seized under the column 
‘description of goods seized’ the following 
expression is to be found: “yellow metal 
said to be gold in form of 'Churi" Mr. 
Banerjee sought to argue that the expres- 
Sion 'said to be' should qualify nof only 
the expression ‘gold’ but also the’ expres- 
sion 'Churi. In my view that is stretch- 
ing the meaning of the expression ‘said 
to be’ a bit too far. I think what the 


seizing authority wanted to say by that. 


endorsement was that the metal out of 
which ‘Churis’ were made was a yellow 
metal which was ‘said to be gold’ but the 
‘Churi ` occurring in that 
column seems to me to be unqualified. 
It is also significant that although there 
is a statement in the seizure list that 
the articles have been seized on the rea- 

sonable belief that they are contraband, 
there is no statement anywhere in that 
list that the ae in an ed 


or semi-finished 


16. But the matter does not rest 
there, It appears that subsequent to sei- 
gure on the 12th April 1971, the Customs 
Authorities had the articles examined and 


EC by two gentlemen of the names 


Sirkar and J. Chandra who are 
em "well-known jewellers of Calcutta. 
Both of them have submitted their re- 
ports copies whereof have been, by con- 
sent of parties. tendered and would form 
part of the records of this case. The re- 
Lael of B. Sirkar is in the following 
erms:— 


"In obedience to your request, I have 
examined the churis seized relating to 
the case of M/s. Sumanlal Parekh, c/o 
Jai Hind Jewellery, Calcutta, today. the 
42th April 1971. in your office in Customs 
os Caleutta. I am of the opinion 
the said churis are unfinished orna~ 
gru and are not commonly sold as 
Such." 

It is significant that Mr, Sirkar. although 
än expert in the field of manufacture of 
ornaments, does not give any particulars 
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as to what is the extent of the lack of 
finish of these ornaments save for stating 
that they are unfinished. Apart from 

is one is completely in the dark about 
the contradiction between the two ex- 
pressions ‘churis’ and ‘unfinished’, In 
other words: if the articles concerned are 
churis which are a well-known form of 
ornament used, perhaps in most parts of 
the country, how can they be unfinished 
does not appear from the report, Further 
according to Mr. Sirkar, these ‘churis’ 
are not ‘commonly sold as such’. He 
does not say’ that they are not sold’ at 
all in the market. The report in my 
view appears to be rather hesitant on 
this aspect of the matter. 


17. Turning to the report of J. 
Chandra it is found to be more against 
the contention of the Customs Authori- 
ties. The report is in the following 
terms'— 

"In reply to your request I examined 
the churis in vour office at Customs 
House today. the 12th April 1971, The 
churis produced before me appeared to 
be finished ornaments. I have seen such 
Sort of churis to be used by the custo- 
mers from Bihar. Though the  churis 
are not highly finished. it is also in use 
with them who pay poor making charges. 


As to the query that whether such 
unfinished ornaments of crude manufac- 
ture are sold anywhere in Calcutta. I am 
to say that I cannot name any such shop 
who deals in this design of ornaments. 

To another query as to the circum- 

stances under which he has seen such 
rough cast churis with the customers of. 
Bihar. I stated that I have seen them 
wearing." - 
Although the expression *unfinished orna- 
ment’ occurs in a single place in para- 
graph 2 of the report, the report, read 
as a whole, gives me the definite impres- 
sion that, according to Mr. Chandra, | 
these ornaments were finished ornaments 
as stated in the first paragraph of the 
Report. Further. he is of the wiew, that 
it is an ornament which is in use in the 
State of Bihar. 

18. Apart from these materials 
there were no other materials before me 
on which I could come to the conclu“ 
sion as to whether these articles were 
‘primary gold’ within the meaning of the 


‘Act or ‘ornaments’ within the meaning 


thereof. Having regard to this rather 
unsatisfactory state of the documents and 
particularly having regard to the fact 
that the Reports obtained by ‘the Cus- 
toms Authorities from the experts do not 
appear to support the stand taken by 
them, I decided to undertake recourse to 
rather unusual practice of inspecting the 
articles themselves in the presence of 
thé learned Counsel for the parties, The 
fifty pieces of these articles which were 
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«kept under. a Customs seal were broken 
in my presence pursuant to my direction 
and I have had the advantage of looking 
at, them. Having done so. I have no 
«doubt in my mind that although the de- 
‘sign is of a rather simple and crude 
nature, these articles are nothing but 
‘churis as they are commonly used in this 
country and are capable of being used 
P ‘ornaments’ within the meaning of the 
ct. 


19. It may be mentioned at this 
stage that the degree of finish in the 
“sense of polish or shine or the degree of 
"üntrieacy of a design of an ornament may 
be capable of an almost infinite varia- 
tion. But that does not, in my opinion. 
and I do not think it was seriously dis- 
‘puted on behalf of the respondents, take 
away the character of ornaments from 
an article in question. A bangle may 
have no design on it in a particular case. 
"but by virtue of the absence of that de- 
sign, it does not cease to be an orna- 
"ment. 


20. Looking at the scheme of the 
Act as a whole it seems to me that what 
“the Lezislature intended was to prohibit 
"acquisition of gold of various shapes and 
"forms before it reached the stage of be- 
‘coming an ornament. Once it becomes an 
“Ornament, the Act does not contain any 
provision with regard to it except the 
"requirements of licensing the dealers. 
"Mr. Banerjee for the respondents con- 
"tended that there were suspicious fea- 
"tures of this case. He submitted that 
although the goods were of the value of 
“Rs. 20,000, the postal parcel was insured 
for a paltry sum of a few hundred rupees. 
He also submitted that there was no 
'stamp on the articles as required by Sec- 
‘tion 55 of the Act. According to him the 
real object of the transaction was to 
bring gold from Bombay to Calcutta in 
contravention of the provisions contained 
in the Act. 


21. I must say I have no adequate 
„materials before me to come to a con- 
jclusion as to what was the motive of 
the transaction. Some of Mr. Banerjee's 
suspicions may be well founded. Be that 
as it may. once the article in question 
ceases to be ‘primary gold’ and becomes 
‘ornament’ as I have already indicated, it 
would seem to me that the authorities 
under the Act who have no power or 
jurisdiction would invoke the provisions 
of Section 8 (1) of the Act as was sought 
to be done in the instant case. Conse- 
quently, the impugned notices must be 
‘held to be without jurisdiction and void. 
2: This is sufficient to dispose of 
the application, but having regard to 
Certain other points argued, I may refer 
to them briefly. 
23. Mr. Ashutosh Law for the 
petitioner made a further submission with 
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reference to the seizure list. He drew 
my attention to the provisions of Sec- 
tion 69 of the Act which provides that 
with regard to the search and seizure 
under the Act, the provisions of  Sec- 
tions 102 and 103 of the Code of Crimi- 
nal Procedure, 1898, shall applv in so 
far as they are applicable. My attention 
was drawn next to the provisions of 
Sections 102 and 103 of the Code of 
Criminal Procedure which, inter alia, 
provide that every seizure list must be 
signed bv two witnesses. My attention 
was drawn to the copy of the seizure list 
in the brief, in which there are no sig- 
natures of any witnesses. Consequently 
it was contended that the seizure was in 
contravention of Section 69 of the Act. 
Mr. Banerjee drew mv attention to the 
original seizure list from the file kept 
with the Customs Authorities. It is how- 
ever found from the records that the ori- 
ginal seizure list has been signed by two 
witnesses as required by law. It is un- 
fortunate that in the copy supplied to 
the wnetitioner those two names do not 
appear. Consequently I must hold that 
this contention of Mr. Law is without 
anv substance. 


24. The last contention advanced 
on behalf of the petitioner was that the 
respondent No. 2 who is an Inspector of 
Central Excise and Customs was not duly 
authorised under the Gold (Control) Act 
to undertake the search and seizure and 
to initiate the present  mroceedings. 
Turning to Section 4 (4) of the Act it is 
found that the Administrator appointed 
by the Central Government may autho- 
rise such person as he thinks fit to exer- 
cise all or any of the powers exercisable 
bv the Administrator under the Act ex- 
cept the powers mentiloned in that sub- 
section, 


25. Mr. Banerjee for the respon- 
dent produced before me a copy of a 
notification by which all Customs Offi- 
cers uv to the rank of Sub-Inspectors 
have been authorised to perform the 
duties under the Act by the Administra- 
tor. 'Their authorisation was, however. 
in 1962 under the Defence of India Rules. 
1962. and not under the Act, Section 116 
(2) of the Act. however. provides that 
anything done prior to the repeal of.the 
Gold (Control) Act. 1965 and the Gold 
(Control) Ordinance, 1968, either under 
those statutory provisions or under Part 
XII-A of the Defence of India Rules, 
1962, shall be deemed to have been done 
under the Act. In that view of the 
matter, this contention of Mr. Law also 
appears to me to be without any sub- 
stance. 

26. This disposes of all the con- 
tentions raised on behalf of the parties, 


27. In the result. this application 
succeeds and the Rule is made absolute. 


[Prs. 1-2] 


28. There will be a writ in the 
nature of mandamus directing the  res- 
pondents to forthwith recall and cancel 
the show-cause notice dated che 24th 
April 1971 and forbear from giving effect 
thereto in any manner whatsoever. 
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29. There wil be no order as to 
costs. 
30. Operation of this order will 


be stayed for a period of six weeks from 
date, : 
31. This order is to be drawn up 

expeditiously, 
Rule made absolute. 


AIR 1974 CALCUTTA 162 (V $1 C 32) 
ANIL KUMAR SEN J. 
Sm. Basumati Bag, Petitioner v. 
ae Howrah and others, Respon- 
ents. 


Civil Rule No. 400 (W) of 1973. D/- 
30-7-1973. 

(A) Constitution of India, Art. 226 — 
Petition by person in possession of requi- 
sitioned land — Maintainability. 

When a person is in possession of 
certain plots of lands which come within 
alignment of the approach viaduct of a 
river bridge. a writ petition oy him 
challenging the State Government's re- 
quisition of those plots is maintainable 
in law notwithstanding the fect that 
there is dispute as to his title over those 
plots, (Para 4) 

(B) Hooghly River Bridge Act (36 of 
1969) S. 24 — Section, if excludes the 
power of requisition under S. 3 of W. B. 
Land (Requisition and Acquisition) Act. 
(X-Ref,: W. B. Land (Requisitisn and 
Acquisition) Act (2 of 1948), S. 3.] 

The object of S. 24 of the Hooghly 
River Bridge Act is only to extend sta- 
tutory protection to the purpose of acqui- 
sition by providing that  acauisitions 
needed for carrying out the functions 
under the Act shall be deemed to be ac- 
quisition for a “public purpose” as defined 
in S. 3 (f) of the Land Acquisition Act 
Section 24 has thus the effect of extend- 
ing that definition clause to include 
therein the purpose for carrying out the 
functions under the Hooghly River 
Bridge Act. Section 24 in substance 
adopts the Land Acquisition Act subject 
to a little modification but does not in 
any way exclude the other general powers 
under other Acts and particularly the 
mower of requisition under S. 3 of the 
W. B. Land (Requisition and Acquisition) 
Act. if and when the acquisition or the 
requisition comes within the sanction of 
such statutes. AIR 1964 SC 1217 and 
‘AIR 1973 Cal 537, Followed. "Para 8) 
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Basuraati v. Collector, Howrah (A. K. Sen J.) 


A. I. R- 


(C) W. B. Land (Requisition and 
Acquisition) Act (2 of 1948) S. 3 — Re- 
quisition without prior show-cause notice,. 
if invalid, 

Mere fact that an order of requi- 
sition under S. 3 is not based on prior 
show-cause notice or a prior hearing wilk 
not by itself render the order invalid: 
more so when even after the service of 
the order the person affected. having 
ample opportunitv to make a representa- 
tion did not do so, ATR 1971 SC 962 
and AIR 1972 Cal 8. Followed. AIR 1972 
S. C. 2656, Explained, (Paras 12, 13} 


Whether after such requisition for 
execution of the work the land is hand- 
ed over to the Bridge Commissioners or 
to their delegate is wholly irrelevant for 
deciding the legality or otherwise of am 
Order of requisition. (Para 14» 


N. C, Chakrabarty and Bhattacharjee, 
for Petitioner; Dipankar Gupta, Sr. 
Standing Counsel B. C, Basak, Shiblal: 
Bose and Shyamal K. Sen (for Nos, 1, 2, 
6 and 10); Padmabindu Chatterjee and 
Sushil Kr, Biswas (for Nos, 3, 4 and 5y 
and for added Respondent; Harinarayan: 
Mukherjee, for Respondent No, 7. 


ORDER:—An order of requisition of 
land, needed for.the Second  Hooghly 
River Bridge Project, is the subject-mat- 
ter of challenge. The impugned order is- 
one dated November 23, 1972 passed by 
the duly authorised Collector under Sec- 
tion 3 of the West Bengal Land (Requi- 
sition and Acquisition) Act, 1948 (West. 
Bengal Act II of 1948) (hereinafter refer- 
red to as the said Act) Purpose of ac- 
quisition recited is "providing proper 
facilities for transport and communication 
in connection with the construction of 
the Howrah approach and interchange of 
the Second Hooghly River Bridge Pro- 
ject”. Land involved are the two plots: 
st Howrah being plot No. 2/33 Sheet 
No. 144 and plot No. 1 of Sheet No. 148. 
These plots admittedly belang to respon- 
dent No, 3, the Commissioners for the- 
Port of Calcuita (hereinafter referred to 
as the Port Commissioners) The peti- 
tioner claims to be a tenant in respect of 
these two plots under ihe Port Commis- 
sioners carrying on pisciculture as the 
plots constitute a jheel. 


2. Facts as they emerge from the- 
affidavits of the different parties may: 
Shortly e set out as follows. The afore- 
said two plots come within the alignment 
of the approach viaduct of the proposed’ 
bridge on the Howrah side, They are also 
urgently needed for the construction of 
approach roads and railway sidings which: 
are necessary for starting construction of 
the bridge itself as also its approach. 
Construction of the proposed Bridge and 
its approach is entrusted with the 
Hooghly River Bridge Commissioners: 
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(hereinafter referred to as Bridge Com- 
missioners) appointed by the State Gov- 
ernment under Section 3 of the Hooghly 
River Bridge Act, 1969 (hereinafter re- 
ferred to as the Bridge Act). The Bridge 
Commissioners were so appointed by the 
State Government by a notification dated 
February 11. 1970 read with July 21, 
1970. 'The scheme of the project having 
been finally approved, the Bridge Com- 
missioners by their resolution dated Sep- 
tember 11. 1970 entrusted the "Trustees 
for the Improvement of Howrah the 
construction of the approach road and 
the interchange on the Howrah side as 
an implementing agency. Such trustees 
then suggested io the Bridge Commis- 
sioners that the aforesaid two plots should 
immediately be requisitioned — the pos- 
session of other required plots being 
made available on mutual arrangement. 
The Bridge Commissioners by their re- 
solution dated September 30, 1970 accept- 
ed the suggestion and requested the State 
Government to forthwith requisition the 
aforesaid 2 plots. Accordingly by the im- 
pugned order the Collector requisitioned 
the plots in dispute. Feeling aggrieved 
by this order the petitioner moved this 
Court on February 28, 1973 although the 
order was served on, her in or about the 
month of November 1972 and obtained 
the above Rule on a writ petition. 


3. The Rule is being contested by 
the different sets of respondents. viz. 
(1) the State of West Bengal and the 
requisitioning authority, (2) the Commis- 
sioners for the Port of Calcutta, (3) The 
Trustees for the Improvement of Howrah, 
(4) the Hooghly River Bridge Commis- 
sioners, and (5) the Bhagirathi Construc- 


tion. All the aforesaid respondents ex~ 
cept Bhagirathi Construction have filed 
their affidavits-in-opposition, 

4, The Port Commissioners not 


having denied specifically the petitioner's 
claim of tenancy under them in respect 
of the disputed two plots have pleaded 
with reference to certain undisclosed deci- 
sions in civil litigations between the par- 
ties that “at no point of time there was 
any concluded contract between the 
Commissioners and the said petitioner in 
respect of the property in dispute in terms 
of the compromise stated before”. 
Though Mr. Chatterjee, appearing on be- 
half of the said Commissioners, has taken 
a preliminary objection that the peti- 
tioner not having any subsisting right, 
title and interest in the two plots, the 
application at her instance is not main- 
tainable in law. vet on, the pleadings be- 
tween the parties and insufficient mate- 
rials placed before this Court. it is not 
possible for this Court to decide the dis- 
pute as to title raised by Mr. Chatterjee. 
But as the petitioner’s possession on the 
plots is not in dispute I am of the opin- 
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ion that the application challenging the 
requisition is maintainable in law. 


5. Mr. Chakraborty. appearing in 
support of this Rule, has raised three 
points, His first contention is that when 
the land is needed for the proposed 
Bridge project, recourse could be taken 
only to Section 24 of the Bridge Act for 
its acquisition so that an order of requi~ 
sition under the said Act is not within 
the sanction of law. Secondly, it has 
been contended by him that an order of 
requisition under Section 3 of the said 
Act without any previous notice to show 
cause is not in accordance with law. 
The third point raised by him is to the 
effect that the Bridge Commissioners 
could not have lawfully delegated their: 
powers and functions to the Trustees for 
the Improvement of Howrah and as such 
an order of requisition with a direction 
to make over possession of the land to 
such trustees is not in accordance with 
law. 

6. All the three points so raised 
by Mr, Chakraborty have been strongly 
contested bv the learned Counsel. appear- 
ing for the different sets of respondents. 


7. The first point raised by Mr. 
Chakraborty had not been raised in the 
writ petition but, nonetheless it being a 
pure question of law, I have allowed! Mr, 
Chakraborty to raise the point of the 
hearing. There is no dispute on the facts 
set out hereinbefore that on the urgency 
of the need the requisition was màde on 
behalf of the State of West Bengal by 
the Collector specially empowered under 
Section 3 of the said Act. Section 3 un- 
doubtedly authorises requisition for the 
purpose of providing proper facilities for 
transport and communieation. Peti- 
tioner is also not disputing the fact that 
the purpose of the present requisition 
clearlv comes within.the sanction of Sec- 
tion 3. But what is contended by Mr. 
Chakraborty is that a special statute was 
enacted for the construction. maintenance 
and conirol ofbridges across the river 
Hooghly and particularly to provide faci- 
lities for the construction of the second 
Hooghly River Bridge. This special sta- 
tute is the said Bridge Act of 1969. Sec- 
ticn 24 of this Act provides. according to 
Mr. Chakraborty. for powers of acquisi- 
tion of land needed for the purposes of 
the bridge, He. therefore, contends that 
when such a special nower and a special 
procedure for acquisition have been pro- 
vided for. such special provision by 
necessary implication must be deemed to 
exclude ordinary powers of acquisition and 
requisition under the provisions of general 
statutes like the Land Acauisition Act or 
the said Act [West Bengal Land (Requi~ 
sition and Acquisition) Act. 1948] To 
deal with the contention it will -be neces- 
sary to refer to the provisions of Sec. 24 
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of the Bridge Act which is setout  here- 
under. 

"24. Any land, with or without con- 
struction thereon, required by the Com- 
missioners for carrying out their func- 
tions under this Act may be acquired 
under the provisions of the Land Acqui- 
Sition Act, 1894 and any such acquisition 
shall be deemed to be acquisiticn for a 
public purpose within the meaning of 
clause (f) of Section 3 of that Act.” 


8. The learned Standing Counsel, 
appearing on ‘behalf of the State of West 
Bengal and the other learned Ccunsel on 
behalf of the other sets of respondents 
supporting him, have contended that Sec- 
tion 24 of the Bridge Act does not pro- 
vide for any independent power of acqui- 
sition nor does it lay down anv special 
procedure for such acquisition. The 
power of acquisition emanates from the 
Land Acquisition Act, 1894 and the pro- 
cedure to be followed also is the proce- 
dure provided for in the said Act. The 
true implication of Section 24 is to give 
statutory sanction to acquisition of lands 
under the Land Acquisition Aci needed 
for carrying out the functions uader the 
Bridge Act and render such purpose not 
justiciable by the statutory declaration 
that such purpose would be a public pur- 
pose, In any event, it has been contend- 
ed by the learned Standing Counsel that 
the Bridge Act nowhere provides for any 
power or procedure of requisitior so that 
nothing in Section 24 can be read to 
abrogate by necessary implication the 
authority of the State Government or 
its delegate to requisition the land for 
any purpose set out in Section 3 of the 
said Act. In my opinion there :s ample 
substance in the contention of tke learn- 
ed Standing Counsel. On the plein read- 
ing wf this provision it is quite explicit 
that far from excluding the provisions of 
the Land Acquisition Act, 1894, it speci- 
fically provides that the acquisition shall 
have to be made under that Act even 
though the necessity may be for carrying 
out the functions under the Bridge Act. 
On the scheme of the Act and tke provi- 
sion in Section 24 it is quite explicit that 
Such a provision was made only to ex- 
tend statutory protection to the purpose 
of acquisition by providing that acqui- 

{sitions needed for carrying out tie func- 
tions under the Act, shall be deamed to 
be acquisition for a "publie puroose" as 
defined by Section 3 (f) of th» Land 
Acquisition Act. "Therefore, Section 24 
has the effect of extending the cefinition 
clause of the Land Acquisition Act to in- 
clude therein purvose of carrying out the 
ifunetions under the Bridge Act. In Sec- 
tion 24 the Legislature in substance 
adopted the Land Acquisition Act sub- 
ject to a little modification but never ex- 
cluded the general laws. Reference may 
be made to the decision of the Supreme 


Basmati v. Collector, Howrah (A. K. Sen J.) 


A. LR. 


Court in the case of Patna Improvement 
Trust v. Laxmi Devi AIR 1963 SC 1077. 
That apart, even if I assume that Sec- 
tion 24 provides for independent poweri 
and procedure for acquisition that bv it-: 
Self would not exclude the other general 
powers under other Acts and particularly 
the power of requisition under Section 3 
of the West Bengal Land  (Reauisition 
and Acquisition) Act, 1948 if and when 
ihe Acquisition or the requisition comes 
within the sanction of such statutes, This 
was the view expressed by the Supreme 
Court in the case of Nandeswar Prasad 
v. U. P. Govt, AIR 1964 SC 1217 and 
adopted by this Court in the case of 
Commrs. for the Port of Calcutta v. Pulin 
Behari Mandal (F.M.A. No. 674 of 1971 
disposed of on 3-8-1972 = reported in 
AIR 1973 Cal 537) In this view the first 
contention raised by Mr. Chakraborty 
must fail and is overruled. 


9. The second point raised by Mr. 
Chakraborty is obviously based on a re- 
cent decision of the Supreme Court and 
raises some important questions of law. 
According to Mr. Chakraborty, when 
Section 3 cf the said Act authorises 
requisition of property which may as well 
be subsequently acquired. such a 
provision in the statute must be 
read to impose by necessary impli- 
cation an obligation on the requi- 
sitioning authority to issue a prior show 
cause notice and to give a hearing before 
making the order for requisition. Ad- 
mittedly in the present case no such op- 
portunity was given to the petitioner and 
therefore, it is contended by Mr, Chakra- 
borty that the order is not in accordance 
with law. Reliance is placed on the deci- 
sion of the Supreme Court in the ase 
of Madan Gopal v, District Magistrate, 
Allahabad, AIR 1972 SC 2656. The point 
thus raised by Mr, Chakraborty was also 
raised earlier by him in the case of Mihir 
Kumar Sarkar v, State of West Bengal, 
(1971) 75 Cal WN 831 = (AIR 1972 Cal 
8). but the Appeal Court specifically over- 
ruled such a contention and expressly 
held that an order of requisition under 
Section 3 of the said Act would not be 
bad if it is made without any prior oppor- 
tunity to show cause. This Bench deci- 
sion is binding on me. But according to 
Mr. Chakraborty this decision stands 
overruled by the decision of the Supreme 
Court in the case of Madan Gopal (supra). 


10. In Madan Gopal’s case (AIR 
1972 SC 2686) Supreme Court struck down 
an order of requisition made under Sec- 
tion 3 of U. P. Temporarv (Accommo- 
dation) Requisition Act, 1947. as it was 
made without a prior notice to show 
cause; in construing the said provision 
Supreme Court no doubt held thal Sec- 
tion 3 of that Act though not expressly, 
by necessarv implication entails an obh- 
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gation for the requisitioning authority to 
furnish a prior opportunity to show cause. 
In my view, however, the Supreme Court 
found such an obligation implied in the 
provision on the terms and the scheme 
of Section 3 of the U.P. Act and not 
merely because the statute provides for 
requisition of property as suggested by 
Mr, Chakraborty, It is true that some 
observations made in that decision when 
read bereft of the context may support 
the extreme contention of Mr. Chakra- 
borty that no law can authorise requi- 
Sition of property except on a prior op- 
portunity to show cause. But that is not 
the true import of the decision of the 
Supreme Court relied on by Mr, Chakra- 


bortv. Section 3 of the U.P. Act has 
got certain distinguishing features  dis- 
tinct from the West Bengal Act. That 


provision is in the following terms:— 

"3. Power of requisition.—If, in the 
Opinion of the District Magistrate, it is 
necessary to requisition any accommo- 
dation for any public purpose, he may. 
by order in writing. requisition such ac- 
commodation and may direct that posses- 
sion thereof shall be delivered to him 
within such period as may be 
specified in the order; provided that the 
period so specified shall not be less 
than 15 days from the date of 
the service of the order: 

Provided also that no building or 
part of a building exclusively used for 
religious worship shall be requisitioned 
under this section: 

Provided further that no accommo- 
dation which is in the actual occupation 
of anv person shall be requisitioned un- 
less the District Magistrateisfurther of 
the opinion that suitable alternative ac- 
commodation exists for his need or has 
been provided to thim.” 


li. Supreme Court was interpret- 
ing the main provision in the light of the 
two provisos and particularly the further 
proviso in holding that such a provision 
contemplates a prior opportunity to be 
given before an order is made. There 
can be no doubt that the further proviso 
clearly describes an enquiry or investi- 
gation which can hardly be done except 
on a notice to the person whose property 
is going to be requisitioned to find out as 
to whether such a person would be ren- 
dered homeless by the order or not. 
Conclusions arrived at must be read as 
those on the scheme of entire provision. 
Observation in paragraph 8 of the deci- 
sion cannot in my opinion be read as an 
independent ground or reason for the 
conclusion. Succeeding paragraphs make 
that position clear. Observations in the 
decision (paragraph 5) relied on by Mr. 
Chakraborty must be read in the con- 
text of the Act under consideration and 
its scheme and so read it would be evi~- 
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dent that on the particular scheme of the 
Act the Supreme Court found such an 
obligation to show cause implied therein. 
l take this view as otherwise it would 
be difficult to reconcile the decision in 
Madan Gonal’s case AIR 1972 SC 2656 
(supra) with an earlier decision of the 
Supreme Court in the case of Sachindra 
Mohon Nandi v. State af West Bengal, 
AIR 1971 SC 963, where an order of 
requisition under Section 3 of the West 
Bengal Act now under consideration 
made without any prior notice to show 
cause was upheld by the Supreme Court. 


12, The West Bengal Act now 
under consideration is materially differ- 
ent. Section 3 (1) and (1A) of West 
Bengal Act provides as follows — 


Power to requisition— (1) If the State 
Government is of the opinion that it is 
necessary so todo for maintaining supplies 
and services essential to the life of the 
community or for providing proper faci- 
lities for transport, communication. irri- 
gation or drainage, or for the creation 
of better living conditions in rural or 
urban areas not being x x x an industrial 
or other area excluded by the State Gov- 
ernment by a notification in this behalf 
by the construction or reconstruction of 
dwelling places for people residing in 
such areas, the State Government may by 
order in writing. requisition any land 
and may make such further orders as 
appear to it to be necessary or expedient 
in connection with the requisitioning: 

Provided that no land used for the 
purpose of religious worship or used by 
an educational or charitable institution 
shall be requisitioned under this section. 


(LA) A Collector of a district. fan 
Additional District Magistrate or the 
First Land Acquisition Collector, Cal- 


cutta] when authorised by the State Gov- 
ernment in this behalf. may exercise 
within his jurisdiction the powers con- 
ferred by sub-section (1). 

The object and scheme of the West Ben- 
gal Act is widely different, Its object 
is not to find out house accommodation 
in cilies or towns where there exists ex- 
treme scarcity of such accommodation as 
is the case with U.P, Act. Purpose of 
acquisition is also limited to specific pur- 
poses set out in the Act itself. Most dis- 
tinguishing feature is that there is no 
parallel provision to the further mroviso 
in the U. P. Act which may require an 
enquiry or investigation with consequen- 
tial notice to show cause. It is on this 
iext and scheme that the Appeal Court 
in Mihir Kumar Sarkar's ease 75 Cal WN 
831 = (AIR 1972 Cal 8) expressly over- 
ruled a contention similar to the one 
now raised by Mr. Chakraborty and it was 
held on the interpretation of this parti- 
cular statute that such a prior notice to 
show cause is excluded. Such a view 


| 
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was taken relying on the decision of the 
Supreme Court in AIR 1671 SC 
963 (supra). Therefore, in view of mate- 
rial difference of the schemes in the two 
Acts and in view of the fact thaz Appeal 
Court’s decision in Mihir Kumar Sarkar’s 
case is based also on a Supreme Court de- 
cision in S. N. Nandi's case, AIR 1971 S5C 
961 (supra) I am unable to accept the 
contention. c£ Mr. Chakraborty that the 
Appeal Court's decision stands overruled 
by the decision in Madan Gopal’s case 
AIR 1972 SC 2656 (supra). 


i3. That apart, the learned Stand- 
ing Counsel is well justified in pointing 
out that in Madan Gopal’s case AIR 
1972 SC 2656, the Supreme Court did 
not lay down an inflexible rule requiring 
a prior show-cause notice and a hearing 
for every case of requisition or acquisi- 
tion. On the other hand, the Supreme 
Court pointed out that the dimension of 
hearing may well vary according to the 
circumstances of each case, The barest 
minimum, however, is a fair hearing. 
The learned Standing Counsel has rightly 
contended’ that such requirement will be 
duly zulfilled even if the party aggrieved 
is given an opportunity to make a repre- 
sentation after the order and such repre- 
sentation is duly considered on its merits 
so that if thé representation succeeds the 
property mav be released under Sec- 
tion & of the said Act. It is not neces- 
sary that in each case the hearing must 
be prior to the order and based on a 
show-cause notice. That is how the 
Supreme Court interpreted the Wes{ Ben- 
gal Act in Sachin Nandy’s case AIR 1971 
Sc 963. Adopting such construction it 
must be held that the order for redui- 
sition will not fail only ‘because i: is not 
based on a plior show-cause notize or a 
prior hearing. In the present case the 
order was made on Novemiber 23. 1972 
and it was served on the petitioner 
some time in November 1972. Possession 
was taken over on November 27. 1972, 
work of filing up was started or Janu- 
ary 6, 1973. The petitioner had ample 
opportunity to make a representetion if 
She really felt aggrieved by the order. 
It is, however, not the petitioner's case 
that she ever made any representation 
until she moved this Court on February 
28. 1973. In this view the second point 
raised bv Mr, Chakraborty fails end is 
overruled, 

11. So far as the third point rais- 
ed bv Mr. Chakraborty is concerned, it 
is difficult to arvreciate the relevence of 
the objection. Reference is made to the 
order of requisition which indicates that 
possession being taken over should be 
made over to the Executive Engireer of 
the Trustees for ihe Improvement of 
Howrah. Relying on this Mr. Chakra- 
bortv contends that under Section 9 of 
the Bridge Act as the function lies with 
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the Bridge Commissioners, the said Com- 
missioners acted illegally in delegating 
their functions tc the Trustees for the 
improvement of Howrah. It is difficult 
to find what is the relevance of such an 
issue to the legality or otherwise of the 
requisition order, If the order of requi- 
sition is based on a purpose sanctioned 
by the statute and is otherwise made in 
accordance with law by a competent 
authority it must be held to be lawful. 
Whether after such requisition for exe- 
cution of work the land is handed over 
to the Bridge Commissioners or to their 
delegate wholly irrelevant for deciding 
the legality or otherwise an order of re- 
quisition. That arart. as pointed out by 
Mr. Biswas, appearing on behalf of the 
Trustees for the Improvement of Howrah. 
this contention of Mr. Chakraborthy is 
based on a misconception. Undoubtedly 
Section 9 umposes the obligation on the 
Bridge Commissioners but it has been 
rightly pointed out by Mr. Biswas there 
has been no delegation of either power 
or the function by the Bridge Commis- 
Sioners. What has been done is to en- 
gage an implementing agency in the 
Trustees for the Improvement of Howrah 
in executing the work on the approach 
road and interchange on the  Howrah 
side. The Trustees for the Improve- 
ment of Howrah accepted such agency 
subject to the sanction of the State Gov- 
ernment and subject to the control of the 
Bridge Commissioners, Itisnot delegation 
at all as still it remains the functions of 
the Bridge Commissioners, In this view 
there is no substance in the third point 
raised by Mr. Chakraborty, 


] 


15. Before concluding. it must be 
pointed out that two other points raised 
in the writ petition have not been press- 
ed by Mr. Chakrasorty. One was that 
there was illegal switching over of the 
acquisition proceeding from the Land 
Acquisition Act to the West Bengal 
Land (Requisition and Acquisition) Act. 
1948. Such a point was sought to be 
raised because of an earlier notification 
under Section 4 dated January 4. 1972 
but that was a notification for exploratory 
survey and authority for such survey. 
Tt was not a notification for acquisition 
under Section 4 of the Land Acquisition 
Act and no proceeding for acquisition 
under the provisions of the said Act 
having been initiated there is no question 
of switching over. The other point is to 
the effect that Bridge Commissioners had 
not lawfully been constituted. This point 
also has not been pressed in view of the 
notification referred to in the affidavit-in- 
opposition of the respondents. 


16. On the conclusions as above 
this application fails. 
17. The Rule is discharged. i 


w: 
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18. There wil be no order as to 
«Costs, 
Petition dismissed. 
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DEVIPROSAD PAL, J. 

Mohon Koiri and others, Petitioners 
*. State of West Bengal and others, Res- 
pondents, 

C. R. No. 969 (W) of 1966. D/-24-8- 
1973. 

Index Note‘-—(A) Land Acquisition 
Act (1894), S. 4 — Statement of public 
purpose — Expansion and development 
of a named school — Public purpose is 
sufficiently particularised, 

Brief Note:—(A) The public purpose 
thus stated is sufficient to give persons 
interested in filing objection, a sufficient 
indication and opportunity to prefer ob- 
‘jection effectively and exercise their right 
under S, 5-A of the Act. AIR 1973 SC 
51150. Distinguished. (Para 3) 

Index Nete:—(B) Land Acquisition 
Act (1894), S. 4 — Public purpose — Ac- 
‘quisition for development -of a private 
school — Whether for a public purpose. 


Brief Note'—(B) The conclusion that 
acquisition for expansion and  develop- 
«nent of a private school was for a pub- 
lic purpose would be justified when it is 
shown that the school was under the 
‘dual control of Education Directorate 
and the State Board of Secondary Edu- 
ation and that it was the only school 
‘for the local Bengalee boys in that part 
of the city. (Fara 4) 


Index Note:—(C) Land Acquisition 
‘Act (1894), S. 6 — Satisfaction about 
public purpose — Fact of such satisfac- 
‘tion need not be stated in the notifica- 
‘tion, 

Brief Note:—(C) Held, the fact that 
the enquiry under Section 5-A of the Act 
was held and objections were filed and 
"heard. the fact that the Second Land Ac- 
quisition Collector, Calcutta, bad recom- 
“mended the acquisition and had sent his 
report to that effect and the Government 
thereafter issued the notification under 
"Section 6 would, in the absence of any 
evidence to the contrary show that the 
condition precedent as to satisfaction has 
‘been fulfilled. (Para 5) 

Index Note:—(D) Constitution of 
India, Art. 166 (2) — ‘Authentication of 
"Government orders — Presumption as to. 


Brief Note:——(D) Where the authenti- 
cation order states that the Governor is 
‘satisfied on a certain matter there is a 
strong presumption as to regularity of the 
official act. It cannot be assailed by 
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merely stating that there was no satisfac- 
tion of the Governor without alleging 
definite fact. AIR 1959 Cal 552, Foll. 
(Para 6) 
Index Note: —(E) Constitution of India, 
Arts. 166 (3), 154 — Rules of business of 
Government i— Minister can delegate by 
Standing Orders his duty of according 
sanction and being satisfied. (X-Ref: 
Land Acquisition Act (1894), Ss, 4, 6)— 
(X-Ref.: Rules of Business framcd by 
West Benga] Government, ‘Rr. 19, 20.) 
(Para 7) 
B. K, Dutta, for Petitioners; S, C. 
Bose (for No. 4) U. C. Mallick with B, S. 
Bagchi (for Nos. 1 to 3). for Respondents. 


ORDER:—The petitioners are thika 
tenants in respectof more than 3/4th por- 
tion of the premises No, 121/5, Circular 
Garden Reach Road and it is stated 
that their forefathers constructed the 
huts standing on the same premises and 
have 'been residing with their respective 
families for more than 16 years. By a 
notification dated 1st March, 1962, under 
Section 4 of the Land Acquisition Act 
(hereinafter referred to as the Act) the 
Deputy Secretary to the Government of 
West Bengal notified that the piece of 
land comprising premises No. 121/5, Cir- 
cular Garden Reach Road, is likely to be 
needed for a public purpose, viz., for the 
expansion and development of Kidderpur 
Academy in Ward No, 85 of the Calcutta 
Municipality in the city of Calcutta, It 
is alleged by the petitioners that no pub- 
lie notice of the substance of such notifi- 
cation was given at convenient places in 
the locality as required under the law. 
No individual notice was alleged to have 
been served upon the petitioners who 
therefore could not get any opportunity 
of making any objection under Sec. 5-A 
of the Act. It is also stated in tbe 
petition that the Kidderpur Academy is 
a private institution and also is the owner 
of adjoining lands on the south-west side 
of the school measuring about one bigha 
and other adjoining land and those lands 
were lying vacant at present. Thereafter 
by a declaration dated 26th February, 
1965 issued under Section 6 of the Act. 
it was notified that whereas the Govern- 
ment was satisfied that the land was need- 
for a public purpose, viz. for the expan- 
sion and development of Kidderpur Ac- 
ademy. it was declared that the said piece 
of land comprising premises No. 121/5, 
Circular Garden Reach Road was needed 
for a public purpose, 


2. The petitioners have challenged 
the said two notifications issued under 
Ss. 4 and 6 of the Act in the rule. An 
affidavit of Sri Manindra Sarkar has been 
filed on behalf of the respondent Nos, 1 
to 3. Regarding allegation that no public 
notice of the substance of the notification 
issued under Section 4 of the Act was 
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given at convenient places, the said aff- 
davit specifically states that the notifi- 
cation under Section 4 of the Act was 
duly published in the Calcutta Gazette 
on the 15th March, 1962. "The records of 
ihe land acquisition proceedings were 
also made available before this Court at 
the time of the hearing of this rule) On 
a perusal of the said records I am satis- 
fied that the requirements of toe law 
have been fully complied with and 
public notice of the substance of 
the notification has been caused a: conve- 
nient places in the locality. dn fact, the 
learned Counsel for the petitioners was 
allowed to have inspection of the said re- 
cords and on such inspection he has in 
his fairness conceded that his grievance 
on that score was not maintainable. 


3. The next point urged on behalf 
of the petitioners is that the purpose 
which was set out in the notification issu- 
ed under Section 4 of the Act was expan- 
sion and development of the Kidderpur 
Academy. Such purpose was a vague 
one and, there was no indication of the 
parliculars of the development end ex- 
pansion of the said Academy in the ab- 
sence of which it was not possible to 
prefer any objection effectively under 
Section 5-A of the Act. Reliarce was 
placed upon the decision of the Supreme 
Court in tne case of Munshi Singh v. 
Union of India, AIR 1973 SC 1150. In 
my view this contention on behalf of the 
petitioners does not bear a closer seru- 
tiny. The purpose for which the land is 
needed has been stated to be the expan- 
sicn and development of the Kidderpur 
Academy. There is neither any vague- 
ness nor any indefiniteness in the decla- 
yaticn of such purpose, In AIR 1973 SC 
1150 (vide supra) the notification merely 
mentioned that the land was needed for 
"plan and development of the area" and 
there was no proof that the interested 
persons were either aware of or were 
shown the scheme or the master plan in 
respect of plan development. Oa this 
fact it was held that the persons effected 
were unable to object effectively and 
hence the acquisition proceedings were 
quashed, It is true that under Section 4 
of the Act the public purpose for which 
the iand is needed, is to be particularised 
in order that the right to file objection 
under Section 5-A does not become an 
ilusorv one. Such right to file objection 
under Section 5-A of the Act is a substan- 
tial right when a person's property is be- 
ing threatened with acquisition. (Nan- 
deshwar Prasad v. State of U. P. AIR 
1964 SC 1217.) If such a right is to be 
effectively exercised, the person interest- 
ed in the land proposed to be acquired 
must have an opportunity to submit his 
objection and this cannot be done if the 
notification under Section 4(1) while 
mentioning the public purpose does not 
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give some definite indication or particu- 
lars of the said purpose which would 
enable the person concerned to object 
effectively, if he so desired. In the ab- 


'sence of such specific or particular pur- 


pose being stated. the ‘person  alfected 
cannot prefer any valid or proper objec- 
tion. It is necessary.to bear in mind that 
if the public purpose is not particularised: 
it is difficult also for the authorities tœ- 
carry out the various acts which may be 
required to be done under Section 4 (2) 
of the Act, But as I have already stated 
the publie purpose set out in the decla- 
ration does not suffer from any of the 
infirmities stated earlier. In the case of 
Arnold Rodrique v. State of Maharashtra, 
AIR 1966 SC 1788, the purpose set out 
therein was "development and utilisation 
of the land as an industrial and residen- 
tial area". The public purpose was con- 
sidered to have been stated in the said 
declaration with sufficient particularity. 
In the present case, unlike the case of 
Munshi Singh v. Union of India, AIR 
1973 SC 1150 (vide supra) the public pur- 
pose has been sufficiently particularised. 
Expansion and development of a school, 
viz.. Kidderpur Academy gives the per- 
sons interested in filing objection, a suffi- 
cient indication and opportunity to pre- 
fer objection effectively and exercise 
their right under S. 5-A of the Act. 


4. The next question urged was 
that Kidderpur Academy being a private 
institution, acquisition for the expansion 
and develepraent cf such a school can- 
not be considered to be for a publie pur- 
pose, In the affidavit filed on behalf of, 
the respondent No, 4, it is stated that 
the said Academy is not a private insti- 
tution butisa publie institution under dualj 
statutory control of Educational Directo- 
rate and the West Bengal Board of Se- 
condary Education, Itis further stated that 
it is the only Higher Secondary School 
for the local Bengalee boys in that part 
of the city. In view of such averment, 
it cannot be said that if the competent 
authorities have been satisfied that the 
expansion and development of the said 
Academy is a public purpose, such satis-| 
faction has been an unwarranted one. 


5. The next contention urged bv 
the learned Counsel on behalf of the pet'- 
tioners is that there was no satisfaction 
of the Governor that the land was need- 
ed for a public purpose and as such the 
acquisition proceedings were without 
jurisdiction. Under Section 6 (1) of the 
Act when the Goverment is satisfied after 
considering the report. if any, made under 
S. 5-A (2) of the Act, that any par-- 
ticular land is needed for a public- 
purpose, or for a company, a declara-- 
tion shall be made to that effect under- 
the signature of Secretary to such Gov- 
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ernment or of some officers duly autho- 
Tised to certify its order. Thus, satisfac- 
tion of the Government after considera- 
tion of the report, if any. made under 
Section 5-A is a condition precedent to 
a valid declaration, It is however im- 
material whether such satisfaction is 
stated or not in the notification. For 
even if it is so stated, a person interested 
in the Jand can always challenge as a 
matier of fact that the Government was 
not actually satisfied. In such a case the 
Government would have to satisfy the 
Court by leading evidence that it was 
satisfied as required by Section 6 (Ganga 
Bishnu Swaixa v.  Caleutta  Pinirapole 
Society, AIR 1968 SC 615) In the pre- 
Sent case, from the records placed before 
me it appears that the Draft Notification 
under Section 4 of the Act was published 
after the approval of the Deputy Secre- 
tary (Land Acquisition Dept.) was obtain- 
ed on 1-3-1962. After the substance of 
the notification unaer Section 4 was 
caused to be published in accordance with 
the said section, objections were invited 
under Section 5-A of the Act and were 
also considered. ard then a report under 
Section 5-A (2) was prepared on 12-11- 
1963 by the Second Land Acquisition 
Collector, Calcutta. It appears that on 
8th February, 1965, the Assistant Secre- 
tary tv the Government of West Bengal, 
Education Department, writes to the 
Commissioner of Presidency Division that 
he is directed by order of the Governor 
to convey administrative approval of the 
Governor to the acquisition in question 
required for the expansion and develop- 
ment of Kidderpur Academy. The Land 
and Land Revenue Department has been 
requested to take step for the acquisition 
of the land and to publish the draft 
declaration under. Section 6 of the Act. 
The draft declaration obtained the appro- 
val of the Deputy Secretary of the Land 
Acquisition on 26-2-1965. Thereafter the 
declaration dated 26th . February, 1965 
was issued under Section 6 of the Act, 
the said declaration being annexure 'B' 
to the petition. The said declaration 
states of the satisfaction of the Gover- 
nor that the land is needed for a public 
purpose, viz.. for the expansion and de- 
velopment of the Kidderpur Academy. 
The declaration also was expressed to be 
made by order of the Governor as re- 
quired under Ari, 166 (1) of the Consti- 
tution and the order was authenticated 
in the manner required by rules of the 
business. The fact that the enquiry 
under Section 5-A of the Act was held 
and objections were filed and heard. the 
fact that the Second Land Acquisition 
Collector, Calcutta, had recommended the 
acquisition and had sent his report to that 
effect and the Government thereafter 
issued the notification under Section 6 
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would, in the absence of any evidence to 
the contrary show that the condition| 
Posen as to satisfaction has been ful- 
filled. 


6. In view of the fact that the 
executive action of the Government was 
a fact expressed to be taken in the name: 
of the Governor and that order was duly: 
authenticated in the manner required by 
the rules of the business, the validity of 
ihe order cannot be challenged on the 
ground that it was not an order made by 
the Governor. (i, G. Joshi v. State’ of 
Gujarat, AJR 1968 SC 870) What the 
authentication makes conclusive under 
Art. 160 (4) of the Constitution is that 
the order had been made by the Gover-- 
ror. It dces not preclude the challenge 
of the order on the ground that the con- 
dition precedent to the validity of the 
order has not been complied with. 
(Shambhu Nath Ghosh v. Bijay Lashmi 
Cotton Mills Ltd.. AIR 1959 Cal 552.) 
The question as to whether in making: 
the order, the Governor has acted in 
accordance with law cannot shelter be- 
hind the constitutional curtain of Arti- 
cle 166 (2) of the Constitution. There is 
no doubt that where the authentication} 
order states that the Governor is satisfied 
on a certain matter, there is a strong 
presumption of the regularity of the offi- 
cial act. The declaration made under 
Section 6 of the Act having been expréss- 
ed to he made in the name of the Gov- 
ernor and the order having been duly 
authenticated, the constitutional protec- 
tion under Art. 166 (2) of the Constitu- 
tion as well as the presumption of regu- 
larity of official act cannot be assailed by 
merely stating that there was no satis- 
faction of the Governor without alleging 
definite fact. In view of the presump- 
tion and the provision of Art. 166 (2). 
the burden lies upon the petitioners to 
support the assertion bv placing the 
materials to rebut such presumption. 
(AIR 1968 3C 870. vide supra.) 


7. The learned Counsel for the 
petitioners next contended that under the 
Standing Orders made by the Minister-in- 
Charge of the Department of Land and 
Land Revenue framed under Rules 19 
and 20 of the Rules of Business, there 
has been no satisfaction of the appro- 
priate authority. To appreciate this con- 
tention it is necessary to bear in mind 
that under Art, 154 of the Constitution, 
the executive power of the State is vest- 
ed in the Governor and is exercised by 
him either directly or through officers 
subordinate to him in accordance witi 
the Constitution. Article 166 (3) of the 
Constitution provides that the Governor 
shall make rules for the more convenient 
transactions of the business of the Gov- 
ernment of the State and for the alio- 
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cation among Ministers of the szid busi- 
mess in so far as it is not business in res- 
pect to which the Governor is by or under 
the Constitution required to acz in his 
discretion. Rule 19 of the Ruies of Busi- 
ness as framed by the Government of 
West Bengal under Art, 166 (3i of the 
Constitution states that except as other- 
wise provid^à by any other rules, cases 
shall ordinarily be disposed of by or 
under the authority of the Mirister-in- 
‘Charge who may by means of Standing 
Orders give such direction as hə thinks 
fit for the disposal of cases in the depart- 
ment. Rule 20 of the said Rules autho- 
rises each Minister to frame Standing 
‘Orders under which arrangement may 
be made with the Secretary of the de- 
partment in respect of matters or classes 
‘of matters which are to be brought to the 
personal notice of the Minister. The 
Minister-in-Charge of Land and Land 
‘ Revenue Department, has framec Stand- 
ing Orders under the aforesaid Rules. 
The said Standing Orders were produced 
before me for consideration. Paragraph 5 
of the said Standing Orders authorises 
the Secretary of the Department to dis- 
pose of all matters of the derartment 
Subject to the provision of the said 
Standing Orders. The Secretary of the 
Department may by general or special 
Order make arrangement for the dispo- 
sal of cases by Deputy ‘Secretary and 
Assistant Secretaries. By a general 
order issued by the Secretary. Land and 
Land Revenue Department made under 
para, 5 of the Standing Orders. it was 
directed that cases in the different bran- 
ches of the Land and Land Revenue De- 
partment shall be disposed of, cr when 
so required by any rule or ordsr shall 
he submitted to the Minister-in-Charge, 
‘oy or under the orders of the Deputy 
Secretary or the Assistant Secretary. as 
the case may be, who is, accordinz to the 
office organization for the time being in 
force, in charge of the matters or classes 
of matters to which the cases respec- 
tively appertain, Clause 2 of the said 
order provides that all notifications and 
declarations relating to acquisition of 
land which are required to be published 
in the Official Gazette over the name of 
the Secretary to the Government əf West 
Bengal shall be approved by or under 
the orders of the Deputy Secretary or 
the Assistant Secretary. es the cese may 
be. who is. for the time being in charge 
Of the matters or classes of matters to 
which the cases respectively appertain. 
When, however the Officer dealing with 
a case decides that it is of such impor- 
tance as to require its submission to a 
higher Officer in the Department, it shall 
be so submitted. From the variousitems 
appearing in paragraph 2 of tke said 
Standing Orders it appears that the sub- 
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ject-matter of the present acquisition 
does not fall under any of the clauses of 
Paragraph 2 of the Standing Orders which 
are to be brought to the notice of the 
Minister of Land and Land Revenue De- 
partment before issue of the order. That 
being the position, the contention raised 
that the Minister concerned was not satis- 
fied or did not accord sanction does not 
bear any closer scrutiny. Under the 
Constitution the Government acts in ac- 
cordance with the advice of the Minis- 
ters and the sanction is validly given by 
the Minister and the satisfaction of the 
Minister is sufficient in law. Unless 
there is any rule or Standing Order 
which requires matters like the present 
acquisition under the Act to be brought 
to the notice of the Minister before the 
issue of order, the Deputy Secretary and 
Assistant Secretary being duly authorised 
under the general order issued by the 
Secretary, Land and Land Revenue De- 
partment, under paragraph 5 of the said 
Standing Orders ean exercise the power 
on behalf of the Governor. In the pre- 
sent case, the approval of the Deputy 
Secretary oi the Land and Land Reve- 
nue Department having been duly obtain- 
ed before the publication of the notifica- 
tion under Section 4 of the Act and also 
before the declaration under Section 6 
of the Act, the condition precedent for 


the acquisition under the Act has been 
duly satisfied. 
8. Mr, Dutt wanted to contend 


that the general order made by the Sec- 
retary, Land and Land Revenue Depart- 
ment authorising the Deputy Secretarv 
and the Assistant Secretary to approve 
all the notifications and the declarations 
relating to acquisition of land is ultra 
vires the Standing Orders. As this point 
has not been raised in the petition. he is 
not entitled to urge such a contention at 
this stage, 


9. The result is that the rule is 


discharged. Interim order, if any. is 
vacated. ‘There will be no order as to 
costs. 


Order accordingly. 
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Index Note:—(A) Limitation Act (1963), 
S. 18 — Acknowledgment contained in 
balance sheet — Statement in bal- 
ance sheet indicating liability is ito be 
read along with Director's report to see 
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whether both so read amount to an ac- 
knowledgment. 


Brief Note:—(A) Even if the balance 
Sheet is a statutory and also a separate 
document, tbe balance sheet not confirm- 
edq or passed by the shareholders cannot 
be accepted as correct, Therefore, it 
‘must be duly passed by the shareholders 
at the appropriate meeting and must be 
accompanied ‘by a report, if any. made 
by the Directors for its validation, These 
two documents in the facts and circum- 
stances of the case, therefore, should be 
read and construed together. (Having 
regard to the nature of the language used 
in the Director’s report it was held that 
there was no acknowledgment of liability 
by the balance sheet itself.) (Para 2} 


S. B, Mukherji with J. K. Mitter, for 
petitioner: J. N. Roy with Vyas. for Res- 
pondent. 


ORDER:—This is a petition for wind- 
ing up of the company. The company in 
question is Pandam Tea Company Limit- 
ed. The petitioner Raghunath and Sons 
Private Lid. claims to be a creditor oť 
the said Company in respect of moneys 
lent and advanced during the 14th July, 
1958 and 19th December, 1967. As a re- 
sult of these transactions and repayments 
according to the petitioner, a sum of 
Rs. 1,58,875.25 remained unpaid upto 30th 
June, 1967. Thereafter interest had ac- 
crued due to the petitioner and the peti- 
tioner has filed this petition for a claim 
of Rs. 267,492.72, According to the peti- 
tioner, the said liability or debt of the 
petitioner had been acknowledged by the 
Company in the balance-sheets of the com- 
pany year after year from 1958 to 1968. 
The vetitioner further states that statu- 
tory notice had been given on the 4th 
September, 1971 which. according to the 
‘petitioner. remains unreplied. Before ad- 
roitting this petition for winding up. 
notice was directed to be given to the 
Company and the Company appeared and 
in its affidavit in opposition has asked for 
stay of the issuance of advertisement and 
further proceedings. 


2. The question at this stage, 
therefore. ıs whether I should admit this 
winding up petition. In order to deter- 
mine that question it is necessary to find 
out whether the defence raised or plead- 
ed bv the Company in its affidavit in 
opposition is bona fide and reasonable. In 
the affidavit-in-opposition filed by the 
‘Company several contentions challenging 
the genuineness of the transactions have 
been raised. I was told that in respect 
of arother winding up petition in C.F. 
No, 225 of 1970 (Cal) (Pandam Tea Co. 
Ltd. v. Darjeeling Commercial Co. Ltd.) 
similer contentions had been raised and 
these had been. rejected by Ghose. J, by 
his order dated 2nd/3rd May. 1971. I 
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am further informed that there was an 
appeal from the order and judgment of 
Ghose, J. and unconditional stay has 
been granted in respect of the said wind- 
ing up proceedings, Be that as it may, 
though in this application more or less 
Similar factual contentions had been rais- 
ed by the Company in its affidavit the 
said contentions were not pressed before 
me by counsel appearing on behalf of 
the company. The only point that was 
urged before me in this application on 
behalf of the Company was that the 
claim of the petitioning creditor was bar- 
red by limitation. It was urged that this 
application had been presented on the 
9th March, 1972. The petitioner had re- 
lied on the alleged acknowledgment made 
in the balance-sheet for the year 1962 
which was signed on 20th July, 1970. 
The previous balance-sheet for the year 
1967 had been signed on 3rd June, 1968. 
The balance-sheet which was signed by 
tbe Directors on the 20th July, 1970 con- 
tained an  acknowledgment as required 
under Section 18 of the Limitation Act. 
1963, which is in similar terms with Sec- 
tion 19 o£ tlie Indian Limitation Act. 1908. 
Therefore, it is necessary to determine 
whether the statement contained in the 
balance-sheet for the year 1968 signed 
on the 20th July, 1970 amounts to an 
acknowledgment of liability under Sec- 
tion 18 of the present Limitation Act. 
In the case of Bengal Silk Mills Co. v. 
Ismail Golam Hossain Arift, AIR 1962 
Cal 115, there was a balance-sheet which 
showed the amount claimed in that suit 
as "debt owing bv the company to the 
plaintiff" under the liabilities of the Com- 
pany and it was relied upon by the 
plaintiff in that suit as as acknowiedg- 
ment. It was contended that it was not 
a sufficient acknowledgment within Sec- 
tion 19 of the Limitation Act of 1908 
because it had been prepared under com- 
pulsion of statute and of the Articles of 
Association of the Company and it did 
not contain admissions of liability exist- 
ing on the date on which admission was 
made and it was not signed by the per- 
Son duly authorised on behalf of the 
Company to make an acknowledgment of 
liability to the plaintiff. It was heid by 
the Division Bench that though there was 
a compulsion upon the managing agents 
to prepare the document under the Com- 
panies Act and the Articles of Associa- 
tion there was no compulsion upon them 
to make any particular admission. An 
admission though made in discharge of 
their duty was nevertheless conscious 
and voluntary admission. A document 
was not taken out of the purview of 
Section 19 merely on the ground that it 
was made under compulsion of law, It 


,was further held an admission of indebt- 


edness in a balance-sheet was a sufficient 
acknowledgment under Section 19 of the 
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Limitation “Act of 1908. In this case it 
appears that at page 12 of the balance: 
sheet for the year ending 31st Decem- 
ber, 1968 the entry against the claim of 
the petitioning creditor appears as fol- 
lows, as it is shown as the liabilities of 
the company 


“Raghunath and Son 
Private Ltd. (Partly secured 
by deposit of the Company’s 
own debentures as per con- 
tra) (Unconfirmed).” Rs. 1,49,110 
It would he noted that against the said 
entry there is a statement ‘unccnfirmed’. 
It appears that similar entry was there 
in the case of Darjeeling Commercial 
Co. Ltd v. Pandam Tea Co, Ltd. which 
was the subject-matter of the judgment 
delivered by Ghose. J.. referred to here- 
inbefore, "This aspect of the matter had 
also been considered and it was held by 
the learned Judge that this mad» no dif- 
ference in making the acknowledgment. 
But apart from the said  state- 
ment the Director's report in this case 
contained the following statement: 


"Your Directors are of the opinion 
that the liabilities shown in Schedules 
‘A’ and ‘B’ of the Balance Sheez except- 
ing those of United Bank of india. M/s. 
Goenka and Co. Private Ltd. and Caritt, 
Moran and Co.. Pvt Ltd, are barred by 
limitations, hence these  liabiliies are 
not confirmed by your Directors.” 


Now the question is whether the state- 
ments, which are contained in the pro- 
fitsand loss accounts and the assets and 
liabilities side indicating the liability of 
the petitioning creditor along with the 
statement of the Directors mad?» to the 
shareholders as Directors’ report should 
be read together and if so whetker read- 
ing these two statements together these 
amount to an acknowledgment as con- 
templated under Section 18 of the 
Limitation Act, 1963. or Section 19 of the 
Limitation Act, 1908. In my opinion, 
both these statements have to be read 
together. The baiance-sbeet is meant to 
be presented and passed by the share- 
holders and is generally accompanied by 
the Directors’ report to the shareholders. 
Therefore, in understanding the balance- 
Sheets and in explaining the statements in 
the balance-sheets, the balance-sheets to- 
gether with the Directors' report must be 
taken together to find out the trre mean- 
ing and purport of the statements, Coun- 
sel appearing for petitioning cred:tor con- 
tended that under the statute the balance- 
Sheet was a separate document and as 
such if there was unequivocal acknow- 
Jedgment on the balance-sheet the state- 
ment of the Directors’ report should not 
be taken into consideration. It is true 
the balance-sheet is a statutory docu- 


In re Pandam Tea Co. (S. Mukharii J.) 


A L R- 


ment, and perhaps iş a separate docu- 
ment but the balance-sheet nol confirm- 
ed or passed by the shareholders can- 
not be accepted as correct. Therefore, in 
order to validate the balance-sheet, it 
must be duly passed by the shareholders 
at the appropriate meeting and in order 
to do so it must be accompanied by af 
report, if any. made by the Directors. 
Therefore, even though the balance-shect 
may be a separate document these two 
documents in the facts and circumstances 
of the ease should be read together and 
should be construed together. It was 
held by the Supreme Court in the case 
of L. C. Mills v. Aluminium Corpn. of 
India Ltd, AIR 1971 SC 1482, that it 
was clear that the statement on which 
the plea of acknowledgment was found- 
ed should relate to a subsisting liability 
as the section required and 1t should be 
made before the expiration of the period’ 
prescribed under the Act. It need not, 
however, araount to a promise to pay for 
an acknowledgment did not creaie a new 
right of action but merely extended {he 
period of limitation. The statement need! 
not indicate the exact nature cr the spe- 
cific character of the liability. The words 
used in the statement in question must. 
however, relate to a -present subsisting 
liability and indicate the existence of &: 
jural relationship between the parties 
such as, for instance. that of a debicr 
and a ereditor and the intention to ad- 
mit such jural relationship. Such an in- 
tention need not. however, be in express 
terms and could be inferred by implice- 
tion from the nature of the admissicn 
and the surrounding circumstances. 
Generally speaking. a, liberal construc- 
tion of the statement in question should 
be given. That of course did not mean 
that where a statement was made with- 
out intending to admi: the existence of . 
jural relationship. such intention should 
be fastened on the person making ihe 
statement by en involved and far-fetened 
reasoning. In order to find out the in- 
tention of ihe docuraent by which ack- 
nowledgment was to be construed tbe 
document as a whole must be read and 
the intention of the tarties must be found 
out from the total effect of the docu- 
ment read as a whole. In support of this 
proposition counsel for the company re- 
lied on several decisions. Reliance for 
instance was placed on the decisions im 
the case of Pt Ram Hazari v. Ram 
Narain, AIR 1963 All 422: Aiyappan Itta- 
man v. Raphael "hhieyyol. AIR 
1952 Trav-Co 518 at p. 521: Chhaterdharf 
Mahto v. Nasib Singh. AIR 1924 Pat 800; 
Karmadai Naickeon v, R. Raju. ATR 
1949 Mad 401. It is nol necessary. in} 
my opinion, to discuss the aforesaid deci- 
sions in details. Having regard to the 
nature of the language used in the direc-? 
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tors’ report it is not possible to say that 
nere was an acknowledgment of liability 
iby the balance-sheet  iiseif£ At least 
prima facie the defence ihat there was 
no acknowledgment of the liability by 
the company to the petitioning creditor 
by the statement contained in the balance 
jSheet cannot be described as either un- 
(reasonable Or not ‘bona fide, This, how- 
ever, does not involve a determination 
of the question whether the claim had 
become barred by limitation or not. It 
may be that the statement in the direc- 
tors’ report was not correct or not true. 
As mentioned hereinbefore, the direc- 
‘tors’ statement by itself does not con- 
clude the matter. But it appears to me 
‘that it cannot be said that prima facie 
the contention that the statement con- 
‘tained in the balance sheet for the year 
nding 31st December. 1968 did not con- 
“tain an acknowledgment to save the limi- 
‘tation in favour of the petitioning credi- 
“tor cannot be said to be an unreasonable 
sor mala fide defence. Having regard, 
therefore. to this aspect of the matter I 
cam unable to accept the position that the 
defence raised in this case was not bona 
fide because as the statute of lmitation 
"permits that defence to be raised, that 
defence is bona fide however unmeri- 
torious that might be. 


3. There is another aspect of ihe 
matter. According to the petitioner the 
Stetutory notice of demand had remained 
unreplied and therefore, under the law 
the company should be deemed to be 
unable to pay its debt. In support of 
this proposition reliance was placed on 
the Division Bench judgment of this 
‘Court in the case of Japan Cotton Trad- 
ing Co, v. Jajiodia Mills, AIR 1927 Cal 
“625. In the affidavit in opposition, how- 
‘ever, it had tbeen stated that a reply was 
sent to the statutory notice. However. 
‘In view of the contention raised even 
“though the statutory presumption might 
have been there in view of the defence in- 
‘dicated in the affidavit in opposition it 
cannot be held at this stage that the dis- 
pute was either not reasonable or not 
"bona fide. 


4. In the premises, I am of the 
‘Opinion that the petitioner cannot enforce 
'the claim in this winding up petition and 
.Should take recourse to have its remedy. 
if any. by other proceedings. In the pre- 
‘mises, this application fails and is accor- 
‘dingly dismissed, 

5. There will be no order as to 
costs. This however, will not prejudice 
any proceedings to be taken by the peti- 
tioner by instituting a suit to enforce its 
claim. : 

Application dismissed. 
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Ram Krishna Tarafdar, Appellant v. 
Nemai Krishna Tarafdar and others, Res- 
pondents. 


F. M. A. Nos. 122 and 331 of 1970 and 
568 of 1972, DJ- 21-5-1973. 


Index Note: — (A) Hindu Law — Joint 
Family Property — Partition — Award al- 
lotting property in possession of one fo an- 
other co-sharer with owelty-money to for- 
mer — Former can retain possession fill pay- 
ment of owelty (X-Ref:— Civil P. C. 
(1908), Section 47). 

Brief Note: (A) Under the award 
of partition property in possession of co- 
sharer À was allotted to B and A was to 
be paid owelty money in respect of such 
alotment. The decree as per award was 
sought to be executed by B who contended 
that A cannot resist delivery of possession as 
he (A) would only have a charge in res- 
pect of the owelty-money due to him and 
Should recover it accordingly. 


Held: That A not only had charge on 
the property in his possession but also a 
lien over it and hence could retain the pro- 
perty till the payment of the owelty-money 
due to him. It would be highly improper 
and inequitable to order delivery or posses- 
Sion without an adeguate order regarding 
payment of owelty-money. The execution 
petition is not maintainable so long as owelty 





money has not been paid. AIR 1957 SC 
577; Followed. (Paras 6, 7, 8) 
Index Note: — (B) Civil Procedure 


Code 1908, Section 11 — Questions finally 
decided in suit are ‘Res Judicata! in execu- 
fion proceedings. (X-Ref:— Section 47). 


Brief Note: — (B) It was contended in 
execution that the business  allotted by the 
final decree as per award had actually ceas- 
ed to exist before the passing of the final 
decree. Tt was undisputed that this position 
was raised before the trial court and after 
determining the question the Court passed 
the final decree on the basis of the award. 
No appeal therefrom was filed. Held that 
the matter was, therefore, finally and con- 
clusively decided between the parties and. 
the said question was barred by  'Res 
Judicata’ and could not be raised again in 
execution proceedings. AIR 1955 SC 375, 
Distinguished. (Para 9) 

Index Note: — (C) C. P. C, 1908, 
Section 47 — When can executing Court 
order decretal interest to be paid only from 
the date of drawing up of the decree? 


Brief Note: — (C) When circumstances 
beyond the control of parties delay the 
drawing up of decree  awarding interest, 
party liable should be ordered to pay inte- 
rest from the date of drawing up of the dec- 
ree and not from the date of passing of the 
decree. (Para 13) 
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Index Note: — (D) Limitation Act 
1908, Article 182 — Delay in drawing up 
of Decree, due to cireumstances beyond con- 
trol of parties, to be excluded while com- 
puting limitation for execution-petition. 

(Paras 15, 16, 17) 
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Ram Krishna v. Nemai Krishna (Sinha J.) 


A. T. Re 


Ganguly and Samir Kumar Mukherjee, 
for Appellant; Bagchi and Sakti Nath 
Mukherjee, for Respondents. 


A. K. SINHA, J:— ‘These three ap- 
peals are taken up together for the sake of 
convenience as they arise out of several exe- 
cution proceedings started by some of the 
co-sharers for enforcement of the final dec- 
ree based of an Award given by the Arbi- 
trators effecting partition of joint family: 
properties. 


2. The common case of all the par- 
ties briefly is that in or about 1945 a suit 
was filed by one Sunil Krishna Tarafdar 
one of the co-sharers against other co-sharers- 
for partition of joint family properties in- 
cluding several businesses which was even- 
tually referred to arbitration. On or about 
16th April, 1951, the Arbitrators filed their 
Award effecting partition of all the proper- 
ties including several businesses amongst five 
groups of co-sharers. On or about 22nd 
December, 1952, a final decree was passed 
jn terms of the Award but it was actually 
drawn up, signed and sealed after about 
lapse of 16 years ie. on or about 31-5-68. 
The material portion of relevant Award for 
the purpose of present cases thus confirm- 
ed by the final decree provided, inter alia, 
as follows: 

I. The plaintiff Sunil Krishna Tarafdar 
would pay owelty money in respect of his 
allotment of a portion of the premises No. 2, 
Andul Raj Road, and half share of the 
business under the name of Bimal Brothers, 
amounting to Rs. 8,300/- to defendants 4 
and 5. 

IL Defendant No. 1 Shib Krishna Taraf- 
dar, for the allotment of a portion of the 
same premises at 2 Andul Raj Road, and 
the remaining half share of the same busi- 
ness Bimal Brothers. would pay as oweity 
money to the defendants.4 and 5 a sum of 
Rs. 5,746. 


III. The defendants 4 and 5 Nemai and 
Durga Tarafdar were given the businesses 
known as “Tarafdar Bros.” and “Biswas 
Bros.” valued at Rs. 15,000/- and owelty 
money of Rs. 8,300/- and Rs. 5,746/- to be 
paid by the plaintiff and the defendant No. 1 
respectively. 

3. Naw, it appears from F. M. A. 
331 of 1970 that in point of time the first 
application was made by the plaintiff Sunit 
Krishna Tarafdar on 24th July, 1968, pray- 
ing for delivery of possession of the por- 
tion of premises No. 2, Andul Raj Road; 
marked Lot ‘C’ in the Award for effective 
demarcation of walls etc., and also for pos- 
session of this property and half share of 
business known as Bimal Bros., against all 
the defendants including defendants 4 and 
5. This execution was opposed by defen- 
dants 4 and 5 by petition of objection under 
Section 47 of the Civil Procedure Code filed 
on 19th December, 1968. Their case subs- 
tantially was that the plaintiff decree-holder 
was not entitled to get delivery of the part 
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of the premises in their occupation without 
payment of owelty money of Rs. 8,300/- 
under the terms of the Award and further 
without closing the opening of the doors in 
the western wall of the corridors of the 
ground floor and the first floor with brick- 
work facing the lot marked 'B' in terms of 
the Award. The Executing Court below 
rejected the entire case of the defendants 4 
and 5 and dismissed the petition on the view 
that the execution for delivery of possession 
of lot ‘C’ was maintainable. That is how 
in short the defendants 4 and 5 felt aggriev- 
ed and preferred the above appeal. 


4. In Appeal No. 122 of 1970, it ap- 
pears, that Nemai and Durga, defendants 4 
and 5, in their turn made application for 
execution on 9th August, 1968, for realisa- 
tion of the owelty money of Rs. 8,300/-, to- 
gether with 6% interest alleged to be pro- 
vided in the Award amounting in all to 
Rs. 17,347.87 from Debabrata Tarafdar, the 
son and only heir and legal representative 
of the deceased plaintiff Sunil Krishna Taraf- 
dar by attachment and sale of 1/3rd share 
of premises No. 2, Andul Raj Road, allot- 
ted to Sunil Krishna Tarafdar marked at 
lot ‘ŒC in the Award. Debabrata, in his 
turn, filed a petition of objection under Sec- 
tion 47 of the Code against such execution 
substantially on the ground that they were 
not liable to pay the amount as the business 
known as Bimal Bros. half share of which 
was allotted to his father ceased to exist 
since 1951 and thus the final decree on the 
basis of the Award to that extent became 
infructuous. They also denied their liability 
to pay costs and interests and also their lia- 
bility to pay on a further ground that the 
defendants 4 and 5 sold out their right, 
title and interest to other co-sharers. The 
Executing Court, however, took the view 
that the question that a part of the property 
forming subject-matter of allotment has ceas- 
ed to exist could not be gone into in an 
execution proceeding and the other points 
raised had.equally no substance and thus dis- 
missed their objection. Debabrata has now 
preferred the above appeal in this Court. 


5. In the next Appeal No. 568 of 
1972, the defendants 4 and 5 started an exe- 
cution proceeding for realisation of the 
amount of owelty money of Rs. 5.746/- to- 
gether with interest at the rate of 6% alleg- 
ed to be provided in the Award amounting 
in all to Rs. 12,057.87 from the heirs of 
Shib Krishna Tarafdar, defendant No. 1, 
since deceased. They also raised substan- 

tially same objections as taken by Debabrata 
^ Tarafdar resisting the execution for realisa- 
tion of the owelty money with an additional 
plea that the execution was barred by limi- 
tation. The learned Court below overruled 
all these objections and dismissed the peti- 
tion on the view that defendants 4 and 5 
were entitled to realise the amount of owelty 
money together with interests. The heirs of 
defendant No. 1 have therefore similarly pre- 
ferred the above appeal in this Court. 
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6. The first question that arises for 
consideration as between plaintiff's heirs and 
the defendants 4 and 5 (im Appeal No. 331 
of 1970) is whether execution for delivery 
of possession could be resisted of lot ‘C’, 
admittedly, a portion of which is in occupa- 
tion of defendants 4 and 5 on the ground 
of non-payment of owelty money required 
to be paid by the plaintiff to the defendants 
4 and 5 under the Award. It is undisputed 
that there is no such provision in the Award. 
On the other hand, as noticed by the Execut- 
ing Court below, that the parties were re- 
quired under the Award to make their allot- 
ment in respect of Premises No. 2, Andul 
Raj Road, within 6 months from the date of 
the Award. Mr. Mitter on behalf of the ap- 
pellant, however, has contended in the first 
place that owelty money creates a charge or 
lien even though there is no express provi- 
sion creating such charge or lien in the im- 
pugned Award. In support of his conten- 
tion, Mr. Mitter has relied on a decision of 
the Supreme Court in AIR 1957 SC 577, 
T. S. Swaminatha Odayar v. Official Receiver 
of West Tanjore. In this case, it appears," 
while considering the incidents, nature and 
character of “owelty money" directed to be 
paid in a partition decree, it has been laid! 
down by the Supreme Court on an exhaus- 
tive review of very high authorities that 


"such a provision of owelty ordinarily: 
creates a lien or a charge on the land taken 
under the partition. A lien or a charge may 
be created in express terms by the provisions 
of the partition decree itself. There would 
thus be creation of the legal charge in favour 
of the member to whom such owelty is. 
awarded. If, however, no such charge is 
created in express terms, even so the liem 
may exist because it is implied by the very 
terms of the partition in the absence of any 
express provision in that behalf.” 


Applying the principles indicated in this. 
above decision to the facts of the present 
case, it seems quite clear that the owelty 
money required to be paid by the plaintiff 
or his successors to the defendants 4 and 5 
has undoubtedly created a lien or a charge 
spread over the entire properties which had’ 
fallen to the share of the plaintiff even 
though, such lien or charge were not express- 
ly declared in the Award. Now, “lien is a 
right to hold the property of another as secu- 
rity for the performance of an obligation. 
A common law lien lasts only so long as 
possession is retained but while it lasts can be 
asserted against the whole world. A posses- 
SOry lien is the right of the creditor to retain 
possession of his debtor's property until his. - 
debt has been satisfied". (See Osborn's Con- 
cise Law Dictionary 5th Ed. P. 194). A liem 
as distinguished from charge, in fine is a 
right to possession of the property of a per- 
son unless the demand: is satisfied. 

7. Mr. Bagchi on behalf of the res- 
pondents relying on a Full Bench decision 
of the Kerala High Court in AIR 1962 Ker 
85 (FB) Parvati Amma v. Makki Amma, 


176 Cal. [Prs. 7-8] 


‘has sought to contend that it was not cor- 
rect to say that title did not pass “ill owelty 
was paid. It is said that immediately on the 
decree being passed the title of tbe proper- 
ties vested in him exclusively and absolute- 
jy, and therefore the defendants were not 
entitled to resist delivery of possession until 
the owelty was paid. The quésticn, in our 
opinion, is not so much of acquisition of 
title as lien or charge being created on ac- 
count of unpaid owelty money over the pro- 
perties allotted to the other member co- 
ssharer. In the Full Bench decision of the 
Kerala High Court the question mised was 
whether *owelty is a debt within the purview 
of the Kerala Agricultural debt Relief Act, 
1958”. In that context, the Full Bench held 
‘that “Owelty is really a part of tke proper- 
ties partitioned ie. the owelty is a substi- 
tuted property and it is neither urpaid pur- 
chased money nor any liability in the sense 
in which the debt is understood to be a 
liability. Owelty of partition therefore did 
pot relate to debts and consequently Kerala 
Act XXXI of 1958 bas no application to 
them". Nevertheless, even on the question 
of acquisition of title Bhagwati, J., has inter 
alia, observed in T. S. Swaminatka’s case 
„AIR 1957 SC 577 (supra) as follows:— 


“Byen if no express charge was created 
there was in equity a lien or a charge creat- 
ed on the properties falling to the share of 
the third defendant's branch and he did not 
acquire the properties which fell to his share 
on such partition irrespective of or dis- 
-charged from the obligation to make pay- 
ment of such sum out of the same. The ap- 
-pellant was, in our opinion, entitled to pay- 
ment of the sum of Rs. 24,257-0-8 and inte- 
‘rest out of the properties which fell to the 
share of the third defendant’s branch on par- 
-tition and which comes to the possession of 
the respondent by reason of the insolvency 
-of the defendant No. 3." 


‘Such being the position, it is difficult to see 
how the plaintiff could maintain his execu- 
tion for taking delivery of the rortion of 
immovable properties allotted to him with- 
out at the same time discharging the obli- 
-gation of paying the owelty money. 


Mr. Bagchi has next contended relying 
«on a decision of Sind Judicial Commissioner's 
Court Rattanmal v. Budhalsbah Khudabux 
Shah, AIR 1946 Sind 99 that the question 
whether at all the respondents were entitled 
-to get owelty money in view of the chang- 
-ed circumstances is a matter relating to the 
execution and satisfaction and therefore it 
“was open to the Executing Court to decide 
this question. We would come to this point 
jater on at the proper time elsewhere in this 
judgment but at the present moment we 
would only say that this decision is altoge- 
ther on a point not relevant for the purpose 
-of the present case. Then referring to a 
decision of Andhra Pradesh High Court in 
AIR 1967  Andh Pra 7, Raj Lingam v. 
'Sommana, it is urged that since unpaid 
-owelty money creates a charge only on the 
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property the co-sharer is entitled to get such 


owelty money on sale of the property but . 


cannot retain possession of the property in. 
default of payment of such money. We do 
not think that these two cases are of any as- 
sistance to the respondents, for there, while 
explaining the nature of the charge created 
under Section 55 (4) (b) of the Transfer of 
Property. Act, it was held that in case of 
non-payment of the purchase money or part 
thereof the seller was only entitled to a 
charge and there could not be any question 
of its getting possession in default of pur- 
chase monev. In the instant case, however, 
the unpaid owelty money is both a “lien or 
a charge", and therefore, in enforcing that 
lien the concerned partv has a right to re- 
tain possession of the disputed property in 
default of the payment of purchase money 
and not merely a right to sell the property 
in enforcement of the charge. A lien is a 
kind of right as distinguished from charge, 
as already noticed, (and) is provided as for 
instance in the Indian Contract Act in Sec- 
tions 168, 170 173 2nd 221 and also in Sec- 
tion 47 of the Sale of Goods Act and Sec- 
tion 52 of the Indian Partnership Act. It is 
a right only to retain possession of the pro- 
perty and not a transfer of interest in the 
property itself in the sense that the property 
in enforcement of such lien cannot be put up 
for sale as in case of charge or mortgage. 
But this right of lien, it is well-established, 
may be determined by satisfaction of the 
debt, abandonment of possession of the dis- 
puted property or bv a contract inconsistent 
with its existence. In this case, clearly such 
lien kas not been lost to the appellants. 


8. 'This apart, while the respondents 
are enforcing their right in execution of the 
decree to take delivery of possession of the 
disputed property they are resisting the exe- 
cution started by the appellants for realisa- 
tion of the owelty money from them on 
various grounds. It is highly improper and 
inequitable to allow on the one hand deli- 
very of possession of the property while on 
the other permit the respondents to resist 
payment of owelty money to the appellants. 
So, viewing the matter from this aspect also, 
we are inclined to hold that the appellants 
are entitled to resist delivery of possession 
of so much of the property allotted to the 
respondents as may be in their possession 
until the owelty money, as provided in the 
final decree based on the Award, with so 
much of interest as determined by us else- 
where in this’ judgment, is paid to them. In 
our cpinion, the decision given by the Exe- 
cuting Court below on this aspect of the 
matter is not correci. It is unnecessary in 
the view we have taken in the matter on the 
first point to decide the two other points 
raised and decided by the Executing Court 
below. But even if we do so, we entirely 
agree with the view taken’ by the Executing 
Court below on the same reasons as assign- 
ed by it. Accordingly, we hold that the pre- 
sent execution started by the respondents is 


* 


m maintainable so long as owelty money 


5 


8. not paid to the appellants. 


9, We now come to the two common 
:ypoints in next two cases which have been 
.Btarted by the defendants 4 and 5 (appellants 

fn Appeal No. 122 of 1970 and 568 of 1972) 
for realisation of the owelty money from 
the plaintiffs only son and legal heir Deba- 
brata Tarafdar. and the heirs of defendant 
-No. 1 respectively. The first question raised 
-äs that half share of a business was allotted 
‘to the appellants in excess of their share and 
4s the owelty money was required to be paid 
ion such excessive share there is no liability 
mow of the appellants to pay such owelty 
money as the disputed business so allotted 
ceased to exist. The Executing Court, below, 
„however, rejected this contention’ on the view 
fhat the Executing Court had no power to 
‘go behind the decree. Mr. Ganguly on be- 
of the appellants has, in the first case, 
however, relied on a decision of the Supreme 
‘Court in AIR 1955 SC 376, Jugal Kishore 
y. Raw Cotton, Co., and contended that under 
Section 47 of the Code the Executing Court 
. ‘alone must determine all questions arising 
between the parties or their representatives 
relating to the “execution, discharge or satis- 
faction of the decree" and it authorises the 
Court even to treat the proceeding as a suit. 
En this case, while explaining the scope and 
veffect of Order 21, Rule 16, after its amend- 
ament as regards transfer or assignment of 
certain benefits under a decree the Supreme 
‘Court held that the Executing Court must 
deal with the complicated question relating 
‘to transfer of decree as it was clearly incum- 
‘ent under Section 47 of the Code to deter- 
mine all such questions. While the propo- 
'sition laid down cannot be disputed, we do 
not think, this principle has any application 
:|to the facts of the present case. Here, in the 
linstant case, it is undisputed, the business 
‘fin question ceased to exist prior to the pass- 
ing of the final decree. It is also undisputed 
that this question was raised before the trial 
Court and after determining such questions 
{the trial Court passed a final decree on the 
‘lbasis of the Award. Thereafter, no appeal, 
even if any, was ultimately proceeded. It is 
therefore, clear that the matter was finally 
Jand conclusively determined by the parties 
and it is no longer open to the parties to 
raise again the same questions in the execu- 
tion proceeding for that would be barred by 
;|the principle of res judicata, even assum- 
‘fing that the executing Court had power to 
Bo into such questions under Section 47 of 
the Code. 


10. Mr. Ganguly has then contend- 
#ed that, in any view, the Court has power to 
-amend a decree and in support of his con- 
tention he has relied on a Bench decision of 
this Court in Midnapur Zamindary Co. Ltd. 
"^ Abdul Zalil Mia, 37 Cal WN 500 = 
(AIR. 1933 Cal 627). We fail to see how this 
case is of any assistance to the appellant. 
In this case, while considering the question 
of sale under an erroneous decree, it was 
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held that “the Court has power to amend 
a decree in order to bring it in conformity 
with the judgment at any time even after 
the decree had been partly executed the only 
limitation being that the Court may deem 
it inexpedient or inequitable to exercise its 
power when third party’s interests were af- 
fected". Clearly, no such questions arise in 
this case. We therefore do not find any sub- 
Stance in the contentions raised by Mr. 
Ganguly. 


11. Mr. Samir Kumar Mukherjee on 
behalf of the appellant in the next case has 


.placed reliance in support of such argument 


on two other decisions of this Court namely 
19 Cal WN 1021 = (AIR 1915 Cal 586 (1)), 
Mahabir - Prasad Chowdhury v. Chandra 
Sekhar and AIR 1971 Cal 504, Janaki Nath 
Roy v. Shambhu Nath Mullick. We do not 
think these decisions have any bearing to the 
questions involved in the present case, for, 
the Court there was mainly concerned with 
the question whether apart from Section 152 
of the Civil Procedure Code, the Court: has 
inherent power to amend a decree to bring 
it in conformity with the judgment or to 
rectify apparent mistakes. In the instant 
case, as we have alréady noticed, the ques- 
tion of non-existence of this property prior 
to the passing of the final decree was raised 
and decided. So, it is no longer open to|' 
the Court to exercise its inherent jurisdiction 
to amend the decree in execution proceed- 
ings. Question may arise as to what would 
really be the remedy of a co-sharer who 
could not derive the entire benefit of allor- 
ment of partition owing to non-existence of 
some properties either before or after ths 
partition. It is not necessary to enter into 
this question in the present case, but evea 
if we do, we think, as argued by Mr. Shakti 
Nath Mukherjee on behalf of the respon-| 
dents, we think rightly, relying on a passage 
from Tagore Law Lectures by Ramesh Chan- 
dra Mitter on "Partition and Hindu Joint 
Family" 1897 at p. 399 that the aggrieved 
co-sharer may have a right in proper case 
to obtain compensation for obtaining his 1053 
from the rest of the co-sharers, but he is 
not entitled to resist the execution because 
it is a matter concerning the whole estate. 
This then being the position in. law, the ob 
jection raised on this point by the appei- 
lants cannot be sustained as valid. 

12. The other  pofnt ratsed by My. 
Ganguly is that in any event the appellants 
are not entitled to get any money by way 
of interest during the period from 1961 to 
1968. It is said that no interest is allow- 
able unless the allotment is made indepea- 
dent and the appellants are in possession of 
the disputed property. Reliance is placed 
on a decision of this Court in AIR 1963 Cal 
583, Brahma Swaroop v. Diwan Chand, t» 
Show that the Arbitrator had no power to 
award interest on owelty money. In support 
of such contention, reliance is placed by Ms. 
Samir Kumar Mukherjee on a decision of the 
Supreme Court and several other decisons 
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of this Court and other High Courts namely 
AIR 1955 SC 468, Thawardas v. Union of 
India, AIR 1966 Cal 478, Lal Chand Roy 
v. Nirode Kanta and AIR 1962 Andh Pra 
500 (FB) Kudapa Subbama v. Chitturi 
Subanna. 


13. Mr. Shakti Nath Mukherjee, how- 
ever, in repelling such argument in the first 
place has contended relying on a Full Bench 
decision of this Court in Saha & Co. v. Ishar 
Singh, AIR 1956 Cai 321 (FB) that an 
Award could be set aside only in the man- 
ner and on the grounds as indicated in Sec- 
tions 32 and 33 of Indian Arbitration Act, 
1940, and in no other way, even if the 
Award was a nullity. In the seccnd place, 
he has contended that even if there was ab- 
sence of power of the Arbitrators to award 
interest in the manner they had done it was 
no longer open to the appellants to challenge 
the validity of the Award as it has already 
merged into a final decree passed by the 
Court. This is sought to bé supported from 
a decision of the Supreme Court in (1969) 2 
SCR. 432, Bahadur Singh v. Muni Subrat and 
also above Full Bench decision and other 
decision of the Division Bench in AIR 1963 
Cal 583 (supra). It is however, not neces- 
sary to enter into these controversies in the 
present case and determine ^ the question 

'iBnally. For, it appears that though interest 
was provided for in the Award for non-pay- 
ment of owelty money, the decree that was 
passed could not be effective because be- 
tween the period of the passing of the dec- 
ree and the drawing up of final decree, cir- 
cumstances intervened which were not within 
the control of the appellants and clearly they 


could not be saddled with the liability of - 


payment of interest upon the owelty money. 
in our opinion, the respondents are entitled 
to get interest only on and from the date 
of the final decree till realisation on the un- 
paid owelty money in terms of the final dec- 
ree passed on the Award from tbe appel- 
lants in both the cases. We are constrained 
to say that the reasons which we shall. pre- 
sently assign to hold in favour of the res- 
pondents in matters relating to question of 
limitation also dictate us to hold in favour 
of the appellants in fixing their liability to 
pay interest not from the time when the dec- 
ree was finally passed in terms of the Award 
but from the time when the decree was ac- 
tually drawn up. 


14. Now, on the ion of limita- 
tion taken in the Appeal No. 568 of 1972, it 
is argued that under Order 20, Rule 7 of the 
Civil Procedure Code, date of judgment is 
date of the decree and since no certified copy 
of decree is required for levying the execu- 
iion, the decree-holder is not entitled to get 
tbe period for the purpose of starting execu- 
tion till final decree is actually drawn up, 
signed and sealed by the Court. It is said 
that as the decree-holder failed to execute 
the decree within 3 years from the date of 
the decree ie, date of judgment namely, 
22-12-1952, when final decree was passed in 
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terms of the award under Article 182 of ther 
old Limitation Act (1908), the execution was 
Clearly barred by limitation. In support of 
such argument, Mr. Mukherjee has relied on 
quite a large number of decisions, one of 
Supreme Court and others of this Court as well 
as of other High Courts namely, AIR 1961 
SC 832, Jagat Dhish Bhargava v. Jawahau 
Lal (1881) ILR 7 Cal 547, The owners of 
the Ship “Brenhilda” v. The British India 
Steam Navigation Co. ILR 57 Cal 996 = 
(AIR 1930 Cal 804), Mathuranath v. Janaki- 
nath, AIR 1963 Andh Pra 1 (FB), Venkata 
v. Buchanna, AIR 1924 Cal 351, Kishori- 
mohan Pal v. Provash Mondal, AIR 1933 
Cal 239, Nalini Kantà Roy v. Kamaraddi, 
AIR 1960 Cal 85, Chandra Nath Ghosh v. 
Rajani Kanta Ghose, AIR 1965 Cal 280, 
Dino Bandhu Nayak v. D. Mitra, AIR 1963 
Bom 263, Suratsing Chandanmal v. Gulab 
Chand, AIR 1962 Pat 398, Rajeswar Rai V. 
Sankar Rai, AIR 1971 Pat 190, Gurudayal 
Singh v. Ram Chandra, AIR 1950 Orissa 125 
(FB) Ramachandra v. Bhalu Patnaik. This 
argument though appears to be attractive at 
the first blush fails to offer any substance on 
closer examination. 

15. We fail to see how the above 
Supreme Court decision could be of any as- 
sistance to the appellant in this case. Of 
course, Mr. Mukherjee has laid stress on 
paragraph 13 of the judgment, evidently to 
show by a negative approach that if the 
decree could not be drawn up owing to the 
default of the party concerned then the time 
taken for obtaining certified copy cannot be 
excluded. We are, however, not concerned 
with this case, for, the question raised there 
was whether in preferring an appeal time re- 
quisite for obtaining a copy should be grant 
ed when due to the inaction on the part of 
the Court and not to the fault of the party, 
the decree could not be drawn up and in 
that context the Supreme Court held that es- 
sentially drawing up of the decree was the 
“function of the Court and its office and it 
would be unreasonable to penalise a party 
for the default of the office by suggesting 
that it was necessary that the party should 
have moved the Court for drawing up the 
decree." As regards the rest of the deci- 
sions, it is not necessary for our present pur- 
pose to deal with each of them, and while 
general proposition laid down in these deci- 
sions cannot be disputed, each case has to 
be judged on its own facts to see whether 
the party is entitled to get the entire time 
for the purpose of limitation covered for 
drawing up of the final decree. For, it would 
appear from one of the earliest decisions of 
this Court in AIR. 1924 Cal 351 (supra) that 
even though, date of the judgment is date 
of the decree for the purpose of execution, 
the decree-hoider would still be entitled to 
get the requisite time for the purpose of 
limitation for drawing up of the final dec- 
Tee, if it could be shown that such decree 
could not be drawn up due to circumstances 
beyond his control and not due to his own 
default, Applying therefore this test we are 


gore 
unable t accept the contention of Mz. 
Mukherjee as correct. On the other hand, 





ot be laid upon the respondents, 

16. This apart, it appears from va 
‘ious orders passed by the Court below in 
-the~original suit for partition between 1953 
jand- 1968 — plain copy of which was fur- 
mished to us. with copy to the contesting par 
dties.fhat between the years 1953 and 1968, 

there were protracted proceedings as when 
‘the matters came up several times in appeal 
sänd interim stay orders were granted by this 


5 
"Court. After disposal of these matters by 
this Court. the final decree was drawn up as 
„appears from Order No. 665 dated 21-5-1968. 


There is nothing to indicate from these va~ 







(tation, even though,.if it is conceded that 
‘the date of. the decree is the date of the 
judgment for the purpose of execution. 


17. | Where is yet another aspect of the 


jthe Code. If that be so, where the Court re- 
{quired the applicant to produce a certified 
jcopy of the decree which fact is not disput- 


fore, the matter so considered from differenf 
‘aspects clearly establishes that the execution 
: ed by the respondents cannot be held 
fo be barred by limitation. 
<- 48-19. Mr. Sbaktinath Mukherjee on 
behalf of the respondents in repelling the 
;above arguments has sought to contend fur- 
ther under two heads the first being that the 
mew Limitation Act of 1963 would apply 
‘and under that Act Article 136 which is the 
Televant Article for the purpose of execution 
of decree is couched in altogether different 
üanguage. In support of his first branch of 
argument that the old Limitation Act cannot 
have any application, he has relied on a 
Bench decision of this Court in 76 Cal WN 
316 = (AIR 1971 Cal 213), Nrisingha v. 
Ajit Kumar Dutta, and it has been contend- 
ed that different considerations may arise in 
case of application of substantive law but 
as the Limitation Act is a part of the Ad- 
jective Law, the present execution case which 
was started in 1968 would be governed by 
the new Act, Whe second branch of his 


Bam Krishna-y. Nemai Kristina (Sinha IF 


Pis. 1520] Cab 179 


> become enforceable. It is said that unless 


` the decree is drawn up there could not be 


uld:.. any enforceable decree and “the date of the 


decree" as was provided in Article 182 of 
«fhe old Limitation Act is significantly absenf 
in the present Article. Support is sought to 
‘be drawn in aid of this contention from a 
decision of the Judicial Committee in 48 Ind 
App 17 = (AIR 1921 PC 31), Maharaja of 
Darbhanga v. Homeshwar Singh and AIR 
1960 Andh Pra 64, In re: The Public Prose- 
cutor. This may be another arguable point 
but it is unnecessary to decide this question 
for on the reasons already given we have 
held that the execution case cannot be held 
‘to be barred by limitation, 
The result js: 
(2) The Appeal No. 331 of 1970 is dl- 
Towed. We set aside the judgment and orden 
of the Executing Court below and allow the 
petition under Section 47 to this extent that 
the appellants shall remain in possession of 
so much of the immovable property marked 
lot ‘C as may be in their possession so long 
as the owelty money along with the interest, 
as found to be payable by us in terms of 
fhis order, remains unpaid or not actually 
realised in execution whichever period is 
longer. 

(b) The Appeal No. 122 of 1970 is 
allowed in part and we modify the order of 
the executing court to this extent that the 
appellant shall be only liable to pay so 
much of interest in terms of the Award as 
may be payable from the date of the draw- 
ing up of final decree till payment of tha 
entire owelty money to the respondents. The 
respondents are given liberty to amend the 
execution petition accordingly and proceed 
with the execution case. . 

(c) The Appeal No. 568 of 1972 is 
allowed in part. We modify the order of the 
executing Court below to this extent that 
the appellant shall be only liable to pay so 
much of interest in terms of the Award a% 
may be payable from the date of the draw- 
ing up of the final decree till payment of 
the entire owelty money to the respondents, 
The respondents are given liberty to amend . 
the execution petition accordingly and proce- 
ed with the execution case. 

20. Thero will be no order as to 
costs in any of the appeals against eitheg 
parties. 


iN. C. MUKHERXL X:— Ë agree, 
Appeals allowed, 
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AIR 1974 CALCUTTA 180 (V 61 C 36) 
A. C GUPTA AND SALIL KUMAR 
DATTA, JI. 

Union of India and others, Appellants v. 
Asit Kumar Mondal and anothe>, Respon- 
Gents. 

A. F. O. D. Nos, 197, 288, 289, 290 

.and 291 of 1958, DJ- 12-4-1973. 

Index Note: — (A) Defence of India 
Rules (1939) Rule 19, Proviso — Word 
*award' — Common award in different cases 
— For claims of less than Rs. 5,080/- award 


in its entirety can be challenged. (Para 2) 
Index Note: — (B) Lond Acquisition 


Act (1894), Sections 23, 24 — Compensation 
for requisition —  Capitalised value .of the 
return could be adopted as a basis, (Para 3) 


Index Note: — (C) Land Acquisition 
“Act (1894) Section 23 (2) — Acquisition 
under Defence of India Act, 1939 — Absence 
of provision for solatium cannot be held to 


` be in any way unlawful or contrary to con-- 


ctitotional. provisions. (Para 7) 
Cases — Refexred: Chronological Paras 


AIR 1968 SC 1201, State of Kerala 
v. P. P. Hassan Koya A 
AIR 1968 SC 1481, State of Gujarat 
v. Vakhatsinghji Vajesinghji x 
AIR 1961 SC 908, Satinder Singh v. 
Umrao Singh 8 
AIR 1954 Cal 212 = 58 Cal WN 181, 
Santi Devi v. Province of West Bengal 2 


Bhabanath Dutta, for Appellants; 
Hemanta Krishna Mitra and Narendra 
Krishna Mitra, for Respondent in F. A. No. 
197 of 1958; Hemanta Krishna Mitra, Naren- 
dra Krishna Mitra, for Appellants; Prabhat 
Kr. Sen Gupta and Dhruba Kr. Mukherjee, 
for Seppade in F. As. Nos. 283 to 291 

1958. 


of s 

SALIL KUMAR DATTA, J:— These 
appeals arise out of a cómmon zward in 
connection with claims for compensation for 
lands acquired under the Defence of India 
Act, 1939. ‘Che lands were originally requisi- 
tioned in 1943 and they were thereafter ac- 
quired on 12-4-1946 without derequisition. 
The Collector assessed compensation at the 
rate of Rs. 500/- per bigha in respect of firm 
lands of majority plots, Rs. 600/- per bigha 
: in respect of two such plots and Rs. 250/- 
per bigha in respect of tanks and doba. The 
Collector also awarded compensation for 
trees at the rate of Rs. 50/- per  bigha in 
respect of some plots. The claimants being 
aggrieved filed applications for reference and 
the Arbitrator passed an award holding that 
the amount assessed by the Collector in res- 
pect of the Jands and also tanks and doba 
was more than fair market price of the 
lands. About the bamboos in case No. 125 
of 1957 the Arbitraton awarded an addi- 
tional sum of Rs, 650/-. Except as aforesaid 
no other amount was awarded by tke Arbi- 
trator. Against this common award five ap- 
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peals have been preferred, four'by the claims; 
ant and one by the Union of india. The 
Union of India has preferred F. A. No. 1974 
of 1958 against tbe award of Rs. 650/- for 
bamboos, while F. A. No. 289 of 1958 had 
been filed in the same case claiming Rupees 
8,283/- for trees. In all the appeals the 
claimants have preferred it has been claim- 
ed in addition Rs. 1,500/- per bigha by way 
of difference regarding the value of the suit- 
land and for the tanks and dobas the claim- 
ants claimed additional compensation at the 
rate of Rs. 750/- per bigha, and in F. A. 
No. 288 of 1958 an additional amount of 
Rs. 3,960/- was claimed for bamboos. In 
F. A. No. 290 of 1958 a sum of Rs. 800/- 
was claimed for bamboos and fencing, while 
in F. A. No. 291 of 1958 a sum of Rupesz 
1,366/- was claimed for trees and fencing. 


2. Before we take the appeals fox: 
consideration regarding compensation, wè 
Shall discuss about the  maintainabili 
of F. A. No. 291 of 1958 as also 
F. A. No. 288 of 1958 on the ground that 
they are valued at below Rs. 5,000/-. If 
appears that under the relevant Rules an ape 
peal can only be preferred against an award 
of Rs. 5,000/- or more in lump. Mr. Dutta. 
learned Advocate appearing for the Union: 
of India has drawn our attention to the. 
decision in the case of Santi Devi v. Pro- 
vince of West Bengal, 





valued below [Rupees 
would be maintainable. We, fhers- 
fore, hold that F. A. No. 291 of .1958 as also: 
F. A. No. 197 of 1958 are maintainable in: 
Jaw and the applications under Article 227 
of the Constitution filed by the claimants in: 
respect of F. A. No. 288 of 1958 (which i$ 
valued at’ above Rs. 5,000/-) and F. A. No. 
291 of 1958 are misconceived and unnecez« 
sary and the said applications are rejected. 
3. Coming now to the amount of: 
compensation, the point in dispute betweem 
the parties before us is as to whether the 
value of the lands should relate to 1943 when 
the lands were requisitioned or to 12-4-1946. 
when the lands were acquired. Under Sec- 
tion 299 of the Government of India Act, 
1935 the word used is “compensation” which 
means just equivalent and the authorities are 
uniform in holding that the compensation 
should be just equivalent of the property or 
its market value of which the claimants are 
being deprived of. ‘There was an amend- 
ment to the Act by an Ordinance as noted 


1974 4 


by the Arbitrator wherein it was provided 
that for compensation for acquisition, the 
relevant date would be in such cases 

date of requisition. This provision has been 
challenged by the appellants claimants. It 
would however appear that whether we take 
the relevant date as 1943 or 1946, the evi- 
dence adduced by the parties- do not assist 
us in coming to any figure whatever be the 
year taken as the market value. The Arbi- 
trator has rejected all documents filed by the 
claimants and also two documents filed by 
the Government, Exts. A and A-1 which res- 
pectively are of 1943 and 1942, The proper- 
ties covered by these documents do not ap- 
pear to us to be comparable. As a result, 
it appears that there is`no comparable unit 
for determining the market value of the 
compensation. Nonetheless, we have ample 
materials to come to a decision about the 
. market value of the lands on the basis of 
the compensation for requisition therefor 
which was paid during the period of requisi- 
tion at the rate of Rs. 60/- per bigha for 
firm lands. The judicial authorities have 
laid down that the capitalised value of the 
return would afford an adequate standard of 
compensation as was held in the case of 
State of Kerala v. P. P. Hassan Koya, AIR 
.]1968 SC 1201 as also in the case of State 
of Gujarat v. Vakhatsinghji Vajesinghji, AIR 
1968 SC.1481. Accordingly we proceed, in 


the state of evidence we have before us, to . 


determine the capitalised value on the basis 
of ihe. compensation for requisition. We 
consider that 6$ per cent would be a proper 
return of the investment at the material time. 
Accordingly the amount of compensation for 
requisition multiplied by 16 would afford 
the correct market value of the firm lands 
under acquisition. Whe value of tank and 
doba will be 50 cent of that amount. 
Accordingly „we old that the claimants 
should be entitled to Rs. 960/- per bigha for 
compensation of firm lands and Rs. 480J- 
per bigha for tank and doba. Out of this 
&mount, as it appears, the Collector has al- 
ready assessed (Rs. 500/- per bigha for majo- 
tity of plots and Rs. 600/- per bigha for 
two of the plots, and Rs. 250/- per bigha 
for tank or doba, under acquisition 
which amounts will have to be deducted in 
calculating the value of tho lands under ap- 


... 4 — In respect of the valus claimed by 
the appellant for bamboos in FA No. 289 of 
1958 the Arbitrator has found on evidencs 
that there is no scope for making any furthez 
award therefor on the evidence adduced by 
the claimants. We have carefully gone 
through the evidence and have come to the 
conclusion that the Arbitrator was justified 
in awarding Rs. 650/- as compensation for 
bamboos as was done and the claimants are 
not entitled to any further compensation in 
respect thereof. About trees, the evidence 
adduced by the claimants is unacceptable as 
beld by the Arbitrator and the claimants are 
not entitled to any further amount than what 


had been offered by the Collector. Similar 
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is the position in respect of pucca wall 
bamboos, and fencing as also claimed in 
FA No. 290 of 1958 as also in FA No. 291 
of 1958. Accordingly the claimants’ claims 
in respect of these items fail. 


5. The Union of India’s claim ir 
FA No. 197 of 1958 disputing the award of 
Rs. 650/- as compensation awarded by ths 
Arbitrator is also untenable and we reject 
the same. . 

6. In the.result F. A. No. 197 of 
199% filed by the Union of India is dismise- 


7. Coming to the claim for solatium 
provided under Section 23 (2) of the Land 
Acquisition Act- it appears that under Sec- 
tion 19 (1) (e) the Arbitrator will have re- 
gard in determining the compensation fos 
acquisition to the provision of sub-section (1) 
of -Section 23.of the said Act. The Defence 
of India Act and its Rules do not mention 
anything about sub-clause (2) of Section 23 
in. determining such compensation. In view 
of ‘the fact that long before the Constitu- 
tion came into force the acquisition was 
complete, it cannot be said that the absence 
of provision for solatium in the statute is ini 
any way unlawful or contrary to the provi-| 
sions of the Constitution which had no ap- 
plication. Accordingly we reject the claim 
for solatium made in respect of the com- 
pensation jn all the appeals. 


., 8.  Wurning now to the question of 
interest we feel, on'the authority of the Sup- 
reme Court in the case of Satinder Singh v. 
Umrao Singh, AIR. 1961 SC 908, the claim- 
ants are entitled to interest at the rate of 
6 per cent per annum from the date of.ac- 
uisition on the outstanding dues. It appease 

at the Collector has paid some. amount as 
solatium which according to him was pay- 
able, but has been held as not payable by us. 
Tf any amount has been paid as solatium 
purporting to be under Section 23 (2) of ths 
Act such amount will be adjusted against 
interest awarded by this judgment. 

9. In the result, F. A. Nos. 288 fo 
291 of 1958 filed by the claimants partially 
succeed and are allowed in part, 'The value 
of the firm lands is determined at Rs. 960/- 
per bigha and Rs. 480/- per bigha for tank 
and doba less the amount in all cases at- 
sessed by tho Collector and the claimants 
should be entitled to tho amount calculatsd 
on that basis less the amount if any already 
received by them on the basiz of the assos- 
ment made by the Collector and affirmed by 
the award. The claimants will bs ontitled 
to interest on the outstanding dues calculat- 
ed from the date of acquisition, that is 
12-4-1946 till payment, taking into account 
the amount they have already received as 
and by way of solatium which is to bs ad- 
justed against such interest, The Collector 

determine the amount payable to them 
and will arrange to pay tbe same to ths 
claimants within six months from the date 
of arrival of the copy of the judgment in 
his office. de 
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10. There will be no order for costs 
"i all these appeals. 
GUPTA, J:— I agree. : 
Order accordingly. 
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DEBI PROSAD PAL, J. 

Saroj Kanti Basu, Petitioner v. R. T. A. 
and p Opposite Parties. 

Civil Revn. No. 5649 (W) of 1969, DJ- 
26-3-1973. 

Index Note: — (A) Motor Vehicles Act 
(1939), Section 47 — amation of 
different routes — Procedure ought to be as 
ín granting a permit or in extending an exist- 
ing route — No immunify cem- be claimed 
from compliance with Section 47 procedure. 
AIR 1964 Cal 442, Applied. (Para 9 
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"A, ER. 
routes was a necessity, particularly in the 
interest of the travelling public. After hear- 
ing the Sub-committee, Regional Transporfi 
Authority resolved that the said three routes 
be amalgamated with immediate effect for 
which steps under the Motor Vehicles Act 
(hereinafter referred to as the said Act) 
Should be taken without debo: 


3. The petitioners grievance is that 
neither he nor any of the permit holders of 
Route No. 54 has any knowledge of the said 
amalgamation and none of them was given 
any opportunity to make his representation 
against such amalgamation under Section 57 
(3) of the said Act. The petitioner furthen 
contends that the variation of the routes by 
amalgamation amounts to variation of the 
conditions of the permit by the inclusion of 
à new route or new area, and as such varia- 
tion should be treated as the grant of a new 
permit under Section 57 (8) of the said Act, 


Cases Referred: logical Parag the procedures laid down in Section 47 (1) 
(1969) C. E No. m (Wy of 1969 of the said Act should have been complied 
(Cal) g, with. 


AIR 1964 Cal 442, Soa Kima T, 
Regional Transport Authority, Burd-- 


wan 

AIR 1957 Cal 444 = 61 Cal WN 
217, Barrackpore Bus Syndicate v. 
S. Ki Sirajuddin é 


Benode Behari Giri, for Petitioner; Sushil 
pa mais for Opposite Parties Nos. 1 


ORDER:—- In this application under 
Article 226 of the peres of India the 
petitioner has challenged the resoletion dated 
30th July, 1969 and the notification dated 
20th August, 1969, issued by the Regional 
Transport Authority, Howrah. The facts 
which have given rise to the present contro- 
versies are shortly as follows: 


2. he petitioner is the owner of 
Bus No. WBU-248 and plies’ his bus on 
route No. 54 on the basis of a permanent 
stage carriage permit. Route No. 54 extends 
from Howrah to Bally Khal There are two 
other routes, namely, route No. 51 and route 
No. 56 which extend between Howrah Station 
and Dunlop Bridge. By a notificatior. D/- 30th 
July, 1969, the Regional Transport Authority 
announced that it was decided at a meeting 
dated 30th July, 1969 that the three routes, 
namely, Route No. 51, Route No. 54 and 
Route No. 56 would be amalgamated, The 
Regional Transport Authority appointed a 
Sub-committee at its meeting held on 12th 
May, 1969, to examine the problems of anrs 
Nos. 51, 54 and 56 in all their aspects. The 
Sub-committee agreed with the Secretary 
Regional Transport Authority and opined 
that to bring about an improvement in the 
management of transport services on the 
routes avoiding unhealthy competition and 
accidents on the routes, all the three routes 
should operate as a combined route and for 
that purpose amalgamation of the said three 
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4 — An affidavit has been filed on be- 
half of the respondents Nos. 1 and 2. In 
paragraph 8 of the said affidavit it has been 
stated that by the said amalgamation no in- 
crease in the number of stage carriage ser- 
vices on the routes above was proposed by 
the Regional T-ansport Authority and 
such the provision of Section 57 (8) of tho 
said Act has no application to the case. 

5. Whe ‘petitioner relies upon an ur 
reported judgment of Mr. Justice A. R. Sen 
delivered in the case of C. R. 3029 (w) of 
1969 (Cal. In that case it has been held 
that when variation of the permit of tha 
route is sought to be made, in a manner to 
encroach upon other routes; the procedure 
laid down in Section 47 of the Act is to be 
complied with. Mr. S. K. Banerji appear- 
ing for the respondents submits that there 
is no specific provision under which an 
amalgamation can be made of the different 
routes. According to him under Section 48 
(3) of the said Act the Regional Wransport 
Authority, if it decides to grant a stage car- 
Tiage permit, may attach to the permit any 
one or more of the conditions laid down in 
the various sub-clauses of Section 48 (3) of 
the said Act. Sub-clause (xxi) of Sec. 48 (3) 
authorises the Regional Transport Authority 
to vary the conditions of the permit, afteg 
giving notice of nct less than one month. 
Rule 81 of the Bengal Motor Vehicle Rules, 
1940 (hereinafter referred to as the said 
Rule) empowers the Regional Transport Au- 
fhority to vary at any time in its discretion 
the permit or any other conditions thereof, 
either upon application made in writing by 
the hclder of any permit, or by any er 
persons, or of itv own motion. The said 

power is to be exercised subject to sub-rules 
fb) and (c) of Rule 81. According to Mr. 
Banerji, by an amalgamation of the routes, 
there has been a variation of the conditions 
of the permit. Such a variation can be done 
after giving notice of not less than one month 


1974 
jn accordance with the provision of Sec- 
tion 48 (3) (21) of the said Act. : 
, In my opinion the contention of 
the learned Counsel for the respondents, al- 
though prima facie attractive, does not bean 
a closer scrutiny. In the case of Barrack- 
pore Bus Syndicate v. Sk. Sirajuddin, 61 Cal 
WN 217 = (AIR 1957 Cal 444) Mr. Jus- 
tice D. N. Sinha (as his Lordship then was) 
was of the view that route is not a condi- 
tion of the permit. The condition is that 
the holder will operate in a particular route 
or routes and no other. His Lordship was 
of the view that even assuming that it could 
be called a condition attached to the permit, 
still a variation of the route was in effect the 
grant of permit in a fresh route and was 
therefore a fresh permit. Whe procedures for 
the grant of such a permit as laid down in 
Section 47 of the said Act and the relative 
rules are to be complied with before such a 
ermit could be, granted. In my opinion 
amalgamation of the different routes as in 
the present case involves a variation of the 
 Iroute and is in effect the grant of permit in 
a fresh route. Such a permit can be issued 
only after the procedures laid down in Sec- 
tion 47 of thé Act are complied with. If an 
' amalgamation of the routes can be effected 
without giving the public an opportunity to 


prefer objection and without hearing such 


Objection, this will run counter to the scheme 
of the said Act and the rules framed there- 
under. The scheme of the Act envisages 
that before any permit is issued for a stage 
carriage upon any route, the public affected 
by such a decision should be given an 
opportunity of being heard. If in the case of 
grant of a permit such a procedure is to be 
followed. I see mo reason why this whole- 
some procedure should be avoided when the 
different routes are to be amalgamated with 
the consequent result of a variation of the 
original route. The procedure laid down 
under Section 47 of the Act-is based upon a 
statutory principle and consideration of pub- 
lic policy. When a permit for stage carriage 
is granted, the original transport authority 
has to take into account the various matters 
which are set out in the different sub-clauses 
of Section 47. Jt has also to consider any 
representation which may be made by per 
sons or organisations interested in the road 
transport facilities or by any local authority 
or police authority within whose jurisdiction 
any part of the proposed route or area lies. 
Such matters which are reasopably related 
to the interest of the traveiling public should 
be taken into account in the consideration of 
granting a stage carriage permit, In the case 
of an amalgamation of different routes also 
there is no reason why the Regional Trans- 
port Authority should be allowed immunity 
from compliance with such procedures. In 
the case of Sudhir Kumar v. Regional Trans- 
port Authority, Burdwan, AIR 1964 Cal 442, 
P. B. Mukharji, J., (as his Lordship then 
was) considered the question as to whether 
extension of an.existing route in the stage 
carriage permit by including a new area came 
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within the scope of Section 57 (8) of the said 
Act, His Lordship was of the opinion that 
such an application, in view of the express 
language of Section 57 (8) must be treated as 
an application for the grant of a new permit 
requiring compliance with sub-section 57 (2) 
(3) of the said Act. If an extension of an 
existing route attracts the provisions of Sec- 
tion 57 (8), I see no reason why the amalga- 
rs a of routes should be differently treat- 
£ 


7. Tt is admitted that the Resolution 
of the Regional Transport Authority dated 
30th July, 1969, and the Notification dated 
20th August, 1969, have not been made in 
Contact with the provisions of the said 


8. For these reasons this application 
must succeed. The Rule is made absolute 
and the Resolution dated ^ 30th July, 1969, 
and the Notification dated 20th August, 
1969, as mentioned in paragraph 8 of the 
petition are quashed and or set aside by the 
issue of a writ in nature of certiorari. Where 
will. also be a writ in the nature of manda- 
mus directing the respondents to forbear from 
giving effect to the said Resolution dated the 
30th July, 1969 and Notification dated 20th 
August, 1969. I however make it clear that 
the Regional Transport Authority will be at 
liberty to proceed in accordance with law in 
the case of any proposed amalgamation. 
There will be no order as to costs, 

Petition allowed. 


P 


AIR 1974 CALCUTTA 183 (V 61 C 38) 
S. C. GHOSE, J. 


Chandra Bhan Agarwal and another, 
Petitioners v. Arjundas Agarwal and others, 
Respondents, 

' Matter No. 491 of 1971, DJ- 26-2-1973. 

Index Note: — (A) Trade and Mer- 
chandise Marks Act (1958), Section 107 — 
Cancellation of trade mark — Even if dis- 
cretion of Registrar is not conclusive, High 
pa a dia ordinarily be slow to interfere 





. Brief Note: — (A) Thus where the evi- 
dence of acquiring of distinctiveness by the 
word ‘Dora’ with or without design was pro- 
duced before the Registrar who accepted it 
and registered the said mark with design as 
a trade mark and the said word in fact ac- 
quired distinctiveness, the High Court (in an 
application for cancellation of the said trade 
mark) refused to interfere with the discretion 
exercised by the Registrar (Case law discuss- 
a (Paras 22, 23) 
Index Note: — (B) ‘Trade and Mer 
chandise Marks Act (1958) Section 56 — 
“Person aggrieved” -— Any trader who is 
restrained in his business or embarrassed by 
registration of 4 mark is a person aggriey« 

ed. (1894) 2 RPC 4, Rel, on. 
(Paras 25, 26) 
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Cases Referred: Chronological Paras 


AIR 1965 Mad 42, Western India 
Match Co. Ltd. v. Match Works 
AIR 1962 Bom 82, J. L. Meka v, 

* Registrar of Trade Marks 

‘AIR. 1959 Cal 654, E. Griffiths Hughes 
Ltd. v. Vick Chemical Co. 

‘AIR 1958 Bom 56, Ciba Ltd. Basle 


21 
19 
15 


Switzerland v. M. Ramalingam 20 
AIR 1955 Cal 519, Hindustan Deve- 
lopment Corporation v. Deputy Re- 
gistrar, Trade Marks 1i 
19531 WN 195, De Cordova v. Cick 
Chemical Co. r 18 
1946-2 All ER 497, In re-La Marquise 
Footwear’s application . 14 
(1936) 53 RPC 355, In the matter of 
an application of J. & P. Coates Ltd. 14 
1907-2 Ch 435, In the matter of Com- 
panie Industrielle Des Petroles’s ap- 
plication 12, 13 
(1894) 2 RPC 4, Powell’s Tm case 25 


JUDGMENT:— This is an application 
made by the petitioner for the cancellation 
or revocation of the registration under the 
Trade and Merchandise Marks Act, 1958 
(hereinafter referred to as ‘the said Act’) of 
the trade mark ‘DORA’ applicadle to the 
Ganjis or vests manufactured by res- 
pondents and being the trade mark No. 
252040. The said word ‘Dora’ together with 
some designs was duly registered as trade 
mark on October 3, 1968. 


2. The respondent firm has been car- 
tying on business in the aforeszid Ganjis 
and hosiery vests since 1962 and has been 
using the said mark ‘Dora’ as their trado 
mark in respect of goods manufactured and 
sold by them. The word ‘Dora’ is an essen- 
tial feature of the trade mark and together 
with design was considered to be a distinctive 
trade mark by the Registrar and was regis- 
tered as such under the said Act. 


3. The ground for revocation or can- 
cellation of the said trade mark as stated in 
the petition filed in support of the Notice 
of Motion is that the word ‘Dora’ in Hindi 
ag well as in Bengali means universally 
' thread or strips and is commonly in daily 
use. 

4. The respondent in resisting this 
application for cancellation or revocation of 
the said trade mark alleges ‘that the said 
word ‘Dora’ is a Hindi word and not a 
feminine personal name. The said word has 
acquired distinctiveness by long use in con- 

nection with vests and Ganjis manufactured 
' by the respondents and acquired the distinc- 
‘tion of becoming a trade mark in connection 
with the abovementioned products of -the 
respondent and as such was registered under 
the said Act. It appears from the affidavit 
of the respondent that the said mark ‘Dora’ 
became very popular with the public and 
the annual sale of the products of the res- 
pondents grew from year to year. In 1967-68 
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such sale rose to the total sum of Rupees 
17,34,098.39 p. It appears that by long usen 
and advertisements made by the respondents 
to popularize the said trade mark, the said 
trade mark ‘Dora’ with or without design has 
become popular with the purchasing public 
in whose mind the said mark is connected 
yo the vests manufactured by the respon- 
nts. 

5. After the petitioners had applied 
for registration of the said trade mark “Dora 
with or without design, the Registrar of 
Trade Marks told the respondent that the 
word ‘Dora’ constituting the leading feature 
of the mark was a feminine personal name 
and could not be registered except in the 
case of distinctiveness, acquired by the said 
mark conclusively. : 

6. Thereupon the respondent duly 
produced evidence of distinctiveness acquir- 
ed by the said mark ‘Dora’ with or witho 
design before the said Registrar. i 

7. . After due consideration of the 
abovementioned evidence, the Registrar of 
Trade Marks directed circulation or adver- 
tisement of the said mark in the Trade Mark 
Journal. The said trade-mark ‘Dora’ with 
design was fully and thoroughly advertised. 
No one raised any objection to the registra- 
tion of the same. Thereupon the Registrar of 
Wrade Mark registered the said trade mark 
on October 3, 1968. Š 


8. Clause (j) of Section 2 of tho 
Trade and Merchandise Marks Act, 1958 
(hereinafter referred to as the Act) defines 
*Mark" as follows:— 


* “Mark” includes a device, brand, head- 
ing, label, ticket, name, signature, word, let-: 
ter or numeral or any combination thereof;" 

9. Clause (v) of the said Section 2 of 
the Act defines "trade mark" in the follow- 
ing words; : 

*(v) “trade mark” means— 

(i in relation to Chapter X (other than 
Section 81), a registered trade mark or a 
mark used in relation to goods for the pur- 
pose of indicating or so as to indicate a 
connection in the-course of trade between 
the goods and some person having the right 
as proprietor to use the mark; and 

: Gi) in relation to the other provisions of 
this Act, a mark used or proposed to be used 
in relation to goods for the purpose of indi- 
cating or so as to indicate a connection in 
the course of trade between the goods and 
some person having the right either as pro- 
prietor or as registered user, to use the mark 
whether with or without any indication of 
the identity of that person, and includes a 
certification trade mark registered as such 
under the provisions of Chapter VIILE:? 

10. Clause (d) ta sub-section (1) of 
Section 9 provides that a trade mark shall 
not be registered in Part A of the Register 
unless it contains or consists of at least one 
or more words having no direct reference fo 
the character or quality of the goods and 
not being according to its ordinary specifi- 
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ation, a geographical name or surname op 
fa personal name or any common abbrevia- 
ition thereof or the name of a sect, caste on 
‘tribe in India. Thus a word or words in 
` order to be registered as a trade mark cannot 
.have any direct reference to the charactes 
Or quality of the goods e.g., the words “Per- 


fect”, "Superfine" or “Best” ex facie have ` 


‘a direct reference to the character or quality 
of the goods and thus cannot be registered 
“as a trade mark, no amount of user of the 
words, ‘Best’, ‘Superfine’, ‘Perfect can make 
them distinctive for the purpose of mono- 


poly rights for they are descriptive of the 


. goods and nothing else. Thus the words 
“Stone” for jars, “Paper” for books, “Wood” 
for tables, “Steel” for girders, are so des- 
criptive of the goods that no amount of 
"User can make them of “Rasoi” for vegeta- 
“ble oil meant for cooking. But there may 
be words which though descriptive of the 
goods may be poetic or archaic and not in 
-Ordinary use in reference to particular ..arti- 
cle e.g, “Sheen” in regard to sewing cotton 
is- not a word which traders im cotton trade 
usually employ for the purpose of describing 
the character or quality of their trade. There- 
' fore, if there has been long user the word 
*Sheen" can become distinctive and may be 
gegistered as a trade mark, as was held in 
the case of Coates J. & P.) Ltd.’s applica- 
tion, (1936) 53 RPC 355. The word “Light- 
ning’ for Zip fasteners likewise has a direct 
teference to the character or quality of the 
zip fasteners: nevertheless the word would be 
registrable on evidence of long user proving 
distinctiveness of the mark. Similar is the 
case of “Fargo” for motor cars, “Golden” 
for ink; “Pyari” (Darling) for Beedies, 
“Eveready” for Batteries and.“Eversharp” fon 
ens and pencils. 


11. I now propose to discuss the cases 
«cited at the Bar on either side. 

In Hindustan Development Corporation 
y. Deputy Registrar, Trade Marks reported 
in AIR 1955 Cal 519 it was held by a majo- 
tity of the Special Bench that the word 
Rasoi’ did not become distinctive for hy- 
ürogenated cooking oil It had direct refer- 
ence to the character and quality of the 
goods and was not eligible for registration. 
Ht was held in the abovementioned case that 
in considering whether a mark had reference 
to the character or quality of the goods, the 
mark was to be looked at not in its gram- 
matical significance but as it would represent 
to the public at large, that is to say, by 
fhe common understanding of the term 
among those who use the goods or have 
Occasion to use it in the course of their 
daily lives. It should be noted that the word 
“mark” as defined in Section 2 (1) (f) of 
the Act, includes amongst others a word. 
Whe word 'trade mark' as defined in the Act 
is a ‘mark’ used or proposed to be used in 
relation to goods for the purpose of indicat- 
ing or so as to indicate a connection in the 
course of trade between the goods and some 
person having the right to use the mark. 
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12. Whe case of In the matter of 
Companie Industrielle Des Petroles’s applica- 
tion, (1907) 2 Ch 435 known as the Motorine 
case may have some bearing on the contro- 
versy in the instant case. The fact of the 
Said case are stated hereunder: 


13. In 1901 a Company had register- 
ed “Motorine” as their trade mark with lubri- 
cating oil and sold large quantity of such 
oil under that name. In 1907 another com- 
pany which had also dealt largely in petrol 
spirit under the name “Motoricine” applied 
for registration of "Motoricine" as their 
trade mark. This application was opposed 
by the first named Company. The Registrar 
refused to register "Motoricine". The appli- 
cant company appealed against the said order 
and also made an application for expunging 
the trade mark “Motorine” from the register. 
The application was dismissed on the ground 
that the word “Motorine” has no direct re- 
ference to the quality or character of the 
goods and was therefore, eligible for regis- 
tration under Section 94. Trade Marks Act, 
1905. It was held that although the word 
“Motorine” suggested oil that were to be 
used in connection with a’ motor, it had no 
reference either to the character or quality 
of the goods which were sold under the said 
name. 


To my mind it seems that the above- 
mentioned case reported in (1907) 2 Ch 435 
has some resemblance to the instant case. 


14. In the case of In the matter of 
an application of J. & P. Coates Ltd., (1936) 
53 RPC 355, the word “sheen” was proposed 
for registration as a mark in regard to 
Machine Twist or Merchandise — Seaming 
Thread. The Registrar refused registration. 
Thereafter upon appeal the decision of the 
Registrar was confirmed by the single Judge. 
The Court of Appeal confirmed the Judg- 
ment of the single Judge. Upon appeal it 
was observed by Lord Wright that the word 
“Sheen” had become distinctive of the appli- 
cant’s goods. The law on the point was suc- 
cinctly stated by Evershed, J., In re: La 
Marquise Footwear’s application, (1946) 2 
All ER 497 in the following words, to wit, 

“In approaching a problem of this kind 
one has to bear in mind that the court must 
consider as legislature considered, whether 
the use of the particular mark in reference 
to particular goods would embarrass or harass 
other traders and it seems to me that, where 
you take an ordinary word in common use, 
properly applicable in its ordinary meaning 
to the class of goods to which it is sought 
to be applied by the applicant, the court will 
not give to the applicant in effect a mono- 
poly of that epithet. Where, however, you 
take a word which is exceedingly uncommon 
by comparison different considerations apply 
and if you say that it has a direct reference, 
you are going to assume that this word has 
a much more precise significance and a much 
greater circulation than I think on the evi- 
dence it has.” 
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15. - In the Case of E. Griffiths Hughes 
Ltd. v. Vick Chemical Co., reported in AIR 
1959 Cal 654, it was held that the mark 
Vaporub’ had acquired distinctiveness and 
thus fell within clause (e) of Section 61 of 
the Trade Marks Act. Combination of two 
English words is not an invented word. Thus 
the word 'Vaporub' was not an invented 
word and suggested the combination of two 
ordinary English words ‘Vapour? and ‘Rub’ 
with a slight distortion of the word ‘Vapour’. 
Xt was further held that registration could 
be directed solely on the evidence of acquit- 
ed distinctiveness. 


16. In the instant case the mark 
Dora’ had been in continuous user from 
1962 until the date cf application for regis- 
tration and even subsequent thereto and this 
mark had acquired sufficient distinctiveness 
to entitle the mark to registration, 


17. In the case of all applications fop 
registration of trade marks the zights of the 
party or parties are .to be determined as at 
the date.of the application for registration. 


18. In De Cordova v. Cick Chemical 
Co., 1951 WN 195, it was observed by Lord 
Radcliff stating the opinion of the Judicial 
Committee of the Privy Council in the said 
case that it was settled law that if a word 
forming part of a mark had come in trade 
` to be used to identify the goods to the owner 
of the marks; it was an infringement of the 
mark itself to use that word as the mark or 
part of the mark of another trader for con- 
fusion was likely to result. 


19. In AIR 1962 Bom 82, J. L 
Mehta v. Registrar of Trade Marks it was 
observed by Shah, J., that whenever any 
word was sought to be registered as a trade 
inark, that word should in no event be des- 
criptive of the goods in respect of which it 
was sought to be registered as a trade mark 
and the test for ascertaining the meaning of 
a word was laid down in the aforesaid deci- 
sion to be what a common man in the 
street would mean by that particular word. 
The word “Sulekha” which was applied to be 
segistered as the trade mark was used as 
name of fémale person and also meznt good 
writing. In such cases when a word has two 
different meanings out of which one is uni- 
versally popular and the other is not, the 
meaning which is universally popular should 
be accepted and if such meaning do not 
amount to any description of the goods. In 
respect of which the word was used, there 
could be no objection to such word being re- 
gistered as a trade mark under the Act. Thus 
the word Sulekha was accepted as the trade 
mark in respect of fountain pens. 


20. In Ciba L:d, Basle Switzerland 
v. M. Ramalingam and S. Subramanium 
trading in the name of South Indian Manu- 
facturing Co., Madura, reported in AIR 1958 
Bom 56, it was held that grant of relief 
under Section 46 of the Trade Marks Act, 
1940, was a matter of discretion. Question 
of delay in making an application, although 
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the legislature did not lay down any period 
of limitation for making an application 
under Section 46, should be considered fronr 
the point of view as to whether the appli- 
cant acquiesced and thereby caused substan- 
tial injury to the respondent. 1f so, that 
would dis-entitle the applicant to the relief 
ot revocation or cancellation of the registra- 
on. 

21. In the case of Western India 
Match Co. itd. v. Match Works, .ATR 1965 
Mad 42, it was held by a Single Judge of 
the Madras High Court that the relief to be 
given under Section 56 of the Trade and 
Merchandise Marks Act, 1958, was a discre- 
tionary relief and though the High Court 
was bound to consider the cases individually 
on merits, it would ordinarily be loathe to 
interfere with the discretion of the Registrar. 

22. The word ‘Dora’ in Bengali does 
not mean thread. The words “dore” or ‘dori’ 
in Hindi as well as in Bengali means thread. 
It should be noted that ordinarily the words 
‘dore’ or (sic?) user or otherwise cannot be 
registered as a trade mark with or without 
design. But as noted earlier, evidence of ac- 
quiring of distinctiveness by the said word 
with or without design was produced before 
the Registrar of Trade Marks and the Regis- 
trar accepted such evidence and registered the 
said word with design as a trade mark under 
the Act Where the Registrar has exercised 
such discretion in favour of the respondent, 
the Court should be- wary of cancelling such 
trade mark and should carefully consider 
all the facts. The exercise of the discretion 
by the Registrar certainly is not final and 
conclusive but as was held in the above- 
mentioned case of AIR 1965 Mad 42, the 
High Court would be slow in setting. at 
naught the discretion exercised by the 
Registrar in favour of a person. 

23. I am in respectful agreement 
with the aforesaid observations made in the 
aboye case. The facts noted by me in de- 
tails in the earlier part of the judgment also, 
in my opinion, prove that the said word 
"Dora' with or without design acquired dist- 
inctiveness in connection with the Vests and 
Ganjis manufactured by the respondents and 
as such was rightly registered as a trade 
mark under the Act. 

24. It should be noted that the res- 
pondent had filed a suit in the City Civil 
Court, Calcutta, for an injunction restraimng 
the petitioner in the instant application (who 
is the defendant in the said suit in the City 
Civil Court) from passing off its goods by 
marketing the same with the word "Doro" 
or "Kangandoro" in imitation of the trade 
mark of the respondent. Thereupon this ap- 
plication has been made, it seems, under Sec- 
tion 107 of the Act for cancellation of tha 
said trade mark. 

Section 107 of the Act provides as fob 


WS: . 

“107. Application for rectification of re- 
gister to be made to High Court in certain 
Cases— 
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(1) Where in a suit for infringement of 
@ registered trade mark the validity of the 
registration of the plaintiffs trade mark is 
questioned by the defendant or where in any 
Such suit the defendant raises a defence 
under clause (d) of sub-section (1) of Sec- 
tion 30 and the plaintiff questions the validity 
of the registration of the defendants' trade 
mark, the issue as to the validity of the re- 
gistration of the trade mark concerned shall 
be determined only on an application for the 
rectification of the register, and notwithstand- 
ing anything contained in Section 46, sub- 
section (4) of Section 47 or Section 56 such 
application shall be made to the High Couri 
and not to the Registrar. 

(2) Subject to the provisions of sub-sec- 
fion (1) where an application for rectification 
of the register is made to the Registras 
under Section 46 or sub-section (4) of Sec- 
tion 47 or Section 56, the Registrar may, if 
he thinks fit, refer the application at any 
stage of the proceeding to the High Court". 


25. Xt also appears to me that power 
to cancel or vary registration and to rectify 
the register has been conferred by Section 56 
of the Act. Any trader or merchant who 
is in any way injured or restrained in his 
business on embarrassed by the registration 
of the mark will be a person aggrieved (See 
Powell's Tm. case, (1894) 2 RPC 4 at p. 7). 
in the said case the law on the point was 
Stated by Lord Herschel in the following 
terms, to wit; 

*Whether it can be shown, as here, thaf 

the Applicant is in the same trade as the 
person who has registered the Trade Mark, 
and wherever the trade mark, if remaining 
on the Register, would or might limit the 
legal rights of the applicant, so that by rea- 
son of the existence of the entry on the Re- 
gister he could not lawfully do that which, 
but for the existence of the mark upon the 
register, he could lawfully do, it appears to 
me he has a locus standi to be heard as a 
person aggrieved”. 
1. 26. In view of the aforesaid enun- 
ciation of the law Y have no doubt in my 
mind that the petitioner is a person aggriev- 
ed within the meaning of the said term used 
in Section 56 of the Act. 


| The contentions of Mr. Das that the 
petitioner is not entitled to apply for can- 
cellation of the said mark, thereof, 
icannot be accepted. 

27. | For the reasons stated above, © 
am of the opinion that no case has been 
inade out by the petitioner for the reliefs 
claimed in the instant application. 

28. In the premises, this application 
must fail and is dismissed with costs. 


Application dismissed. 


dà 
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AIR 1974 CALCUTTA 187 (V 61 C 39) 
AMIYA KUMAR MOOKERJI, J. 
Khagendra Nath Sen, Petitioner v. Uni- 

versity of Calcutta and others, Respondents. 

C. -R. Nos. 4225 to 4227 (W) of 1973, 
DJ- 14-2-1974. 

Index Note: — (A) Constitution of 
India, Article 226 — Petition under — Par- 
fies — Petition challenging resolution passed 
by Syndicate — Whether members of Syndi- 
cate mecessary parties,  (X-Ref:— Calcutta 
University Act (1966), Section 3). 


Brief Note: — (A) The Syndicate is à 
part of the University and if one of tho res- 
pondents is University of Calcutta, it includes 
the Syndicate also. Where the University has 
been made a party it is mot necessary that 
either the Syndicate or all the members of 
the Syndicate are required to be made par- 
ties to a petition under Article 226 in order 
to challenge the Resolution passed by the 
University and the Syndicate. (Para 5) 


index Note: — -(B) Constitution of 
India, Article 226 — Petition under who can 
make — (X-Ref:— W. B. Societies Registra- 
fion Act (1961), Section 19.) 


. Brief Note: — (B) Under Section 19 of 
the West Bengal Societies Registration, Act, 
1961, every society may sue and may be sued 
in the name of the President, Secretary of 
any of the office-bearers authorised by the 
governing body in this behalf. Therefore, 

Secretary is competent to move the High 
Court in an application under Article 226 of 
the Constitution. (Para 6) 


Index Note: — (C) Constitution of 
Tadia, Article 226 — Prayer for mandamus 
and certiorari — Demind for justice not ne- 
cessary. 1 
Brief Note: — (C) Where the only writ 
prayed for is a writ of mandamus and there 
is no demand for justice the application may 
fail on, that ground, but where the petitioner 
also prays for a writ of certiorari and the 
appropriate writ is a writ of certiorari and 
not mandamus the petition under Article 226 
cannot fail on the ground of absence of a 


demand for justice. (Para 7) 
Iudex Note: — (D) Constitetion of 


India, Article 226 — Petition under — Ad- 
aaa order whether cam be challenge 


Brief Note: — (D) Where the petitiones 
has challenged the jurisdiction of the Syndi- 
cate of the University to supersede the gov- 
erning bodies of certain colleges and the peti- 
tioner also complains violation of the princi- 
ples of natural justice, in such cases even 
the administrative order can be challenged 
in a proceeding under Article 226. (Para 8) 


Index Note: — (E) Calcutta University 
Act (1966), Section 4 (11) — Power to dis- 
solve governing bodies of Colleges. 
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Brief Note: — (E) The Unversity of 
Calcutta or the Syndicate is neither preclud- 
ed nor prevented to call for the documents 
or materials from the Secretary to the Gov- 
erning body of Colleges in order to satisfy 
that the governing bodies of the coFeges have 
been constituted in accordance with statute 
100 and continue as such. The University 
and the Syndicate have powers to dissolve 
the governing body under Section 4 (ii) of 
the Act, if it is found that the governing 
body of the colleges even once given recog- 
nition under statute 100 is not con-inuing as 
such. No question of estoppel arises in such 
a case. ‘Para 14) 


Index Note: — (F) Constitxtion of 
India, Article 226 — Principles cf natural 
justice — Violation of — Reasonalis oppor- 
tunity to show cause. (X-Ref:— ^ Calcutta 
University Act (1966, Section 4 (11) and 
Statutes 93 and 100). 


Brief Note: — (F) Statute 92 has gof 
no application with respect to governing bo- 
dies where provisions of statute 10€ are ap- 
plicable. Where the University and the Syn- 
. dicate intimated to the petitioner the Secre- 
tary of governing body of the colleges, that 
the colleges had come within the purview of 
the statute 100 of the Calcutta University 
Act, 1966, aupersession of the goveming bo- 
dies could not be done by the Syndicate 
under Section 4 (ii) of the Act for the pur- 
pose of re-constitution of the governing bo- 
dies as provided in Statute 93. Where the 
petitioner was never told at any time that the 
governing bodies of the colleges were not 
continuing in terms of Statute 10C, it was 
beyond the comprebension of the metitionen 
that the University could take any steps 
whatsoever for dissolution of the governing 
bodies for the purpose of re-constituting the 
same in terms of Statute 93. Whe order of 
supersession of the governing bodies took the 
petitioner by surprise and there tad been 
violation of the principles of nator justice, 

(Cara 25) 
Cases Referred: Chronological Paras 
AIR. 1973 SC ps? eam Mills Co. 
v. Union of In 
AIR. 1970 SC iso. ‘A. EK. Kraipak v. 
Union of India 
AIR. 1970 SC 1039, Board of High 
School and Intermediate Educatien, 


21 
24 


U. P. v. Kumari Chitra Srivastave 8r 
AIR 3957 SC 38, Bum & Co. v. 
Wheir Employees 
AIR 1957 SC (03, on Bachan Singh —— 
v. State of Punjab 16 


AIR 1956 SC 16, Willie (Willian 
Slaney) v. State of Madhya Pradech 16 


ORDER:— [hese ‘three Ries are 
directed against the Resolution of superses- 
sion of the governing body of th» three 
colleges — Asutosh, Jogmaya and Shyama 
Prasad and appointing an ad-hoc committee 
for the purpose of re-constituting the govern- 
ing bodies according to the PoE of 
the law. The said Resolution was passed by 


ALEE 
the Syndicate of the University of Calcuti 
in its meeting held on December 14, 1973. 
The petitioner, the Secretary of the- super- 
zeded managing committee of the aforesaid 
three collezes, challenges the said Resolution. 
of the Syndicate. 

2. In or about March, 1927, Asutosh- 
College was registered as a society under 
the Societies Registration Act (Act XXI of 
1861) so that its governing body was to be 
formed in accordance with its rules. In 1929 
Asutosh Mukherjee Memorial Institute was 
also registered as a^ Society under the. said 
Act. Jogmaya Debi College was originally 
Started as the.morning section for women 
students and Shyama Prasad College as the 
evening section.for Arts and Commerce 
students of the said Asutosh College. In 
1958, the said two splinter colleges created 
out of the said Asutosh College, were grant- 
ed affiliation by the University subject to the 
condition.that there would be three separate 
governing bodies of the three colleges. The 
Asutosh College governing body was a mè 
gistered society and the other two colleges, 
being units of the same parent body, had 
their governing bodies constituted on 
fume lines as that of the Asutosh College. 

eputy Inspector of Colleges by his letter 
De 26-8-1970 informed the petitioner that 
the said three colleges, namely, Asutosh, 
Jogmaya and Shama Prasad had come with- 
in the purview of tbe Statute 100 of the 
Calcutja University Act, 1966. Whe said in- 
timation was made according to the direc- 
tion of the Vice-Chancellor and the Syndi- 
cate,  Whereafter, the Inspector of Colleges 
by his jetter dated September 10, 1973, re- 
quested the petitioner to furnish certain par- 
ticulars in view of the fact that the petitionen 
in his letter dated 3-2-1970 referred to ths 
subsequent amended rules.. The  petitioncs 
zeplied to the said letter on 18-9-1973 where- 
in he requested the Inspector of Colleges to 
allow sufficient time to give a considered re- 
port Thereafter, a reminder was sent by 
the Dy. Inspector of Colleges by his lettsz 
dated 24-9-1973 requesting the petitioner to, 
forward the necessary documents on of 
before November 5, 1973. By a letter dated 
3-11-1973 time was extended till 15-11-1973. 
Thereupon on November 22, 1973, a show: 
cause notice was issued by the Inspector of 
Colleges to the petitioner calling upon him 
to establish with relevant materials the vali- 
dity of the composition of the governing 
bodies of three colleges. The petitioner rep- 
lied to the said show cause on 29-11-1973 
wherein the petitioner prayed for time tili 
January 2, 1974, to give his reply. A reso- 
lution of the governing bodies of the three 
colleges held at the meeting on 25-11-1973 
.was also forwarded along with the said let- 
ter wherein it is stated that tbe Calcutta Uni- 
versity be moved for extension of time fos 
com liance with the requirements indicated 

e letter under reference at least till 
21-1974 and that the Secretary be requested 
to write to the Inspector of Colleges, Cal- 
cutta University, to that effect. Thereafter 


‘on the 7th December, 1973, another letter 
was sent by the petitioner to the Inspector 
of Colleges in reply to the said show cause 
notice dated 22-11-1973. By a memo dated 
15-12-1973, the Inspector of Colleges inform- 
ed the petitioner that governing: bodies of 
the said three colleges had been superseded 
by the Syndicate of the Calcutta University 
in its meeting held on December 14, 1973, 
and appointed an ad hoc committee for the 
administration of the said three colleges and 
requested the petitioner to make over charge 
of the said three colleges to the Chairman 
and the Secretary of the said ad hoc com- 
mittee. {Respondents Nos. 5 to 13 were ap- 
pointed as the members of the said ad hoc 
committee, On receipt of the said letter, 
the petitioner wrote a letter on the 17th 
December, 1973, to the Registrar, Calcutta 
University, requesting him.. to furnish the 
said college authorities with a copy of the 
resolution’ passed by the Syndicate in its 
meeting held on 14-12-1973. On the 24th 
December, 1973, the petitioner was served 
with a copy of the resolution of the Syndi- 
cate dated 14-12-1973. The petitioner being 
aggrieved by the said resolution dated 14-12- 
1973, passed by the University and the Syn- 
dicate moved this Court in an application 
under Article 226 of the Constitution and 
obtained these Rules on December 28, 1973. 
3. In the Affidavit-in-opposition af- 
firmed by Amitesh Chandra Banerjee and 
filed on behalf of the University of Calcutta, 
the Vice-Chancellor and the Registrar, where- 
in it is stated that investigation revealed that 
at no material time had any of the authori- 
tios of Asutosh College or any of the other 
two colleges submitted any alleged amend- 
ment of rules of Asutosh College ie, tbe 
: Society, to the Registrar of Societies. The 
authorities of the group of colleges claimed 
that in July, 1946, the then governing body 
of the said Asutosh College adopted a com- 
prehensive scheme for the re-constitution of 
.the governing body of the said colleges, but 
no such effective scheme for the revised con- 
stitution of the governing body of the said 
college has ever been produced before the 
"University anthorities or the Registrar of So- 
cieties, For years matters were allowed to 
i The authorities of the University 
Jearned on representation made on behalf of 
the said three colleges and believed that each 
of the said three colleges had a valid consti- 
tution which would permit each of them to 
avail of the privilege of the Statute 100. The 
University had by virtue of its statutory 
powers dissolved the governing bodies of the 
said three colleges and appointed an ad hoc 
governing body for the said colleges for ad- 
ministration of the three colleges and to re- 
constitute their governing bodies according 
to law. It is further stated that by its reso- 
lution dated 21-11-1973 the college com- 
mittee of the University. of Calcutta which is 
a committee constituted from the members 
of the Syndicate in terms of Section 55 (2) 
(b) (iil) of the Calcutta University Act, 1966, 
and is delegated with the powers and duties 
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of the Syndicate to deal with tke affairs of 
affiliated colleges, directed the issue of show 
eause notice on the said three colleges, re- 
questing them to establisb their authority of 
fhe composition of the governing bodies of 
the said three colleges on or before 30-11- 
1973. The ad hoc committee was constitut- 
ed by the Syndicate in exercise of its powers 
under Section 4 (ii) read with Section 23 of 
the Calcutta University Act, 1966, inasmuch 
as there was no validly constituted govern- 
ing bodies of the said three colleges and as 
such the said three colleges were being 
managed by incompetent governing bodies 
to the detriment of the said three colleges. 
The consideration upon the Syndicate and 
the Calcutta University to supersede the gov- 
erning bodies of the said three colleges was 
that as members of the governing bodies 
of the said three colleges were not validly 
appointed and as such they had no autho- 
rity or competence in accordance with law 
to act as members of the governing bodies 
of the said 3 colleges and to administer the 
affairs of the said colleges. 


4. Four preliminary objections wers 
raised by the respondent, the University of 
Calcutta, viz., (1) The petitioner-has no legal 
fight nor has any locus standi to move this 
application in this Court to challenge the 
decision of the Syndicate — snperseding the 
governing bodies of the three colleges as the 
members of the superseded governing bo- 
dies have not joined as petitioners in making 
this application, (2) The Syndicate is not a 
body corporate, so all the members of tho 
Syndicate should have been made parties, 
(3) There was no demand of justice, (4) The 
decision -complained of is purely an ad- 
ministrative decision of the University and 
an administration decision cannot be chal- 
lenged in a writ petition. 


&. Y wil first deal with the second 
objection. Under Section 3 of the ,Cal- 
cutta University Act, 1966, the 1st Chancsi- 
lor, and the Vice-Chancellor of the Univez- 
sity and the 1st members of the Senate, the 
Syndicate and the Academic Council, and all 
persons who may hereafter become such 
Officers, so long as they continue to hold 
such office os membership, shall constitute a 
body corporate by the name of the Unive- 
sity of Calcutta. Under sub-section (2) of 
Section 3, the University shall have perps- 
tual succession and a common seal and shall 
sue and be sued by the name of the Univez- 
sity of Calcutta. So it appears that ths 
Syndicate is a part of the University -and if 
one of the respondents is University of Cal- 
cutta, it include the Syndicate also. So, it iz 
not necessary to make members of the Syn- 
dicate as party respondents. In the instant 
Rules the University has been made a party. 
In my view, it is not necessary that either 
the Syndicate or all the members of the 
Syndicate are required to be made parties 
in order to challenge the Resolution. passed 
by the University and the Syndicate. 
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6. Under Section 19 of the West Ben- 










of the Constitution. 
7. Where only writ prayed for is, 2 
writ of mandamus and if there is no demand 


i the instant case the appropriate 
writ is a writ of certiorari and not manda- 
mus. Wherefore, in absence of a demand 
for justice, these Rules cannot fail on that 
ground. 

.& In the instant case the petitioner 
has challenged the jurisdiction of the Syndi- 
cate to supersede the governing bodies and 
the petitioner also complains violation of the 
principles of natural justice. It is well set- 
fled that in such cases even the administra- 
tive orders can be challenged in a. proceeding 
under Article 226 of the Constitution. 


9. In my opinion there is no sub- 
stance in any of the preliminary objections 
raised by the respondents Nos. 1 to 3 in 
these Rules. 


10. Mr. Chakraborty, appearing. on 
behalf of the petitioner . in support of the 
Rule, contended that thé purpored ground 
on the basis of which the said impugned 
order of supersession was made, could not 
be a. ground. for supersession- of the govern- 
ing body of a college under tte Calcutta 
University 1st Ordinance, 1966. Under Sec- 
tion 4 (11) of the Act powers have been. con- 
ferred upon the University to dissolve the 
governing body of any affiliated coHege in 
such manner as may be prescribed. 

Cribed' has been defined in sub-section (13) 
of Section 2 of the Act which means pres- 
cribed by statutes, ordinances or regulations. 
Paragraph 64 of the 1st Ordinance, 1966, 
lays down two conditions, namely, where 
proper standards of teaching are not being 
maintained or the affairs of the college are 
being managed improperly and to the detri- 
ment of the college or institution as an edu- 
cational institution, the Syndicate may issue 
to the governing body of the college such 
direction as it may think fit including direc- 
tion for re-constitufion of the governing 
body of the college. "Under paragraph 2 of 
Section 64, if such directions of -he Syndi- 
cate are not complied with within a specified 
period, then the Syndicate may zall upon 
the governing body of the college on whom 
such directions were issued to show cause 
and after considering cause showed by the 
governing body of the college, the Syndicate 
may by order temporarily take over the 
management of the College-and for that pur- 
pose appoint an administrator or ad hoc 


governing body consisting of such numbes 
of members as it may deem fit. In the ins- 
tani case the condition precedent for assump- 
tion of powers under Section 4 (11) of ths: 
Act have not been fulfilled. 

1i. Mr. Banerjee, appearing on 
behalf of the University, contended that pro- 
visions of paragraph 64 of the Ordinance 
have got no application to the present case. 
The resolution of the University was made 
under Section 4 (11) of the Act for the pur- 
pose of reconstitution of the governing body . 
under Statute 93. Mr. Debi Dey who sup- 
plemented the arguments of Mr. Banerjee, 
con:ended that *may be prescribed" contain- 
ed in Section 4 (11) of the Act referred also 
to fhe Statute 93 of the Calcutta University 
Ist Statute 1966. 

12. Mr. Chakraborty on the othes 
hand contends that Statute 93 has got no ap- 
plication with respect to governing bodies 
where provisions of Statute 100 are applic- 
able. In the letter dated 26th August, 1970, 
the University and the Syndicate intimated 
to the petitioner that the 3 colleges had 
come within the purview of the Statute 100 
of the Calcutta University Act, 1966. That 
being so, supersession, could not be done by 
the Syndicate under Section 4 (11) of the 
Act for the purpose of re-Constitution of the 
governing bodies as provided in Statute 93. 


13. Mr. Dipankar Gupta, appearing 
on behalf of the ad hoc Committee contends 
that Statute 100 provides that in case of a 
college managed by registered society, the 
constitution of the governing body shall in 
So far as the terms and conditions of Arti- 
cles and Memorandum of Association of 
such registered society as the case may be 
so required to continue as such. According 
to Mr. Gupta, the létier dated 26th August, 
1970, only indicated that the governing 
bodies of the said colleges might continue 
jn terms and conditions of the registered 
society, but even then the University is com- 
petent to ascertain whether a particular gov- 
erning body of a college is continuing in 
terms of the registered society or not and 
if it is found that the governing body of a 
particular college has been functioning not 
in accordance with the terms and conditions 
of the registered society, the University has 
got powers under Section 4 (11) of the Act 
to dissolve the governing body for the pur- 
pose of re-constituting the said Body ih ac- 
cordence with Statute 93. : 

14. Where a statute provides. that in 
particular circumstances tbe governing body 
of a college shall continue in terms of the 
Memorandum and Articles of Association of 
the registered society, that letter dated 26th 
August, 1970, did not confer any additional 
privilege inasmuch as the privilege was sta- 
tutor. Even without that letter, the govern- 
ing body could enjoy the privileges contain- 
ed in Statute 100, provided the constitution 
of the governing body was in accordance to 
the terms and conditions laid down in the 
Articles and Memorandum of Association 
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of the registered society. In my view the 
University of Calcutta or the Syndicate is 
neither precluded nor prevented to call for 
the documents or materials from the Secre- 
tary to the governing body in order to 
satisfy that the governing bodies of the col- 
leges have been constituted in accordance 
with Statute 100 and continue as such. Ac- 
cordingly, I hold that the University and 
the Syndicate have powers to dissolve the 
governing body under Section 4 (11) of the 
Act, if it is found that the governing body 
of the colleges, even once given recognition 
under Statute 100, is not continuing as such. 
No question of estoppel does arise in ! 
case. 


. 158. Mr. Chakraborty next contended 
that in the show cause notice the petitioner 
was not told what has been found against 
him. The petitioner was only requested to 
inform when and how the governing bodies 
of the colleges were framed and he was call- 
ed upon to establish with relevant materials 
the validity of the composition of the gov- 
erning bodies of the colleges concerned. The 
proposed action was not mentioned in the 
show cause notice. The petitioner had been 
deprived of making any representation 
against the impugned order of supersession 
of the governing bodies and as such there 
has been violation of the principles of natu- 
ral justice. 

16. In reply, Mr. Banerjee contend- 
ed that the Court should act with a broad 
vision and look to the substance and not to 
the technicalities. Taking into account the 
entire correspondence, it has been clearly 
established that the petitioner was told what 
had been found against him and he was 
Biven full and fair chance to defend his 
case. In support of his contentions Mr. 
Banerjee relied upon a decision of the Sup- 
reme Court, Willie (William Slaney) v. State 
of Madhya Pradesh, AIR 1956 SC 116, 
which has been followed in a subsequent 
decision of the Supreme Court in the case of 
Guru Bachan Singh v. State of Punjab, AIR 
1957 SC 623. 


17. In that case the Supreme Court 
Observed that in judging a question of pre- 
judice, as of guilty, Courts must act with a 
broad vision and look to the substance and 
not to technicalities and their main concern 
should be to see whether the accused had a 
fair trial, whether he knew what he was be- 
ing tried for, whether the main facts sought 
to be established against him were explain- 
ed to him fairly and clearly and whether he 
was given full and fain chance to defend 
himself. 

18. Yn Slaney's case, AIR 1956 SC 
116 two accused R and W were charged 
under Section 302 read with Section 34 of 
the Penal Code. "There was no separate al- 
ternative charge under Section 302 against 
W. The Court below held W guilty under 
Section 302 Penal Code while the other ac- 
cused R was acquitted for absence of evi- 
dence against him. Whe Supreme Court held 


that having regard to the nature of the 
charge framed the omission to frame a sepa- 
rate charge under Section 302 against W 
was only a curable irregularity which in the 
absence of prejudice could not affect the 
legality of conviction under Section 302 of 
the Penal Code, In the context of the above 
facts the Supreme Court made the above ob- 
servations. In my view that observation has 
no application to the facts of the pre- 
case. 

19. | Next case referred to was Burn 
and Co. v. Their Employeés, AIR 1957 SC 
38. My attention was drawn at.page 49 of 
the report wherein the Supreme Court ob- 
Served: i 

“Tt is true that no charge-sheet was for- 
mally drawn up against him, but that would 
not vitiate the order of dismissal if he knew. 
what the charges against him were and had 
an opportunity of giving his explanation." 
Mr. . Banerjee submitted that assuming that 
no charges were mentioned in the show cause 
notice but even then if the petitioner was 
aware of the charges, in that case, merely 
absence of writing the charges will not con- 
travene the rules of natural justice. 

20. In the case referred to by Mr. 
Banerjee the ground of discharge against 
Asimananda Banerjee was, his continued ab- 
sence and his inability to do work. So under 
these circumstances the Supreme Court 
found that.it was difficult to see what pur- 
pose would be served by formally issuing 
charge-sheet to him and what conceivable 
answer he could give thereto. So that case 


got 
sent 


is obviously distinguishable from the facts 


and circumstances of the present case. 

21. The last case referred to is 
Kesava Mills Co. v. Union of India, AIR 
1973 SC 389. In that case the Supreme 
Court observed; the concept of natural jus- 
tice cannot be put to a strait jacket. It is 
futile, therefore, to look for definitions or 
standard of natural justice from various 
decisions and then try to apply them to the 
facts of any given case. The only essential 
point that has to be kept in mind in all 
cases is, that the person concerned should 
have a reasonable opportunity of present- 
ing his case and that the administrative 
authority concerned should act fairly, im- 
partially and reasonably. 

. Jn that case, under Section 18-A 
of the Industries (Development and Regula- 
tion) Act, 1951, the appellant’s company 
was taken over by the Govérnment. In 
January, 1970, the report of the Investigating 
Committee was submitted and on the ap- 
pellant’s own showing, they knew that there 
was a likelihood of the Governments ap- 
pointing a Controller under Section 18-A of 
the Act. At page 397 of the report, the 
Supreme Court observed; there are at least 
five ‘features of the case which make it 
impossible for us to give any weight to the 
appellant’s complaint that the Rules of 
natural justice have not been observed. At 
least they received a fair treatment and to 
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make out their own case before the 
Government. They could not be allowed to 
make any grievance of the fact that they 
were not given a formal notice calling upon 
them to show cause why the undertaking 
should not be taken over or they had not 
been furnished with the copy of the report. 
Whey had made all the represemtations that 
they could possibly have made against the 
proposed take-over. 


over took them by surprise. Ir fact Govt. 
gave them ample opportunity. It is well-set- 
tled that the requirements of natural justice 
must depend on the circumstances of each 
case. ` 


23. So considering the facts and cit- 
cumstances of that case, the Supreme Court 
had found that there was no violation of the 
principles of natural justice. 

24. In Kraipak’s case reported in 
AIR 1970 SC 150, the Supreme Court ob- 

served that an unjust decision in an admin- 
istrative enquiry may have more far-reach- 
ing effect than a decision in a quasi-judicial 
enquiry. If the purpose of the rules of 
natural justice is to prevent miscarriage of 
justice there is no reason why those rules 
should be made inapplicable to administra- 
tive enquiries. The rules of natural justice 
are not embodied rules. What paczticular rule 
of natural justice should apply to a given 
- case must depend to a great extent on the 
facts and circumstances of that czse. en- 
ever a complaint is made before a Court 
that some principles of natural justice have 
been contravened, the Court has to decide 


whether the observance of that rule was ne-' 


cessary for a just decision on the facts of 
that case. 


25. Coming to the facts and circum- 





etter of the 26th August, 1970, was not 
there, in that case, taking info account the 
entire correspondence, I could have accept- 
ed the contentions of Mr. Banerjee that the 
petitioner at least knew what were the char- 
ges against him. So there was no necessity 
of making any representation and the Uni- 
versity rightly took action under Section 4 
(11) of the Act That letter, although it did 
not confer any additional privilege. but even 
then, the petitioner was given to wnderstand 
that provisions of Statute 93 world by no 


; By no stretch. of. imagi-. 
- pation can it be said that the order of take- 


means be applicable to the governing bodies 
of the 3 colleges, so long as the letter of 
fhe 26th August, 1970, had not been re-called 
or revoked. It was beyond the comprehen- 
sion of the petitioner that the University 


could take any steps whatsoever for dissolu- ^ 


tion of the governing bodies for the purpose 
Of re-constituting the same in terms of Sta- 
tute 93. The petitioner was not even toli 


what would be the consequences if he failed __ 


to comply with the requirements of the show 
cause notice. If the proposed action was 
indicated, in that case at least the petitioner 
knew that there was likelihood of the Uni- 
versity to supersede the governing bc- 
dies of the three colfeges. But nothing of 
that kind was stated in the said show cause 
notice. Obviously the order of supersession 
took the petitioner by surprise. Considering 
the facts and circumstances of the instant 
Case, in my opinion, there has been violation 
of the principles of natural justice. On that 


‘ground alone, the resolution of supersession 


dated 14th December, 1973, cannot be sus- 
fained and must be quashed by a writ of cer- 
tiorari. 

26. | Mr. Chakraborty lastly contend- 
ed that the College Committee had no au- 
thority to pass a resolution as disclosed in 
the Affidavit-in-opposition filed on behalf of 
the University and the report of the said 
College Committee had also not been made 
known to the petitioner. 


27. It is contended by Mr. Dey ap- 
pearing on behalf of the University that 
under Section 55 (2) (b) (iii) the Syndicate 
may delegate any of its powers or duties 
conferred or imposed by or under the Act 
to a Committee constituted from amongst its 
own members. 


28. No material was placed before 
me to show that there has been a valid dele- 
gation. The report of the Committee also 
has not been annexed to the Affidavit-in- 
opposition nor it was produced at the time 
of hearing. So under these circumstances if 
is not possible for me to decide whether the 
powers.of the Syndicate have been validly 
delegated upon the College Committee and 
the college committee was competent to pass 
any resolution and whether on the basis of 
that resolution the University can act. 

29. 


disclosed why it was necessary for the 
University to take an immediate action with- 
out granting time only for 19 days. I do not 
approve the conduct of the petitioner in not 
furnishing the particulars asked for, by the 


1974 


Calcutta ‘University, but at the same time. 
J am unable to appreciate the action of the 
University in superseding the governing bo- 
dies of the-3 colleges without giving the peti- 
- tioner any reasonable opportunity to defend 
his case. The University and the Syndicate 
did not act fairly and reasonably in the 
present case. 


31. In Board of High School and In- 
termediate Education, U. P. v. Kumari Chitra 
Srivastava, AIR 1970 SC 1039 the Supreme 
Court observed that the principles of natu- 
ral justice are to some minds burdensome, 
but this small price indeed is to be paid if 
we desire a society governed by the rule of 
Jaw. 1 ` 


32. In the result these Rules are 
made absolute. The impugned Resolution 
of the Vice-Chancellor and the Syndicate 
dated 14-12-1973, which is Annexure ‘O’ to 
the petition is quashed by a writ of certio- 
rari. The University and the Syndicate, 
however, would be at liberty to start fresh 
proceedings for dissolution of the Govern- 
ing bodies of the three colleges, after giving 
the petitioner reasonable opportunity and in 
accordance with law. 


33. There will be no order for costs. 
Rules made absolute. 





“AIR 1974 CALCUTTA 193 (V 61 C 40) 
'"SALIL K. ROY CHOWDHURY, J. 
Planters Airways Pvt. Ltd., Petitioner v. 
Sterling General Insurance Co. Ltd., Respon- 
dent. f 
Award Case No. 181 of 1973, D/- 14-i- 
74. 


Index Note :— (A) Insurance Act (1938), 
S. 45 — Policy containing arbitration clause 
— Arbitrator to decide question of fraud. 

Brief Note :— (A) When a party relies 
on a term of the contract containing arbitra- 
tion clause to make it void, it is for the arbi- 
trator to decide the question whether the 
claim was false or fraudulent. That is a 
matter which cannot be a ground for reject- 
ing application under Section 37 (4) of the 
Arbitration Act (1940). (Para 9) 


Index Note :— (B) Arbitration Act (1940), 
S. 37 (4) — “Ondue hardship” — What con- 
stitutes — Exercise of discretion by Court in 
extending period. 
Brief Note:— (B) It is a pure question 
Of fact of a particular case which should be 
considered by the Court for exercising its 
discretion under Section 37 (4) The prin- 
ciple for extension which the Court is to 
adopt, should be in the same line as that of 
Section 5 of the Limitation Act, 1963; that 
is all the relevant facts which are the cause 
' of such delay, in the background of a parti- 
cular case should be taken into account in a 


practical sense. (Para 22) 
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The policy of insurance contained a 
clause that where the claim under the policy 
was not preferred to arbitration within three 
months from the date of disclaimer by the 
insurer the claim shall be deemed to have 
been abandoned. The insurer disclaimed its 
liability for loss of goods by a vague letter 
on 16-2-1973. The insured by his letter dated 
30-3-1973 asked for a clarification as to on 
what ground the insurer rejected his claim. 
After receipt of this letter the insurer waited 
for nearly two months to reply; and then 
again on or about 30-5-1973 informed the 
insured that there was nothing further to add 
to its letter dated 16-3-1973. Thereafter the 
insured in the circumstances handed over the 
papers to his solicitor who in his turn referred 
the matter to the counsel for legal opinion: 

Held that taking the entire facts and cir- 
cumstances of this case together and taking 
into account the large sum of money the 
insured had already paid to the owners of 
the goods which were lost, there was suffi- 
cient cause for extending the time. The in- 
surer could not by getting the time for arbi- 
tration expired in replying to the enquiry of 
the insured take advantage of the limitation 
clause in the policy and thereby frustrate 
the whole object of Section 37 (4). It could 
not be said that the insured was in any way 
guilty of any deliberate default in getting the 
time for preferring the claim to arbitration 
under the clause of the Insurance Policy 
barred. Case law discussed. 


(Paras 24, 25) 

The deeming provision in the clause of 
the policy could not apply in the particular 
circumstances of the case. It was a ques- 
tion of waiver or abandonment, by the party 
in the facts and circumstances of the case 
and specific power had been given to Court 
under Section .37 (4) to extend the time to 
tefer the matter to arbitration and relieve a 
party from undue hardship if the Court was 
satisfied. ` (Para 9) 
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Somnath Chatterjee and Anindya Mitter, 
for Petitioner; R. L. Sinha and Mrs. Pushpa 
Chowcharia, for Respondent. 

ORDER :— This is an application under 
Section 37 (4) of the Arbitration Act, 1940 
for extension of the period to refer the matter 
to arbitration for a fortnight from the date 
. of the order to be passed. 


2. The facts briefly are as follows: 


The pétitioners are a common carrier of 
goods. In course of their business it used to 
take out Transit Policies of insurance renew- 
able from year to year described as Freight 
Policies in consideration of the amount of 
premium mentioned in the Policies of Insu- 
tance. It is alleged by the petitioner that 
between 1959 to 1972 the petitioner has taken 
out various such Insurance Policies with the 
respondent and paid the premium thereof and 
received compensation from time to time 
thereunder and particulars of the same are 
set out in paragraph 3 of the petition. It 
is alleged that in or about January, 1969 the 
petitioner took out a Freight Policy bearing 
No. CL/RFP/257 from the respondent. Under 
the said Policy and in consideration of the 
premium agreed to be paid thereunder, the 
respondent insured and agreed to undertake 
to indemnify the petitioner against all risk of 
loss or damages to any goods or merchandise 
during transit and carried by the petitioner 
on the terms and conditions mentioned in the 
said Policy. During the currency of the said 
Policy in or about June, 1971, the petitioner 
alleged to have received from its various 
customers consignment of 185 packages of 
general merchandise alleged to be of the total 

. value of Rs. 1,10,000/- (approximately) for 
transportation of the same from Calcutta to 
different places in Assam and Tripura. It is 
alleged that the petitioner informed the res- 
pondent of the said consignment of goods 
and declared the value thereof in terms of 
the Freight Policy. The petitioner alleged to 
have also paid premium on the value of the 
said consignment of goods. The petitioner 
further allege that the said consignment of 
185 packages for transportation from Calcutta 
to Gauhati was carried by Truck No. WGH 
8251 on June, 1971. It is alleged by the peti- 
tioner that the next day the petitioner was 
informed by the owner of the said Motor 
Truck that after the said truck had reached 
Barasat on the night of 29th of June, 1971 
there was a robbery and neither the said vehi- 
ele nor the cargo on board could be traced 
out. On the ist of July, 1971 and 
21st of September, 1971 the petitioner 
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lodged a claim with the respondent in 
respect of ‘the said loss covered by the 
Freight Policy referred to above. It is alleg- 
ed that thereafter various correspondence 
were exchanged between the petitioner on the 
one hand and the respondent on the other 
regarding co-operation-of the petitioner in 
the matter. It is alleged that ultimately on 
the 16th of February, 1973, the respondent 
finally rejected the claim of the petitioner and 
refused to accept any liability for the alleged 
loss. "Thereafter on the 30th of March, 1973, 
the petitioner wrote a letter to the respon- 
dent asking for clarification of the letter 
dated the 16th of February, 1973 and to know , 
under what conditions or terms of the con- 
tract the petitioner's claim has not been ad- 
mitted. On or about 30th May, 1973 the 
respondent informed the petitioner that there 
was nothing further to add to its letter dated 
the 16th of February, 1973. Thereafter, it 
is alleged that the petitioner handed over 
the papers to their Solicitor in the first week 
of June, 1973 for taking necessary action for 
reference of the disputes to arbitration in 
terms of.the arbitration clause and there- 
after the Solicitor of the petitioner consider- 
ed the position and gave a written opinion on 
or about 15th of June, 1973 and was advised 
to take Counsel’s opinion on the question. A 
copy of the said opinion of the Counsel was 
obtained on the 18th of July, 1973 as alleged 
by the petitioner and thereafter after mak- 
ing all dilisent efforts the notice of motion 
of this application was taken out on the 17th 
of August, 1973. i 


3. It also appears that a complaint 
was lodged with the Barasat Police Station. 
The Police after starting investigation arrest- 
ed some persons but ultimately they were 
discharged. It is alleged that the said con- 
signment has been lost and could not be re- 
covered. "The Insurance Policy contained 
clauses and I am setting out those which are 
relevant for the purpose of this application, 


“I. Notice of any accident, loss or 
damage affecting this insurance shall be given ' 
to the Company, identifying the property and 
giving particulars of the damage at the ear- 
liest possible date and not later than 30 days 
from the date of such accident, loss or 
damage with full particulars supported by 
manifests and/or such other evidence as may 
be required. Nothing aforestated shall ab- 
solve the Insured from intimating any loss 
or damage in excess of Rs. 500/- any one 
consignment or series of consignments im- 
mediately upon its discovery. 

2. In the event of any loss or damage 
covered by this insurance the Insured shall 
produce and give to Company when, where 
and to whom and in the manner required by 
the Company and at the expense of the In- 
sured all such books of accounts, vouchers, 
invoices, documents, records, proofs and in- 
formation as may reasonably be required and 
Shall satisfy the Company by such evidence 
as the Company may reasonably require that 
the loss or damage in respect of which the 
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Insured claims indemnity has actually arisen 
from one of the risks insured against and 
that the property in respect of which such 
claim is made is not merely temporarily 
mislaid or missing. 

9. If the Insured shall make any claim 
knowing the same to be false or fraudulent 
as regards amount or otherwise, this insu- 
rance shall become void and all claim there- 
under shall be forfeited. 

11. All differences arising out of this 
contract shall be referred to the decision of 
an Arbitrator to be appointed in writing by 
the parties in difference or, if they cannot 
agree upon a single Arbitrator, to the decision 
of two Arbitrators, one to be appointed in 
writing by each of the parties within one 
calendar month after having been required in 
writing so to do by either of the parties or, 
in case the Arbitrators do not agree to the 
decision of an Umpire appointed by the Arbi- 
frators in writing before entering upon the 
reference. The Umpire shall sit with the 
Arbitrators and preside at their meetings and 
the making of an award shall be a condi- 
tion precedent to any right of action against 
the Company and ‘ 

12. If the Company shall disclaim liability 
to the Insured for any claim hereunder and 
such claim shall not within three calendar 
months from the date of such disclaimer 
have been preferred to Arbitration under the 
provisions herein contained, then the claim 
shall for all purposes be deemed to have 
-been abandoned and shall not thereafter be 
recoverable hereunder.” ' 


4. As it is an admitted position that 
the petitioner on ist July, 1971 and 21st 
September, 1971 informed the respondent of 
the said loss, it appears that by a letter 
dated the 3fd of July, 1971, the respondent 
requested the petitioner to send copies. of 
manifest and lorry challan and the particulars 
of the said lorry and its driver and khalasies. 
It is alleged that the petitioner did not furnish 
the said information to the respondent as 
such a reminder dated the 20th of Septem- 
ber, 1971 the respondent asked for the same 
and also asked for a police investigation re- 
port about the incident reported. Thereafter 
the petitioner by its letter dated the 21st of 
September, 1971 alleged that such informa- 
tions were supplied to the respondent's office 
to one A. L. Chopra on the 5th of July, 1971 
Which appears to have been supplied verbally 
on that date. It further appears that the 
petitioner has instituted a .suit against the 
owner of the Truck in or about July, 1972 
and the said suit is still pending. It is ad- 
mitted that there were various discussions 
and correspondence between the parties’ re- 
presentatives and also by the respondent’s 
letter dated the 9th of October, 1971 and 5th 
of May, 1972. It is alleged by the respon- 
dent that the petitioner did not furnish the 
informations and police investigation reports 
to the respondent. In spite of such facts the 
petitioner by its letter dated the 24th of July, 
1972 and 7th of August, 1972 asked for 
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settlement of the claim involved. It is alleg- 
ed by fhe respondent that from the copy of 
the final investigation report of  Barasat 
Police Station which was forwarded to the 
respondent by the petitioner it appeared that 
the claim has been declared by the police as 
false, : whereupon the respondent wrote a 
letter dated the 24th of August, 1972 that in 
the circumstances the theft of the cargo has 
not been proved and asked the petitioner to X 
send the investigation report of Jorabagan 

Police and of Lalbazar Police Authority. It 
is alleged that no such report was supplied 
to the respondent. Thereafter it is alleged 
by the respondent that upon review of all the 
circumstances the respondent by its letter 
dated the 16th of February, 1973 lawfully 
rejected the claim of the alleged loss of- the 
cargo of the petitioner. The said letter dated 
the 16:h of February, 1973 is set out here- 


under: 
: Head Office 
New Delhi. 


2nd Feb., 1973 
C/E/RF/1012. 
REGISTERED A/D 
16th February, 1973. 


M/s. Planters Airways Pvt. Ltd., 
Calcutza. 
Dear Sirs, 


Re: Loss of cargo from Truck No. 
WGH-8251 on or about 29-6-1971 
PL No. CL/RFP/257. 


The claim papers submitted by you in 
connection with the heading claim have been 
scrutinised by us. ; 

We regret, in terms of the Policy, we 
are unable to accept liability for the alleged 
loss of the cargo. 

Assuring you of our best services, 

Yours faithfully, 
Sd/- Illegible. 
(M. V. M. Tharakan) 
DIVISIONAL MANAGER. 
C:AKP. 
Sd/- Iilegible. 

5. The subsequent correspondence 
between the parties and the steps alleged 
to have been taken by the petitioner 
before this application has been made as I 
have ‘already stated before. I may state here 
that the petitioner was informed by the owner 
of the Truck that the driver of the said Truck 
was alleged to have been stopped by mis- 
creants, some of whom were armed with 
deadly weapons and the entire goods were on 
board and the said Truck was robbed away. 
It wes also alleged by the said owner of the 
Truck that the driver and the khalasies of 
the lorry were missing but the motor lorry 
was recovered from Kangsa Police Station in 
Panagar. The correspondence between. the 
petitioner’s solicitor and the owner's solicitor 
being the letter dated the 21st of August, 1971 
and 23rd of August, 1971 have been annexed 
to the petition. The petitioner alleges that the 
goods have been irretrievably lost, whereas the 
respondent alleges that the claim of the peti- 
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- tioner is false. In the petition it has been 
specifically stated in paragraphs 18 and 19 
that the petitioner has paid a total claim of 
about Rs. 1,10,000/- approximately to the 
claimants of various consignments out of the 
said 185 packages lost during Transit which 
were lodged with the petitioner from time to 
time. A statement. containing the particulars 
of the consignments lost by the said alleged 
theft or robbery and the claims made in 
respect thereof and dates of payment by the 
petitioner to the claimants has been set out 
in Annexure ‘A’ to the petition. The peti- 
tioner further alleged that it is apprehended 
that the petitioner has to pay to the other 
claimants from the owner of the goods also 
within a short time. It is also specifically 
alleged by the petitioner in paragraph 29 of 
the petition that the owner of the lorry ap- 
pears to be a man not of much substantial 
means and the petitioner would not be able 
to realise the decretal amounts from the 
said lorry owner in case any decree is pass- 
ed in the said pending suit against him. It 
is further stated by the petitioner that, it 
paid the respondent company all the premia 
in respesct of the Insurance Policy and the 
petitioner has been paid from time to time 
compensations for loss and damages suffered 
by it by the respondent as has been stated 
before. It is further alleged that the ap- 
plication is bona fice and unless an order 
is made as prayed for the petitioner would 
suffer irreparable loss and prejudice. On 
those grounds the petitioner submitted in the 
petition that it would suffer undue hardship 
and prejudice if it was not allowed to refer 
the disputes to arbitration and the time for 
such reference to be extended by the court 
as prayed in this application. 

6. I may point out here that the res- 
pondent in the affidavit-in-opposition in this 
application has merely denied the allegations 
in the petition and whole contention raised 
in the affidavit seems to be that the claim 
of the petitioner is-false as the Barasat Police 
Station after final investigation has declared 
the claim of the petitioner as false and in 
paragraph 20 of the affidavit affirmed by 
one Parimal Biswas on the 9th of Novem- 
ber, 1973 and used in opposition in this ap- 
plication it is stated as follows: 

*20. I repeat paragraph 10 above and 
say that making of the said false and frau- 
dulent claim is a breach of duty of good 
faith and consequently the petitioner has for- 
feited all benefits under the said policy. Fur- 
thermore, by operation of clause 12 of the 
said policy the claim of the petitioner stands 
abandoned and shall not be recoverable 
under the said policy. By reasons aforesaid 
this Hon'ble Court has no jurisdiction to 
extend the time as prayed for.” 

7. That being the allegation of facts 
on both sides as I could make out from the 
: petition and affidavits together with the an- 
nexures thereto. 

8. Mr. Somnath Chatterjee appearing 
with Mr. Anindya Mitter for the petitioner 
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drew my attention to the fact as stated in 
the petition which I have already set out 
before. Mr. Mitter drew my attention parti- 
cularly to the letter dated the 16th of Feb- 
ruary, 1973, which is admittedly the first let- 
ter rejecting the claim of the petitioner by 
the respondent under the said policy. Mr. 
Mitter submitted that that being the dis- 
claimer of liability by the respondent, the 
petitioner had time to refer the disputes 
under the arbitration clause in the policy 
within three calendar months from 16th of 
February, 1973, that is 17th of May, 1973. 
Mr. Mitter submitted that due to the cir- 
cumstances which have been stated in the 
petition, the petitioner could not make this 
application earlier than 17th of August, 1973.’ 
He submitted that this application is bona 
fide and the petitioner would suffer undue 
hardship in the circumstances of this case. 
He submitted that this is a fit case where 
Court would extend the time under Sec- 
tion 37 (4) of the Arbitration Act, 1940. 


9. Mr. R. L. Sinha appearing with 
Mrs. Puspa Chowcharia for the respondent 
submitted that the entire claim of the peti- 
tioner is false as the police report shows. 
Mr. Sinha drew my attention to several dates 
being the 29th of June, 1971, the date on 
Which the said 185 packages of goods were 
alleged to have been lost; the 30th of June, 
1971 complaint was lodged with Barasat 
Police Station; 1st of July, 1971, Police were 
informed with a copy to the respondent which 
was received on the 2nd of July, 1971; 24th 
of August, 1972, the police declared that the 
claim to be false and finally on the 16th of 
. February, 1973, the claim of the petitioner 
was repudiated by the respondent.  Relying 
on those facts Mr. Sinha submitted that the 
respondent has rightly rejected the claim of 
the petitioner as being false, Mr. Sinha very 
strongly relied on Clauses 9, 10 and 12 of 
the said Insurance Policy which I have al- 
ready set out before. Firstly, he submitted 
that under the provisions of Clause 9 of the 
Contract of Insurance, the petitioner having 
made a false and fraudulent claim the in- 
surance policy has become void and the 
petitioner has forfeited its right to make any 
claim. I may dispose of the said conten- 
tion here and now, as being unsound as 
when a party relies on a term of the con- 
tract itself to make it void it is for the 
arbitrator to decide the question whether the 
claim was false or fraudulent as the clause 
itself indicates. Therefore, that is a 
matter entirely for the arbitrator to decide 
and cannot be a ground for rejecting this 
application of the petitioner. The second 
contention of Mr. Sinha was that under Cl. 12 
of the said Insurance Contract, the petitioner 
should be deemed to have abandoned all its 
claim having not referred the matter to arbi- 
tration within three months after the said 
letter of disclaimer of the respondent dated 
the 16th of February, 1973. He strenuous- 
‘ly argued relying on: the decisions on the 
deeming clauses in a statute in two Supreme 
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Court decisions — one being State of Bom- 
bay v. Pandurang Vinayak, AIR 1953 SC 


244 = (1953 Cri LJ 1094), where it has 
been held that : 
“when a statute enacts that something 


shall -be deemed to have been done, which 
in fact and truth was not done, the court 
is entitled and bound to ascertain for what 
purpose and between what persons the sta- 
tutory fiction. is to be resorted to and full 
effect must be given to the statutory fiction 
and it should be carried to its logical conclu- 
sion." » : 
and another being Baru Ram v. Smt. Pra- 
sanni, AIR 1959 SC 93, where, in an appeal 
from the order of the election tribunal: dec- 
laring an election to be, void Supreme Court 
in dealing with Representation of the People 
Act, 1951, Sections 33 (4), 33 (5), 36 (2) (b) 
regarding failure of candidate to produce 
prescribed documents and rejection of nomi- 
nation papers observed as follows;— : 
"Where, however, the statute requires 
specific facts to be proved in a specific way 
and it also provides for the consequence of 
non-compliance with the said requirement it 
would be difficult to resist the application 
of the penalty clause on the ground that such 
an aeration is based on a technical ap- 
proach.” ! 
Relying on those two decisions Mr. Sinha 
submitted that it must be deemed in the facts 
of this case in terms of the said clause 12 
of the Contract that the petitioner has aban- 
doned its claim by not preferring its claim 
to arbitration within three months from the 
disclaimer by the respondent and the penalty 
of the claim being barred must visit the peti- 
tioner. Therefore, no reference to arbitra- 
tion can be made any more by the petitioner 
and this application must be dismissed. He 
submitted that the deeming provisions of a 
statute should apply with equal force to the 
interpretation of a contract also. I am of the 
view that the said contention of Mr. Sinha 
cannot be accepted. Firstly, on the principle 
that deeming provision of a statute is a legal 
fiction which has no application to the facts 
of this case which is a contract between the 
parties. Secondly, it is a question of waiver 
or abandonment by the party in the facts 
and circumstances of the case and where spe- 
cific power has been given to Court under 
Section 37 (4) of the Arbitration Act, 1940, 
to extend the time to refer the matter to ar- 
bitration and relieve a party from undue 
hardship in the facts and circumstances of 
a particular case, if the court is satisfied. 
As such the principle which the Supreme 
Court decisions have laid down has no ap- 
plication to the instant case. 


10. The last contention of Mr. Sinha 
that the petitioner cannot invoke the arbi- 
tration clause as the contract has become 
void due to the fraud and false claim made 
by the petitioner as the contract no longer 
exists for the purpose of relying on the ar- 
bitration clause. He made the submission on 
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the basis of the House of Lords' decision in 
Jureidini v. National British and Irish Millers 
Insurance Co., Ltd., (1915) AC 499 = (1914- 
15 All ER 328) where a similar clause as 
that of clause 9 of the present contract of 
Insurance provided that, 

“if a claim should be fraudulent or the 
loss or damage should be caused by the 
wilful act or with the connivance of the in- 
sured, all benefit under the policy should be 
forfeited.” l 


And there was also an arbitration clause 
which made the same a condition precedent 
to any right of action or suit upon the policy. 
After a loss occurred by fire a claim was 
lodged by the insured, which was denied by 
the Insurance Company on the ground of 
felonious acts and fraudulent claim, In the 
Insurance Company's application for stay of 
the suit instituted by the Insured, it was held 
that in view of the forfeiture clause in the 
Insurance Policy on the ground of fraudu- 
lent claim by the Insured it went to the very 
root of the matter and there being a repu- 
diation of the whole contract in substance 
by the Insurance Company the arbitration 
clause being a subordinate term in the con- 
tract cannot be enforced and application for 
stay was refused. Relying on the said deci- 
sion Mr. Sinha submitted that here also the 
respondent’s Insurance Company has  dis- 
claimed the claim of the petitioner on the 
ground of fraud as the police report dec- 
Jared. Therefore, the whole contract has be- 
come void and the arbitration clause cannot 
be invoked. I cannot accept the contention 
of Mr. Sinha firstly, on the ground that, the 
said decision in Jureidini v. National British 
and Irish Millers’ Insurance Co., Ltd. case 
has been distinguished in various subsequent 
English decisions and the correctness of the 
same has been doubted. Lord Macmillan in 
Heyman v. Darwins Ltd., (1942) 1 All ER 
337 observed in relation to the dicta in Jurei- 
dini’s case, 1915 AC 499 as follows: 

“These dicta, in view of their high au- 

thority, are entitled to the most-careful con- 
sideration, but, with all respect, I do not 
think they constitute pronouncements of law 
by this House such as to be binding upon 
your Lordships.” 
After discussing all the principles 
in repudiation of a contract the effect of 
the arbitration clause in such repudiation | 
Lord Macmillan in the said decision in (1942) 
1 All ER 337 at p. 348 observed: ` 

“The arbitration clause,-as I have said, 
is a stipulation in favour of either party. I 
am accordingly of opinion that the doctrine 
of approbate and reprobate does not apply 
to prevent a party to a contract who has 
declined to proceed further with the per- 
formance of his obligations to .the other 
party from invoking an arbitration clause in 
the contract for the purpose of settling all 
questions. to which his declinature has given 
rise. 

Then again Lord Wright in the said (1942) 
All ER 337 at p. 354 observed in relation 
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to the observation of Lord Viscount Haldane, 
L. C, in Jureidinis case, 1915 AC 499.as 
follows:— 


“It may be observed that this observa- 
tion was solely that of Viscount Haldane, 
and was not concurred in by his colleagues 
and was not necessary to the ratio decidendi 
adopted by them. It may be simply another 
way of stating that the company by their 
conduct had waived the condition and were 
not entitled to rely upon its non-fulfilment. 
Jf it means that the company, by making al- 
legations which, if established, relieved them 
from ‘liability under the terms of the policy, 
repudiated the contract I do not think that it 
can be regarded as good law, nor is it consis- 
tent with the later authorities which I have 
cited. Lord Sumner, in Macaura v. Nor- 
thern Assurance Co., 1925 AC 619 at p. 631 
states the effect of the decision in Jureidini’s 
case to be that the defendants could not 
both repudiate the contract in toto and re- 
quire the performance of a part of it, which 
only became performable when liability was 
admitted or established. I have italicised these 
last words because I think they distinguish 
Jureidini’s case from cases like Woodall v. 
Pearl Assurance Co., (1919) 1 KB 593, which 
Lord Sumner approved. In the Hirji Mulji 
case 1926 AC 497 he repeated much the 
same idea, adding '5t is a case of approba- 
tion and reprobation." 


Perhaps what Lord Sumner meant was 
that the company had somehow prevented 
the possibility of an arbitrator awarding 
damages if liability were established. It is 
familiar law that a party who has prevented 
fulfilment of a condition precedent cannot 
set up the fact of its non-fulfilment. . It is, 
however, enough here to say that on any 
view Jureidini's case does not, in my opinion, 
help the defendants." 


Then again Lord Porter in the said (1942) 1 
All ER 337 (357) observed in relation to a 
series of cases including Jureidini's case 1915 
AC 499 as follows:— 
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. “I propose to consider the principles 
and results of those cases later. Meanwhile, 
I think it essential to remember that the ques- 
tion whether a given dispute comes within 
the provisions of an arbitration clause or not 
primarily depends upon the terms of the 
clause itself. If two parties purport to enter 
into a contract and a dispute arises as to 
whether they have done so or not, or as to 
whether the alleged contract is binding upon 
thein, I see no reason why they -should not 
sumbit that dispute to arbitration. Equally, 
I see no reason why, if at the time when they 
purport to make the contract they foresee 
the possibility of such a dispute arising, 
they should not provide in the contract ‘it- 
self for the submission to arbitration of a 
dispute as to whether the contract ever 
bound them or continues to do so. They 
might, for instance stipulate that, if a dis- 
pute should arise as to whether there had 
been such fraud, misrepresentation or con- 
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cealment in the negotiations between them as 
to make a purported contract voidable, that 
dispute should be submitted to arbitration. 
It may require very clear language to effect 
this result, and it may be true to say that 
such a contract is really collateral to the 
agreement supposed to be have been made, 
but I do not see why it should not be done." 
Then again at page 360 Lord Porter after 
discussing all the said decisions observed as 
follows:— 

“Where the^contract itself is repudiated 

in the sense that its original existence or its 
binding force is challenged, e.g, where it is 
Said that the parties never were ad idem, or 
where it is said that the contract is voidable 
ab initio “e.g., in cases of fraud, misrepre- 
sentation or mistake" and that it has been 
avoided, the parties are not bound by any 
contract and escape the obligation. to per- 
form any of its terms including the arbitra- 
tion clause, unless the provisions of the 
clause are wide enough to include the ques- 
tion of jurisdiction. Where the existence of 
the contract is acknowledged, but one of its 
terms is relied upon as disentitling the claim- 
ant to recover, the arbitration clause is effec- 
tive. The distinction is pointed out in 1919-1 
KB 593 approved by Lord Sumner in 1925 AC 
619 at p. 631. In latter type of case it is 
true that the contract may be avoided even 
from its inception, but as Viscount Reading, 
L. C. J., observed in Stebbing v. Liverpool 
and London and Globe Insurance Co., (1917) 
2 KB 433 at pp. 436-437: 
. Msas „the phrase “avoiding the policy" 
is loosely used. ....... ... In truth the com- 
pany is relying upon a term of the policy 
which prevents the claimants recovering. 
— If they succeed in escaping liabi- 
lity, that is by reason of one of the clauses 
of the policy. Subject to the necessity for a 
careful scrutiny of the terms of the arbitra- 
tion clause, the law applicable to these two 
classes of cases is, I think, clear enough." 

11. From those observations and 
principles laid down by the highest authori- 
ties in England which are still the guiding 
principles in India in arbitration and inter- 
pretation of arbitration clauses. It is now 
well settled that whenever a party has to rely " 
on a term of a contract in order to avoid 
any liability under the contract and the arbi- 
tration. clause is wide enough to cover any 
dispute arising out of the contract it is a 
question for the arbitrator to decide and well 
within his jurisdiction. Therefore, in my 
view, Mr. Sinha's contention on this aspect of 
the matter cannot be accepted. 

12. Mr. Anindya Mitter in reply sub- 
mitted that the decisions cited by Mr. Sinha 
have no application as firstly, the Supreme 
Court decisions are on the question of legal 
fiction as to the deeming clause in a statute 
which is not the case here. Secondly where 
there is a specific provision under Section 
37(4) of the Arbitration Act, 1940 giving 
jurisdiction to court to extend the time in 
spite of the claim being deemed to have been 
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abandoned and waived under the terms of 
the contract, to prevent undue hardship in 
the facts and circumstances of any case the 
question of deeming provision has no appli- 
cation. So, Mr. Mitter submitted that this 
is a fit case where the court should exer- 


cise its power under the said section and 
extend the time as prayed for. : 
13. Considering the contentions of 


both the parties very carefully and judging 
the facts as it appears from the petition, af- 
fidavits and annexures before me, I am_ of 
the. view that this is a fit case where time 
should be extended for a period of a fort- 
night from the date of the order for referring 
the disputes of the parties to arbitration in 
terms. of the arbitration clause in the con- 
tract. : 


14, I have already dealt with the con- 
: tentions of Mr. Sinha which I have been un- 
able to accept for the reasons mentioned be- 
fore. The arbitration clause in this particular 
contract which I have set out before is very 
wide and: comprehensive enough to include 
a question whether under the terms of the 
contract and in the facts of this case to be 
proved by evidence, the petitioner is guilty 
of fraud in making a false case and ‘the 
respondent is entitled to avoid the contract 
under Clause 9 of the said policy of Insur- 
ance. Therefore, that is a question within 
the jurisdiction of the arbitrator to be decid- 
ed on facts proved before him. So, the 
whole question in this case is whether in the 
facts and circumstances of this case, undue 
hardship would be caused to the petitioner 
unless the time for appointment of the arbi- 
trator is not extended as prayed for in this 
application. Jt is an admitted case that the 
disclaimer by the respondent is dated the 16th 
of February, 1973. "Therefore the petitioner 
had time to invoke the arbitration clause in 
the contract within 17th May, 1973. It is 
further an admitted position, that it was an 
alleged case of loss by theft and robbery in 
respect of which police report has been 
made and enquiries have been held and 
‘rightly or wrongly police have made a re- 
port. Considering all those for good or bad 
reasons the respondent has disclaimed the 
claim of the petitioner under the contract 
only on the 16th of February, 1973. There- 
fore, the period, prior to 16th of February, 
1973, is of no material consideration for me 
in deciding this application. The whole 
question is the facts which are alleged to 
have prevented the petitioner from invoking 
the arbitration and preferring its claim with- 
in 17th of May, 1973. The grounds as made 
out do not appear to be not genuine or 
mala fide. Taking the entire facts together 
and weighing the probabilities of case and 
also taking the habits and nature of the per- 
sons concerned in the enquiry and prepara- 
tion of matter for court finally, I cannot 
hold that the petitioner is guilty of undue 
delay or laches in making this application 
asking for extension under Section 37 (4) of 
the Arbitration Act, 1940. 
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15. The question of court's jurisdiction 
and the circumstances on which the court 
should exercise its power of'extending the 
time for preferring the claim by invoking 
the arbitration clause which prescribed a pe- 
riod for doing so, started from very early 
times in England  wherefrom we have in- 
herited and borrowed the principles. In 
Atlantic Shipping and Trading Co. v. Louis 
Dreyfus and Co., (1922) 2 AC 250 = 1922 
All ER 559 which is known as Atlantic 
Shipping Clause, provided similar clause as 
contained in Clause 12 of the instant insu- 
rance contract and it was held by the House 
of Lords that such a clause might bar a 


claim to be referred to arbitration but can- 


not prevent the party -from instituting an ac- 
tion in respect of his claim in court. Such 
a clause was held does not mean that in no 
circumstances à claimant be allowed to enter 
the' court at all.but that the cause of action 
shall not be complete, and therefore, cannot 
be made the subject or proceeding unless the 
specified conditions have first been satisfied. 
Lord Sumner at page 562 of 1922 All ER 
observed as follows:— 


. “The point, however, hardly admits of 
discussion; a view is formed of it, one way 
or the other, simply on the perusal of the 
words, for the question is purely one of 
interpretation. I think the words do not ex- 
clude the cargo-owner from such recourse to 
the courts as is always open, by virtue of 
the provisions of the Arbitration Act, to a 
party who has agreed to arbitrate. If so, 
as of course the Court of Appeal would have 
been the first to recognise, the jurisdiction of 
the courts is not ousted so as to make this 
arbitration clause bad altogether. Its terms 
can be enforced." 


16. . I may point out that previous to 
English Arbitration Act, 1934 Section 16 (6), 
there were no statutory provisions in Eng- 
land empowering the court to extend the 
time which the parties fixed for preferring a 
claim under a contract to arbitration. The 
said provisions of English Act in S. 16 (6) have 
been reproduced in the Indian Arbitration 
Act, 1940 Section 37 (4) and subsequently in 
the English Arbitration Act, 1950 Section 27 
has replaced Section 16 (6) of the English 
Arbitration Act, 1934. 


17. No decision; reported or unre- 
ported, under Section 37 (4) of the Arbitra- 
tion Act, 1940 has been cited, neither I could 
find any. The said Section 37 of the Arbi- 
tration Act, 1940, is new enactment, repro- 
ducing Section 16 of the English Arbitration 
Act, 1934. "Therefore, it would be useful to 
see how the English Courts have granted 
relief under the said section and under Sec- 
tion 27 of the English Arbitration Act, 1950, 
which has replaced the same. In F. E. Hook- 
way and Co. Ltd. v. H. W. Hooper and Co., 
1950 (2) All ER 842 whereby the buyers 
made an application for extension of fime 
under Section 16 (6) of the Arbitration Act, 
1934 which was refused and Denning, L. J., 
at p. 843 observed as follows:— 
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“If the delay was no fault of the buyer, 
it would no doubt, be an undue hardship on 
him to hold the clause against him, but, if 
the delay is his own fault, the hardship may 
not be undue. It may be a hardship which 
it is due and proper that he should bear, 
because he may only have himself to thank 
for it. "The delay is, therefore, a relevant 
circumstance. Another  rélevant circums- 
tance is that there is no evidence of any loss 
on any sub-contracts and no evidence of any 
claims by sub-buyers or any complaints by 
them. If there had been, the court might 
have taken a lenient view of the delay and 
held that, notwithstanding it, there was un- 
due hardship on the buyer, but in the absence 
of such evidence, I do not think this is a 
case where the discretion of the court should 
be exercised." 

18. In W. Bruce Ltd. v. J. Strong 
etc, (1951) 1 All ER 1021 where dealing 
with scope of an application under S. 27 of the 
English Arbitration Act, 1950, Denning, L. J., 
pen at page 1027 of the said Report as 
ollows:— 


“That was the machinery provided by 
the Act for the very difficulty which has 
arisen. Any other view would mean that a 
buyer would only have to let the time pass 
by and he could then bring proceedings in 
the courts, whether there was undue hard- 
ship or not. That would be absurd because 
Section 27 would never have any applica- 
tion at all. The remedy to the fourth party, 
if he .has one, is by application under Sec- 
tion 27 to extend the time for arbitration.” 


. 319. In Raymond & Reid v. Granger 
(1952) 2 All ER 152 where procedure for 
making an application under Section 27 of 
the English Arbitration Act, 1950 came up 
and the Court further held that an applica- 
tion for extension of time under the said 
section must be made promptly and as in 
that case such an application was made with- 
out any explanation of the delay by affi- 
davit or otherwise the same was rejected. 


20. In Someaton Hanscomb and Co., 

Ltd. v. Sassoon, (1953) 2 All ER. 1471 where 

` Devlin, J., dealing with the question of limi- 
tation of time for arbitration observed at 

page 1774 of the said Report as follows:— 


*On the argument of counsel for the 
buyers that the clause is limited to` arbitra- 
tion proceedings, it must be read as if it 
provided that any claim in the arbitration 
must be made within fourteen days. That 
does not, on the face of it, touch the juris- 
diction of the arbitrator. There is no reason 
why a clause should not be worded in that 
way so as to provide that a limitation point 
should not deprive the arbitrator of jurisdic- 
tion, and that it should be for him and not 
for the court to determine the point finally, 
so far as it is a question of fact, I think 
that the authorities accept a third category 
of this sort. In Ayscough v. Sheed, Thom- 
son and Co, Viscount Cave, (1924) 131 LT 
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610 seemed to think there was one, and so, 
I think, did Roche, J., when, in Pinnock 
Brothers v. Lewis and Peat, Ltd., (1923) 1 


"KB 690, he dealt with Ayscough v. Sheed, 


Thomson and Co. At any rate, on these au- 
thorities, if the point is dealt with in the 
arbitration, whether as a limitation point or 
as one going to the jurisdiction of the arbi- 
trator which the parties leave him to deter- 
mine for himself, his finding subject, of 
course, to a case stated is conclusive.. Fur- 
thermore, if I have to choose between cons- 
truing a clause which provides that any claim 
must be made within fourteen days either as 
a clause that bars the claim altogether or as 
a clause that goes to the jurisdiction of the 
arbitrator, Y should choose the former, for 
I can see no reason for holding that a clause 
which is, in form, a limitation clause, should 
be construed so as to affect the authority of 
an arbitrator or the validity of his appoint- 
ment." 


21. And finally in the latest decision 
of the Court of Appeal in England in Libe- 
rian Shipping Corporation v. A. King and 


.Sons, Ltd., (1967) 1 All ER 934, dealing with 


the discretion of the Court to extend the 
time under Section 27 of the English Arbi- 
tration Act, 1950, in a dispute between the 
owner and charterer of a ship negotiation, 
after considerable correspondence and meet- 
ings between the parties for settlement, du- 
ting which period the time for arbitration 
expired and on the application of the owner 
for -such extension, it was held in the cir- 
cumstances of the case- that the charterers 
would not be prejudiced by time being ex- 
tended, but, if time were not extended, un- 
due hardship would be caused to the owners 
since they would be deprived of what might 
be a valid claim for a huge sum by a delay 
of only a few days due to excusable inad- 
vertence and the time was extended by 14 
days from the date of the judgment. 


22. That being the position in law as 
it appears to me, it is a pure question of fact 
of a particular case which should be consi- 
dered by the court for exercising its discre- 
tion under Section 37 (4) of the Arbitration 
Act, 1940. In my view, the principle for 
extension the court is to. adopt, should be 
in the same line as that of Section 5 of the 
Limitation Act, 1963, that is all the relevant 
facts which are the cause of such delay, in|. 
the background of a particular case should 
be taken into account in a practical sense. 
Here in this case I find that there is no 
judicial authority throwing light on the said 
question and there is nothing unusual in this 
particular matter for the time consumed by 
the Solicitor and the Counsel in making this 
application after carefully considering the 
position. The respondent here seems to have 
waited after receiving the letter dated the 
30th of March, 1972, of the petitioner asking 
as to on what ground the respondent has 
rejected the claim of the petitioner. The 
letter of 30th of March, 1973, of the peti- 
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tioner is perfectly clear on the question which 
IT am setting out hereunder:— 
“PLANTERS AIRWAYS PVT., LTD. 
Agents: INDIAN AIRLINES. 


Gram: PLANTWAYS' Administrative and 
PHONE: 22-9215 Accounts Officer: 


10, Pollock Street, 
Calcutta—1. 


Ref: PA-WHG-8251/203373. D/- 30-3-1973. 
Registered with A/D. 
To, 
The Divisional Manager, 
Sterling General Insurance Co. Ltd., 
33, Stephen House, 
4, B. B. D. Bag East, 
Calcutta—1. 
Dear Sir, , 
Re: Loss of Cargo from Truck No. 
WGH-8251 on or about 29-6-71 
Policy No. CL/RFP/257. 


Kindly refer to your letter No. C/E/RF/ 
1012 dated 16-2-1973. This letter has been 
written to us in a very dubious language- and 
is not clear and pointed. Whilst repudiating 
a -claim the Insurer should specifically and 
pointedly set out the reasons for such repu- 
diation whereas your letter only says that 
in “terms of the policy” you are unable to 
accept liability. 

The policy contains 14 conditions and 
4 exclusions. Jf you mean that all these 
should be taken together then this letter is 
certainly not a competent letter of repudia- 
tion. You are to point out and specifically 
mention under which of the conditions or ex- 
clusions the claim is not admitted. 


We are bound to place our papers in the 
hands of our Solicitors and are bound to 
contest your contention. 


Kindly reply by return so that no fur- 
ther time is wasted. 


sedaeseqonscesoeteunvn 


Director." 


23. It is clear that after receipt of the 
said letter dated the 30th of March, 1973, 
which the petitioner sent by registered post 
the respondent waited for nearly two months 
to reply and for obvious reasons to get the 
time under Clause 12 expired, so that they 
can contend the limitation clause for arbi- 
tration if the occasion would arise. 


24. Therefore, taking the entire facts 
and circumstances of this case together and 
taking into account the large sum of monéy 
the petitioner had already paid to the owners 
of the goods which were lost, clearly amounts 
to undue hardship on the part of the peti- 
tioner. It is true that had it been in England 
the facts of this case might not be sufficient 
for exercising the discretion in extending the 
time strictly but I cannot forget the habits 
of people in India and particularly in a case 
like this where everything moved in a leisure- 
ly fashion and being materially contributed 
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by the respondent themselves in writing a 
vague letter on the 16th of February, 1973, 
disclaiming their liability under the Insu- 
rance Policy and taking two months for reply 
to the enquiry of the petitioner as to the 
ground on which the rights of rejection were 
exercised by the respondent. It is absolutely 
necessary for the petitioner to know the 
grounds to make its claim before the arbi- 
trator under the arbitration clause and, there- 
fore, in the circumstances the petitioner hand- 
ed over the papers to the Solicitor and who 
in its turn to the Counsel for legal opinion 
and drafting the petition with relevant facts 
being the loss already caused and prospec- 
tive damages to be suffered from the claim- 
ant of the goods lost, I cannot but hold that 
there is sufficient cause for extending the 
time under the circumstances of this case. 
‘The respondent cannot by getting the time 
for arbitration expired in replying to the en- 
quiry of the petitioner, cannot fake advan- 
tage of the said limitation clause and there- 
by frustrate the whole object of Section 37 
(4) of the Arbitration Act, 1940. I am satis- 
fied that tbis is a fit and proper case where 
time should be extended, otherwise undue 
hardship would be suffered -by the petitioner. 


25. In the facts of this case it can- 
not be said that the petitioner are in any 
way guilty of any deliberate default in get- 
ting thé time for preferring the claim to ar- 
bitration under Clause 12 of the Insurance 
Policy barred. It is the respondent who by 
making a delightfully vague letter of dis- 
claimer being dated 16th February, 1973, in- 
vited the letter of 30th March, 1973, from 
the petitioner enquiring about the grounds 
on which such right of disclaimer has been 
exercised by the respondent. In the facts of 
this case, it is clear that the respondent deli- 
berately waited till the time expired and re- 
plied on the 30th May, 1972. Subsequently, 
the petitioner have taken diligent steps by 
handing over the papers to the Solicitor and 
counsel for preparing the necessary petition 
for this application and there is only about 
three months' delay from the date of expiry 
on the face of the petition but that has been 
clearly and satisfactorily explained in the 
petition and also in the affidavit-in-reply fil- 
ed by the petitioner. The principle as laid 
down in the English decision which I have 
cited before seems to also apply in the facts 
of this case, where I am bound to hold that 
the petitioner is not guilty of any deliberate 
delay in not preferring the claim before the 
arbitrator in terms of the said clause 12 of 
the Insurance Policy. Moreover, a Jarge sum 
had already been paid by the petitioner to 
the claimant of the goods which were lost 
in the alleged theft and robbery which oc- 
curred on the 29th June, 1971 of which due 
notice was given to the respondent. Once, 
again, I hold that I am fully satisfied that 
the delay in making this application has been 
caused beyond the control of the petitioner 
and has been satisfactorily explained in thel 
affidavits filed in this application. 
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26. The respondent, if this applica- 
tion is allowed will not suffer any prejudice 
whatsoever. On the other hand, the peti- 
tioner will suffer undue hardship and preju- 
dice if this is refused as that would be real- 
ly allowing the respondent to take advan- 
tage of their own delay in replying the 
simple letter of the petitioner dated 30th 
March, 1972 waiting for two months and 
getting the time under clause, 12 of the 
Insurance Policy for three months to prefer 
the claim to the arbitration expired. 


: 27. Therefore, I am making the 
order in terms of prayers (a) and (b). 
: Petition allowed. 





AIR 1974 CALCUTTA 202 (V 61 C 41) 
S. K. MUKHERJEA AND SALIL 
KUMAR DATTA, JJ. 

State of Bihar, Petitioner v. Birla Gwa- 
Hor'P. Ltd. and others, Opposite Parties. 

Supreme Court Appeal No. 106 of 1972, 
D/- 20-12-1973. 


Index Note: — (A) Constitution of 
India, Article 132 (1) and 133 (1) — ‘Final 
order — Order of High Court rejecting ap- 
plication for condonátion of delay in Gling 
-appeal — Not final order. 

Brief Note:—— (A) An order to be a 
final order must of its own force bind or af- 
fect the rights of the parties. The Order of 
the High Court rejecting an application under 
Section 5, Limitation Act for condonation of 
delay in filing appeal does not of its own 
force determine any right between the par- 
ties and therefore is not a final order within 
Arts. 132 (1) and 133 (1). AIR 1951 SC 
14 Followed. (Para 3) 


Index Note:— (B) Constitution of India 
Arts. 132(1) and  133(1) — ‘Case involves 
substantial question of law’ — “Case” — Ap- 
plication for condonation of delay does not 

. involve entire case. s 


Brief Note:— (B) An application under 
Section 5 of Limitation Act for condonation 
of the delay in filing of- Memorandum of 
Appeal does not involve the entire case oF 
lis between the parties but only matters in 
that application. 
Sidering such application is not concerned at 
all with the question of law and fact involv- 
ed in the original writ application. AIR 1960 
SC 356 Ref to. 

(Para 4) 
Cases Referred: Chronological Paras 


AIR 1960 SC 356, State of Jammu and 
Kashmir v. Thakur Ganga Singh 
AIR 1951 SC 14, Prem Chand v. State of 
Bihar 3 
Hari Prasanna Mukherjee and Narottam 
Chatterjee, for Petitioner; Bhaskar Gupta 
and M. Chowdhury, for Opposite Parties. 
cc tr Ae a cece eS 


` BR/BR/A555/74{LGC ' 


State of Bihar v. Birla Gwalior P. Ltd. (S. K. Datta J.) 


The High Court in con-, 


SALIL KUMAR DATTA, J.:— This is 
an application by the State of Bihar for a 
certificate of fitness for appeal to the 
Supreme Court under Articles 132 (1) and 133 
(1) of the Constitution. It appears that on 
the application filed by the respondent No. 1, 
Birla Gwalior Private: Limited under Article 
226 (1) cf the Constitution, Anil Kumar Sen, 
J., by order dated December. 21, 1970, issued 
a writ setting aside and quashing an order 
dated November 11, 1967 passed by the 
State of Bihar determining the mineral lease 
in favour of the said company and also di- 
recting the said Government not to give 
effect to the same. The State of Bihar, it 
appears, long after the order of December 


21, 1970, on or about July 3, 1971, filed an` 


application under Section 5 of the Limita- 
. tion Act along with the memorandum of ap- 
peal praying, inter alia, for condonation of 
the delay that had occurred in filing the ap- 
peal and also for hearing of the appeal on 
merits after condonation of delay. The said 
application was heard by a Division Bench 
of this Court constituted by the then Chief 
Justice and my learned.brother. The said 
application was dismissed by an order dated 
November 10, 1971, on the view that the 
delay for the period from March 13, 1971, 
till July 3, 1971, in presenting the memo- 
randum of appeal was not explained. The 
present application has been filed, as already 
stated, for a certificate for appeal to the 
Supreme Court against the said order. 

2. Mr. Hari Prasanna Mukherjee, 
learned Advocate appearing for the petitioner, 
State of Bihar, has urged that the order dis- 
missing the application under Section 5 of 
the Limitation Act was in fact a final order 
dismissing the appeal itself‘ and putting an 
‘end to the proceeding. He further contend- 


ed that the application is governed by the 


provisions of Article 133 (1) as amended by 
the Constitution 30th Amendment Act and 
the provisions thereof as amended have 


not yet come up for consideration before the, 


Supreme Court. The provisions in the said 
Article as also under Article 132 (1) to the 
effect that "the case" is to involve a substan- 
tial question of law means and implies the 
entire lis between the concerned parties, He 
also referred to the judgment of the original 
court to show that it involved substantial 
questions of law of public importance re- 
quiring adjudication by the Supreme Court. 
Mr. Mukherjee contended that the tests laid 
down in the said Articles were thus satisfied 
and the certificate prayed for should be 
granted, 

3. It appears to us however, that the 
order rejecting an application under Sec- 
tion 5 of the Limitation Act does not of its 
own force determine any rights between the 
parties. As has been held in Prem Chand 
v. State of Bihar, reported in AIR 1951 SC 
14 an order to be a final order must of its 
own force bind or affect the rights of the 
parties. The effect of the order of the Divi- 
sion Bench was not to condone the delay in 
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presenting the appeal and in the said judg- 
ment there was no adjudication of _the tights 
of the parties involved in the original writ 
i Mukherjee’s contention 
fhat by the order under challenge the entire 


litigation was put to an end as there was no- 


further scope for agitating the matter also 
has no any substance. It would appear, as 
we have already indicated, that the impugn- 
ed order did not concern itself with the rights 
of the parties in the proceeding which was 


already determined in ‘the original trial and 
the Division Bench only refused to condone 


fhe delay in the facts and circumstances of 
the case. 


4. The next contention of Mr. Mu- 


'kherjee is that under the provisions of the 


relevant Articles “the case" means and im- 
plies the entire lis between the parties which 
concerns with or has relation to the inter- 
pretation of the relevant rules of the Mine- 
ral Concession Rules and, accordingly, that 
the present application came within the scope 
and ambit of Article 132 (1) and Article 133 
(1) of the Constitution. We are unable to 
accept the contention so raised as the case 
before the Division Bench was about the 
condonation of the delay in filing of Memo- 
randum of Appeal and it could not be said 
thereby that the entire case or lis of the par- 
ties was involved before the said Bench. Mr. 
Mukherjee has relied on the decision in the 
case of the State of Jammu and Kashmir v. 
Thakur Ganga Singh, AIR 1960 SC 356 in 
which it has been held that the final autho- 
rity to interpret the Constitution is the Sup- 
reme Court and the amended Article has not 
yet come up before the Supreme Court for 
its interpretation. As we have already noted 
the present application does not involve the 
entire case or lis between the parties but only 
matters in the application which was made 
before the Division Bench, under Section 5 of 
the Limitation Act. The Division Bench, as 
we have already stated, was thus not con- 
cerned at all with the questions of law and 
fact which were involved in the original writ 
application.  For.al the above reasons we 
are of the opinion that it could not be said 
that the present application includes the lis 
in its entirety between the parties as con- 
tended by Mr. Mukherjee. 

5. As all contentions raised on behalf 
of the petitioner fail, this application is dis- 
missed. There will be no order for costs in 
the circumstances. 

S. K. MUKHERJEA, J.:— I agree. 

Application dismissed. 
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DEBI PROSAD PAL, J. 

Sib Narayan Mukherjee, Plaintiff-Appel- 
lant v. Janak Upadhya, Defendant-Respon- 
dent. : 

A. F. A. D. No. 1246 of 1962, DJ- 28-8- 
1973. a 
Stamp Act (1855), Section 36 — Pronote 
mot properly stamped — Admitted in evi- 
Genco without objection — Objection cannot 
he raised subsequently — Duty of parties to 
Le alert. 

When a question as to the admissibility 
of a document is raised on the ground that 
it has not been stamped or has not been 
properly stamped, the party challenging the 
admissibility of such a document has to be 
alert to see that the document is not admit- 
ted in evidence by the Court. Once a docn- 
ment has been marked as an exhibit and has 
been used by the parties in examination and 
cross-examination, Section 36 comes into ope- 
ration. : (Para 4) 

The only exception recognised by the 
section is the classes of cases contemplated 
by Section 61. AIR 1956 SC 12 and AIR. 
1961 SC 1655, Rel on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1655, Javer Chand v. Pukhraj 

Surana i 4 
AIR 1956 SC 12, Annamalai Chettiar v. 
Veerappa Chettiar 3 
AIR 1945 Cal 268 = 49 Cal WN 37, Sri 
Iswar Sridhar Jieu v, Jahor Lal Mukho- 
padhaya 5 

Harinarayan Mukherjee, for Appellant; 
C. C. Ganguly and Sushil Kumar Bajpayee, 
for Respondent. 

JUDGMENT:— The plaintiff is the 
appellant in this appeal which arises out of 
a suit instituted against the defendant-respon- 
dent for recovery of a sum of Rs. 3,486/- 
given on account of loan. The plaintiff's 
case is that the defendant being in urgent 
need of money for the purpose of carrying 
on his business borrowed a sum of Rs. 3,000/- 
from the plaintiff on 26-6-1956 agreeing 
to pay off the same with interest at the rate 
of /8/ annas per cent per month on demand 
and executed a pronote for the same in 
favour of the plaintiff on the said date. In 
spite of demand and in spite of presentment 
of the handnote in suit, the defendant did 
not pay the plaintiff anything towards the 
dues of the hand-note in suit. Hence the 
suit was instituted to recover the sum of 
Rs. 3,486/- including interest from the defen- 
dant. The defendant in his written  state- 
ment pleaded that as he was in urgent need 
of money in connection with the marriage 
of his adopted son, the plaintiff paid only 
Rs. 1,500/- and got a pronote for Rs. 3,000/- 
executed under influence and coercion. The 
defendant further prayed that he should be 
allowed to pay the decretal dues, if any de- 
cree is passed at all, in instalments. The suit 
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was. decreed by the .learned Subordinate 
Judge at Asansol. It was contended before 
the Subordinate Judge by the defendant that 
the pronote cannot be admitted in evidence 
in view of Section 12 read with Section 35 
of the Indian Stamp Act (hereinafter referr- 
ed to as the Act) since two of the revenue 
stamps on it had not beeh* defaced with the 
result that the pronote is an insufficiently 
stamped document. The learned Subordinate 
Judge held inter alia that although the docu- 
ment in question was not admissible in view 
of the mandatory provision of Section 12 
read with Section 35 of the Act, the fact 
of the execution of document having been 
admitted it need not be proved even though 
the document in question is not admissible. 
He further held that in view of the plead- 

~ ing of the parties the plaintiff would be en- 
titled, to a decree. 

2. On an appeal the learned Addi- 
tional District Judge allowed the appeal and 
dismissed the suit. The learned Additional 

' District Judge held that as the plaintiff in the 
present case had no independent cause of ac- 
tion; the defendants admission of execution 
of the pronote cannot help the plaintiff in 
any manner. He further held that if the ad- 
mission of the. defendant ‘is to be used against 
him such admission should be taken in its 
entirety and a part of it cannot be used 
against him. 


3. On a^second appeal the learned 
Counsel for the plaintiff-appellant contended 
that in the present case the pronote being 
Ext. 1 has been admitted in evidence with- 
out any objection. Section 36 of the Act 
precludes the respondent from raising any 
objection against the admission of the docu- 
ment at any stage on the ground that such 
document has not been duly stamped. Reli- 
ance has been placed in this connection upon 
the decision of the Supreme Court in Anna- 
malai Chettiar v. Veerappa Chettiar, AIR 
1956 SC 12. The learned Counsel for the 
respondent contended that the document in 
question was admitted in evidence without 
objection and there was no judicial determi- 
nation of the admissibility of the evidence 
and hence: it is open to his client to call 
into question the admissibility of the evidence 
of the said document. 

4. In my view the contention made 
on behalf of the appellant has considerable 
force and should be accepted. It is not in 
dispute that the pronote being Ext. 1 has 
been admitted in evidence on 14th July, 1960, 
by the learned Subordinate Judge without ob- 
jection. The endorsement of the learned 
Subordinate Judge appears on the back of 
the said document. It is also in evidence 
that two out of four revenue stamps on the 
said pronote had not been defaced as requir- 
ed under Section 12 of the Act. The pro- 
note is therefore a sufficiently stamped docu- 
ment. When a question as to the admissibi- 
lity of a document is raised on the ground 
that it Bias not been stamped or has not been 
properly stamped, the party challenging the 
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admissibility of such a document has to be 
alert to see that the document is not admit- 
ted in evidence by fhe Court: The Court 
has to judicially determine the matter as 
soon as the document is tendered in evidence 
and before it is marked as an exhibit in the 
case. In the present case when the docu- - 
ment was tendered it was admitted as the 
respondent did not prefer any objection as to 
the acmissibility of the said document. Once 
a document has been marked as an exhibit 
in the case and has been used by the par- 
ties in examination and cross-examination of 
their "witnesses, Section 36 comes into opera- 
tion. That section in its terms provides that 
when a document has once been admitted in 
evidenze, such admission cannot be called 
into question at any stage of the suit or the 
proceeding on the ground that the instrument 
had not been duly stamped. The only 
exception recognised by the section is the 
classes of cases contemplated by Section 61, 
which the learned Counsel for the respondent 
in his fairness submitted, has no application 
to the present case. Section 36 does not ad- 
mit of any other exception. (Javer Chand v. 
Pukhraj Surana, AIR 1961 SC 1655), Anna- 
malai Chettiar v. Veerappa Chettiar, AIR 
1956 SC 12 (vide supra). In my opinion in 
view of Section 36 of the Act and in view 
of the fact that the document has been ad- 
mitted in evidence being Ext. 1 by Sec. 36 of 
the Act the respondent is precluded from 
raising any objection on the ground that the 
document is not duly stamped. The learned 
Additicnal District. Judge, it appears, has not 
considered the effect of Section 36 in view 
of the admitted position that the pronote in 
question was admitted in evidence. 


5. The learned Counsel for the appel- 
lant also contended that the pronote here 
was a collateral security and the plaintiff is 
entitled to sue on the debt which was an in- 
dependent cause of action apart from the 
pronote. He referred to certain decisions in 
this connection, particularly Sri Iswar Sridhar 
Jieu v. Jahor Lal Mukhopadhya, 49 Cal WN 
37 = {AIR 1945 Cal 268). It is not neces- 
sary for me to deal with the above conten- 
tion because of the view I have taKen on the 
other point. 


6. The result is that this appeal is al- 
lowed. The judgment and decree of the 
learned Additional District Tudge are set aside 
and these of the learned Subordinate Judge 
are restored. The plaintiff will be entitled to 
a decree for a sum of Rs. 3,486/-. The plain- 
tiff will also be entitled to the costs of this 
appeal. : 
Appeal allowed. 
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ANIL KUMAR SEN, J. 
Anil Baran Deoty and others, Petitioners 
v. State of West Bengal and others, Respon- 
dents. 
Civil Rule 
3-7-1973. 


Index Note: — (A) Howrah Improve- 
ment Act (14 of 1956), Sections 33 (2), 45, 
49 and 52 — Resolution of Board abandon- 
ing scheme published under Section 45 — 
Board cannot recall its decision and frame 


No. 6031 (w) of 1969, Dj- 


‘a new scheme by way of altering it. 


Brief Note: — (A) 
ment Scheme framed 


Once an Improve- 
under Section 33 (2) 


and published under Section 45 (2) has been. 


abandoned by the resolution of the Board 
under Section 49 after considering the objec- 
tions, the Board cannot recall its decision to 
abandon the scheme. The Act having pro- 
vided for powers of modification and altera- 
tion only in certain circumstances any modi- 
fication or revision: except in such circum- 
stances is ruled out by necessary implication. 
In the facts and circumstances of the present 
case the Board had no authority in law to 
reopen its earlier resolution of abandoning 
the scheme and by way of revision of the 
scheme dated November 4, 1965 frame a 
new scheme but not following the other pro- 
visions of Section 33(2) and the provisions 
following the same. (Para 5) 

Index Note:— (B) Constitution of India, 
Art. 226 — Mandamus to perform statutory 
duty — Improvement Board can be’ directed 
to publish its resolution abandoning a 
scheme. 


Brief Note:— (B) Though there is no 
specific provision in the Howrah  Improve- 
ment Act itself that a resolution abandoning 
the scheme should be. published in a parti- 
cular manner under the provisions of the 
statute there is an implied obligation which 
is also inherent under ordinary circumstan- 
ces of every administrative act that the final 
decision of the Board abandoning the scheme 
under Section 49 should be duly published 


in an appropriate manner including one in 
the Official Gazette. (Para 6) 
H. K. Basu, for Petitioners; Sushil 


Kumar Biswas, for Respondents. 


ORDER:—, In this Writ petition the 
sixteen petitioners whose properties were 
covered by an Improvement Scheme framed 
and published on November 4, 1965, by res- 
pondent No. 3 are praying for a mandate 
upon the said respondent to publish the reso- 
lution dated November 28, 1968, whereby 
the said respondent abandoned the scheme. 

2. The respondent No. 3, the Trustees 
for the improvement of Howrah prepared a 
General Improvement | Scheme under Sec- 
tion 33 (2) of the Howrah Improvement Act, 
1956 (hereinafter referred to as the said Act) 
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covering various areas in the erstwhile Ward 
No.6 of the Howrah Municipality. It is not 
in dispute that the properties of the present 
petitioners are covered by the said scheme. 
The scheme so prepared was duly published 
in the Official Gazette on November 4, 1965 
under Section 45 (2) of the said Act. Pub- 
lic notices under Section 45 (1) were also 
issued so also personal notices under Sec- 
tion 47. It is not in dispute that various 
objections were raised by different persons 
including the present petitioners who were to 
be affected by the scheme if adopted. Ob- 
jections so filed were heard by an Objection 
Committee and the Committee recommend- 
ed that the scheme proposed be abandoned. 
Such recommendation was made on Novem- 
ber 14, 1968, and the respondent No. 3 the 
Trustees accepting the said recommendation 


'adopted a resolution abandoning the scheme. 


Obviously that was done under Section 49 
(1) of the Act. 


3. According to the petitioners 
though such a resolution was adopted on 
November 28, 1968, yet there was no official 
publication of the resolution so that 
the encumbrance created on their pro- 
perties by publication of the scheme 
under Section 45 (2) continues to affect them. 
Consistent attempts were made on their be- 
half to persuade the respondent No. 3 to 
publish officially the result of their resolu- 
tion dated November 28, 1968, but without 
any success. In such circumstances .they 
moved this Court on September 15, 1969, 
praying for a mandate directing the said res- 
pondent to officially publish the resolution as 
aforesaid including a publication in the Offi- 
cial Gazette. . 


4. The Trustees in contesting this 
Rule have not disputed the facts as set out 


hereinbefore. They on the other hand are 
now claiming that there had been 
no final abandonment of the scheme.  Ac- 


cording to them notwithstanding the resolution 
dated November 28, 1968, by the Trustees 
abandoning the scheme altogether, the Ob- 
jection Committee on January 21, 1969 re- 
vised its decision dated November 14, 1968 
and decided to reconsider the matter. The 
Trustees on February 27, 1969 also approv- 
ed such reconsideration and directed that 
instead of the scheme being abandoned it be 
revised on new lines suggested by the Board. 
On such direction of the Trustees the new 
survey was made in details and a revised 
scheme has been prepared which is ready for 
further direction and consideration by the 
Board. Such being the position with the 
scheme at present, the Trustees claim that as 
yet there is no final decision to abandon the 
Hence they are resisting the pra- 
yer put forward by the petitioners. 

5. Mr. Bose is appearing on behalf 
of the petitioners in support of their claim 
and Mr. Biswas is appearing for the Trus- 
tees. On the pleadings as aforesaid it will 

necessary to decide in the first place as to 
whether the Trustees can lawfully reopen 
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the scheme after its abandonment under 
Section 49. If they can do so then of course 
the petitioners would not be entitled to the 
mandate prayed for notwithstanding the fact 
that the scheme published: as early as on 
November 4, 1965 is on such publication still 
encumbering their properties in the year 1973. 
Section 33(2) authorises the Board of Trus- 
tees to frame and execute an improvement 
Scheme of the nature as framed in the pre- 
sent case. Sections 34 and 35 provide for mat- 
ters to be considered and matters to be provid- 
ed in such schemes. Section 45 (1) provides for 
a public notice of the scheme framed. Sec- 
tion 45 (2) provides for mandatory publica- 
tion of the scheme so framed in the Official 
Gazette and local newspapers specifying the 
period within which objections to the scheme 
may be entertained. Under paragraph 2 of 
Schedule I of the Act such publication is 
equivalent to a notification under Section 4 
of the Land Acquisition Act and entails all 
the obligations thereunder. 


Section 46 contemplates a notice of the 
Scheme on the Municipality with a right to 
the Municipality to make a representation 
thereon. Section 47 provides for personal 
notices on the recorded owners of the pro- 
perties covered by the scheme inviting ob- 
jections, if any, in writing. Section 49 
makes it obligatory for the Board to consider 
the objections and hear the objectors. This 
section then provides that on such considera- 
tion the Board may either abandon the 
Scheme or apply to the State Government for 
According sanction to the scheme with such 
modification, if any as the Board may con- 
Sider necessary. Section 49 (2) requires cer- 
tain particulars to be furnished to the State 
Government when the Board applies for 
sanction. Section 49 (3) provides for 
publication of the application for sanc- 

. tion in the Official Gazette. Section 50 


provides that on such application the State - 


Government may either ~ grant the sanction 
with or without the modification or may 
refuse to sanction the scheme. Section 51 
provides that when the State Government 
sanctions a scheme it shall announce the fact 
by notification and such notification would 
be conclusive evidence that the scheme had 
been duly framed and sanctioned. Under 
paragraph 2 of Schedule I hearing and dispo- 
sal of objections under Section 49 are equi- 
valent to the corresponding procedure in Sec- 
tion 5-A of the Land Acquisition Act and 
‘the notification under Section 51 has the same 
effect as a declaration under Section 6 of the 
Land Ácquisition Act. Section 52 authorises 


the Board to alter or cancel a scheme even, 


after the sanction, subject to fulfilment of 
certain conditions including one to the effect 
that, if any such alteration involves acquisi- 
tion of any new property the entire proce- 
dure for adoption of a scheme shall be fol- 
lowed so far as applicable as if thé altera- 
tion is a separate scheme. These are all the 
material provisions of the Act to be consi- 
. dered. It is quite evident on these provisions 
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that the Board while disposing of objections 
can introduce modifications in the scheme 
obviously to meet the objections and then 
ask for sanction. Similarly the Act also pro- 
vides that in course of execution, if any al- 
teration is necessary it can be so done sub- 
ject to certain conditions. The Act how- 
ever, nowhere authorises the Board to recall 
its decision to abandon the scheme when 
Such decision was arrived at on a considera- 
tion of objections and after hearing the par- 
ties. , The Act having provided for powers of 
modification and alteration only in certain cir- 
cumstances any modification or revision ex- 
cept in such circumstances is ruled out by 
necessary implication. In the present case 
even if we accept the suggestion of Mr. 
Biswas that the Board is really modifying 
the scheme after its decision to abandon the 
same such modification is not as contemplat- 
ed by either Section 49 or by Section 52. 
The objectors having been successful in caus- 
ing their objections to be accepted once by 
the Board and the Board having been per- 
suaded to abandon the scheme, cannot now 
unilaterally go back upon their earlier deci- 
sion and thus nullify the right of objection 
and the effect thereof. That apart on the 
affidavit filed by the Trustees it is quite 
evident that what is called to be a revised 
Scheme is a sort of a new scheme directed 
to be framed under its direction dated Febru- 
ary 27, 1969. In fitness of things and in 
respect for the provisions of the statute it 
is but necessary that the Board should frame 
such a scheme as a new one as framed under 
Section 32 instead of passing it off as a 
modification to the old one after so many 
years and after recalling a solemn decision 
to abandon the scheme as originally framed. 
Such being the position, I am of the opinion 
that in the facts and circumstances of the 
present case the respondent No. 3 has no 
authority in law to reopen its earlier resolu- 
tion dated November 28, 1968 and by way 
of revision of the scheme dated November 
4, 1965, frame a new scheme but not follow- 
ing the other provisions of Section 33 (2) 
and the provisions following the same. 


6. Next I wil go on to consider the 
claim and the prayer made on behalf of the 
petitioners. The position’ as it now stands is 
that an Improvement Scheme framed under 
Section 33(2) published under Section 45 (2) 
has been rejected by the Board on conside- 
ration and hearing of objections under Sec- 
tion 49. If it has been so rejected and 
abandoned has the Trustees any obligation 
to give any public notice of such decision 
including one of publication in the Official 
Gazette? It is certainly to be noted that there 
is no specific provision in the statute itself 
that a resolution abandoning the scheme 
should be published in any particular man- 
ner. Section 50(3) provides for publication 
in the Official Gazette of a scheme sanctioned 
for, which has been applied for and  Sec- 
tion 51(2) provides for a notification on the 
sanction being given. I have pointed out 
hereinbezore that under paragraph 2 of the 
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Schedule I the publication in the Official 


Gazette under Section 45 (2) has the effect < 


of a notification under Section 4 of the Land 
Acquisition Act and a notification under Sec- 
tion 51 (2) would have the effect of a dec- 
laration under Section 6 of the said Act. 
Therefore, if a notification under Section 45 
(2) is not followed by a notification like that 
of release of acquisition, the properties 
covered will continue to remain encumbered 
in law. It cannot, however, be said that the 
statute ever contemplated such a thing. That 
aparat it is inherent in every administrative 
field that every final order should be duly 
communicated. That being the position, in 
` Imy opinion Mr. Bose is right in his conten- 
tion. that under the provisions of the statute 
there is an implied obligation which is also 
inherent under ordinary circumstances of 
every administrative act that the final decision 
of the Board abandoning the scheme under 
Section 49 should be duly published in an 
appropriate manner including one in the 
Official Gazette. 
7. 'This application accordingly 
ceeds and the Rule is made absolute. 
8. Let a Writ in the nature of Man- 
damus do issue directing the respondent No. 
3 to publish its resolution dated November 
28, 1968, in an appropriate manner includ- 
ing publication in the Official Gazette. 
9. | Where will be no order for costs. 
Petition allowed. 


suc- 
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MURARI MOHAN DUTT, J. 
Union of India, representing South-Eas- 
tern Rly., Calcutta, Petitioner v. Laduram 
Fakirchand, Opposite Party. 
C. R. No. 1762 of. 1972, DJ- 13-3-1973. 


Index Note :— (A) Railways Act (1890), 
Ss. 73 and 77-C (1) (b) — Short delivery of 
consignment — Liability of Railway Admi- 
nistration — Endorsement in forwarding Note 
— Necessary contents. 

Brief Note :— (A) In order that the rail- 
way administration may be absolved of its 
liability under Section 73 it is necessary that 
in the forwarding note not only there should 
be a recording about the defective or impro- 
per packing of the goods but also it should 
be further recorded that as a result of such 
defective or improper packing the goods are 
liable to damage, deterioration, leakage or 
wastage. Where in the forwarding note only 
the fact of defective or improper packing has 
béen recorded, but the consequence of such 
defective or improper packing has not been 
recorded, Section 77-C (1) (b) is not avail- 
able to the Railway Administration. 


(Para 6) 

Ajoy Kumar Basu, for Petitioner; Shakti- 

nath Mukherjee and Mrinal Kanti Das, for 
Opposite Party. 
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ORDER:— This Rule is against the 
judgment and the decree of the lower appel- 
late Court upholding those of the trial Court 
with a slight modification. : 


2.' The suit out of which this Rule 
arises was instituted by the opposite party, a 
partnership firm, against the Union of India 
representing the South Eastern Railway pray- 
ing for compensation to the extent of Rupees 
958.80 on account of short delivery of a con- 
signment of ground-nut-oil. A consignment of 
686 tins of ground-nut oil was booked on 
August 1, 1965 from Ex-Metur Dam to 
Bankura and the opposite party firm was the 
consignee for valuable consideration in res- 
pect of the said consignment. When the 
goods reached the destinantion station, 17 
tins were found partially empty and 13 tins 
entirely empty resulting in a total loss of 
282 kg. of ground-nut oil. The opposite 
party claimed the price of the oil delivered 
Short at the rate of Rs. 3.40 per kg. amount- 
ing to Rs. 958.80. 


3. The petitioner, the Union of India, 
contested the suit by filing a written-state- 
ment. Its case was that the consignment was 
booked at the owner's risk rate and that the 
tins were old and not crated according to the 
rules. Jt was alleged that the wagon was 
sealed and rivetted in the presence of the 
consignor after loading and that the same 
arrived at the destination station with those 
in tact. 'The petitioner denied that the shor- 
tage was due to the negligence or misconduct 
on the part of the Railway or its employees. 
The petitioner also alleged that the rate of 
price claimed by the opposite party „firm was 
excessive. 

4. Fhe learned Munsif upon consider- 
ing the evidence of the parties decreed the 
suit in full. Being dissatisfied with the judg- 
ment and the decree the petitioner preferred 
an appeal which was heard by the learned 
Subordinate Judge, First Court, Bankura. The 
learned Subordinate Judge affirmed the judg- 
ment and the decree of the learned Munsif 
with this modification that instead of Rupees 
958.80 as claimed by the opposite party the 
suit was decreed for the sum of Rs. 857.28. 
The appeal was, accordingly, allowed by the 
learned Subordinate Judge in part. Hence, 
this Rule at the instance of the petitioner, 
the Union of India. 


5. It has been found by the learned 
Subordinate Judge that the goods were not 
packed in accordance with condition P/3, or, 
in other words, the goods were defectively 
packed or packed in a manner not in ac- 
cordance with the said condition, P/3 which 
lays down that each container or group of con- 
tainers must be enclosed in a wooden case. 
Mr. Basu, the learned Advocate appearing on 
behalf of the petitioner, submits that in view 
of sub-section (1) of S. 77-C it should have 
been held that the Railway Administration 
was not at all liable unless the opposite party 
could prove negligence or misconduct on the 
part of the Railway Administration, or, of 
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any of its servants.  Sub-section (1) of Sec- 
tion 77-C of the Indian Railways Act (here-^ 
inafter referred to as the 'Act is as follows: 


“(1) when any goods tendered to a Rail- 
way administration to de carried by railway— 

(2) are in a defective condition as a con- 
sequence of which they are liable to damage, 
deterioration, leakage or wastage, or 


(b) are either defectively packed or pack- 
ed in a manner not in accordance with the 
general or special order, if any, issued under 
sub-section (4), and as a result of such defec- 
tive or improper packing are liable to 
damage, deterioration, leakage or wastage. 


and the fact of such condition .or defec- 
tive or improper packing has been recorded 
by the sender or his agent in the forwarding 
note, then, notwithstanding anything contain- 
ed in the foregoing provisions of 
this Chapter, the railway administra- 
tion shall not be responsible for any damage, 
deterioration, leakage or wastage, or for the 
condition in which such goods are available 
for delivery at destination, except upon proof 
of negligence or misconduct on the part of 
the railway administration or of any of its 
servants.” 

6. Under Section 73 except as other- 
wise provided for in the Act the Railway. 
Administration shall be responsible for the 
Joss, destruction, damage, deterioration or 
non-delivery, in transit, of animals or goods 
delivered to the administration to be carried 
by railway, arising from any cause except 
some acts which are mentioned in the said 
section with which we are not concerned. 
Section 73, therefore, lays down the general 
responsibility of a Railway Administration as 
a carrier of animals and goods. If the con- 
ditions of Section 77-C are satisfied, in the 
case, the Railway Administration cannot be 
held liable. In this connection, it may be 
stated that in the railway receipt, Exhibit D 
and in the forwarding note, Exhibit E, there 
are endorsements to the effect that the tins 
were old and not crated and that P/1 and P/3 
were not complied with. It is not disputed 
that condition P/1 does not apply to the facts 
of the present case. It is also not disputed 
that condition P/3 was not complied with. 
Mr. Basu, the learned Advocate for the peti- 
tioner, submits that as the defective packing 
has been recorded in the railway receipt and 
in the forwarding note, the Railway Adminis- 
tration should: be held to have been discharg- 
ed of the general responsibility as contemplat- 
ed under Section 73. The question is whe- 
fher a statement about the defective packing 
in the forwarding,note or in the railway re- 
ceipt is sufficient compliance with the provi- 
sions of clause (b) of sub-section (1) of Sec- 
tion 77-C. The first part. of clause (b) refers 
to the defective packing or packing in a 
manner not in accordance with the general 
or special order and as a result of such defec- 
tive or improper packing the goods are liable 
to damage, deterioration, leakage or wastage. 
The second part of clause (b) refers to the 
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recording of such defective or improper 
packing in the forwarding note. Reading 
these two parts together, in my opinion not 
only the fact of defective or improper pack- 
ing should be recorded in the: forwarding 
note but it has to be further recorded that 
as a consequence of such defective or impro- 
per packing the goods are liable to damage, 
deterioration, leakage or wastage. The ex- 
pression "and the fact of such condition or 
defective or improper packing has been re- 
corded” is significant. “Such defective or. 
improper packing" only refers to the defec- 
tive or improper packing which renders the 
goods to damage, deterioration, leakage or 
wastage. In my view, therefore, in order that 
the railway administration may be absolved 
of its liability under Section 73 it is necessary 
that in the forwarding note not only there 
should be a recording about the defective or 
improper packing of the goods but also it 
should be further recorded that as a result of 
such defective or improper packing the goods 
are liable to damage, deterioration, leakage or 
wastage. In the instant case, in the forward- 
ing note it has only been recorded that the 
tins were old and not crated and that con- 
ditions P/1 and P/3 were not complied with. 
In other words, in the forwarding note only 
the fact of defective or improper packing has 
been recorded, but the consequence of such 
defective or improper packing has not been 
recorded. The learned Subordinate Judge 
was therefore justified in holding that Cl. (b) 
of Section 77-C (1) was not available to the 
Railway Administration. Moreover, the learn- 
ed Judge has observed that none of the wit- 
nesses stated that the tins were in such a 
condition that there could have been leakage 
or bursting of joints at the bottom during 
the ordinary course of transit from the book- 
ing station to the destination station. 

7. For the reasons aforesaid, the 
judgment and the decree of the leárned Sub- 
ordinate Judge are affirmed and this Rule is 
discharged. But there will be no order as to 
costs, 

Rule discharged. 
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AMIYA KUMAR MOOKERJ, J. 
Eurasian Equipment and Chemical Ltd., 
Petitioner v. Union of India and others, Res- 
pondents. 

Matter No. 337 of 1972, DJ- 24-9-1973. 

Index Note:— (A) Natural justice — Op- 
portunity to cross-examine writer of a docu- 
ment — If a letter is produced to establish 
some fact relevant to the enquiry, has there 
been violation of principles of natural justice 
for mot producing the writer of the said letter 
for cross-examination? No, when at no 
stage of the proceeding, the petitioner did 
challenge the contents of the letter — (Ques- 
tion of violation would have arisen only if 
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the contents of tac said letter were denied vy 
the petitioner). (Para 9) 
Cases Referred : Chronological Paras 
AIR 1972 SC 330 = 1972 Lab IC 188, 
Bareily Electricity Supply Co. v. Their 
Workmen 7 


Bagchi, for Petitioner. 


ORDER :— A consignment of 25 drums 
declared to contain Chinchona Fabrifuge be- 
longing to the petitioner Eurasian Equipment 
and Chemicals Limited, was exported from 
Dum Dum Air Port te Amsterdam (Holand) 
by K. L. M. Flight No. 861 on October 12, 
1970. The Customs Authority allowed the 
consignment to be loaded in the Aircraft 
after drawing representative samples from 
drums Nos. 10 and 18 in presence of one 
Hardip Singh, a representative of the Carrier 
KLM Royal Dutch Air Liners. On request of 
the Customs Officer at the Air Port, the said 
Hardip Singh telephoned two Directors of the 
petitioners’ Company, Shri Lachmi Prosad 
Jajodia and Shri Manik Chand Jajodia to 
come over to the Air Port immediately to be 
present at the time of drawing samples from 
the consignment and furnishing guarantee 
bonds as required by the Customs Authority. 
The said two directors informed  Hardip 
Singh that they would come over to the Air 
Port but insisted that the shipment must go 
on the same date and asked Hardip Singh 
to attend the Customs examination and draw- 
ing samples from shipment. As there was 
not much time for the Plane to touch down 
at the Air Port, samples were drawn from 
the shipment and sealed by the Customs 
Authority in presence of the said  Hardip 
Singh. The two Directors of the Petitioner’s 
company arrived at the Air Port when the 
Aircraft left carrying the consignment. As 
requested by the Assistant Collector (Custom), 
Export, respondent No. 3, the said two direc- 
- tors of the petitioners’ company executed a 
bond in the prescribed form, by which the 
petitioners undertook to accept the result of 
test of the representative samples drawn, to 
pay such duty, fine and penalty as might be 
imposed on them, and demanded by the As- 
sistant Collector Custom. At the time of 
Signing the guarantee, a remark “the sample 
was not drawn in our presence” was noted in 
ink. 

2. Thereafter the sample was tested 
in the Central Drug Laboratory, Calcutta, and 
it was found to be Quinine Sulphate and not 
Chinchona Fabrifuge as declared in the ship- 
ping bills. The price of Quinine Sulphate is 
Rs. 318/- per kg. and for 500 kgs. net weight, 
the exporter should have declared a price of 
Rs. 1,59,000/- while they have declared the 
price in the Shipping Bills as Rs. 21,500/- 
only. So they have misdeclared the descrip- 
tion of the goods and the value to the extent 
of Rs. 1,37,500/- in respect of the consign- 
ment of Quinine Sulphate exported by them. 
On 4-9-1971 a show-cause notice was issued 
calling upon the petitioners to show cause 
why penal action in terms of guarantee bond 
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should not be taken against them. In the 

show-cause notice it was stated that the peti- 
tioners should be given opportunity of being 
heard in person. The samples were tested 
thrice; once in the Customs Laboratory and 
twice in the Central Drug Laboratory. The 


. test. report was duly sent to the petitioners. 


in course of personal hearing oa 27-12-1971 
before the Collector of Customs, Calcutta 
clarifications were sought for by the peti- 
tioners’ lawyer in connection with second test 
report. A copy of the clarification made by 
the Central Drug Laboratory was sent to the 
petitioners on February 26, 1972. The peti- 
tioners through their Advocaie’s letter dated 
27-5-1972 to the respondent No. 2, prayed 
for cross-examination of said Hardip Singh 
in connection with the letter written by him 
on 19-7-1972 (19-5-72?). The respondent No. 2 
did not accede to the prayer of cross-examina- 
tion. 'The petitioners thereafter did not parti- 
cipate in the personal hearing held on May 31, 
1973 (19722). The Collector of Customs by 
his order dated 3rd of January, 1972 (19737), ' 
imposed a penalty of Rs. 1,37,000/- on the 

petitioners in terms of the guarantee bond 

executed by it. The petitioner being aggriev- . 
ed by the sdid orders moved this Court under 

Section 226 of the Constitution and obtained 

the present Rule. 


3. Mr. Bagchi, appearing on behalf of 
the petitioner, in support of the Rule, con- 
tended that in the present case samples were 
drawn not in accordance with Section 144 of 
the Customs Act, 1962. Admittedly, samples 
were not taken in presence of the owner as 
provided in the said section. 


4. Section 147 of the Act provides 
that where the Customs Act requires anything 
to be done by the owner, importer or ex- 
porter of any goods, it may be done on his 
behalf by his agent. It appears from the 
letter of Hardip Singh dated 19-7-1972 that the 
owner was requested to be present at the time 
of drawing samples but they did not come. 
If the petitioner had any doubt as regards 
drawing of samples, the directors should not 
have executed the guarantee bond. Two 
directors of the petitioner’s company insisted 
the shipment must be made on that particular 
date. Accordingly, the petitioner was allow- 
ed to export the goods by executing the bond 
under Section 135 of the Act. It also does 
not appear from the records, that, at any time 
for the purpose of Chemical test, the direc- 
tors of the petitioner asked for any sample. 
In the instant case, Hardip Singh acted as an 
agent of the petitioner at the time of draw- 
ing samples as he has been authorised by one 
of the directors of the petitioner company 
on phone which fact has not been denied by 
the said directors of the petitioner’s company, ' 
that they did not request Hardip Singh to 
be present at the time of drawing samples. 
That being so, I find no substance in the first 
point raised by Mr. Bagchi. 

5. Mr. Bagchi next contends that the 
result of the first chemical test held by the 
Central Drug Laboratory, materialy differs 
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from the result of the second test. The peti- 
tioner was not bound by the result of the 
second test as that test was not made out of 
the sealed sample No. 78. So, according to 
Mr. Bagchi, there conld not be any charge 
against the petitioner on the basis of the 
second chemical test report. 


6. It has been stated in the affidavit 
in opposition by the respondent No. 3, Addl. 
Collector of Custom for Export, that the first 
test was carried out from the sample sent to 
the Central Drug Laboratory duly sealed 
with the Custom House Chemical Examiner's 
seal and remnant was lying with the Central 
Drug Laboratory after the first test was car- 
ried out by it and the second test was done 
from that remnant sample. The said sample 
was tested thrice, that is, once in the Cus- 
tom’s House Laboratory and twice in the 
Central Drug Laboratory. Hence, it is not 
possible that the same seal No. 78 would 
remain intact for ali the time. It also ap- 
pears from the letter of the Director, Central 
Drug Laboratory, dated 14th February, 1972, 
which is annexure ‘B’ to the affidavit in op- 
position affirmed by Dinesh Chandra Mondal, 
' that there was no discrepancy between first 
and second report. That being so, in my 
view, it cannot be said that the petitioner 
could not be charged on the basis of the 
second chemical test report as contended by 
Mr. Bagchi. 


, 1 Lastly, Mr. Bagchi contended that 
there has been violation of principles of natu- 
tal justice in the adjudication proceeding as 
the petitioner’s prayer for cross-examination 
of Hardip Singh was refused by the Collec- 
tor of Customs and in support of his conten- 
tion Mr. Bagchi referred a decision, of the 
Supreme Court, M/s. Bareily Electric Supply 
Co. Ltd. v. Their Workman, AIR 1972 SC 
330. 


8. It was a case under Industrial Dis- 
putes Act relating to the payment of bonus. 
In that case the Supreme Court observed that 
the application of principle of natural justice 
does not imply that what is not evidence can 
be acted upon. On the other hand, what it 
means is, that no materials can be relied upon 
to establish a contested fact which are not 
Spoken to by persons who are competent to 
speak about them and are subjected to cross- 
examination by the party against whom they 
are sought to be used. If a letter or other 
document is produced to establish some fact 
which is relevant to the enquiry, the writer 
must be produced or his affidavit in respect 
thereof be filed and an opportunity afforded 
to the opposite party who challenges this 
fact. 'This is both in accord with the princi- 
ples of natural justice and also according to 
the procedure under Order 11 of the Civil 
Procedure Code and the Evidence Act, both 
of which incorporate these general principles. 


9. I am unable to follow how that 
principle is applicable to the facts and cir- 
cumstances of the present case. At no stage 
of the proceeding, the petitioner did challenge 
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the contents of the letter written by Hardip 
Singh, a copy of which was shown to them 
long before. If the contents of the said letter 
were denied by the petitioner, in that case, 
certainly, it was incumbent upon the adjudi- 
cating authority to produce the writer and 
the petitioner should have been given oppor- 
tunity to cross-examine him. Even in the 
present petition under Art. 226 of the Con- 
Stitution, the petitioner nowhere challenged 
the truth of the contents of the letter written 
by Hardip Singh. So, under these circum- 
stance, I am unable to hold that there has 
been violation of the principles of natural 
justice in view of the fact that Hardip Singh, 
the writer of the said letter was not produced 
for cross-examination. 

10. In the result, all the points raised 
by Mr. Bagchi fail and this Rule is discharg- 
ed. But, there will be no order as to costs. 


Petition dismissed. 
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DEBI PROSAD PAL, J. 

Pran Jivan Jaitha, Petitioner v. State of 
West Bengal and others, Respondents. 

C. R. No. 2732 (W) of 1966, D/- 13-9- 

1973. 
Index Note:— (A) Land Acquisition Act 
(1894), Ss. 4 (D, 5-A — Mandatory provi- 
sion — Non-compliance vitiates entire acqui- 
sition proceedings. : 

Brief Note :— (A) Section 4 (1) is a man- 
datory provision and, unless notice is given 
in accordance with it the entire acquisition 
proceedings are vitiated. The purpose behind 
the notice required by the section is that in- 
terested persons should know that the land 
is being acquired, so as to enable them to 
prefer objections under Section 5-A which 
confers a valuable right. AIR 1973 SC 552, 
Referred to. 

The question whether the procedure as to 
the publication has been complied with is to 
be considered in the context of all the facts 
and circumstances of the case. (Para 2) 


Index Note:— (B) Evidence Act (1872), - 
S. 65 — Original records lost — Proof of 
contents, ` 

Erief Note :— (B) Where the original re- 
cords have been lost, it is open to a party to 
offer evidence of the contents, and such 
secondary evidence includes copies made from 
or compared with the original and also oral 
evidence as to the contents by some person 
who has seen it. (Para 2) 


Index Note: — (C) Land Acquisition Act 
(1894), Part VII — Acquisition for public 
purpese may be made for a Company — 
Essential conditions. 

Brief Note:— (C) The essential condi- 
tions for acquisition for a public purpose is 
that the cost of the acquisition should be 


LO/AR/F291/73/KNA 


1974 


borne wholly or in part, out of a public 
fund. Hence an acquisition may be made 
also for a Company for a public purpose if 
a part or whole of the cost of ‘acquisition is 
made by public funds. In such a case it is 
not necessary to go through the procedure 
prescribed in Part VII of the Act. ATR 1961 
SC 343, Rel. on. 


The proportion of the payment to be 
made out of the public exchequer is immate- 
: rial and the smallness of the contribution will 
not give rise to the inference that the acqui- 
sition proceedings are colourable. (Para 3) 


Index Note:— (D) Land Acquisition Act 
(1894), Ss, 5-A, 55 — Constitution ot India, 
Art, 14 — Section 5-A is not ultra vires in 
the absence of Rules framed wnder S. 55. 

Brief Note:— (D) The absence of any 
rule framed under Section 55 of the Act by 
the State Government does not render Sec- 
tion 5-A ultra vires and violative of Art. 14 
of the Constitution of India. (Para 3) 


. Index Note:— (E) — Land Acquisition 
Act (1894), S. 6 — Public purpose. 

Brief Note:— (E) Acquisition of land 
for Blind Boys Academy to be run by the 
Ramakrishna Mission is for a public purpose. 

(Para 4) 

Cases Referred : Chronological Paras 
'AIR 1973 SC 552, Narinderjit Singh v. State 
of U. P. 2 
(1963) 67 Cal WN 647, Amorendra Nath 
Nath v. State of West Bengal 3 


AIR 1961 SC 343,  Jhandulal v. State of 
Punjab 3 
A. K. Dutt (Jr) with M. M. Mallick, 
for "Petitioner; S. C. Bose and Suprokash 
Banerjee (for Nos. 1, 3, 4 and 5), Mrs. 
Archana Sengupta (for No. 2) S. K. Roy 
Chowdhury and Anil Chandra Sen (for No. 
6), for Respondents. 


ORDER :— The petitioner in this appli- 
cation has challenged the notification issued 
under Section 4 and the declaration made 
under Section 6 of the Land Acquisition Act 
(hereinafter referred to as the Act) in respect 
of certain plots of land specified in the noti- 
fication and situated in the village Ukhila- 
paikpara, within the jurisdiction List No. 56, 
P. S. Sonarpur, 24-Parganas. In the notifica- 
tion it is stated that the said land is likely 
to be needed for a public purpose, viz. for 
Blind Boys Academy, and the acquisition 
would be partly at the public expense and 
partly with the expense of Ramkrishna 
Mission. The petitioner’s residence named as 
“Ananda Bhavan” covering C. S. Plots Nos. 
317 to 329, 331, 338 to 346, 352 to 360, 1094 
and 1095 and parts of C. S. Plot Nos. 312, 
313, 316, 361 and 365 in Mouza Ukhilapaik- 
para within P. S. Sonarpore is included in the 
said notification dated 20th April, 1965, issu- 
ed under Section 4 of the Act. The peti- 
tioner thereafter preferred an objection under 
Section 5-A of the Act contending inter alia 
that the purpose for which the acquisition is 
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to be made is not a public purpose and that 
there are other suitable and convenient lands. 
The other grounds which relate to the needs 
and requirements of the petitioner for the 


.said house need not be stated or dealt with. 


It appears from the affidavit of Khirode 
Behari Gupta affirmed on 26th February, 
1969 and filed on behalf of respondent Nos. 
i to 5 that the substance of the notification 
made under Section 4 of the Act was duly 
published at conspicuous places in the loca- 
lity inviting objection, if any, from persons 
interested in the land against the said acquisi- 
tion. In fact apart from the petitioner, one 
Sri Ájit Kumar Roy and Sri Sailendra Nath 
Biswas filed their objections before the Land 
Acquisition Collector, 24-Parganas, relating to 
their respective lands. Sti T. S. Mukherjee, 
the predecessor-in-office of the deponent held 
the enquiry under Section 5-A of the Act and 
after complying with all formalities under the 
Act, submitted his report under Section 5-A 
to the State Government containing his re- 
commendations on the objections together 
with the records of the proceedings held by 
him for the decision of the Government. It 
is further stated ín the said affidavit that 
after due consideration of the said report of 
the Collector, Sri T. S. Mukherjee, the State 
Government having been satisfied that the 
disputed land along with other lands were 
needed for a public purpose made the declara- 
tion under Section 6 of the Act. 

2. At the time of the hearing of the 
rule, the learned Counsel for the petitioner 
first contended that no public notice of the 
substance of the notification was caused to 
be given at convenient places in the locality 
and as such the entire acquisition proceedings 
are vitiated. To examine this contention it is 
necessary to consider some of the facts which 
appear from the supplementary affidavits filed 
by the parties pursuant to the directions of 
the Court and also the records made avail- 
able before this Court. Sri T. S. Mukherjee 
Who has considered the objection filed under 
Section 3-A of the Act and has sent the 
report under Section 5-A of the Act has 
filed an affidavit affirmed on 24th July, 1973. 
He states that after the notification under 
Section 4 of the Act was published in the 
Calcutta Gazette he got a copy of the said 
Gazette and caused publication of the sub- 
stance of the said notification at various cons- 
picuous places of the locality including 
mouza Ukhilapaikpara where the disputed 
lands are situated. He directed the then 
Nazir attached to the office of the Land 
Acquisition Collector, 24-Parganas, to cause 
publication of the notices containing the sub- 
stance of the notification issued under his 
signature in the capacity as Collector at the 
various conspicuous places mentioned in the 
said notices. He further states that as far as 
he remembered the said direction was duly 
complied with, and the Process Server sub- 
mitted to him a report duly signed by him. 
wherein it was stated that due publication of 
the substance of the notification under Sec- 
tion 4 of the Act had been made and official 
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receipts granted by the offices, where such 
notices of the substance of the notification 
were published, were submitted, acknowledg- 
ing such publication on the notice board of 
the respective offices. He further states that 
on perusal of the said report, he was satis- 
fied that the substance of the said notifica- 
tion had been duly published at the conspi- 
cuous places of the locality. Three persons 
including the petitioner filed objection before 
him under Section 5-A of the Act and he 
heard the objection and their lawyers. After 
holding the enquiry and considering the ob- 
jections of the said objectors he submitted 
his report under Section 5-A (2) of the Act. 
He further states that he recorded the said 
fact of the due publication of the substance 
of the notification in his report under Sec- 
tion 5-A (2) of the Act. He further says 
that the petitioner was represented by his 
son and an advocate at the time of the hear- 
ing of the objection. It is further stated by 
him that the original case records of the land 
acquisition proceedings in L. A. Case No. 


4/121 of 1964-65 have been lost and that: 


even after thorough search the original case 
records could not be traced out. He states that 
all the papers were kept in the original case 
records which had been lost and having re- 
gard to the fact that more than eight years 
have already passed since the date of the 
notification he could not remember the exact 
date when the said substance of the notifica- 
tion under Section 4 of the Act was publish- 
ed. I have referred to the affidavit of Sri 
T. S. Mukherjee in details because of the 
peculiar circumstances of this case. It is 
admitted that the original files of the acquisi- 
tion proceedings have been lost. Jn the aff- 
davit of Nirendra Nath Ganguli affirmed on 
{8th Tune, 1973, it is stated that there was 
another Civil Rule No. 2163(W) of 1966 aud 
while preparing the draft. affidavit in the 
said matter the case records which were sent 
to the Government Advocate might have 
been lost in the transit. In the said affidavit 
it is further stated that in spite of all pos- 
sible steps taken to trace out the said re- 
cords, such records could not be recovered. 
The copy of the report under Section 5-A 
of the Act has been annexed to the said af- 
fidavit. In the said report under S. 5-A it 
is stated that public notice of the substance 
of the notification had been given at con- 
venient places in the locality and individual 
notices were served on persons known or 
believed to be interested inviting objection 
to the acquisition. In the background of 
these facts I am to decide whether the sub- 
stance of the notification has been caused to 
be published in accordance with the provi- 
sion of Section 4 (1) of the Act. It is now 
well settled that the substance of the notifica- 
tion is required to be published at convenient 
places in the locality. This is a mandatory 
provision and unless the notice is given in 
accordance with the provision of S. 4 (1) of 
the Act the entire acquisition proceedings are 
vitiated. "Under Section 4 of the Act a noti- 
fication not only is to be published in the 
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Official Gàzette but due publicity of the sub- 
stance of the notification in the concerned 
locality is to be given in the manner laid 
down under the said section. The purpose 
behind such a notice is that interested per- 
sons should know that the land is being 
acquired so as to prefer any objection under 
Section 5-A which confers a valuable right. 
(Narinderjit Singh v. State of U. P, AIR 
1973 SC 552). In the present case the origi- 
nal records having been lost, Sri T. S. 
Mukherjee under whose direction the sub- 
stance of the notification was caused to be 
published and who heard the objection under 
Section 5-A of the Act was allowed to file a 
supplementary affidavit. When the original 
records have been lost it is open to the res- 
pondent to offer evidence of the contents of 
such records under Section 65 of the Evi- 
dence Act. Such secondary evidence includes 
copies made from or: compared with the ori-|: 
ginal and also oral account of the contents 
of document given by some person who has 
seen it. Mr. T. S. Mukherjee in his affidavit 
has stated that he has seen the report duly 
signed by the process server who duly 
published the substance of the said notifica- 
tion at the places mentioned in the said 
notices. He also has seen the official receipts 
granted by the offices where such notices 
were published. acknowledging such publica- 
tion on the notice board of the respective 
offices. He further states that on perusal of 
the same he was satisfied that substance of 
the said notification had been duly published 
at the conspicuous places of the locality. I 
have no reason to disbelieve the affidavit of 
Sri T. S. Mukherjee. It should also be borne 
in mind that the petitioner and three other 
persons had filed objection under S. 5-A of 
the Act against the proposed acquisition. If 
the purpose of the due publication of the 
substance of the notification at the convenient 
places in the locality is to afford an oppor- 
tunity to the persons interested to prefer an 
objection under Section 5-A of the Act. the 
petitioner cannot be said to have been aggri- 
eved by the alleged failure of such publica- 
tion. It is true that if the mandatory provi- 
sion of the Act is not complied with the peti- 
tioner is entitled to question the validity of 
the proceedings. But whether such proce- 
dure has been complied with in this case or 
not is to be considered in the context of all| 
the facts and circumstances of this case. On 
a due consideration of the affidavit of Sri 
T. S. Mukherjee and the records which were 
made available, particularly the report under 
Section 5-A of the Act and the objection 
filed by the petitioner and the other two 
persons I am satisfied that the substance of 
the notification has been caused to be 
published in the manner laid down under 
Section 4 (1) of the Act and the acquisition 
proceedings cannot be challenged on that 
ground. 


3. it is next contended that in view 
of the fact that the acquisition proceedings 
are. at the instance of Ramkrishna Mission 
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which is a company within the meaning of 
the Act, the provision of Part VII of the 
Act should have been complied with and 
the entire proceedings are invalid because of 
the failure to follow the provisions of 
Part VIL of the Act. The learned Counsel 
for the respondent Nos. 1-5 submits that the 
acquisition has been made partly at the eX- 
pense of the Government and for that 
purpose he has placed the records of 
the case for my consideration. On a peru- 
sal of the records I find that the State Gov- 
ernment has sanctioned for the building and 
equipments a sum of Rs. 8.07 lacs, against 
an estimated cost of Rs. 18 lacs and for the 
balance the Government of India have been 
moved for assistance under PL 480 Scheme. 
In these circumstances this contention on be- 
half of the petitioner has hardly any sub- 
stance. The essential condition for acquisi- 
tion for a public purpose is that the cost of 
the acquisition should be borne, wholly or 
in part out of public fund. Hence an acqui- 
sition for a company may also be made for 
a public purpose, within the meaning of 
the Act, if a part or the whole of the cost 
of acquisition is made by public fund. In 
such a case it is not necessary to go through 
the procedure prescribed by Part VII of the 
Act (Jhandulal v. State of Punjab, AIR 1961 
SC 343). In the case of Amerendra Nath Nath 
v. State of West Bengal, (1963) 67 Cal WN 
647, the Division Bench of this Court held 
that all that the provision of Section 6 of 
the Act requires is that payment of compensa- 
tion has to be made either wholly or partly 
out of public fund. The Legislature did not 
think it necessary or proper to prescribe the 
proportion of the payment to be made out 
of public exchequer. In that case the sum 
advanced from the public fund was an 
amount of Rs. 10/-. It has been held that 
this smallness of this amount of contribution 
eut of public fund will not necessarily give 
rise to the inference that the acquisition pro- 
ceedings are colourable. These principles 
stated above give a quietus to all such con- 
tentions challenging the bona fide of the 
acquisition in question for a public purpose. 
The next contention raised on behalf of the 
petitioner challenges the vires of Section 5-A 
of the Act on the ground that as no rule 
has been framed under Section 55 of the Act 
by the State Government, the said provision 
is violative of Article 14 of the Constitution. 
I find no merits in this contention excepting 
its novelty and ingenuity. Section 5-A gives 
the persons interested in the land proposed 
to be acquired a right to object to the pro- 
posed’ acquisition. Section 5-A (2) empowers 
the Collector to give the objector an oppor- 
tunity of being heard and after hearing such 
objection submit the case for the decision of 
the appropriate Government. Section 55 of 
the Act gives the appropriate Government 
the power to make rules consistent with the 
provisions of the’ Act for the guidance of 
the officers in all matters connected with the 
enforcement of the Act. It is contended that 
as no rule has been framed for the guidance 
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of the Collector in the matter of giving op- 
portunity to the objector of being heard 
naked and arbitrary power has been given 
upon the Collector without laying down any 
norm or standard for the guidance of the 
exercise of such power. This proposition in 
my view can only be stated to be rejected. 
The Collector in hearing the objection is ex- 
ercising a quasi-judicial power. Such power 
is to be exercised for the purpose of giving 
the objector an opportunity of being heard. 
The objector can prefer objection with regard 
to the proposed acquisition. The acquisition 
can be made only when land is needed for a 
public purpose. The object of the Act is 
acquisition of land for a‘public purpose. Its 
title, the preamble, the material provisions of 
the Act and the power conferred upon the 
Collector of hearing the objection in my view 
give a clear and sufficient guidance for the 
exercise of the power by him. The absence 
of any rule framed under the Act does not 
as such give any naked or arbitrary power 
as contended for. In my view Section 5-Aj 
of the Act does not suffer from any suchi 
infirmity as alleged. ' 


4. The only other contention raised 
was that there was no public purpose behind 
the acquisition. The acquisition of the plots 
for Blind Boys Academy to be run by the ` 
Ramkrishna Mission which is well known not 
only in this country but also in other coun- 
tries for its philanthropic activities, is for a 
public purpose. The Academy requires as 
disclosed in the affidavit of Khirode Bihari 
Gupta affirmed on 26th February, 1969, suit- 
able land for the construction of class-rooms, 
hostels, workshops, play grounds and other 
ancillaries essential for the smooth and effi- 
cient discharge of its duties and respons- 
ibilities. In my view, it cannot be doubted 
that such a purpose is a public purpose. 

5. As none of the contentions raised 
on behalf of the petitioner succeeds this rule 
is discharged. Interim ordér, if any, stands 
vacated. ‘There will be no order as to costs. 


Rule discharged. 





AIR 1974 CALCUTTA 213 (V 61 C 47) 
SABYASACHI MUKHARII, J. 
United Bank of India, Plaintif v. 
Tatanagar Foundry Co. Ltd. Defendant. 
Suit No. 463 of 1971, DJ- 27-8-1973. 


Index Note:— (A) Companies Act 
(1956), S. 453 — Application for appointment 
of receiver in respect of property in custody 
of liquidator — Is there non-compliance of 
Section 453 for not taking leave of the Court 
for the appointment? No, the application is 
not incompetent when it is made to the Court 
which appointed the liquidator, 

(Para 1) 


Index Note:— (B) Civil P. C. (1908), 
S. 80 — Suit in respect of property of a 
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‘company in custody of Official Liquidator — 
Is S. 80 notice to Official Liquidator neces- 
sary? No. 


Brief Note:— (B) Though the Official 
Liquidator is a public officer the suit is not 
in respect of any act done by the Official 
Liquidator. Even after the liquidation proceed- 
ings the company exists in a separate and 
independent character. Therefore, a suit in 
respect of property of such a company, which 
must necessarily be through the Official 
Liquidator, cannot be described to be a suit 
‘against the Official Liquidator in respect of 
an act done in his official capacity. So in 
essence the cause of action is against the 
company and not against any act done by 
the Official Liquidator as such. AIR 1920 
Bom 50 and AIR 1934 Oudh 158 (2) and AIR 


1939 Nag 232, Distinguished; AIR 1942 
Lahore 287, Rel. on. (Para 2) 
Cases Referred : Chronological Paras 


AIR 1971 Cal 56, Union of India v. Bup 


nath 
AIR 1942 Lah 287 — 44 Pun LR 540, Abdul 
Ghani v. Anjunman Dehi Imdad Baami 


Ghunike Sharqi 
1939 Nag LJ 215, 


AIR 1939 Nag 232 = 
Sangakheda Kalan Co-operative Bank n 
= 11 OWN 398, 


Ayodhyaprasad Shiamlal 
- AIR 1934 Oudh 158 (2) 
Kathiawár and Ahmedabad Banking Cor- 
poration Ltd. v. Ram Charan Lal 2 
AIR 1920 Bom 50 = ILR 44 Bom 895, 


Anna Laticia De Silva v. Govind Balvant 
Parashare 2 


ORDER :— This is a suit filed on 
$th November, 1971 by the United Bank of 
India. This application is an application for 
appointment of Receiver in respect of pro- 
perties alleged to be charged and hypothecat- 
ed in favour of the plaintiff bank by Tata- 
nagar Foundry Co. Ltd. prior to its liquida- 
tion. Tatanagar Foundry Co. Ltd. is now 
in liquidation and has been sued through the 
Official Liquidator. The plaintiff claims in 
this suit a decree against the said company 
for a sum of Rs. 15,43,437.79, interest at the 
agreed rate and declaration that all plant and 
machinery, goods and movable assets men- 
tioned in Part I and their book debts and 
bills mentioned in Part Il of annexure-E of 
the plaint are charged and hypothecated in 
favour of the plaintiff bank and certain other 
incidental reliefs. As mentioned hereinbefore, 
fhis is an application for appointment of re- 
ceiver and sale of these goods. There are 
several defendants to whom reference need 
not be made except the added defendant viz. 
defendant No. 17 being National Iron and 
Steel Co. who claims to be the owner of the 
leasehold property in which the plants and 
machinery, which are alleged to be charged 
in favour of the plaintiff bank, are situate. 
The application was resisted on various 
grounds. The first ground of opposition to 
this application was that there has been non- 
compliance of Section 453 of the Companies 
Act, 1956. The said section states that the 
[receiver shall not be appointed on any assets 
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in the hands.of liquidator except by or with 
the leave of the Court, I am unable to sus- 
tain this objection. As this is an application 
to the Court which appointed the liquidator, 
this application, in my opinion, for appoint- 
ment of receiver by this Court is a compe- 
tent one. 


2. The next objection raised by coun- 
sel on behalf of respondent No. 17 was that 
this suit was incompetent inasmuch as no 
notice under Section 80 of the Code of Civil 
Procedure had been given prior to the in- 
stitution of this suit. Section 80 of the Code 
of Civil Procedure is explicit and mandatory 
in its terms and provides that no suit shall 
be instituted against Government or against 
a public officer in respect of any act pur- 
porting to be done by such public officer 
in his official capacity, until the expiration 
of two months notice, as mentioned in the 
section. Counsel for the respondent No. 17 
contended that the suit was against the Of- 
ficial Liquidator and was also in respect of 
act done by him in his official capacity. 
Therefore, notice under Section 80 was man- 
datory and imperative in this case. Reliance 
was placed on provisions of Sections 488, 
451, 452, 457 and 445 (3) and 446 of the 
Companies Act, 1956 for the proposition that 
the Official Liquidator was a public officer 
and the property of the company being in 
his custody as custodian and the suit being 
in respect of that property this is in respect 
of the acts done by him in his official capa- 
city. It was further submitted that even in 
respect of future acts notice under S.:80 of 
the Code of Civil Procedure was necessary 
and reliance was placed on the decision in 
the case of Union of India v. Baijnath, re- 
ported in AIR 1971 Cal 56. In support of 
that proposition, counsel for respondent 
No. 17 drew my attention to several deci- 
sions to which I shall briefly refer. ‘It, how- 
ever, zppears to me that Official Liquidator 
can legitimately be described as a public of- 
ficer as contemplated under Section 80 of 
the Code. of Civil Procedure in terms of Sec- 
tion 2(17) (d) as well as sub-section (17) 
(h) of the said section. But the Official 
Liquidatcr is in custody of the property of 
the company and the suit of this nature in 
its true perspective, in my opinion, is a suit 
against the company and is not against the 
Official Liquidator as such. That would be 
clear by a reference to Section 446 of the 
Compznies Act, 1956 and the relevant rules 
of the Company Court Rules being Rules 115 
& 118. Therefore, though it is true that the 
Official Liquidator is a public officer the suit 
of this nature is not in respect of any act 
done by the Official Liquidator, the suit is in 
respect of the act done or right of the com- 
pany. în liquidation. in the case of Anna 
Laticia De Silva v. Gobind Balvant Parashare 
ILR 44 Bom 895 — (AIR 1920 Bom 50) the 
Divisicn Bench of the Bombay High Court ~ 
had to deal with a suit the plaintiff brought 
against the defendant who had been appoint- 
ed receiver in an insolvency application to 
get it declared that the property in suit be- 
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longed to her. The suit was dismissed by 
the lower appellate court on the ground that 
under Section 80 of the Code of Civil Pro- 
cedure notice had not been given. The High 
Court on an appeal upheld the order and 
held that the receiver was appointed under 
the Provincial Insolvency Act and he be- 
came a public officer within the meaning of 
Section 2 (17): of the Code of Civil Procedure 
and was protected by Section 80 of the Code 
of Civil Procedure against any plaintiff who 
filed the suit against him with regard to act 
done by him as receiver without giving re- 
quisite notice. With respect, it appears to 
me the Division Bench of the Bombay High 
Court had no occasion to consider the nature 
of the suit filed against companies in liquida- 
tion. It is true that when a winding up order 
is made the property goes into the hands of 
the liquidator but the identity of the company 
remains unless the name of the company is 
struck off. Even after the liquidation pro- 
ceedings the company exists in a separate 
and independent character. Therefore, in a 
suit in respect of property of such a com- 
pany which in view of the provisions of the 
Companies Act must necessarily be through 
the Official Liquidator cannot be described 
to be a suit against the Official Liquidator 
in respect of an act done in his Official capa- 
city. Reliance was also placed on the deci- 
sion in the case of Kathiawar and Ahmeda- 
bad Banking Corporation Ltd. v. Ram Cha- 
ran Lal, AIR 1934 Oudh 158 (2) There the 
Court held, the Official Liquidator like the 
Official Receiver appointed in insolvency 
cases is an official of the Court and got de- 
finite powers conferred upon him under Act 
7 of 1963 and as such, he was a public ser- 
vant within the meaning of the term and to 
such a public officer notice. under Section 80 
was necessary. The Oudh Court was not 
concerned with the nature of the act in res- 
pect of which the suit is filed. The Court 
followed the decision of the Bombay High 
Court referred to hereinbefore. Reliance 
was placed on the decision of the Nagpur 
High Court in the case of Liquidator of 
Society Sangakheda Kalan Co-operative Bank 
v. Ayodhyaprasad Shiamlal, AIR 1939 Nag 
232. It was held there that the duties of 
the Liquidator appointed under Section 42 
of the Co-operative Society Act were quasi- 
judicial duties and he had authority to sum- 
mon and enforce the attendance of witnesses 
and to compel production of documents in 
the same way as the Civil Court. As the 
Liquidator was appointed by Government 
and performed public duties he was an of- 
ficer in the service of the Government when 
acting as Liquidator and therefore, was 2 
public officer as defined in Civil Procedure 
Code. Hence, in a case where in execution of 
an award issued by the Registrar of Co-ope- 
tative Societies the Liquidator had attached 
a house and an objecton to the attachment 
brought by a person on the ground that the 
house belonged to him and the application 


was dismissed and a suit was brought, the 
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Liquidator was entitled to a notice under 
Section 80 of- the Code of Civil Procedure. 
The facts in that case ‘were however mate- 
rially different from the facts of the instant 
case. Section 446 of the Companies Act and 
Rule 118 of the Company Court Rules pro- 
vide that the suit will be against the com- 
pany in liquidation but represented through: 
the Liquidator. So, in essence the cause of 
action is against the company, not against any 
act done by the Official Liquidator as such, 
To the similar effect is the decision of the 
Lahore High Court in the case Abdul Ghani; 
v. Anjuman Dehi Imdad Bahmi, Ghunike 
Sharqi, AIR 1942 Lah 287. For the reasons 
mentioned hereinbefore I am of the opinion 
that in case of a suit of the instant nature; 
notice under S. 80 of the Code of Civil Pro- 
cedure is not necessary and as such the first 
point is rejected. 


3. That however does not dispose of 
this application. It was contended on bé- 
half of the respondent No. 17 that there was 
no danger to the property. The liquidator 
has taken possession of the property. 
Furthermore, in view of the terms under 
which the lease had been granted the crea- 
tion of equitable mortgage by alleged deposit 
of title deeds in favour of the Bank was not 
aonn It was contended furthermore 
that the persons whó had alleged to have 
deposited the title deeds being respondents 
Nos. 6 and 7 had no authority and prima 
facie no authority had been indicated. "These 
are serious questions of title of the plaintiff 
in respect of the charged properties. Quite 
apart from it, it appears to me that the aver- 
ments made in paragraph 14 of the petition 
are thoroughly misconceived because the pro- 
perties are in custody of the Official Liqui- 
dator. "Therefore, there is no danger to the 
property and unless the question of title and 
right of the plaintiff is prima facie establish- 
ed which cannot be done in this interlocu- 
tory application no question of appointment 
of Receiver arises. One more point has to 
be dealt with namely, that it is alleged that 
the Receiver had been appointed in an ap- 
plication by Bank of India on more or less 
identical allegations and identical facts and 
indeed petitioner's claim for appointment of 
Receiver is based on that allegation. It ap- 
pears to me that the case of Bank of India 
suit was on entirely different basis and facts 
are entirely different. Therefore, the fact that 
there was appointment of Receiver in the 
case of Bank of India suit is no ground for 
the appointment of Receiver in the instant 
case. 


| 4, Having regard to the nature of the 
averments made in this case, in my opinion, 
the petitioner is not entitled to any reliefs 
asked for. I would, however, direct the Of- 
ficial Liquidator to make an inventory of the 
plants and machinery, goods, movable assets 
mentioned in Part Y of Annexure E and the 
properties mentioned in part H of Sch. C. 
Such inventory will be made upon notice ta 
the United Bank of India and the respondent 
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No. 17. In respect disposal of these assets 
thé Official Liquidator will do so upon notice 
to the present plaintiff. If the written state- 
ments have not been filed I direct to all 
parties to file the same within a fortnight 
from this date. Cross order for discovery 
within a fortnight thereafter and the inspec- 
tion forthwith thereafter and the suit to ap- 
pear in the warhing list a week after the 
jong vacation. 

5. Costs of this application will be 
costs in the suit. Official Liquidator will 
retain the cost out of the assets. 

Order accordingly. 


AIR 1974 CALCUTTA 216 (V 61 C 48) 
M. M. DUTT, J. 

Surendra Nath Majhi, Appellant v. 
Jswar Majhi, Respondent. 

A. F. A. D. No. 1249 of 1963, D/- 16-8- 
1973. 

Index Note :— (A) Hindu Law — Hindu 
widow having limited interest — Permanent 
lease — Does not bind reversioner unless it 
is supported by legal necessity or is for the 
benefit of the estate, 

Brief Note :— (A) A permanent lease by 
a Hindu widow having only a limited interest 
in the property of her husband, is not bind- 
ing on the reversioner unless it is supported 
by legal necessity or is for the benefit of the 
estate or is made with the consent of the 
reversioners. AIR 1933 Cal 610, Not Fol- 
lowed. 

A lease by the widow not binding on the 
reversioner is voidable at the instance of the 
teversioner and upon the institution of a suit 
by the reversioner for avoiding the lease, the 
lease stands null and void. (Para 5) 
Cases Referred : Chronological Paras 


AIR 1933 Cal 610 = 37 Cal WN 333, Arjun 
Chandra v. Trailakya Mani Dassi 4 


Saktinath Mukherjee, Bidyut Kumar 
Banerjee, Satyajit Banerjee and Tarun 
Chatterjee, for Appellant; Mukul Gopal 


Mukherjee, for Respondent. 


JUDGMENT :— This appeal is at the 
instance of the plaintiff and it arises out of 
a suit for recovery of possession of the dis- 
puted land. 


2. The disputed land measuring 14.71 
acres, admittedly, belonged to one Pitha 
Majhi, who had a raiyati interest therein. 


'Pitha Majhi died leaving his widow Maku 


Mejhani, who also died in 1956. It is not 
disputed that Maku Mejhani had only a limit- 
ed interest in the disputed land. It is also 
not disputed that the plaintiff, who is the 
sister’s son of Pitha Majhi, is the next rever- 
sioner. During her lifetime, in 1940 Maku 
granted a permanent lease of the disputed 
land including the homestead in which she 
had been living, in favour of her brother’s 
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son Iswar, the defendant, at an annual rent 
of Rs. 2/2/- and a selami of Rs. 95/-. After 
the death of Maku, the plaintiff filed the 
instant suit on November 20, 1957. 


3. The suit was contested by the de- 
fendant. His defence was that Maku 
Mejhani's limited interest was transformed 
into an absolute interest by virtue of the 
Hindu Succession Act coming into force. It 
was contended that Maku was competent to 
alienate the property and that the defendant 
having acquired a permanent lease in respect 
of the disputed land on payment of consi- 
deration, he was ‘not liable to be evicted 
from the same and that the plaintiff had no 
interest therein. 


4 The learned Munsif came to the 
finding that the Hindu Succession Act did 
not apply to the parties who, admittedly, 
belonzed to Scheduled Tribes, as specified in 
the Notification issued by the President of 
India under Art. 342 (1) of the Constitution 
Maku Mejhani being a member of the Sche- 
duled Tribe, the provisions of the Hindu 
Succession Act did not apply to her, in view 
of Section 2 (2) of the said Act. The learned 
Munsif further held that the transfer of the 
disputed land by Maku in favour of the 
defendant was not supported by any legal 
necessity and that the transfer was made by 
her in order to defeat the interest of the 
plaintifff Upon the said findings, the learn- 
ed Munsif decreed the suit. The defendant 
preferred an appeal against the judgment and 
decree of the learned Munsif, which was 
heard by the learned District Judge, Bankura. 
The learned District Judge affirmed the find- 
ing of the learned Munsif that the transfer 
was not supported by any legal necessity. 
The learned District Judge also found that 
the Hindu Succession Act did not apply to 
Maku. But, relying on a decision of Sir 
Manmatha Nath Mukherjee in Arjun Chandra 
v. Trailakya Mani Dassi, 37 Cal WN 333 = 
(AIR 1933 Cal 610), the learned District 
Judge took the view that the permanent lease 
granted by Maku in favour of the defendant 
was binding upon the reversioners and that 
the plaintiffs could not take possession of the 
disputed land in view of the provisions of 
the West Bengal Estate Acquisition Act, 1953. 
Upon the said findings, the learned District 
Judge allowed the appeal and dismissed the 
plaintiffs suit. Hence this second appeal at 
the instance of the plaintiff. 


5. The power of a widow to grant 
a permanent lease has been dealt with by 
Sir Dinshah Mulla in his book on Hindu 
Law in Article 186 at p. 215. It has been 
stated in that Article that a widow or other 
limited heir may in the exercise of her power 
of management grant leases of properties 
belonging to the estate: but she has no power 
to grant a permanent lease or a lease for a 
long term so as to bind the reversioner, un- 
less it is justified by legal necessity, or it is 
for the benefit of the estate, or made with 
the consent of the next reversioners. This 


1974 


principle of law, as stated in Mulla, is a 
well-established one and unless a permanent 
lease or a permanent alienation is supported - 
by justifying legal necessity, it cannot bind 
the reversioner. In Arjun Chandra Mandal’s 
case 37 Cal WN 333 = (AIR 1933 Cal 610) 
referred to above, Mukherji, J. has taken the 
view that an under-raiyat coming upon the 
land under a permanent sub-lease from a 
Hindu widow, not justified by legal necessity 
but otherwise bona fide, and acquiring an 
occupancy right by custom within the widow's 
lifetime, is protected from eviction at the 
instance of the reversioners although the sub- 
lease does not bind them. With great res- 
pect, the proposition of law, which has been 
laid down in that decision, is against the 
well-established principles of Hindu law. Even 
assuming that that is a correct principle of 
law, still the learned Munsif having found 
that the permanent lease was created by 
Maku Mejhani in order to defeat the interest 
of the plaintiff, the same cannot be held to 
be binding upon the reversioner. 'The learn- 
ed District Judge has not come to any find- 
ing that the lease was a bona fide one. He 
has not even noticed that even in Arjun 
Chandra Mandal’s case, in order that the 
lease will have a binding effect upon the 
reversioner, it must be bona fide. So, the 
learned District Judge was not justified in 
relying on the decision in Arjun Chandra 
Mandal’s case in dismissing the plaintiff's 
suit. 1t is argued by Mr. Mukul Gopal 
Mukherjee, learned Advocate appearing on 
behalf of the respondent, that the defendant 
having been paying rents to the State of 
West Bengal, he became a direct tenant under 
the State after the vesting of estates under 
the West Bengal states Acquisition Act, 
1953, and, as such, he cannot be evicted. I 
am unable to accept this contention. The 
lease not being binding upon the reversioner; 
it was voidable at the instance of the rever- 
sioner, who is the plaintiff. The plaintiff had 
no right to get possession during the lifetime 
of the widow. The plaintiff has sought to 
avoid the lease by the institution of the suit 
and upon such institution, the lease stands 
null and void. The lessee, namely, the de- 
fendant held the property as a representative 
of the widow Maku Majhani and was bound 
to deliver up the property to the plaintiff on 
the death of the widow. "The learned District 
Judge was not justified in dismissing the suit, 


6. For the reasons aforesaid, the 
judgment and decree of the learned District 
Judge are set aside and those of the learned 
Munsif are restored. 

7. This appeal is allowed. But, 
in view of the facts and circumstances of 
this case, there will be no order as to costs. 

Appeal allowed. 
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AIR 1974 CALCUTTA 217 (V 61 C 49) 
DEBI PROSAD PAL, J. 
Lalgola Padma Fishermen’s Co-operative 
Society Ltd., Petitioner v. The State of West 
Bengal and others, Respondents. 


C. R. No. 1798 (W) of 1973, DJ- 25-7- 
1973. 


Index Note:— (A) West Bengal Govern- 
ment Estates Manual (1953), R. 273 (c) — 
Fixation of economic rent of a fishery 
Income of the preceding three years is not 
fhe only consideration. j 

Brief Note :— (A) The rule does not say 
that the economic rent should be fixed after 
taking into consideration only the income 
from the fishery for the three preceding 
years, isolated from other relevant factors. 

(Para 6) 

Index Note :— (B) West Bengal Govern- 
ment Estates Manual (1953), R. 273 — Rules- 
in the manual are not statutory rules — 
Remedy by way of writ is not available in 
case of their breach. 


Brief Note:— (B) The rules in the 
Manual are in the nature of departmental 
orders and instructions which officers of the 
State Government are required to follow. 
The Government Estates constitute a lucra- 
tive source of income which could not be 
left to the unfettered discretion and control 
of any authority. Hence any breach of such 
rules does not confer any right upon the 
petitioner to ask for any relief under Arti- 
cle 226 of the Constitution. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1973 SC 303 1973 Lab IC 191, 

Union of India v. K. P. Joseph 10 
(1970) 74 Cal WN 454, Golak Behari Tewari 
v. Addl. Dist. Magistrate 7,9 
AIR 1969 Ker 81 (FB), V. Punnen Thomas 
v. State of Kerala 10 
AIR 1968 SC 718, Union of India v. Anglo- 
Afgan Agencies 10 ' 
AIR 1967 SC 1753, G. J. Fernandez v. State 


of Mysore 8 
AIR 1961 Cal 214 = 65 Cal WN 685, 
Bidyadhari Spill Matsyajibi 


é Samabaya 
Samity Ltd. v. State of W. B. 7 
AIR 1954 SC 592, K. N. Guruswamy v. State 
of Mysore 10 
AIR 1953 SC 309, State of Assam v. Keshab 
P. Singh 10 


M. N. Roy and Mahitosh Mazumdar, 
for Petitioner; Sankardas Banerji and B. C. 
Roy (for No. 11) and R. K. Mukherji (for 
Nos. 1, 2, 7, 9 and 10), for Respondents. 
ORDER :— The dispute in the present 
case centres round the settlement of Dadpur 
Baur Fishery (hereinafter referred to as the 
said Fishery) within the P. S. Beldanga, Dis- 
trict — Murshidabad. The petitioner is 


Lalgola Padma  Fishermen's Co-operative 
Society Ltd. registered under the Bengal Co- 
operative Societies Act, 1940. It is stated 


that 98 per cent. 
HQ/JQ/D579/73/RSK 


of the members of the 
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Society are bona fide fishermen. The settle- 
ment of the said Fishery has a chequred his- 
tory. By an Indenture dated 1st April, 1963, 
the petitioner was appointed as a lessee of 
the said Fishery by the State of West Bengal 
at an annual rental of Rs. 13,000/-. The said 
lease was granted by the State for a fixed 
term of one year which was to expire on or 
about 15th April, 1964. Before the expiry of 
the said term of the lease, one Sm. Maya 
Debi filed a writ petition in this Court and 
obtained a rule being C. R. 70(W) of 1963. 
The petitioner was respondent No. 5 in the 
said rule. It is stated in the affidavit of Sri 
Satyesh Chandra Chakravarty filed on behalf 
of respondents Nos. 1 to 5, 7, 9 and 10 that 
the petitioner obtained an order of injunc- 
tion in the said rule.and continued to remain 
in possession of the said Fishery even after 
the said lease expired by efflux of time. The 
said Civil Rule No. 70(W) of 1963 was ulti- 
“mately discharged by Chittatosh Mukherji, J. 
on 16th May, 1972. In view of the inter- 
locutory orders made from time to time in 
the said Civil Rule 70(W) of 1963 the peti- 
tioner remained in possession of the said 
Fishery from 1370 B. S. to 1378 B. S. on 
“making payment of the same annual rent of 
Rs. 13,000/-, which was stipulated in the In- 
denture dated 1st April, 1963. As a result 
of the order made by Chittatosh Mukherji, J. 
the petitioner's right, title and interest in the 
said Fishery came to an end after the expiry 
of 1379 B. S. On 31st Chaitra, 1379 B. S. 
the possession of the said Fishery was taken 
over by the State Government on the expiry 
of the year 1379 B. S. 

2. It appears that thereafter the said 
Fishery was provisionally settled with Andiran 
Fishermen’s Society for the year 1380-81 
B. S. at an annual rent of Rs. 16,000/-. The 
said Andiran Fishermen’s Society made a 
deposit of Rs. 16,000/- on 13th April, 1973. 
On the next day, i.e. 14th April it was put 
into possession. The provisional settlement 
of the Fishery given to Andiran Fishermen’s 
‘Co-operative Society was challenged by the 
petitioner in a writ petition. Andiran Fisher- 
men’s Co-operative Society also moved an op- 
plication under Art. 226 of the Constitution 
and obtained a Civil Rule 919(W) of 1973. 
Andiran Fishermen’s Co-operative Society was 
respondent No. 8 in the application filed by 
the petitioner. By an order dated 10-5-1973 
Anil Kumar Sen, J. disposed of both the 
matters setting aside the provisional settle- 
ment of the said Fishery made in favour of 
Andiran Fishermen’s Co-operative Society. 
The learned Judge gave the following direc- 
tions while disposing of the said applications : 

(1) The Additional Collector will now 
go on to take steps without least delay to 
settle the said Fishery strictly in accordance 
with the Regulation 273 of the West Bengal 
Government Estates Manual, 1953 (herein- 
after referred to as the Estates Manual). 

(2) Andiran Fishermen’s Co-operative 
Society would hand back possession of the 
disputed Fishery for stich fresh settlement in 
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accordance with law to the Additional Collec- 
tor forthwith. On such possession being back, 
the Additional Collector should refund the 
entire sum of Rs. 16,000/- to the said Andiran 
Fishermen's Co-operative Society. 


(3) The Additional Collector should com- 
plete the procedure for settlement as early 
as possible in accordance with law and in 
any event within a month from the date of 
the order. In the meantime possession there- 
ad be retained by the Collector him- 
self. 


3. Pursuant to the said directions of 
the learned Judge the Additional Collector, 
Land Reforms, Murshidabad issued a fresh 
tender notice on 14th May, 1973 for settle- 
ment of the said Fishery for the year 1380 
B. S. A copy of the said tender notice has 
been annexed to the petition being annexure 
‘T. The petitioner in response to the said 
tender notice submitted a sealed tender on 
24th May, 1973. In the said tender it was 
stated that in the absence of any indication 
as regard reserve price of the said Fishery 
in the tender notice, the petitioner could not 
quote the exact amount of the annual rent 
that may be offered by it for the proposed 
settlement. The petitioner however stated 
that it was ready to pay annual rent of any 
amount as may be fixed by the authority as 
the reserve price equivalent to the economic 
rent of the fishery in question. The petitioner 
states that the Assistant Registrar, Co-opera- 
tive Societies, Murshidabad by a letter dated 
22nd May, 1973, requested the Additional 
District Magistrate, Land Reforms, Murshida- 
bad, for settlement of the said Fishery with 
the petitioner. It was also stated in the said 
letter which is annexure ‘G’ to the petition 
that the tender notice was incomplete as the 
reserve price of the Fishery in question had 
not been mentioned therein. It appears from 
paragraph 29 of the affidavit of Satyesh 
Chandra Chakraborty that Saktipore Ram- 
para Fishermen’s Co-operative Society Ltd. 
being respondent No. 11 offered Rs. 52,500/- 
and had paid already Rs. 13,125/- on 29th 
May, 1973. The Board of Revenue, West 
Bengal by its letter dated 7th June, 1973, 
has accorded sanction to the settlement of 
Dadpur Baor Fishery at an annual licence 
fee of Rs. 50,500/- for three years with effect 
from 1380 B. S. with the respondent No. 11. 
The petitioner being aggrieved by the issue 
of the tender notice being annexure ‘F’ and 
the settlement of the said Fishery with res- 
pondent No. 11 has challenged the said settle- 
ment in this rule. 


4. ‘Counsel for the petitioner has con- 
tended that the tender notice dated 14th May, 
1973 issued by the Government is not in ac- 
cordance with Rule 273 of the Estates Manual 
as no economic rent for the said fishery has 
been fixed and no reserve price of the said 
fishery has been mentioned in the said tender 
notice. This according to the learned Coun- 
sel is in contravention of Rule 273 (c) of the 
Estates Manual. It is further contended by 
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him that the settlement in respect of the said 
Fishery in the absence of a valid tender 
notice is illegal and should be set aside. 
Although there are various other allegations 
in the petition regarding the infraction of 
Rule 273 of the Estates Manual, the learned 
Counsel for the petitioner did not press any 
other alleged violation of the said rule except 
the one set out above. . 

5. In paragraph 17 of the affidavit of 
Satyesh Chandra Chakraborty it is stated that 
it was not possible to fix the economic rent 
on the basis of the income from the said 
fishery for the three preceding years as re- 
quired under Rule 273 (c) of the Estates 
Manual as the income from the said fishery 
during the three preceding years was exorbi- 
tantly low. In view of the fact that the 
petitioner was continuing in possession of the 
said fishery continuously for the 11 years 
from 1369 B. S. to 1379 B. S. paying an 
annual lease rent at Rs. 13,000 only although 
the lease for the said fishery was granted 
for one year only for 1369 B. S. The peti- 
tioner was in possession of the said fishery 
by reason of the interlocutory orders passed 
in Civil Rule No. 70(W) of 1963. It is fur- 
ther stated that the petitioner submitted its 
tender on 25th April, 1973 offering Rupees 
32,000/- as an annual lease rent for 1380-81 
B. S. whereas Saktipur Rampara Fishermen's 
Co-operative Society submitted their tender 
dated 25th April, 1973 offering annual rent 
of Rs. 41,000/- and both these offers were 
received in response to the tender notice 
dated 18th April 1973. It was therefore 
Stated that the annual lease rent offered for 
Settlement of the said fishery was varying 
from Rs. 13,000/- to Rs. 41,000/- and in these 
circumstances fixation of the economic renf 
on the basis of the income for the preceding 
years would have been exceedingly low and 
prejudicial to the interest of the revenue of 
the State. The learned Counsel appearing for 
the respondent No. 11 contended that the 
tender submitted by the petitioner was not a 
valid tender at all in view of the fact that 
no price has been fixed by the petitioner. It 
is further contended that Rule 273 of the 
Estates Manual is not statutory rule but is in 
the nature of departmental instruction and 
compliance with such rule cannot be enforced 
in a proceeding under Art. 226 of the Con- 
stitution. It is further contended that the 
requirement as to the fixation of economic 
rent is directory and not mandatory. This 
rule as to the fixation of such economic rent 
was intended to protect the interest of the 
Revenue and does not confer any right upon 
the petitioner which can be enforced in a 
constitutional writ jurisdiction. It is also sub- 
mitted that the reserve price need not be 
mentioned in the tender notice. The fixation 
of the reserve price is intended primarily for 
the guidance of the Government as to whe- 
ther the price quoted by a tenderer can be 
accepted or not. It is also contended that 
the petitioner has no right, fundamental or 


otherwise to insist upon the Government to 
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enter into a settlement of fishery with it. The 
Government, like any private individual has 
the right to settle the fishery which is the pro- 
erty of the Government with any person it 
Tikes Even assuming that there had been 
any breach of rules or regulations in the 
issue of the tender notice no writ lies for 
the enforcement of such contractual rights. 
The Counsel for the State Authorities con- 
tended that Rule 273 has no statutory chara- 
cter and is mere departmental instruction. 


6. To appreciate the rival contentions 
of the parties it is necessary to refer to 
Rule 273 of the Estates Manual which lays 
down the mode of settlement of Government 
Fisheries, Rule 273 (a) prohibits the practice 
of settling the Government fisheries by open 
and unrestricted auction. Sub-rule (b) of 
Rule 273 gives preference in the settlement of 
Government fisheries to a. Co-operative Socie- 
ty of fishermen not less than 75 per cent. of 
Whose members are bona fide fishermen. The 
Collector is to provide before the commence- 
ment of the year, the Director of Fisheries, 
West Bengal, the Registrar of Co-operative 
Societies of West Bengal.the Assistant Re- 
gistrar of Co-operative Societies concerned 
with a list of fisheries in his District, with 
date of expiry of existing leases in each case. 
The Collector should obtain from the Re- 
gistrar of Co-operative Societies a list of the 
Co-operative Fishermen’s Societies of the Dis- 
trict which, in the opinion of the Registrar, 
are in a sound financial condition and can 
be safely entrusted with the settlement of 
fisheries in the District. Rule 273 (c) directs 
the Collector to fix the economic rent of each 
fishery after taking into consideration the in- 
come from the fishery for the three preceding 
years. The Co-operative Societies for fisher- 
men recommended by the Registrar of Co- 
operative Societies should be asked to offer 
a sealed tender for the settlement of fisheries 
in question giving reserve price for each 
fishery. Such reserve price should be equiva- 
lent to the economic rent which is to be 
determined by the Collector. The highest of 
such tenders should be accepted for each 
fishery provided it is not less than the reserve 
price. If, however, the highest tender offered 
by the Co-operative Society falls below the 
reserve price, settlement of the fishery should 
be made by auction among the Co-operative 
Societies who had offered tenders and settle- 
ment may be made with the Society giving 
highest bid provided the bid is not less than 
75 per cent. of the reserve price. It is an 
admitted position that in the present case 
there has been no fixation of the economic 
rent of the said fishery by the Collector -as 
required under Rule 273 (c).of the Estates 
Manual. It is also a common case that no re- 
serve price has been fixed in the tender notice 
dated 14-5-1973. In fact, the Assistant Regis- 
trar of Co-operative Society in his letter dated 
22-5-73 drew the attention of the Additional 
District Magistrate (L. R.) Murshidabad to 
the fact that the said tender notice was in- 
Complete as reserve price for the said fishery 
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has not been mentioned therein. An expla- 
nation has been offered in paragraph 17 of the 
affidavit of Shri Satyesh Chandra Chakra- 
borty as to why the reserve price could not be 
given in the tender notice. The explanation 
Biven is that as the petitioner was in posses- 
sion of the said fishery continuously for 11 
years from 1369 B. S. to 1379 B. S. at an 
annual lease rent of Rupees 13,000/- by virtue 
of the interlocutory orders made in Civil Rule 
No. 70(W) of 1963 and as it appeared from 
the offers made in the various tenders on 
25-4-1973 that the lease rent was varying 
from Rs. 13,000/- to Rs. 41,000/-, the fixa- 
tion of the economic rent on the basis of 
the income for the preceding years would be 
exceedingly low and hence the economic rent 
was not fixed and necessarily no reserve price 
also was given in the tender notice. This 
explanation for the omission to fix the econo- 
mic rent as required under Rule 273 (c) of 
the Estates Manual proceeds upon a miscon- 
ception about the factors to be taken into 
account for the fixation of the economic 
rent of the said fishery in terms of the afore- 
said Rule. The said Rule requires the Col- 
lector to fix the economic rent of each fishery 
after taking into consideration the income 
from the fishery for the three preceding 
years. The form of the words used in the 
aforesaid rule no doubt lends itself to the 
suggestion that the economic rent of a 
fishery should be fixed by taking into con- 
sideration the income from the said fishery 
for the three preceding years. But I am 
unable to accept the contention that in deter- 
mining the economic rent of a fishery only 
the income for the three preceding years, 
isolated from other relevant factors, should 
be taken into account. The Rule does riot 
say that the economic rent should be fixed 
after taking into consideration “only” the in- 
.|come from the fishery for the three preced- 
ing years. "There are a number of fisheries 
which are under the control of and belong 
to the State Government. The fishing rights 
are leased out by way of settlement of the 
fishery and the State Government derives 
considerable revenue from this source. It is 
for the protection of interest of the State 
that the Collector is required to fix the econo- 
mic rent and treat such rent as the reserve 
price while settling the fishery. In my view 
no answer, which can be said to be in any 
measure adequate can be given to the ques- 
tion of fixation of "economic rent" by con- 
Sidering alone the income from the fishery 
in question for the three preceding years. 
' Rule 273 (c) while making sure that the in- 
come from the fishery for the three preced- 
ing years is not lost sight of, requires all 
matters relevant for the fixation of the 
economic rent to be taken into account. If, 
as in the present case, the Collector, after 
considering the peculiar facts and circum- 
stances under which the fishery was in pos- 
session of the petitioner for the last 11 years 
dt an annual rent of Rs. 13,000/- determined 


11 years back, is of the view that the said 
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rent does not represent the economic rent of 
the said fishery in the present day, it is open 
to him to take into consideration such other 
factors which are relevant for the determina- 
tion of the present economic rent of the said 
fishery. Unless the economic rent is fixed by 
the Collector and a reserve price on that 
basis is mentioned in the tender notice, the 
settlement of the fishery on the basis of such 
a tender cannot be said to be in compliance 
with the Rule 273 (c) of the Estates Manual. 
The requirement of the fixation of economic 
rent of the fishery is also desirable for the 
purpose of the protection of the interest of 
the revenue of the State. ` 


7. The next question that arises for 
consideration is whether the aforesaid R. 273 
of the Estates Manual is statutory in chara- 
cter and whether the said Rules confer any 
right upon the petitioner which can be enforc- 
ed by this Court in its writ jurisdiction. The 
Rules of the Estates Manual deal with the 
principles, policy and procedure for manage- 
ment of Government Estates, a term used to 
mean estates under the direct management of 
the Government, whether these are the pro- 
perties of the Government or are the estates 
of private individuals brought under the 
direct management of Government. On an 
examination of the various Rules of the 
Estates Manual I am unable to accept the 
contention that the said Rules are statutory 
tules. Reference may be made in support of 
this view to the decisions in the case of 
Bidyadhari Spill Matsyajibi Samabaya Samity 
Ltd. v. State of West Bengal, (65 Cal WN 
685) = (AIR 1961 Cal 214) and Golak 
Behari Tewari v. Additional District Magis- 
trate, Bankura, ((1970) 74 Cal WN 454). It 
is true that in the case of Bidyadhari Spill 
Matasyajibi Samabaya Samity Ltd. v. State 
of West Bengal, the learned Judge proceeded 
on the footing that the procedure of settling 
the fishery in the said case was not accord- 
ing to the Government Estates Manual fram- 
ed by the Board of Revenue but by execu- 
tive order issued by the Government of West 
Bengal in its department of Irrigation and 
Waterways. The question as to the legal 
character of those rules was not directly in 
issue before the learned Judge. The decision 
in (1970) 74 Cal WN 454 was concerned 
with the question as to whether Rule 3 of 
the West Bengal Board Miscellaneous Rules 
was statutory in character and can be relied 
upon fo confer any statutory right of appeal 
or a corresponding statutory obligation of 
adjudication. Learned Counsel appearing for 
the State also could not refer to any statu- 
tory provision or rule under which the Estates 
Manual has been framed. A perusal of these 
Rules shows that they are in the nature of 
departmental orders and instructions which 
the Officers of the State Government are re- 
quired to follow for the management of 
Government estates. It was considered 
undesirable to leave the management of Gov- 
ernment Estates which constitute a lucrative 
source of revenue to the unfettered discre- 
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tion and control of either the State Govern- 
ment or a single individual, however, eminent. 
It is in this background that these Rules 
have been framed dealing with the adminis- 
tration of properties under the Government 
management including fishery, bed of navig- 
able rivers etc. E 

8. Administrative directions are 
widely used in modern times as a technique 
of administrative process for a variety of 
purposes, Such directions may lay down 
some norms, general principles and policies 
which are to be followed by officials so that 
there may be some uniformity of approach 
in dealing with the cases coming before 
them. Such objectives are more effectively 
achieved through directions rather than 
statutory rules in certain circumstances e. g. 
when a “principle does not lend itself to, or 
is not ripe for, precise articulation, OF 
when the agency desires to retain some free- 
dom to modify its views" (Friendly, the Fede- 
ral Administrative Agencies, the Need for 
Better Definition of Standards p. 146-147 
(1960) ). Thus the Government in the exer- 
cise of its executive or administrative powers 
may give instructions to its servants how to 
act in certain circumstances, but these can- 
not be characterised as statutory rules which 
are justiciable in certain circumstances. In 
order that such executive instructions have 
the force of statutory rules, it has to be 
shown that they have been issued either under 
the authority conferred on the State Govern- 
ment by some statute or under some provi- 
sion’ of the Constitution providing therefor. 
(G. J. Fernandez v. State of Mysore, AIR 
1967 SC 1753) The rules contained in the 
Estates Manual being merely administrative 
instructions and not statutory rules, any 
breach of such departmental rules does not 
confer any right upon the petitioner to ask 
for any relief against the respondents Nos. 1 
to 7 in the writ jurisdiction of this Court. 

9. Anil Kumar Sen, J. in his order 
dated 10th May, 1973 did not consider it 
necessary fo examine the legal character of 
the rules as such a contention was never rais- 
ed before him in that case. In (1970) 74 Cal 
WN 454 (vide supra) A. K. Sen, J. deliver- 
ing the main judgment referred to the earlier 
decision of Sinha, J. in support of the con- 
tention that these rules are not statutory in 
character. 


10. The question as to whether the 
petitioner has any right to insist upon the 
Government to settle the fishery with it is 
closely connected with the determination of 
the character of the rules under the Estates 
Manual under which such right is claimed. 
Ín respect of the Government fishery, the 
Government is the absolute owner of such 
property and the Government has the sole 
and exclusive right to settle with any persons 
such fishery. The petitioner has no right 
fundamental or otherwise to insist upon the 
Government to settle the fishery with it. The 
position however is different where there is 
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a law regulating the settlement of such 
fishery by the Government, such a law might 
imply a right in others to insist on their 
transactions with the Government being dealt 
with in accordance with law and consequently 
a tight to complain against a breach of the 
law. (V. Punnen Thomas v. State of Kerala, 
AIR 1969 Ker 81 (FB)) In the case of 
State of Assam v. Keshab P. Singh, AIR 1953 
SC 309, rules were drawn up for the settle- 


ment of the fishery under the Assam Land ' 


Revenue Regulations, 1886 and such regula- 
tions and control were considered by the 
Supreme Court as statutory in character. 
Hence fetters imposed by such statutory re- 
gulations could not be brushed aside at the 
pleasure. of the Government or its officers. 
In the case of K. N. Guruswamy v. State of 
Mysore, AIR 1954 SC 592 rules were framed 
under Mysore. Excise Act of 1901 for the 
licencing of liquor in that State. It is in the 
context of these statutory rules that the 
Supreme Court considered that the persons 
interested in these licencing contracts had a 
right under the laws of the State to receive 
the same treatment and be given the same 
chance as anybody else. In my opinion the 
result of these decisions indicates that where 
there are statutory rules and regulations pre- 
scribing the procedures to be followed in 
the matter of settlement of the Government 
fishery, a person interested in such settle- 
ment in an appropriate case can seek relief 
in the event of non-compliance with such 
procedures. If the procedure is laid down by 
merely departmental instructions, no right ac- 
crues in favour of the petitioner which can 
be enforced in the writ jurisdiction. Learned 
Counsel appearing for the petitioner con- 
tended that even if such rules are administra- 
tive in character, they can be enforced in 
the writ jurisdiction 1f the breach of such 
rules abridges or takes away the right of the 
petitioner. Reliance was placed in support 
of this proposition upon the decision of the 
Supreme Court in the case of Union of 
India v. Anglo-Afgan Agencies, AIR 1968 SC 
718. In my view the above decision is 


hardly of any assistance to the petitioner’s ` 


contention. The proposition that an adminis- 
trative order or rule can never confer any 
right upon a citizen enforceable in the Court 
of law is too wide. Courts have the power 
in an appropriate case to compel performance 
of the obligations imposed by scheme which 
are executive in character upon the depart- 
mental authorities. AIR 1968 SC 718 (vide 
supra) Generally speaking it is true that an 
administrative order can confer no justici- 
able right or impose duties enforceable in 
the Court of law but it is not necessary for 
me to embark upon a detailed investigation 
into types of cases where the Courts have 
directed the compliance with such administra- 
tive order. In cases where such an adminis- 
trative order which abridges or takes away 
the rights of a citizen without complying with 
the principles of natural justice, the courts 
have imported the principles of natural tos- 
tice or audi alteram partem into this area 
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(Union of India v. R. P. Joseph, AIR 1973 
SC 303 = 1973 Lab IC 191). But in all 
these cases there are certain rights of the 
citizens which are statutory in character and 
were sought to be affected by an administra- 
tive order in violation of the principles of 
natural justice. As I have held that in the 
absence of any statutory rules or regulations, 
the petitioner has no legal right to insist upon 
the Government to settle the fishery with it, 
the circumstances under which and the prin- 
ciples on which an administrative order has 
been brought under judicial review do nof 
apply in the present case. 


11. Learned Counsel for the respon- 
dent No. 11 contended that the tender: made 
by the petitioner was not a valid tender in 
view of the fact no price has been quoted 
in such tender. Jt is not necessary for me 
to decide this question as in my view the 
petitioner has no legal or enforceable right 
in the present case. 

12. For the reasons stated above this 
application fails. The rule is discharged. 
Interim order, if any, stands vacated. "There 
will be no order as to costs. 


Order accordingly. 
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Deepchand Mini, Plaintiff v. Ticamchand 
Mini, Respondent. 


Suit No. 1346 of 1965, D/- 12-6-1973. 


Index Nofe:— (A) Civil P. C. (1908), 
S. 47 — Equitable relief, against penal for- 
feiture clause im compromise-decree, can be 
granted when fime is not of the essence (in 
instalment-payment) — (X-Ref.:— Contract 
Act, (1872), Section 74). 

Brief Note:— (A) In a compromise 
decree for Rs. 10,000/- (suit-claim being 
Rs. 16,204/-) to be marked satisfied on pay- 
ment of Rs. 8,000/- by instalments, the decree 
providing that in case of two defaults balance 
of entire decretal amount was recoverable, 
and the defendant having paid Rs. 8,000/- 
but having violated the default clauses the 
decree-holder prayed for execution for the 
balance of Rs. 2,000/-. 


Held there was no nexus between any 
of the amounts 1. e. Rs. 16,204/-, Rs. 10,000/- 
and Rs. 8,000/-. This led to the conclusion 
fhat satisfaction of the decree on payment 
of Rs. 8,000/- could not be reconciled with 
the default clause. Therefore the compro- 
mise-decree created a right in favour of the 
judgment-debtor, further the impugned for- 
feiture clauses were penal provisions. The 
decree did not provide that instalments be 
paid punctually or within the time mentioned 
therein, hence the timely payment of instal- 
ments was not essence of the contract and 
therefore judgment-debtor must, in equity, be 
relieved against the forfeiture clause by con- 
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doning the delay in the payment of two 
impugned instalments. AIR 1967 SC 868; 
AIR 1970 Cal 199; AIR 1921 Cal 356 (2); 
AIR 1963 SC 1405, Rel. on; AIR 1968 SC 
86; AIR 1972 SC 239; AIR 1952 Nag 185; 
AIR 1965 Cal 547, Halsburys Laws of 
England (3rd Edition Vol. 14) Article 1149 
at page 621, Distinguished. 
(Paras 17 to 24, 29, 31, 33 to 35 
38 to 40) 
Index Nofte:— (B) Maxims — ‘Lex non 
cogit ad impossibilia" — Instalment-payment 
under compromise-decree containing forfei- 
ture. clause — Delay (due to iliness) in — 
Condoned in execution — Proceeding apply- 
ing the iim — (X-Ref.:— Civil P. C. 
(1908), S. 47). 


Brief Note :— (B) Further beld that where 
the decree-holder had by his solicitor's letter 
made the Post Office his agent for receiving 
the subsequent instalments and the instal- 
ments were sent through post and some re- 
ceived by him and others refused on the 
plea that amounts were tendered by the Post 
Office beyond the stipulated date, the refusal 
was wrongful and could not make the judg- 
ment-debtor a defaulter. AIR 1961 SC 882, 
Rel. on. (Paras 41, 42, 46 to 48) 
Cases Referred : Chronological Paras 
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P. K. Roy, for Plaintiff; P. K. Das with 
Sarbani Roy, for Defendant. 

ORDER:— In order to appreciate the 
questions involved in this specially assigned 
application it is necessary to set out below 
the material portion of the compromise de- 
cree dated March 22, 1968 passed in this 
suit which was filed by the plaintiff respon- 
dent claiming Rs. 16,204/., with interim in- 
bos and costs against the petitioner defen- 

ant. : 

“It is ordered and decreed that the de- 
fendant do pay to the plaintiff the sum of 
Rs. 10,000/-. And in the event of the defen- 
dant paying to the plaintiff the sum of 
Rs. 8,000/- in the following manner, it is 
further ordered and decreed that the plain- 
tiff shall accept the same in full settlement 
of his claim in this suit. 

(1) Rs. 2,000/- on or before the 22nd day 
of March, 1968. 

(2) The balance sum of Rs. 6,000/- by 
quarterly instalments of Rs. 375/- each, the 
first of such instalments to be paid on or be- 
fore the 15th day of July, 1968 and the subse- 
quent instalments to be paid by the 15th 
day of every three months thereafter. And 
it is further ordered and decreed that in de- 
fault of payment of any two instalments 
the plaintiff shall be at liberty to execute the 
decree for the balance of the decretal amount 
then remaining due. And it appearing that 
the defendant has paid to the plaintiff tbe 
first payment of Rs.  2,000/- through Mr. 
S. M. Chowdhury, Attorney for the plaintiff, 
it is further ordered and decreed that the 
said payment be recorded in the register of 
this suit.” 

2. Now, I will briefly state the facts 
in a few following paragraphs. 

3. The defendant having failed to 
pay the fourth quarterly instalment which 
fell due on April 15, 1969 an Order was 
passed giving him leave to deposit the said 
amount into this Court without prejudice to 
the rights, if any, of the plaintiff and in 
terms of the said order he duly deposited 
the said amount on June 13, 1969 and it was 
withdrawn by the plaintiff without prejudice 
to his rights, if any. 

4. Before the ninth instalment be- 
came due, the plaintiff by his  solicitor's 
letter dated June 24, 1970 informed the de- 
fendant's Solicitors that he would receive 
the subsequent instalments if they were paid 
by the defendant to him through the Post 
Office as he was then residing at Bhimasar 
in the State of Rajasthan whereas the  de- 
fendant was residing at Tripura. In terms 
of that offer the defendant paid the ninth 
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instalment to the plaintiff through the Post 
Office and then the plaintiff refused to ac- 
cept the tenth instalment though posted by 
the defendant on its due date on the plea 
fhat the said amount was tendered to him 
by the Post Office after October 15, 1970. 


5. The eleventh instalment became 
due on January 15, 1971 and the defendant 
could not pay it to the plaintiff and then, 
with their consent, an order was passed giv- 
ing leave to the defendant to pay through 
his solicitors the tenth and the eleventh ins- 
talments to the plaintiff through his solici- 
tor without prejudice to the contentions of 
fhe plaintiff namely that Rs. 10,000/- has be- 
come payable to him by the defendant in 
view of the defaults made by the defendant 
in payment of the fourth and the eleventh 
instalments on their respective due dates and 
that the plaintiff was entitled to execute the 
decree for the balance of the decretal 
amount of Rs. 10,000/-. 

6. In terms of the said order the de- 
fendant paid and the plaintiff accepted the 
tenth to thirteenth instalments and there- 
after, the plaintiffs Solicitor refused to ac- 
cept the fourteenth instalment and this Court 
made an order directing the defendant to 
deposit the said instalment and the subse- 
quent instalments into this court and accord- 
ingly the defendant duly deposited the four- 
teenth instalment in time. Then, on Novem- 
ber 5, 1971, the defendant received a notice 
from the Court of District Judge, Bikaner 
and from that notice he came to know that 
the plaintiff has got the decree transmitted 


to that Court for execution. In these cir- 
cumstances, he made this application on 
November 24, 1971 for the follwing 
Orders:— 


"(1) that the payment of the fourth ins- 
talment in the decree herein due on 15th 
April 1969 and paid on 13th June, 1969 as 
also the eleventh instalment due on 15th 
January 1971 and paid on 9th February 1971 
be condoned; 

(2) that upon payment of two 
further sums of Rs. 375/- due on 15th Janu- 
ary 1972 and 16th April 1972 the plaintiff 
do enter up to the full satisfaction of the 
decree; 

(3) that injunction be granted re- 
straining the plaintiff not to proceed with 
further execution of the decree passed here- 
in; i 

(4) such further order or orders be made 
or directions be given as to this Hon'ble 
Court may think fit and proper; 

(5) that satisfaction be entered up in re- 
cords of this suit in respect of payment of 
Rs. 5,250/- already made from time to time." 

7. After making this application the 
defendant deposited the amounts of the last 
two remaining instalments into this Court 
and it is admitted fact that the total sum 
So paid or deposited by the defendant is 
Rs. 8,000/j.. While this application was be- 
ing heard the defendant's Solicitors searched 
the records of this suit and came to know | 
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that the plaintiff has obtained an ex parte 


Order dated December 3, 1970, for trans-. 


mission of this decree to the ‘Court of the 
District Judge, Bikaner, for execution. 
Hence, the defendant has made another ap- 
plication for setting aside of the said ex 
parte Order dated December 3, 1970 and for 


recalling the decree from the executing 
Court, 
8. While these two applications were 


being heard one after the other, the Court 
of District Judge, Bikaner, returned the de- 
cree to this Court with a certificate of non- 
satisfaction of the decree. In these circum- 
stances, the learned Counsel Mr. P. K. Roy, 
appearing for the plaintiff, has conceded be- 
fore me that this Court has jurisdiction to 
hear this application and that this compro- 
mise decree is an agreement between the par- 
ties as contended by the learned Counsel Mr. 
P. K. Das appearing with the learned Coun- 
sel Miss Sarbani Roy for the defendant. — 


9. Now, Mr. Das made these con- 
tentions at the very outset. The  compro- 
mise decree has created a right in favour of 
the defendant to liquidate the decretal 
amount of Rs. 10,000/- by payment of 
Rs. 8,000/- in instalments. This right of 
the defendant is liable to be forfeited on his 
failure to pay. any two instalments and on 
the forfeiture of such right the defendant is 
liable to incur ap additional fiability for 
Rs. 2,000/- being the difference. of 
Rs. 10,000/- and Rs. 8,000/-. - This additional 
liability for Rs. 2,000/- and the default 
clause are penal provisions and they were 
inserted in terrorem for securing the due pay- 
ment of Rs. 8,000/- and therefore this Court 
Should relieve the defendant from 
these penal or forfeiture clauses for, 
according to him, the time for payment 
of those instalments is not of the essence of 
the contract between the parties. 


10. In support of the above conten- 
tions Mr. Das placed strong reliance on the 
decisions in the cases of Ram Gopal Moo- 
kerjea v. Samuel Masseyk, reported in (1859- 
Kandarpa 
Nag v. Banwari Lal Nag, reported in 33 Cal 
LJ 244 = (AIR 1921 Cal 356 (2)); Suren- 
dra Nath Banerjee v. Secy. of State for 
India in Council reported in 24 Cal WN 
545 = (AIR 1920 Cal 716); Biswanath Kundu 
v. Sm. Subala Dassi, reported in AIR 1962 
Cal 272; Mukhi Devi Khaitan v. Auto Cars, 
an unreported judgment, Dj- 26-5-1967 of 
our Court of Appeal in Appeal No. 265 of 
1966 (Cal); Tadabendra Neth Mishra v. Smt. 
Manorama Debya, reported in AIR 1970 Cal 
199; Seton v. Slade, reported in (1802) 32 
ER 108; and Mahanth Ram Das v. Ganga 
Das, reported in AIR 1961 SC 882. 


11. Mr. Das concluded this branch of 
his argument by saying that this is a fit 
and proper case where this Court should 
grant relief to the defendant against these 
Clauses. I gave leave to Miss Roy to argue 
the case during the absence of Mr. Das and 
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she approached the case in a different way 
from Mr. Das as stated later on and apart 
from the above decisions cited by Mr. Das 
she also placed strong reliance on Hals- 
bury’s Lews of England (3rd Edn.) Vol. 14, 
Articles 1147 and 1148 at pages 620 to 621 
and also on Storey’s Equity Jurisprudence 
(14th Edn.) Articles 1725 to 1732 at pages 
341 to 350 in support of their respective sub- 
missions. 

12. Mr. Roy, on the other hand, first- 
ly contended that the condonation of delay 
in payment of those two instalments would 
amount to an extension of time to pay those 
two instalments resulting in a variation of the 
compromise decree and therefore this Court 
has no jurisdiction to condone the delay 
without the consent of the plaintiff. In sup- 
port of this contention he relied on the deci- 
sion of the Supreme Court in the case of 
C. F. Angandi v. Y. S. Hirannayya, reported 
in (1972) 1 SCC 191 — (AIR. 1972 SC 239). 
But Mr. Das, in my opinion, rightly pointed 
out that the Supreme Court, as appears from 
the summary of that decision, was not con- 
cerned with the power of the Court to grant 
relief against any penal or a forfeiture clause 
and therefore, that case is not an authority 
on the questions involved before me. 


13. Mr. Roy also placed reliance on 
a decision of the Nagpur High Court in the 
case of Vyankatrao  Laxmanji v. Shamrao 
Ganpatrao, reported in AIR 1952 Nag 185, 
but Mr. Das, in my opinion, rightly distin- 
guished that case by saying.that there the 
time for payment, under the compromise dec- 
Tee, was cf the essence of the contract between 
the parties and therefore, that court had no 
power to extend the time to pay the instal- 
ments without the consent of the decree-hol- 
der. Further, the questions with which I am 


concerned here were not invoked in that case. 


and therefore, that decision is not on the 
point. Furthermore, question of extension of 
time to pay those two instalments can never 
arise beczuse, as said earlier, the defendant, 
though out of time, has paid those two ins- 
talments to the plaintiff. 


14. It was then contended by Mr. 
Roy that this Court, having fixed the time 
for payment with the consent of the plaintiff, 
has no jurisdiction to condone the delay 
under Section 148 of the Code of Civil Pro- 
cedlure against the wishes of the plaintiff. He 
cited the case of Hukumchand v. Banshilal, 
reported in AIR 1968 SC 86, in support of 
this contention but in that case the time was 
fixed not by the Court but by the Statute as 
pointed out by our Division Bench in AIR 
1970 Cal 199 (Supra) relied on by Mr. Das 
and that Statute was the Code of Civil Pro- 
cedure in my reading of that decision of the 
Supreme Court and hence, that decision of 
the Supreme Court cannot lend any aid to 
the contention of Mr. Roy. 

15. Mr. Roy then cited the decision 
of our Court of Appeal in the case of Mjs. 
Nanalal M. Varma (Gunnies) and Co. (P) 
Lid. v. Gordhandas Jerambhai, reported in 
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AIR 1965 Cal 547, in support of his con- 
tention that- this Court has no jurisdiction to 
condone the delay in payment of those two 
instalments for, according to him, the ins- 
tant suit is no longer alive in view of the 
fact that the compromise decree has since 
been drawn up, completed and filed 
in Court. It has been held by our 
Court of Appeal in that case that the 
Court below had no power to set aside the 
order of dismissal of the suit passed under 
Rule 35 of Chapter 10 of the Rules of the 
Original Side of this Court for the said order 
of dismissal of the suit was drawn up, com- 
pleted and filed in court. . 

16. But here I am concerned with a 


. decree which is fully alive for the purpose 


of Section 47 of the Code of Civil Procedure 
and, further, in that case the Court of Ap- 
peal was not at all concerned with the ques- 
tion of jurisdiction of the Court in the matter 
of granting relief against a penal or a for- 
feiture clause by condoning tbe delay in pay- 
ment of the instalments and therefore, that 
decision is not an authority on these ques- 
tions involved before me. : 

i7. But at the same time I agree 
with Mr. Roy that the Court has no power 
to vary the terms of a compromise decree 
without the consent of all parties to it. This 
general rule is however, subject to a few 
exceptions recognised by the Courts of 
Equity. I am concerned at the present mo- 
ment with one of those exceptions namely 
that where a penal or a forfeiture clause has 
been inserted in terrorem in a compromise 
decree the Courts of Equity are immediately 
invested with the jurisdiction of granting re- 
lief against such provisions by extending the 
time for payment of money without the con- 
sent of the decree-holder provided, however, 
the time for payment is not of the essence 
of their contract. 


.18. The contention of Mr. Roy was 
that the decisions and the authorities cited 
on behalf of the defendant are no longer 
good law in view of the said decision of the 
Supreme Court in AIR 1968 SC 86. (Supra) 
but it is not a proper reading of that case 
(Sic) is the decision of our Division Bench 
in AIR 1970 Cal 199 (Supra) Furthermore, 
this contention of Mr. Roy is against the law 
laid down by the Supreme Court in AIR 
1961 SC 882 (Supra) and in the case of 
Fateh Chand v. Bal Kishan Das AIR’ 1963 
SC 1405 (Infra) and hence, it is without any 
merits. ‘These cases cited and tbe authori- 
ties relied on by the Counsel for the defen- 
dant, in my opinion, firmly hold this field 
and the able argument of Mr. Roy has failed 
to oust this equitable jurisdiction of this 
Court. si 

19. It was contended by Mr. Roy 
that the equitable jurisdiction cannot be in- 
voked in this case for, according to him the 
timely payment of those instalments was of 
the essence of the contract before me in view 
of the fact that those payments were to be 
made on the dates specified in the compromise 
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decress which also provided for the conse- 
quence of default in payment of any two ins- 
falments. But he overlooked, as right- 
ly pointed out by Miss Roy, that 
practically in every contract -time for 
payment of money is fixed by the 
parties and yet the Court does not invariably 
regard such time to be of the essence of the 
contract between the contracting parties. Mr. 
Das took over from her and argued that 
though the default clause has an important 
bearing on this question but it is not conclu- 
sive as held by Sir Ashutosh Mukherjee in 
the case of Kandarpa Nag v. Banawari Lal 
Nag, 33 Cal LJ 244 at pages 250, 251 of 
the report = (AIR 1921 Cal 356 (2)) (supra) 
in the following terms: 

“On the other hand, as we have seen 
time has not been deemed to be of the es- 
sence of the contract, when the agreement is 
for the payment of money on a prescribed 
date, whether upon default of payment on 


‘that date money or Jand is forfeited.” 


20. It was, on the other hand, con- 
tended by Mr. Roy that the above observa- 
tions of Mukherjee, J., have no application 
in the instant case before me, for, according 
to him, no money is liable to be forfeited 
under this compromise decree and therefore, 
in view of the said default clause it should 
be held that the time for payment of those 
instalments was of the essence of the con- 
tract between the parties. 


21. But it was contended by Miss Roy 
that the compromise decree unmistakably re- 
veals the intention of the parties not to re- 
gard the timely payment of those instalments 
to be the primary importance of their bargain 
and therefore in view of the decision of the 
Supreme Court in the case of Gomathina- 
yagam Pillai v. Palaniswami, reported in AIR 
1967 SC 868; it must be held that the timely 
payment was not of the essence of their 
bargain. In that case, at page 280 of the 
report, the Supreme Court said as follows: 


“The special jurisdiction of equity to dis- 
regard the letter of the contract in ascertain- 
ing what the parties to the contract are to 
be taken as having really and in substance 
intended as regard the time of its perform- 
ance may be excluded by any plainly ex- 
pressed stipulation. But to have this effect 
the language of the stipulation must show 
that the intention was to make the rights 
of the parties depend on the observatión of 
the time limits prescribed in a fashion which 
is unmistakable. The language will have this 
effect if it plainly excludes the notion that 
these time limits were of merely secondary 
importance in the bargain, and that to dis- 
regard them would be to disregard nothing 
that lay its foundation. Prima facie, equity 
treats the importance of such time limits as 
being subordinate to the main purpose of 
the parties, and it will enjoin specific perfor- 
mance notwithstanding that from the point 
of view of a Court of Law the contract has 
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‘not been literally performed by the plaintiff 
as regards the'time limit specified. : 


The Trial Court relied upon three cir- 
cumstances in support of its conclusion that 
time was of the essence of the contract of 
sale: (i) though no time was prescribed by 
the oral agreement, in the agreements in 
writing dated April 4, 1959 and April 15, 
*1959 there were definite stipulations fixing 


dates for performance of the contract; 


(ii) that the second and the third agreements 
contained clauses which imposed penalties 
upon the party guilty of default; and 


(iii) that appellants 1 and 2 were in urgent 
need of money and it was to meet their 
pressing need that they desired to effect sale 
of the property. But the agreements dated 
April 4 and April 15 do not express in un- 


mistakable language that time was to be of 
the essence and existence of the default clause 
will not necessarily evidence such intention.” 


(Underlines are for emphasis) 


22. The law on the subject has been 
laid down by the Supreme Court and hence 
I will now go to the compromise decree for 
resolving the conflicting contentions made by 
the respective Counsel. The very first thing 
to be noticed here, in this connection, is 
that the decree does not say that those instal- 
ments must either be paid punctually or 
within the time mentioned therein. The ex- 
pression "in default of payment of any two 
instalments" used in the decree, therefore; 
in my opinion, refers not to the time but 
to the defaults as rightly contended by Miss 
Roy. 'The said expression is the key to open 
the unmistakable intention of the parties for 
the plaintiff has no right to execute the 
decree for the balance amount, if any. until 
there is a failure on the part of the defen- 
dant to pay any two instalments and it is 
only upon such failure that the balance of 
the decretal amount, if any, can be ascertain- 
ed at all. Why I have used the expression 
"if any" is sufficiently indicated later on and 
hence I do not intend to elaborate it here. 


23. Now, there may be only one 
default and that default may relate to the 
first instalments but the plaintiff is bound to 
wait until the defendant makes another de- 
fault which may relate to the last instalment. 
The very chance that there may be defaults 
in relation to the first and the last instal- 
ments and the fact that the plaintiff was 
bound to wait until the last default was 
made by the defendant, in my opinion, clear- 
ly revealed the true intention of the parties 
and that intention is that they have given 
secondary importance to the timely payment 
of those instalments and therefore such time 
cannot be regarded to be of the essence of 
their contract. - 

24. In this view of the matter I am 


not impressed by the contention of Mr. Roy 
and hold that the time for payment of those 
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instalments was not of the essence of the 
contract between the parties as contended on 
behalf of the defendant. 


25. It was then argued by Mr. Roy 
that a concession was granted by the plain- 
tiff to the defendant to pay the decretal 
amount of Rs. 10,000/- by instalments of 
Rs. 8,0C0/- and therefore it cannot be said 
that the default clause is in the nature of 
a peralty in view of the decision of the 
Bombay High Court in the case of Burjorji 
Shapurji v. Dr. Madhavlal Jesingbhai, report- 
ed in ILR 58 Bom 610 = (AIR 1934 Bom 
370). But, as rightly pointed out by Miss 
Roy, there the two compromise decrees ex- 


pressly provided that defendants must pay ,:._ 
Burjorji Rs. 27,000/- within 15 days and on "i 


such payment being made Burjorji would 
foregc the balance of the decretal amount “by 
way of concession" to the defendants and 
hence that decision had no application to 
the facts and circumstances of the instant 
case before me. 


26. Mr. Roy then cited the case of 
Emperor v. Puran Mal, reported in AIR 1948 
All 403 = (49 Cri LJ 686), but it was cri- 
minal case and it does not even touch this 
question involved before me. Mr. Roy also 
relied on a decision of the Patna High Court 
in the case of Firm Kari Poddar Ramphal 
Poddar v. Harisankar Mills, reported in AIR 
1957 Pa: 542, in support of his above con- 
tention. But in that case the compromise 
decree expressly said that the respondents 
would remit the balance of the decretal 
amount on payment of a smaller sum men- 
tioned in the compromise decree and hence 
that decision is of no assistance to Mr. Roy 
who then placed strong reliance on a deci- 
sion of the Rajasthan High Court in the 
case of Chimana v. Chunnilal, reported in 
AIR 1957 Raj 378, but there the compromise 
decree did not contain any penal clause and 
there the plaintiff granted a concession to 
the defendants to pay a smaller sum in satis- 
faction of a larger sum which was actually 
due and payable by the defendants to the 
plaintifs as held by the Learned Judges of 
that Court. j 

27. The terms of the compromise 
decrees in all those cases are not in pari 
materia with the terms of the compromise 
decree in the instant case before me as 
pointed out by Miss Roy and therefore as 
shown earlier those decisions do not lend 
any assistance to the contentions of Mr. Roy 
and hence I overrule his contention. It was 
then contended by Mr. Roy that the com- 
promise decree permitted the defendant only 
to purchase a benefit namely the benefit to 
get ric cf his liability to pay Rs. 10,000/- by 
paying Rs. 8,000/- in instalments and the de- 
fendant can only purchase this benefit by 
paying those instalments in strict compliance 
with tne terms of the compromise decree. It 
being an admitted fact that the defendant 
has fziled to pay two instalments, Mr. Roy 
argued that the defendant has not been able 


1974 
to purchase this benefit and therefore he can- 


..not get any relief in view of this law laid 


as 


down in Halsbury’s Laws of England (3rd 
Edition, Vol. 14) at page 621 in Article 1149 
in the following terms: 


"Where money is actually payable, or to 
become payable a provision may validly be 
made for diminishing the amount or making 
it payable by. instalments, or allowing other 
concessions to the debtor upon stipulated 
terms; and if the debtor complied with the 
terms he is entitled to the benefit of the 
provision. .He must purchase the benefit by 
Strict compliance with the terms; and if he 
is in default, the full debt is payable and he 
cannot claim relief as against a penalty. 
* * * * where a debt is made payable by 
instalments; a stipulation that on non-payment 
of any instalment the entire debt shall become 
due is not in the nature of a penalty.” 

28. Miss Roy, however, in my opin- 
ion, rightly contended that the above Article 
postulates a prior agreement between the par- 
ties under which a larger sum is either 
“actually payable” or “to become payable” 
by one party to the other party and they 
have adjusted it by a subsequent agreement 
which is sought to be enforced by the other 
party and therefore this Article can have no 
application in the instant case before me for 
no such case has been set up by the plain- 
tiff in his affidavit-in-opposition. Further, it 
is a mixed question of Jaw and the fact and 
hence I am unable to accept the contention 
of Mr. Roy that the compromise decree 


"petes the defendant only to purchase a 


enefit as contended by him. 


29. I also accept the contention of 
Miss Roy, namely that the above Article, in 
any event, cannot have any application for 
we in India are not concerned with the re- 
finements and subtleties of the Common Law 
of England but with the principles embodied 
in Section 74 of our Contract Act as laid 
down by the Supreme Court in the case of 
Fateh Chand v. Balkishan Dass, reported in 
AIR 1963 SC 1405 at pp. 1410-1411 of the 
report, in the following terms: 


“The section is clearly an attempt to 
eliminate the somewhat elaborate refinements 
made under the English common law in dis- 
tinguishing between stipulations providing for 
payment of liquidated damages and stipula- 
tions in the nature of penalty * * * x 
The Indian legislature has sought to tut 
across the web of rules and presumptions 
under the English common law by enacting 
a uniform principle applicable to all stipula- 
tions. naming amounts to be paid in case of 
breach and stipulations by way of penalty.” 


30. Jt is neither permissible nor it is 
expedient to lay down any hard and fast 
rule for determining the question as to whe- 
ther a stipulation for payment of a sum of 
money in default of payment of another sum 
of money is in the nature of a penalty as 
laid down in ILR 58 Bom 610 — (AIR 1934 
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Bom 270) (supra); AIR 1957 Pat 542 (supra) 


. and AIR 1957 Raj 378 (supia) and in the 


above Article of Halsbury’s Laws of Engiand 
cited by Mr. Roy. Any such attempt, in my 
opinion, will cramp the jurisdiction of the 
Court of Equity to unveil the veil worn by 
many a clever man. They may say this or 
that but their words cannot prevail over the 
true nature of their transactions is a prin- 
ciple which is beyond dispute. 

31. It was then contended by Mr. 
Roy that the Court’s power to grant relief 
against penal and forfeiture clauses is. solely 
confined to the cases of forfeiture of land 
and they have no application to the cases of 
forfeiture of money but the opinion of Sir 
Ashutosh Mukherjee in 33 Cal LJ 244 = 
(AIR 1921 Cal 356 (2)) (supra) and the 
opinion of S. C. Ghose, J. in Appeal No. 265 
of 1966, D/- 26-5-1967 (Cal) (supra) do not 
Support his contention and therefore it is 
without any merits, Moreover, Section 74 of 
our Contract Act is directly against his con- 
tention and in AIR 1963 SC 1405 at p. 1411 
Of the report, the Supreme Court has laid 
down the law on the subject in the fol'owing 
terms : - 


“In our judgment the expression ‘the con- 
tract contains any other stipulation by way 
of penalty? (used in Section 74) comprehen- 
sively applies to every covenant involving a 
penalty whether it is for payment on breach 
of contract of money or delivery of the pro-, 
perty in future or for forfeiture of right to 
money or other property already delivered.” 
(The words in bracket are supplied by me). 

32. It was then argued by Mr. Roy 
that the plaintiff has agreed to forego Rupees 
2,000/- out of the decretal amount of Rupees 
10,000/- on condition that the defendant 
would pay him Rs. 8,000/- in the manner 
stated in the compromise decree and there- 


-fore the defendant has no right to compel 


the plaintiff to forego Rs. 2,000/- without pa3y-.. 
ing him Rs. 8,000/- in terms of the decree." 
It was also contended by him that the decree 

does not contain any clause empowering the 

plaintiff to forfeit any sum whatsoever in 

default of payment of any instalments by 

the defendant and it also does not confer any 

right on the defendant, not to speak of its 

forfeiture. Hence, according to him, the 

compromise decree does not contain any penal 

or forfeiture clause or a provision in terrorem 

and therefore, the authorities cited by the 

Counsel for the defendant do not assist the 

defendant in any way but I am not impressed 

by his contentions in view of these submis- 

sions made by Miss. Roy. 

33. It was contended by her that the 
defendant was entitled to pay the amount of 
those two instalments at any time because 
the time for payment of those instalments 
was not of the essence-of the contract be- 
tween the parties and the decree did not 
empower the plaintiff to ignore the untimely, 
payment of the quarterly instalments of 
Rs. 6,000/-. ' She urged that- the decree en- 
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joined the plaintiff to accept Rs. 8,000/. if 
ipaid by the defendant and therefore this ob- 
ligation of. the plaintiff as conferred a cor- 
responding right on the defendant to get rid 
iof -his liability under the compromise decree 
by payment of Rs. 8,000/- instead of Rupees 
10,000/- and this right of the defendant is 
liable to be forfeited by non-payment of any 
two instalments and upon the forfeiture of 
such right the defendant is liable to incur 
an additional liability for Rs. 2,000/- being 
the difference of Rs. 10,000/- and Rupees 
8,000/- and hence these clauses are in the 
nature of penalties. 


34. She pointed out that the recitals 
of the compromise decree shows that the 
plaintiff's claim in this suit was for Rupees 
16,204/- and though the decretal amount was 
not for Rs. 16,204/- and yet the decree says 
that “in the event of the defendant paying tv 
the plaintiff the sum of Rs. 8,000/- in the 
following manner the plaintiff shall accept 
the same in full settlement of his claim in 
this suit" and therefore, she contended that 
it should be held that Rs. 8,000/- is wholly 
unconnected with Rs. 10.000/- for the decree 
enjoined the plaintiff to accept Rs. 8.000/- 
*in full settlement of his claim in this suit" 
and not in full settlement of Rs. 10,000/-. 
In support of this contention she further 
pointed out that the decree says that “in 
default of payment cf any two instalments 
the plaintiff shall be at liberty to execute the 
decree for the balence of the decreta! 
amount then remaining due" but at the same 
time the decree does not say that Rupees 
8,000/- is to be paid towards Rs. 10,000/- 
and therefore, Rs. 8,000/- has been exclu- 
sively set apart for the payment of Rupees 
16,204/- being the ‘claim made by the plain- 
tiff in the plaint. 

35. Why Rs. 3,000/- was-not to be 
paid towards the decretal amount of Rupees 
q10,000/-? Why the plaintiff was not enjoined 
to accept Rs. 8,000/- towards the decretal 
amount of Rs. 10.000/-2 Why Rs. 8.000/- 
was to be paid towards Rs. 16,204/- being 
the plaintiff's claim in the suit though no 
decree for that amount was passed? She 
posed these questions with emphasis and with 
greater emphasis contended that these omis- 
sions and commissions unmistakably indicate 
that the default clauses and the additional 
liability for payment of Rs. 2,000/- are in 
the nature of penaltizs and the stipulation 
for payment of Rs. 10,000/- has been inserted 
in terrorem .for securing the payment of 
Rs. 8,000/- and hence this Court, in exercise 
of its eauitable jurisdiction, should relieve 
the defendant against these penal and forfei- 
ture clauses and also against the provision in 
terrorem inasmuch as the timely payment of 
those instalments is not of the essence of 
the contract between the parties 

36. Mr Roy, on the other hand, con- 
tended that the decree should not be read 








' dn the way it has been presented by Miss 


Roy. He argued that this Court should 
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ignore the imperfect phraseology used by the 
parties in. the compromise decree and this 
Court should oniv look into the substance 
and uot to its form. According to him, the 
expression “the balance of the  decretal 
amount then remaining due" refers to the 
decretal amount of Rs. 10,000/- because no 
decree for Rs. 16,204/- was passed and there- 
fore, it shouid be held that Rs. 8,000/- was 
not set apart for the payment of Rupees 
16,204/- but for the payment of the decretal 
amount of Rs. 10,000/-. 


37. It is true that the Court should 
look into the substance of “he compromise: 
decree and not to its form but that does not 
mean that the Court should rewrite their con- 
tract by imputing an intention which is total- 
ly absent in their mind. In the case of 
Monypenny v. Monypenny, reported ‘in (1861) 
9 HLC 114, Lord Wensleydale, at page 146 
of the report, says this: ' 
etsai the question is not what the par- 


ties to a deed may have intended to do by 


entering into that deed, but what is the 
meaning of ihe words used in that deed; a 
most important distinction in all cases of 
construction and the disregard of which often 
leads to erroneous conclusion." 

In Re. Meredith, ex parte, Chick, re- 
ported in (1879) 11 Ch D 731 at p. 739 of 
the report, Brett, L. J. says this: 

"I am disposed to follow the rule of 
construction which was laid down by Lord 
Denman and Baron Parke......... They said 
that in construing instruments you must have 
regard, rot to the presumed inteniion of the 
parties, but to the meaning of the words 
which they have used.” y 

In the case of Smith v. Lucas, reported 
in (1881) 18 Ch D 531 at p. 542 of the re- 
port, Sir George Jessel M. R. said: 

"One must consider the meaning of the 

words used, not what one may guess to be 
the intention of the parties." 
And in the case of Beard v. Moira Colliery 
Co. Ltd, reported in (1915) 1 Ch 257 at 
Be Zee of the report, Swinfen Eady, L. J. 
said : 

“In the construction of deeds, ordinary 
words should be given their plain and ordi- 
nary meaning.” = P 

38. In this state of the law, in my 
opinion, the contentions of Miss Roy cannot 
be brushed aside. No decree was passed for 
Rs. 16,204/- as- claimed in the plaint and 
yet on the defendants paying Rs. 8,000/- the 
plaintiffs claim in the suit namely Rupees 
16,204/- and not the decretal amount of 
Rs. 10,0C0/- was liable to be satisfied is their 
contract and therefore there is no nexus be- 
tween Rs. 10,000/- and Rs. 8,000/- and simi- 
Jarly it must be held that there is no nexus 
between Rs. 16,204/- and Rs. 10,000/-. Those 
omissions and commissions spoken of by Miss 
Roy are of the highest importance for they 
irresistibly lead to the conclusion that the 
clause “in the event of the defendant paying 
to the plaintiff a sum of Rs. 8,000/- in the 
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following manner, it is further ordered and 
decreed that the plaintiff shall accept the same 


in full settlement of his claim in this suit” - 


cannot be reconciled with the clause “in 
default cf payment of any two instalments 
the plaintiff shall be at liberty to execute the 
decree for the balance of the decretal 
amount then remaining due.” ; 

39. The decree enjoined the plaintiff 
to accept Rs. 8,000/- if paid by the defen- 
dant and therefore, the defendant has a cor- 
responding right to compel the plaintiff to 
accept Rs. 8,000/- in full settlement of the 
plaintiff's claim in the suit namely Rupees 
16204/- but this right of the defendant was 
liable to be forfeited by his non-payment of 
any two instalments and on the forfeiture 
of such right he was liable to incur an addi- 
tional liability for Rs. 2,000/- being the dif- 
ference of Rs. 10,000/- and Rs. 8,000/- though 
there is no nexus between these two sums. 
Hence, in my opinion, the alternative con- 
tentions of Miss. Roy must prevail over the 
contentions of Mr. Roy. 


40. In the premises, I hold that the 
compromise decree created a right in favour 
of the defendant including its forfeiture and 
the impugned clauses are penal provisions 
and they were inserted in terrorem as con- 
tended on his behalf. The timely payment 
of the instalments is not of the essence of 
the contract and therefore the equitable juris- 
diction of this Court in the matter of grant- 
ing relief against penal and forfeiture clauses 
and the provisions in terrorem should be 
exercised in this case and in exercise of that 
jurisdiction. I relieve the defendant against 
those provisions by condoning the delay in 
payment of those two instalments. 


41. Now, the eleventh instalment was 
to be paid by the defendant on January 15, 
1971, to the plaintiff through the Post Office 
in terms of the said letter dated June 24, 
1970. The case of the defendant for non- 
payment of this instalment in time is that 
his illness prevented him from sending it on 
its due date to the plaintiff. He has, how- 
ever, subsequently paid this instalment to 
the plaintiff in terms of the said Order dated 
February 9, 1971, set out earlier. 


42. In these circumstances, Miss. Roy 
invoked the Maxim "lex non cogit ad impos- 
sibilia" discussed at page 171 in Broom's 
Legal Maxim, and contended that illness is 
an accident as stated therein and, therefore, 
this Court has jurisdiction to grant relief to 
the defendant against this accident irrespec- 
tive of any question as to whether the com- 
promise decree contains any penal or for- 
feiture clause or a provision in terrorem in- 
asmuch as the timely payment of the instal- 
ments is not of the essence of the contract 
between the parties. In support of this con- 
tention she also relied on the decision of the 
Supreme Court in AIR 1961 SC 882 (supra), 
cited by Mr. Das, at pages 883-884 of the 
eon where the Supreme Court has said 
this:— 3 
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"How undesirable it is to fix time per- 
emptorily for a future happening which leaves 
the Court powerless to deal, with events that 
might arise in between, it is not necessary 
to decide in this appeal * * * * Such 
procedural Orders though peremptory (condi-. 
tional decrees apart) are in essence, in terro- 
rem, so that dilatory litigants might put 
themselves in order and avoid delay. They 
do not, however, completely estop a Court 
from taking note of events and circumstan- 
ces which happen within the time fixed. For 
example, it cannot be said that, if the ap- 
pellant had started with the full money 
ordered to be paid and came well in time 
but was set upon and robbed by thieves the 
day previous, he could not ask for extension 
of time, or that the Court was powerless to 
extend it. Such orders are not like tne law 
of the Medes and the Persians. Cases are 
known in which Courts have moulded their 
practice to meet a situation such as this and 
to have resorted a suit or proceedings, even 
though a final order had been passed. We 
need cite only one such case, and that is 
Lachmi Narain Marwari v. Balmakund Mar- 
wari, TLR 4 Pat 61 = (AIR 1924 PC 198).” 


43. Miss. Roy also placed strong re- 
lance at pages 118-119 of Storey's Eauity 
Jurisprudence, Vol I including the law dis- 
cussed in the foot-notes of these pages. She. 
also relied on page 184 of the 2nd Volume 
of this book including the relevant Articles 
from Halsbury's Laws of England. 


44. Mr. Roy did not dispute these 
legal principles but contended that they have 
no application for, according to him, the in- 
stant decree is a conditional decree and the 
defendant was not at all ill But, in my 
opinion, Miss Roy has rightly contended that 
this compromise decree cannot be called a 
conditional decree because there is no nexus 
between Rs. 8,000/- and the decretal amount 
of Rs. 10,000/- and because no effect can 
be given to the default clause for Rs. 8,000/- 
was not to be paid towards the decretal 
amount of Rs. 10,000/- and for that reason 
the balance of the decretal amount cannot be 
ascertained even if there is any default in 
payment of instalments. Now, I would like 
to say here that Mr. Roy, in my opinion, has 
rightly contended that no explanation has 
been offered by the defendant for non-pay- 
ment of the fourth instalment on its due date 
and Mr. Das has also admitted this position. 
Hence, the defendant cannot take the advan- 
tage of the principles relied on by Miss Roy 
so far as the fourth instalment is concerned. 

45. As to the non-payment of ‘the 
eleventh instalment it was contended by Mr. 
Roy that this Court should not accept the 
truth of the alleged illness of the defendant in 
the absence of a supporting affidavit of the ` 
doctor. He further contended that the plain- 
tiff has denied this alleged illness of the de- 
fendant but I cannot rely on his denial be- 
cause he was residing at Rajasthan whereas 
the defendant was lying bedridden at Tripura. 


230 Cal. [Prs. 45-54] 


Further, a medical certificate has been an- 
‘nexed with.the affidavit-in-reply and this cer- 
tificate was signed by the doctor in the pre- 
sence of the defendant. The defendant, on 
oath, has said that he was seriously ill and 
his illness is clearly borne out and corro- 
borated by the said medical certificate. 


46. Moreover, Mr. Das offered to put 
the defendant and the said doctor into the 
witness-box for being cross-examined by 
Mr. Roy on the question of illness of the 
defendant but Mr. Roy did not accept this 
offer. In this view of the matter I overrule 
the contention of -Mr. Roy and hold that 
that the defendant was seriously ill as statéd 
by him in his petition and in his affidavit-in- 
reply. , 

47. . Mr. Roy did not dispute that the 
illness is an accident. He also did not dis- 
pute the equitable jurisdiction of this Court 
in the matter of granting relief against an 
accident. The facts and circumstances con- 
clusively show that this illness of the defen- 
dant prevented him from sending the amount 
of the eleventh instalment to the plaintiff as 
stated in the petition and in his affidavit-in- 
reply. Therefore, in exercise of this equitable 
jurisdiction I relieve the defendant against 
this accident by condoning the delay in pay- 
ment of.this instalment. 


48. It was then -contended by Mr. 
Roy that the delay in payment of the fourth 
instalment should not be condoned but even 
if I accept his contention yet the plaintiff 
cannot derive any benefit out of it. The time 
for payment of this instalment is not of the 
essence of the contract, and, therefore, to 
“disregard” this delay will “be to disregard 
nothing" as said by the Supreme Court in 
AIR 1967 SC 868 (supra) In these circum- 
stances it will be an idle formality to keep 
the defendant fastened to his bargain. Fur- 
ther, the default clause is in the nature of a 
penalty as held earlier and, therefore, the 
contention of Mr. Roy is without any sub- 
stance. In this view o? the matter, the delay 
in payment of the fourth instalment is also 
condoned. 


49. The tenth instalment was due on 
October 15, 1970 and it was contended by 
Mr. Roy that the defendant did not pay it 
in time and therefore this application should 
be dismissed alone on the ground that no 
relief has been claimed by the defendant 
with regard to this instalment. But the plain- 
tiff by his Solicitor's letter dated June 24, 
1970, made the Post Office his agent for the 
purpose of receiving the subsequent instal- 
ments and he has received the ninth instal- 
ment in terms of this letter. Then on Octo- 
ber, 15, 1970, the defendant paid the tenth 
instalment to the Post Office but the plaintiff 
refused to accept the same on the'plea that 
this amount was tendered to him by the Post 
Office after October 15, 1970. The payment 
to the Post Office was a payment to him 
and his refusal to accept it was wrongful. 
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He cennot, by his wrongful refusal, make 
the defendant a defaulter. Hence, there is 


:no substance in the contention of Mr. Roy. 


I may also add here that the plaintiff has 
Subsequently received this instalment in terms 
of the Ordef dated February 9, 1971 as stat- 
ed earlier. 


59. The next dispute relates to the 
recording of the payments made by the defen- 
dant. After paying Rs. 7,250/- the defendant 
made this application and during the pen- 
dency of this application he has deposited 
Rs. 750/- being the balance of Rs. 8,000/- 
into this court. It was contended by Mr. 
Roy that Article 125 of the Limitation Act, 
1963, stands in the way of the defendant to 
have -hese payments recorded in the suit 
register but I am not impressed by his con- 
tentior for these reasons. 


51. It. was admitted by Mr. Roy, that 
the plaintiff in his application for transmis- 
sion cf the decree for execution mentioned 
earlier has admitted that he has received all 
instalments due upto the ninth instalment. 
Mr. Roy also admitted before me that the 
plaintiff has received the amount of the tenth, 
to thirteenth instalment and the defendant has 
deposited the remaining instalments into this 
court. 

52. The decree has recorded the pay- 
ment of Rs. 2,000/-. The plaintiff has certi- 


: fied tke payment upto the ninth instalment 


in his said application for transmission of the 
decree for execution. He has received the 
amount of the tenth to thirteenth instalment 
under an Order of this Court and he has 
admitted this fact before me through his 
counsel 1t is well established that no par- 
ticular form of certification is necessary so 
long the fact of payment is admitted by the 
decree-holder. And the remaining instal- 
ments were paid into this Court and they are 
still lying here. 

53. No other contention was made 
by Mr. Roy and hence this application must 
succeed. The plaintiff has already received 
Rs. 2,000/- as recorded in the decree. He 
has also received Rs. 5,250/- before this 
Notice of Motion was taken out on behalf 
of the defendant. During the pendency of 
this application the defendant has deposited 
into this Court Rs. 750/-, being the amount 
of the last two instalments to the credit of 
this suit. 

54. In these circumstances, there will 
be an order in terms of prayer (1) of the 
Notice of Motion. [I further direct that the 
payment of Rs. 6,000/- being the balance of 
Rs. 8,000/- be recorded in the records of 
suit. There will be a further order record- 
ing the full satisfaction of the plaintiff's claim 
in the suit in terms of the above compro- 
mise decree. The plaintiff will be entitled to 
withdrew Rs. 750/- deposited into this Court. 
There will also be an injunction restraining 
the plaintiff from executing this decree. The 
plaintiE shall pay the costs of this applica- 
tion to the defendant. 
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SS. And here I conclude by expres- 
sing my gratitude to these three learned Coun- 
sel for the valuable assistance that they have 
rendered to me. 

Order accordingly. 





AIR 1974 CALCUTTA 231 (V 61 € 5D 
B. C. MITRA AND S. C. DEB, JJ. 
Union of India, Appellant v. Kamal 

Kumar Goswami and others, Respondents. 

Suit No. 2566 of 1947, Appeal No. 95 
of 1969, D/- 22-5-1973. 

Index Note: — (A) Civil P. C. (1908), 
Order 8, Rule 2 — Suit against Government 

_on contract — Defendant denying contract 
and pleading that the plaintiffs cause of ac- 
tion was barred by Section 175 of the Gov- 
ernment of India Act, 1935 — Question of 
legality of contract cannot be raised im ap- 
peal. 

Brief Note: — (A) The plaintiff filed a 
suit against X for damages for breach of 
contract. In the alternative he claimed the 
damage against Government of. India if X is 
found to be the agent of the Government 
of India. The Government in its written 
statement denied the contract, and further 
pleaded that the plaintiffs alleged cause of 
action was barred by the provision of Sec- 
tion 175 of the Government of India Act 
1935. Held that, in the absence of a plea in 
the written statement that there was such an 
agreement but that it was void in law, the 
Government cannot contend in appeal that 
the agency was void for non-compliance with 
Section 175 of the Government of India 
Act 1935. AIR 1954 SC 165, Rel. on. 

i (Para 20) 

Index Note: — (B) Contract Act (1872), 
Section 182 — Principal and agent — Liabi- 
lity fo account indicates relationship of prin- 
cipal and agent. 


Brief Note: — (B) The liability of A 
to account to B for moneys received by A 
from B indicates relation of principal and 
agent between them and negatives the rela- 
tionship of principal and principal, inasmuch 
as no principal is liable to render an ac- 
count to another principal. (Para 19) 

Index Note: — (C) Contract Act (1872), 
Section 70 — Acceptance of non-gratuitous 
benefit — Liability to compensate — Quan- 
tum of compensation. ` 


Brief Note: — (C) A request when ac- 
cepted constitutes an agreement but Sec. 70 
of the Act does not postulate any agree- 
ment between the parties. A request may be 
made by a wholly unauthorised person or 
such request may be wholly invalid in law, 
yet it does not lie in the mouth of a defen- 
dant to say that he is not liable to pay com- 
pensation under Section 70 of the Act in the 
absence of a request where he has received 
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the benefit of the work diss done By d 
laintiff not intending to do so gratuitously. 
pus (Para 33 & 22) 

The amount of compensation payable to 
the plaintiff should be the market value of 
the work done bv which the defendant was 
benefited. AIR 1970 SC 1201; AIR 1971 Cal 
150 and Appeal No. 215 of 1971 (CaD, Rel. 
on. (Para 45) 


Index Note: — (D) Civil P. C. (1908) 
O. 41 R. 33 — Power of Court of appeal — 
Assessment of compensation by Trial Court 
— Interference. 


Brief Note: — (D) A Court of .appeal 
will not ordinarily interfere with the assess- 
ment of compensation awarded to the plain- 
tiff by the Trial Court, where the plaintiff 
is found entitled to compensation. AIR 1920 
Cal 1009, Rel. on. (Para 45) 

. Index Note: — (E) Limitation Act 
(1908), Sch. Articles 115, 120 — Suit for com- 
pensation under Section 70 of the Contract 
Act is not a suit for breach of a contract — 
Suit is governed by Article 120 and not Arti- 
ele 115. (Para 46) 

Index Note: — (F) Maxims — Actus 
curiae neminem gravabit — Mistake of Court 
should not harm litigant. 


Brief Note: — (F) Where leave to sue 
under Section 12 of the Letters Patent was 
granted, but the Judge, by mistake, did not 
sign it and it was argued that in the absence 
of leave to sue, the suit was not maintain- 
able, it was held that the mistakes of the 
Judge or the Officers of the Court should not 
harm the plaintiff and he should be restored 
to the position he would have occupied but 
for the mistake, on the principle of the 
maxim actus curiae neminem gravabit. 

i (Para 48) 

> Index Note: — (G) Civil P. C. (1908), 

Section 20 — Suit for relief under Section 70, 

Contract Act — Demand and refusal in Càl- 

cutta — Calcutta High Court has jurisdiction 
fo try the suit. 


Brief Note: — (G) Where A in Calcutta, 
as agent of the Government of India entered 
into a contract with B and B was to be paid 
by A at Calcutta from out of moneys depo- 
sited by the Government in the Imperial 
Bank of India a£ Calcuta and the demand 
and refusal was in Calcuta. Held that part 
of the cause of action arose in Calcutta and 
that the Calcutta High Court had jurisdiction 
to entertain the suit for compensation under 
Section 70 of the Contract Act. (Para 49) 

Index Note: — (H) Letters Patent (Cal) 
Clause 12 — Leave granted need not be con- 
fined solely to the averments made in the 


plaint. (Para 49) 
Index Note: — (I) Letters Patent (Cal) 
Clause 12 — Carrying on business — Gov- 


ernment if can be said fo carrying on busi- 
ness in a particular place. 

Bricf Note: — (I) The words “carrying 
on business" in Clause 12 of the Letters 


232 Cal  [Prs. 1-4] 


Patent should not be given a restricted mean- 
ing. The Government of India has, at the 
present day, entered the field of commerce, 
and can be said to be carrying on business 
in Calcutia where its head office of its Rail- 
way undertaking is situate. (Paras 53, 54) 

Index Note: — (3) Civil P. C. (1908), 
Section 35 — Order for payment of the costs 


of one defendant by another — Discretion 
of Court. 
Brief Note: — (7) A filed a suit for 


damages against B and C, members of an 
Association, and also the Government for 
breach of contract enzered into by the asso- 
ciation as agents of the Government. C 
denied tbe agency, and B and C had to incur 
large costs in proving the case of agency. 
The Court found that the Association was 
agent of the Government and decreed thé 
suit against the Government with costs. It 
further ordered the Government to pay B 
and C half the cost incurred by B and C. 
Held that there was nothing wrong in -the 
exercise of discretion in making such order. 

` (Paras 61 and 62) 


The Court further held that the other 
half of the costs of B and C should be paid 
by A inasmuch as A could have applied but 
did not apply under Order 1, Rule 8, Civil 
P. C. to sue B and C as representing them, 
and thereby disentitled from recovering the 
costs from the other members, and as he had 
taken full advantage of the presence of B 
and C to prove his case against the Govern- 


ment. 
(Paras 67, 68) 
Index Note: — (K) Limitation Act 
(1908), Section 12 — Exclusion for time for 
getting copiés — Failure fo make tadbirs to 
the Department after decree is signed — 
Effect. i 
Brief Note: — (K) There is no duty 
on the part of the party desiring to appeal 
from a decree of the High Court, to make 
tadbirs to the Department, after the decree 
has been signed by the Judge. Failure of the 
party to do so would not disentitle him from 
excluding the time from the date of the 
signing of the decree till the copy is granted. 
i (Paras 64 and 65) 
Cases Referred: Chronological Paras 
ILR (1972) 2 Cal 154, Union of India v. 
Khemchand Rajkumar 55, 57 
AIR. 1971 SC 141 — (1970) 3 SCC 874, M/s. 
Davecos Garments Factory v. State of 
Rajasthan 21 
AIR 1971 Cal 150 — ILR (1973) 2 Cal 371, 
Great Eastern Shipping Co. Ltd. v. Union 
of India 42, 55, 56 
(1971) Appeal No. 215 of 1971 (Cal), Union 
of India v. Satish Chandra 43 
AIR 1970 SC 1201 = (1903) 3 SCR 415, 
Pillo Dhunji Shaw v. Municipal Corpora- 


tion of the City of Poona 1 
AIR 1968 SC 960 = 1968 Cri LJ 1132, 
State of U. P. v. Maharaj Narain 64 


AIR 1966 SC 1631 == (1964) 2 SCR 145, 
Jang Singh v. Brijlal 48 
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Union of India v. Ladulal Jain 51, 
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Union of India v. A. L. Rallia Ram 21 
AIR 1962 SC 779 = 1962 Supp (1) SCR 876, 
State of West Bengal v. M/s. B. K. Mon- 


dal and Sons 32 
(1961) 2 SCR 918, 


AIR 1961 SC 832 = 
Jagat Dhish Bhargava v. Jawahar Lal 
Bhargava 48, 64 


AIR 1954 SC 165 = 1954 SCR 958, Kalyan- 
pur Lime Works Ltd. v. State of Bihar 20 
AIR 1930 Lah 364 = ILR 11 Lah 375, Secy. 
of State v. G. T. Sarin and Co. 41 
AIR 1927 Mad 689 = 53 Mad LJ. 355, 
Govindarajulu Naidu v. Secy. of State T 


AIR 1922 PC 269 — 49 Ind App 351, Jai 
Behram v. Kedarnath Marwari 48 
AIR 1922 PC 352 — 49 Ind App 307, Pra- 
mathanath Roy v. Lee 64, 65 
AIR 1921 Cal 93 — 25 Cal WN 813, Upendra 
Krishna v. Naba. Kishore 
AIR 1920 Cal 1009 = 24 Cal WN 32 
Justin Hull v. Arthur Francis Paull 45 
(1887) 14 Cal 256, Doya Narain Tewary v. 
Secy of State for India in Council 50, 
51, 52 
B. Das with H. M. Dhar, and D. P. 
Mukherjee, for Appellant; R. P. Bagchi with 
S. S. Ray (for No. 1) and A. P. Chowdhury 
with Rajat Ghosh (for Nos. 2 and 3), for 
Respondents. Rica 
EB, J:— " This appeal is directed 
against the decree for Rs. 1,44,549.87 passed 
in Suit No. 2566 of 1947 of this Court. The 
Trial Court directed the appellant, who was 
the third defendant. to pay the full costs of 
the suit to the respondent Mr. Goswami who 
brought that action and half cost to the res- 
pondents 2 and 3 who were the other defen- 
dants in the Court below. 


2. The Indian Tea Association is an 
incorporated association of members. The 
respondents 2 and 3 are the members of this 
Association. Mr. Goswami used to act as a 
contractor under the Association. 

3. On September 3, 1947, Mr. Gos- 
wami filed the above suit against the Domi- 
nion of India and the other respondents on 
these averments made in the plaint. In 
1944, the Association appointed him as a 
contractor to do excavation and earthwork for 
an aerodrome including the construction of 
drains in connection with Project known 
as Misamary Project in Assam. The Associa- 
tion agreed to pay him for those works at 
the rate which he was getting from the As- 
sociation in connection with the work done 
by him at Dergoan in Assam. In January 
1944 he commenced the said work and com- 
pleted it in July 1944. The Association have 
refused to pay bim the balance sum of 
Rs. 1,97,715-6-9 pies inclusive of interests 
for those works done by him. 

4. Mr. Gossami claimed the above 
sum on the basis of a contract between him 
and the Association and alternatively under 
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Section 70 of the Indian Contract Act. He 
added the Dominion of India as a defen- 
dant on the allegation that before filing the 
suit he came to know that the Assocation 
was alleging that the Association had acted 
as the agents of the Government of India 
and if the Court found that fact to be true 
he would claim the above sum from the 
Dominion of India. He served notice under 
Section 80 of the Code of Civil Procedure 
on the Dominion of India and then filed the 
suit, 
Tor sS, The respondents 2 and 3, in their 
written statement, denied the contract plead- 
ed by Mr. Goswami including their liability 
by pleading that the Association had acted as 
the agents of the Government of India as 
stated in the plaint. The Dominion of 
India, however, denied that fact and, inter 
alia, pleaded: “The plaintiff’s alleged cause 
of action, if any, against this defendant is 
barred by the provision of Section 175 of 
the Government of India Act 1935". The 
appellant was substituted in place of the 
Dominion of India after the Constitution 
came into force and contested the suit. 


6. The trial Court held that there was 
no contract between Mr. Goswami and the 
Association as pleaded in the plaint. The 
learned Judge found that the Association 
acted as the agents of the Government of 
India. He also found that Mr. Goswami 
lawfully did the said work not intending to 
do so gratuitously and the Government of 
ne had enjoyed the benefit of the said 
work. 


7. In these circumstances the afore- 
Said decree was passed against the appellant 
and the suit was dismissed against the res- 
pondents Nos. 2 and 3. Hence, this appeal 
is directed against that decree and the judg- 
ment of the trial Court and the respondents 
2 and 3 have filed cros-objection claiming 
full costs of this suit. 

8. It is not necessary for us to go 
into the issues framed by the trial Court for 
the Counsel Mr. H. M. Dhar, appearing for 
the appellant, confined his contentions only 
to the following points: 

1) The Association did not act as the 

agents of the appellant; 

(2) The plaint does not disclose any 
cause of action against the appellant 
under Section 70 of the Indian Con- 
tract Act; j| 

(3) The appellant did not enjoy any bene- 
fit of the said work done by Mr. 
Goswami; 

(4) Mr. Goswami has failed to prove 
the compensation claimed by him 
under Section 70 of the Contract 
Act; 

(5) The claim of Mr. Goswami is barred 
by the law of limitation; 

(6) This Court has no jurisdiction to try 
this suit; and ` 
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(7) The appellant, in any event, is not 
liable to pay half costs of the suit to 
those two respondents. 

Mr. Goswami gave evidence and he call- 
ed a few witnesses in the trial Court. The 
respondents 2 and 3 called many witnesses 
and most of them were examined on Com- 
mission in England. The appellant did not 
call any witness. 


9. It is necessary for us to record 
here that Mr. Dhar did not dispute that the 
Association appointed Mr. Goswami to do 
the work mentioned in the plaint. He also 
did not dispute that Mr. Goswami faithfully 
and efficiently executed those work as found 
by the trial Judge. Mr. Dhar further ac- 
cepted the finding of the trial Court on the 
quantum of work done by Mr. Goswami and 
thereby relieved us from, going into the mass 
of evidence adduced on these points. 

Point No. 1: Í 

18. We are not impressed by the con- 
tention of Mr. Dhar to the effect that the 
witnesses called by the respondents 2 and 3 
have given untrue evidence on the question 
of agency. These witnesses were all res- 
‘pectable gentlemen. Some of them were 
the members of the Association at the rele- 
vant time. They held very high position in 
life. They said that the Association acted 
as “honorary” agents of the Government of 
India and yet the appellant did not call any 
witness to contradict their oral testimony. 
Further, the documents exhibited in the suit 
fully support their evidence. 


il. India was threatened with Japa- 
nese invasion with the fall of Burma in the 
last World War. The Japanese took their 
position on the borders of Assam. Supply to 
China was also threatened. There was herd- 
ly any good road and aerodrome in Assam. 
The Government of India was unable to meet 
this grave emergency and was moving heaven 
and earth to find out the ways and means 
in the matter of construction of roads and 
aerodromes in Assam to meet the threaten- 
ed invasion. 


12. The Tea-estates in Assam were 
mostly owned by the membrs of the As- 
sociation. They knew this part of the country 
very well. They had also the resources and: 
many contractors used to work under them. 


13. In these circumstances, two Army 
Officers came down from Delhi to Calcutta 
and met two influential members of the As- 
sociation. Those two membrs were Sir James 
Jones and Mr. Earnest James Nicholls. It 
was arranged between them in that meeting 
that the Association would help the War De- 
partment during that grave emergency. Then 
these two gentlemen, representing the Asso- 
ciation, went to Delhi where it was arranged 
between the Government of India and the 
Association that the Association who would 
act as the “honorary” agents of the 
Government of India who would finance 
the Association for constructing roads 
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and aerodromes in Assem for and on bebaif 
of the Government of India. 

- 14. Sir James Jones is no longer alive 
and the aforesaid facts were stated by Mr. 
Nicholls: and also amongst other witnesses 
by Sir Percival Joseph Griffiths. These two 
respectable gentlemen: were examined on 
Commission and they were: not cross-exa- 
mined on this aspect of the case by the coun- 
sel for the appellant. 'The learned Judge ac- 
cepted their evidence and we do not find any 
reason fo say anything against his findings. 

15. The Association also appointed 
other contractors to do other work in con- 
nection with the other Projects in Assam for 
the Government of India. Those contractors 
were pressing for payment in connection 
with the work done by them from time to 
time. In these circumstances, Sir Percival 
Griffiths went to Delhi and met Sir Eric 

Coates who was the Military Adviser to the 
War Department of the Government of India. 
Cir Percival requested Sir Eric to make ar- 
rangements for payment to which Sir Eric 
agreed. Then, Sir Eric wrote a letter dated 
March 1, 1942 to the Association material 
portion of which is set out below: 

“I am directed by the Governor-General- 
in-Council to delegate to the committee of 


the Indian Tea Association authority to incur - 


miscellaneous expenditure on behalf of the 
Government. 

A credit of one Lac in the first instance 
in their name will be opened immediately 
with the Imperial Bank of India Clive Street 
Branch, Calcutta against which the commit- 
tee may draw. This credit will be replenish- 
ed when exhaustéd if necessary on applica- 
tion by the committee to this department. 


The Commitee will render monthly ac- 
counts of expenditure incurred to the Con- 
troller of Military Accounts, Eastern Com- 
mand, Meerut with a copy to this depart- 
ment.” 

Copies of this letter were sent by Mr. R. L. 
Chamber, Deputy Finance Adviser of the ap- 
pellant, to the Director of Audit, Defence 
Services and to the Military Accountant- 
General with a direction to the latter, inter 
alia, to this effect: “take immediate steps to 
open the credit with the Imperial Bank, and 
should the Controller of Military Accounts 
- wish to raise any comments on the monthly 
accounts as he receives he should do so only 
through this Department." 

16. It is an admitted fact that in 
terms of the above letter an account was 
opened by the Government of India with the 
Imperial Bank of India at Clive Street in Cal- 
cutta and it was operated by the Associa- 
tion. It is also an admitted fact that this 
account was replenished from time to time 
by the Government of India in terms of that 
letter. Further, the Association from time to 
time sent monthly statement of account as 
to the disbursements made by them from the 
said accounts to the Departments concerned 
of the Government of India and the Gov- 
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eznment of India accepted those statements 
as correct. These facts, in our opinion, con- 
clusively show that the Association had acted 
as the agents of the Government of India. 


17. Moreover, the statements made 
in the aforesaid letter dated March 1, 1942, 
conclusively show that the Governor-General- 
in-Council authorised the Association to 
incur miscellaneous expenditure on behalf of 
the Government of India. This authority to 
incur expenditure on behalf of the Govern- 
ment, in our opinion, conferred a further au- 
thority on the Association to do all reason- - 
able acts that were required to be done by 
the Association on behalf of the Government 
of India in connection with such expenditure. 
In other words, this power on its face em- 
powered the Association to do all work for 
and on behalf of the Government of India 
and hence, in our opinion, it further esta- 
blishes the fact that the Association had acted 
as the agents of the Government of India. 


18. In this connection it is also ne- 
cessary for us to refer to a letter dated April 
26, 1946, written to the Association by Mr. 
S. N. Russell who was- the Joint Secretary 
to the War Department. Mr. Russell admit- 
ted in that letter that the Association had 
acted as the agents of the Government of 
India on honorary basis. Mr. Russell gave 
evidence on Commission and he proved that 
letter. He was not cross-examined on this as-` 
pect of the case by the Counsel for the ap- 
pellant. Further, the appellant did not call 
any witness to get rid of the aforesaid ad- 
mission made by the Government of India 
through Mr. Russell. 


19. The contention of Mr. Dhar 
namely that the relationship between the As- 
sociation and the Government of India was 


that of principal and principal, in our 
opinion, has no substance. No princi- 
pal is liable to render any account to 
another principal. The above letter 


dated March 1, 1942, militates against this 
contention of Mr. Dhar. No such case was 
even made out in the written statement of 
the Dominion of India. No fact was also 
pleaded to constitute such relationship. 


29. It was then contended by Mr. 
Dhar that the said agency was void due to 
the non-compliance with the provisions of 
Section 175 (3) of the Government of India 
Act, 1935. We have already quoted the 
pleading in this behalf and, in our opinion, 
that pleading is not sufficient enough to enable 
Mr. Dhar to raise this question. No claim 
can be barred under that: Section for its 
language does not say so. The Dominion of 
India did not take the plea that there was 
such an agreement and it did not comply 
with the provision of Section 175 (3) of the 
said Act. Further, the decision of the Sup- 
reme' Court in the case of Kalyanpur Lime 
Works Ltd. v. State of Bihar, reported in 
AIR 1954 SC 165, is directly on this point 
and it is against the contention of Mr. Dhar. 
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21. Moreover, the said letter dated 
March 1, 1942, was. written under the direc- 
tion of the Governor-General-in-Council and 
it shows that the Governor-General-in-Coun- 
cil had already appointed the Association as 
its agents. The materials on the record con- 
clusively show that the Government of India 
had acted upon that letter throughout. In 
these circumstances and in view of the deci- 
sions of the Supreme Court in the case of 
Union of India v. A.  L. Rallia Ram, 
reported in AIR 1963 SC 1685, and in the 
case of M/s. Davecos Garments Factory v. 
State of Rajasthan, reported in AIR 1971 
SC 141, we overrule the contention of Mr. 
Dhar. 


22. It does not matter in the least 
even if that agency was void for the ap- 
pellant having received the benefit of the 
said work done by Mr. Goswami must pay 
him compensation under Section 70 of the 
Indian Contract Act as stated later on. In 
these circumstances it is not necessary for us 
to go into other evidence on the record for 
the purpose of showing that the Association 
acted as the agents of the Government of 
India. In this view of the matter we accept 
the finding of the trial Judge and overrule 
this point of Mr. Dhar. 

Point No. 2: 

23. Though it was pleaded in the 
written statement of the Dominion of India 
that the plaint does not disclose any cause 
of action against the Dominion of India but 
its Counsel did not raise any issue on it and 
accordingly the Trial Court did not frame 
an issue in this behalf. Be that as it may, 
we have allowed Mr. Dhar to make his sub- 
mission on it and hence to appreciate his 
contentions it is necessary to set out para- 
graphs 7 and 10 of the plaint below: 
Paragraph 7: 

"The plaintiff did the said work at the 
request of the defendants not intending to 
do so gratuitously. The defendants receiv- 
ed the benefit of the said work and are 
bound to make a reasonable compensation 
therefor." . 

Paragraph 10: 

“Tt is now alleged that the defendants 
acted as the agents.. of the Government of 
India in ordering" and getting the work 
hereinbefore mentioned done which was in 
connection with construction of Aerodromes. 
In the event, of it transpiring that the defen- 
dants acted as agents as now alleged, the 
plaintiff will claim the relief asked for here- 
in against the Union of India also on the 
Basis aforesaid.” 

24. Now, the cause title of the plaint 
said that the first two defendants were sued 
for selves and as representing the other 
members of the Association and in para- 
graph 1 of the plaint it is said that the 
Association would hereinafter be called as 
the “defendants”. In these circumstances Mr. 
Dhar contended that statements made in 
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paragraph 7 solely relate to the Association 
and therefore the plaint does not disclose 
any cause of action against the appellant but 
we are not impressed by it. 

25. The statements made in para- 
graphs 7 and 10 of the plaint should be 
read together. The words “on . the basis 
aforesaid" used in paragraph 10 are of pivo- 
tal importance on this. question. They 
brought the statements made in paragraph 7 
into paragraph 10 and hence the pleading is 
that the appellant had received the benefit of 
the said work. Further, paragraph 1 of the 
plaint is to be read subject to the cause title 
Of the plaint where the appellant has also 
been described as the defendant. Hence, 
in our opinion, the plaint discloses a cause 
of action under Section 70 of the Indian 
Contract Act against the appellant. More- 
over, the word “defendants” means all parties. 
against whom the. suit is filed and the meaning 
of this word does not depend on the volition 
of the draftsman. 

26. Furthermore, an alternative con- 
struction of the  plaint is also  pos- 
sible and the substance of it is that 
the appellant through its agents hav- 
ing received the benefit of the said work 
is liable to pay the compensation to Mr. Gos- 
wami who lawfully did the said work not in- 
tending to do so gratuitously and therefore 
the LET of Mr. Dhar is without any 
merits. . 


Point No. 3: 


27. Mr. Dhar urged that the Asso- 
ciation and not the appellant had received 
the benefit of construction of the said aero- ` 
drome but many witnesses including Sir 
Percival Griffiths and Mr. Norman Dawson 
have said that the benefit of the construction 
of that aerodrome was received solely by the 
appellant. In this connection it is to be 
noticed here that Mr. Dawson supervised all 
those works including the construction of that 
aerodrome. Many witnesses have said that 
after its construction this aerodrome remain- 
ed under the exclusive control of the Indian 
Army and, in our opinion, it must be so. 
They have said that it was a protected place 
and we cannot disregard their evidence in 
view of the said grave emergency. 


28. Sir Percival Griffiths and Mr. 
Dawson specifically said that the appellant 
enjoyed the benefit of all those works done 
by Mr. Goswami and these two gentlemen 
were not even cross-examined on this aspect 
of the case and, further, the appellant did not 
even call any witness to dispróve their state- 
ments. 

29. The plan for this Project was 
prepared by the Army Officers in consulta- 
tion with Mr. Nicholls and all those works 
were:done by Mr. Goswami in accordance 
with the said plan to the complete satisfac- 
tion of the Government of India. Mr. Rus- 
sell, in his said letter of April 26, 1946, 
said: "it is recognised that the Government 
is finally responsible for the said work" and 
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yet he was not cross-examined on it by the 
Counsel for the appellant. 

30. Mr. Goswami was paid Rs. 1 
lakh by the Association out of the funds 
placed at their disposal by the Government 
of India. It is impossible for us to believe 
that the Government of India would have 
paid the sum of Rs. 1 lakh to Mr. Goswami 
through the Association without receiving any 
benefit of the said work done by him. The 
Military Accountant-General and the Control- 
ler of Accounts would not have sanctioned 
this payment had the appellant enjoyed no 
benefit and the appellant would have demand- 
ed back this money from the Association. 


It is on the record that even after the ins- 


titution of the suit the appellant did not 
write a single letter to the Association mak- 
ing any such claim though, the Association 
went on submitting statements of account each 
and every month to the appellant. 


31. Mr. Dhar was in the trial Court 
and he failed to give us any explanation as 
to why the appellant did not adduce any evi- 
dence in rebuttal to show that the benefit of 
the said work was not received or enjoyed 
by the appellant in spite of all these mate- 
rials on the record. The only conclusion 
.that can be reached from the materials on 
the record is that the finding of the trial 
Judge is correct in this behalf and hence 
we overrule the contention of Mr. Dhar. 


32. The law of Sectión 70 of the Con- 
tract Act is well settled by the majority deci- 
sion of the Supreme Court in the case of 
State of West Bengal v. M/s. B. K. Mondal & 
Sons, reported in AIR 1962 SC 779, and yet 
it was contended by Mr. Dhar that this sec- 
tion has no application for the Government 
of India did not directly make any request 
to Mr. Goswami to co those works but this 
very contention was overruled by Gajendra- 
gadkar, J.. (as he then was), in that majority 
decision of the Supreme Court. 

33. A request when accepted consti- 
'tutes an agreement but Section 70 of the Act 
does not postulate any agreement between 
the parties. ' A request may be made by a 
wholly unauthorised person or such request 
may be wholly invalid.in law and yet it does 
not lie in the mouth of a defendant to say 


that he is not liable to pay compensation. 


under Section 70 of the Act in thé absence 
of a request where he has received the bene- 
` fit of the work lawfully done by the plaintiff 
not intending to do so gratuitously. Hence, 
there is no merits in the contention of Mr. 
Dhar. 

Point No. 4: . 

34. | Mr. Goswami claimed compensation 
at the rate of Rs. 20/- per 1000 cft. for the 
earth work and at the rate of Rs. 40/- per 
1000 cft. for the drain work whereas the 
Association offered ta pay him at the rate 
of Rs. 15/- for the earth work and Rs. 30/- 
for the drain work. The trial Judge accepted 
the rates of Mr. Goswami and awarded com- 
pensation on those rates. 
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3v 2:135, It was contended by Mr. Dhar 
that there is no material on the record to 
show that those rates were the reasonable 
rates for Misamary Project. He further con- 
tended that Mr. Goswami did not adduce any 
eviderce to prove that those rates were the 
market rates for that Project but we should 
recorc here that when .Mr. Bagchi told us 
that Dargoan rates were the rates for Misa- 
mary Project and on that basis evidence was 
adduczd. Mr. Dhar did not dispute those 
statements of Mr. Bagchi. Be that as it may, 
it was admitted before us by the Counsel for 
all parties that Misamary is situatéd within 
the District of Lakimpur. The rates proved 
by the respondents 2 and 3 show that Lakim- 
pur rate for earth work per 1000 cft. was 
Rs. 22-8 as. They further show that the 
drain work rate of Lakimpur was Rs. 30/- 
per 1000 cft. provided that the depth of the 
trenches did not go below 3 ft. and the con- 
dition of the soil was not wet and provid- 
ed further that the deposits were to be made 
by the side of the trenches. 

36. It is also on the record that 
Mr. Dawson asked Mr. Milburne, a member 
of the Association, to take into consideration 
of all rates for eath work available to the 
Association for striking a mean rate for the 
purpose of making payment at that mean 
rate to Mr. Goswami. Our attention was 
drawn to those rates and they show that the 
said mean rate was Rs. 20.32 P. per 1000 cft. 
for the said earth work. The trial Judae 
also took into consideration those rates and, 
in our opinion, he rightly held that Rs. 20/- 
per 1000 cft was a reasonable rate for the 
said earth work done by Mr. Goswami. 


37. These facts are relevant on the 
question of rate regarding the drain work. 
Mr. Goswami executed those works during the 
rainy season when the condition of the soil 
was set. The depth, of the trenches excavat- 
ed by his workmen was between 6 feet to 11 
feet. The deposits were made by those 
workmen at a distance of about 70 ft. from 
those trenches. These facts lead to an irre- 
sistible conclusion that Mr. Goswami claim- 
ed a lower rate for those drain works, The 
trial Court, after considering all relevant 
materials on the record, came to the conclu- 
sion that Rs. 41/- per 1000 cft. was the tea- 
sonable rate for the said" drain work. e 
have also gone through the records and in 
our opinion the learned Judge rightly came 
to the said conclusion. 


38. Further, the appellant did not ad- 
duce any evidence to show that the rates 
claimed by Mr. Goswami were not the rea- 
sonable or market rates for those works. 
Those works were done by Mr. Goswami 
under a precarious condition during the said 
emergency. He had to bring specialized 
workmen from the Province of Bihar to 
the work-site for doing those works. 


Mr. Goswami made out his bills on those 


‘rates claimed by him and submitted those 


bills tc the Association during the progress of 
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the work. The Association paid him Rs. 1 lakk 
against those bills without questioning -those 
rates. It was only after the completion of 
those works that the Association raised a dis- 
pute on those rates at the instance of Mr. 
Nicholls. 

39. It is true that the rates were not 
settled before the work was started as found 
by the learned Judge but the fact that the 
payment was made at the bill rates, in our 
opinion, conclusively establishes the fact that 
the Association accepted those rates as rea- 
sonable market rates for those works for 
Misamary Project otherwise the Association 
would not have paid such a large sum of 
money to Mr. Goswami. 

40. Those bills were exhibited in the 
- trial Court without any objection. No cross- 
examination was directed on those rates men- 
tioned in those bills. The appellant did not 
even call any witness to contradict those 
rates and one lakh of rupees was paid to Mr. 
Goswami in terms of those bills. 


41. In these circumstances, the learn- 
ed Counsel Mr. Bagchi for Mr. Goswami, 
placed strong reliance on the decision of the 
Supreme Court in the case of Pillo Dhunji 


Shaw v. Municipal Corporation of the City . 


of Poona, reported in AIR 1970 SC 1201. 
In that case, on the question of compensa- 
tion payable under Section 70 of the Con- 
tract Act, the Supreme Court, at pp. 1204- 
1205, said as follows: 3 

“The trial Court awarded to the plain- 
tiff the invoice value of the goods delivered 
by him. The learned Judge was of the view 
that the plaintiff, as the sole selling agent of 
“motor spare parts" for the manufacturers 
in the Bombay State, was entitled to the 
listed price with 124% thereon because: of 
the increase notified by the manufacturer. In 
the view of the learned Judge the price for 
which the plaintiff made out an invoice was 
“reasonable and proper”. The High Court 
held that the plaintiff may recover compen- 
sation equal to the “fair price” of the goods. 

In our view the High Court was in error 
in holding that the plaintiff is entitled not to 
the invoice value of the goods, but only to 
"the fair price" of the goods. Under Sec- 
tion 70 of the Contract Act, a person law- 
fully delivering goods to another, and not 
intending to do so gratuitously, is entitled 
to demand that the goods delivered shall be 
returned, or that compensation for the goods 
shall be made. Compensation would normal- 
ly be the market price of the goods. By 
refusing to return the goods, the person, to 
whom the goods have been delivered cannot 
improve his position and seek to pay less 
than the market value of the goods. The 
High Court of Lahore in Secy. of State v. 
G. T. Sarin and Co, ILR 411 Lah 375 = 
(AIR 1930 Lah 364) held that a person with- 
out an enforceable contract in his favour 


supplying goods to a Government Department. 


is entitled to a money equivalent of the goods 
delivered assessed at the market rate pre- 





"Union of India v. K. K. Goswami (Deò I.) 


Pr. 28-43] Cal. 237 


vaiing on the date on which the supplies 
were made. 

The plaintiff had made out an invoice 
in respect of the goods delivered. The Trans- 
port Manager accepted the goods or behalf 
of the Corporation and appropriated them. 
He had satisfied himself that the rates quot- 
ed were “proper rates". The plaintiff was 
paid in respect of other goods supplied at 
tbe rates quoted in the price-list together with 
incidental charges. The plaintiff was the sole 
selling agent in the Bombay State and the 
additional 124% which the plaintiff claimed 
on the listed price was by reason of the 
increase in the price made by the manufac- 
turers. There is no reason to hold that the 
Invoice price was more than the market value 
of the goods. If it was the contention of 
the Corporation that the market rate was less 
than the invoice price it was opea to the 
Corporation to lead evidence about the ruling 
rates at which the spare parts were sold ia 
India by other agents of the manufacturers. 
But no such attempt was made. The 
plaintiff, in our judgment, was entitled to tne 
market value of the goods at the date of 
supply, and, in our judgment, the invoice 
value was the prevailing market value of the 
goods". . 

42. Mr. Bagchi also placed strong 
reliance on the case of Great Eastern Ship- 
ping Co. Ltd. v. Union of India, reported in 
AIR 1971 Cal 150, where the defendant ad- 
duced no evidence to contradict the rate of 
freight proved by the Company for carrying 
a cargo of coal from Calcutta to Cochin 
and following the above decision of the 
Supreme Court it was held that the defen- 
dant was liable to pay compensation under 
Section 70 read.with the- third paragraph of 
Section 73 of the Contract Act to the Com- 
pany at that rate which was held to be the 
market rate in that case. 


43. In Appeal No. 215 of 1971, 
Union of India v. Satish Chandra, of this 
Court there was an arrangement between the 
Land Customs Authorities and the Railway 
Administration under which the Station 
Master of Bongaon used to handle the raii- 
way wagons for the purpose of checking by 
the Customs Officers for preventing the 
smuggling of goods to the then East Pakistan 
and for that extra work the Railway Ad- . 
ministration used to pay those Station Mas- 
ters at the rate of Rs. 7.50 per wagon. While 
that arrangement was subsisting Mr. Ghose 
became the Station Master of Bongaon and 
he did the said work and his bills upto 
July, 1958 were duly paid at that rate by the 
Union of India who however refused to pay 
his subsequent bills and that refusal was 
made after his retirement from the service. 
In these circumstances, the trial Judge dec- 
reed the suit under Section 70 of the Con- 
tract Act by allowing him compensation at . 
the said rate and therefore in the Court of 
Appeal it was urged before me and A. N. 
Sen, J., for the Union of India that the said 
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rate was not the market rate for that work 
but we overruled it by following the said 
decision of the Supreme Court in our un- 
reported judgment dated September 14, 1972. 
Hence, the law is well settled on this point. 


44. Mr. Goswami and the respon- 
dents 2 and 3 adduced evidence on the mar- 
ket rates for those works. The appellant did 
not adduce any evidence to show that those 
gates were not the market rates. The Asso- 
ciation paid Rs. 1 lakh to Mr. Goswami at 
the said rates. The appellant knew about 
that payment from the monthly statements 
of account submitted by the Association to 
the appellant and in spite thereof the appel- 
.lant did not raise any dispute on those rates 
even after receiving the notice under Sec- 
tion 80 of the Code of Civil Procedure. 


45. In this view of the matter it must 
be held that the trial Judge rightly awarded 
the said compensation against the appellant. 
Further, it is well established by the decision 
of this Court in the case of Justin Hull v. 
Arthur Francis Paull, reported in 24 Cal WN 
352 = (AIR 1920 Cal 1009) that the Court 
of Appeal should not ordinarily interfere 
with the assessment of compensation made by 
the trial Court. We do not find any justifi- 
cation in holding that the trial Court 
erred in any way in awarding the said com- 
pensation and moreover on a review of all 
televant materials on the record we have 
also come to the conclusion that Mr. Gos- 
wami is entitled to receive- compensation at 
the rates claimed by him for those. works for 
in our opinion those rates were the market 
rates for the said work done' by Mr. Gos- 
wami and hence we cverrule the contention 
of Mr. Dhar. 


Point No. 5: 


46. It is an admitted fact that Mr. 
Goswami started those works on January 27, 
1944 and completed them on July 10, 1944. 
This suit was filed on September 3, 1947 and 
Mr. Dhar contended that it was time-barred 
under Article 115 of the Limitation Act 
1908. But that Article has no application 
for there is no contract between the appel- 
lant and Mr. Goswami whose claim is based 
on Section 70 of the Contract Act and there- 

.fore it is governed by Article 120 of the 
Limitation Act, 1908. . Hence, the suit was 
filed well within time. Further, the decision 
of this Court in the case of Upendra Krishna 
v. Naba Kishore, reported in 25 Cal WN 
813 = (AIR 1921 Cal 93) is directly against 
the contention of Mr. Dhar and hence it is 
without any merits. 

Point No. 6: 

47. It was contended by Mr. Dhar 
that there is nothing on the record to show 
that leave under Clause 12 of the Letters 
Patent was granted for instituting this suit 
but in our opinion there is no substance in 
this contention. The materials on the record 
conclusively show that the learned Master, 
after receiving the plaint, went to a learned 
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Judge of this Court who granted such leave 
but his Lordship inadvertently forgot to put 
his signature below the endorsement made in 
that behalf. The Writ of Summons served 
on the defendants also show that leave under 
Clause 12 was granted by the learned Judge., 
It was the mistake of said learned Judge 
and also the mistake of the learned Master 
Whose duty was to see that it was signed 
by his Lordship. 

48. No litigant should ever suffer due 
to any mistake or fault of the Court is the 
law laid down in the cases of Rodger v. 
Comtoir d’ Escompte de Paris, LR 3 PC 465 
at p. 475; Jai Berham v. Kedarnath Marwari, 
49 Ind App 351 at pp. 355, 356 — (AIR 
1922 PC 269); Jagat Dhish Bhargava v. 
Jawahar Lal Bhargava, AIR 1961 SC 832 at 
p. 836. Further, in the case of Jang Singh 


- V. Brijlal reported in AIR 1966 SC 1631 at 


p. 1633, Hidayatullah, J.. (as he then was) 
Says this: 

"There is no higher principle for the 
guidance of the Court than the one that no 
act of Courts should harm a litigant and it 
is the bounden duty of Courts to see that if 
a person is harmed by a mistake of the 
Court he should be restored to the position 
he would have occupied but for that mis- 
take. This is aptly summed up in the maxim, 
‘Actus curiae neminem gravabit’ ". 

, In this view of the matter we overrule 
this contention of Mr. Dhar who then con- 
tended that Mr. Goswami having obtained 
leave to institute this suit under Clause 12 
of the Letters Patent by pleading that the con- 
tract in suit was entered into in ‘Calcutta with- 
in the jurisdiction of this Court and having 
failed to prove this contract we should hold 
that this Court has no jurisdiction to try this 
suit for, according to him, no part of the 
cause of action had arisen within its juris- 
diction but again we overrule this objection. 


49. The Government of India opened 
the said account with the Imperial Bank of 
India of Clive Street which was and still is 
situated in Calcutta within the jurisdiction of 
this Court. The Association acted as the 
agents of the Government of India in Cal- 
cutta within the jurisdiction of this Court. 
Mr. Goswami was to be paid from this ac- 
count by the Association. Mr. Goswami 
went to the office of the Association which 
was and still is situated within the jurisdic- 
tion of this Court and he demanded pay- 
ment of the balance sum but the Associa- 
tion refused to pay him. This demand and|. 
refusal took place in Calcutta within the 
jurisdiction of this Court. All these facts 
constituted a part of the cause of action for 
this suit. Leave under Clause 12 of the 
Letters Patent was duly granted and there- 
fore this Court has jurisdiction to try this 
suit. We also do not find any justification in 


„holding that such leave should be confined; 


solely to the averments made in the plaint 
as contended by Mr. Dhar. 
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50. Tt was lastly contended by Mr. 
Dhar that this Court has no jurisdiction to 
try this suit for the appellant does not carry 
on any business within the meaning of that 
expression used in Clause 12 of the Letters 
Patent as held in the case of Doya Narain 
Tewary v. Secy. of State for India in Coun- 
cil, reported in (1887) ILR 14 Cal 256, and 
in the case of Govindarajulu Naidu v. Secy. 
of State, reported in AIR 1927 Mad 689. 


51. The case of Doya Narain Tewary 
v. Secy. of State for India in Council, (1887) 
. ILR 14 Cal 256 (supra) was decided in the 
year 1866. It appears from pages 273-274 
of the report of that case that the Secretary 
of State for India in Council used to carry 
on business at that time within the jurisdic- 
tion of this Court. In spite of this fact a 
Division Bench of this Court, by giving a res- 
tricted meaning to the words “carrying on 
business” used in Clause 12 of the Charter, 
came to the-conclusion that this Court had 
no jurisdiction to try that suit. In our opin- 
ion, no reliance can any longer be placed on 
that decision for it is contrary to the decision 
of the Supreme Court in the case of Union 
of India v. Ladulal Jain reported in AIR 
1963 SC 1681. 


52. The case of Govindarajulu Naidu 
v.'Secy. of State, AIR 1927 Mad 689 (supra) 
was decided in the year 1927 by the Madras 
High Court by’ following the decision in 
Doya Narain Tewary’s case (1887) ILR 14 
Cal 256 and for the same reason we are 
unable to place any reliance on that decision. 


§3. We do not find any justification 
in giving a restricted meaning to the expres- 
sion “carry on business” used in Clause 12 
Of the Charter. The learned’ Judges who 
delivered judgments in those two cases cited 
by Mr. Dhar followed the earlier decision but 
when those earlier cases were decided the 
Government of India did not carry on any 
business and this vital fact was overlooked 
by their Lordships. In our opinion, these 
` two decisions in any event ceased to be good 
Jaw the moment the Government of India 
entered the field of commerce for the law 
changes with the changing. Society. 


B4. It has been held by the Supreme 
Court in AIR 1963 SC 1681 (supra) that the 
Government of India carries on business in 
its Railway undertakings and the Court con- 
cerned had jurisdiction to try that suit against 
the Union of India for the head office of 
that Railway undertaking was situated within 
the territorial limits of that Court. It was 
admitted by Mr. Dhar before us that the 
head office of one of the Railway undertak- 
ings of the Government of India was situat- 
ed at Fairlie Place in Calcutta within the ju- 
risdiction of this Court at the time of insti- 
tution of this suit and that head office is still 
Situated therein. He, however,  contended 
that this Court has no jurisdiction to try this 
suit for the cause of action for the suit did 
not arise out of any transaction between Mr. 
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Goswami and the said Railway undertaking 
of the Government of India. 

55. Apart from the aforesaid admis- 
sion of Mr. Dhar we should also take judi- 
cial notice of the facts namely that the head 
office of one of the Railway undertakings of 
the Government of India was situated with- 
in the jurisdiction of this Court at the time 
of institution of the suit and it is still situat- 
ed there as was pointed out by my learned 
brother to Mr. Dhar in course of hearing 
of this appeal. In these circumstances, Mr. 
Bagchi argued that the contention of Mr. 
Dhar was without any substance for it is 
covered by my two decisions in AIR 1971 
Cal 150 (supra) and in the case of Union of 
India v. Khemchand Rajkumar, reported in 
ILR (1972) 2 Cal 154. 


56-57. In AIR 1971 Cal 150 (supra) at 
pages 157 and 158 of the report I said as 
follows: 

"No leave under Clause 12 is necessary 
if at the commencement of a suit’ the defen- 
dant carries on business within the jurisdic- 
tion of this Court. It does not matter in the 
least that leave under Clause 12 of the Let- 
ters Patent was obtained on the averments 
that a part of the cause of action had arisen 
within the jurisdiction of this Court. The 
defendant in its Eastern Railway Administra- 
tion carried on and still carries on business 
from Fairlie Place which was and is still 
Situate within the territorial limits of this 
Court and this Court having jurisdiction over 
the defendant to entertain the suit, no leave 
under Clause 12 of the Letters Patent was at 
all necessary. 


It was further contended that as 
the said cargo was delivered to Southern 
Railway Administration, benefit under Sec- 
tion 70 of the Contract Act was enjoyed not 
by the Eastern Railway Administration but 
by the Southern Railway Administration and 
so this Court had no jurisdiction to try this 
suit. This argument is wholly misconceived 
and fallacious. It is true that the goods were 
delivered to Southern Railway Administra- 
tion but the benefit of the works for carry- 
ing the said cargo was received by the Eas- 
tern Railway who was to send those goods to 
Southern Railway from Calcutta. Moreover, 
the suit is for realisation of compensation for 
Services rendered by the plaintiff to the de- 
fendant and not for delivery of any goods 
belonging to the plaintiff, i 

. Apart from what is said just now. this 
suit is against the defendant and not against - 
any of the Railway Administrations. The 
defendant is the owner of all these Railway 
Administrations including the “properties and 
assets of these Railways. These Railway 
Administrations have no legal entity and they 
cannot sue nor be sued in their names. Those 
Railway Administrations cannot have any 
Tight nor fhey can incur any liability and 
it is the Union of India who can incur any 
liability and can enforce its rights in connec- 
tion with its Railway undertakings. The 
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defendant does carry on business within the 
jurisdiction of this Court as sdid before and 
the Court has jurisdiction to try this suit 
irrespective of the question whether any part 
of the cause of action had arisen within the 
jurisdiction or not and I overrule the con- 
fentions of the learned Counsel for the de- 
fendant." 


And in the case of Union of India v. Khem- 
chand Rajkumar, ILR (1972) 2 Cal 154 
(supra) at pages 189 and 190 of the report I 
said this: 

“Under Clause 12 of the Letters Patent 
a suit can be filed in this Court if at the time 
of commencement of an action the defen- 
dant shall carry on business within its terri- 
torial limits. Jurisdiction of this Court in 
this case does not depend on the cause of ac- 
tion. Similarly when the cause of action has 
wholly or partly arisen within its territorial 
limits this Court has jurisdiction to try the 
suit notwithstanding the fact that the defen- 
dant does*not carry on any business within 
its territorial limits. In other words, juris- 
‘diction based on the cause of action and the 
jurisdiction based on the person of the de- 
fendant are two independent categories and 
they have no relation with each other. Two 
illustrations will make the position clear. 
Suppose A carries on business within the 
jurisdiction of this Court and he has obtain- 
ed a loan which is wholly unconnected with 
his business from B at Patna. In this case, 
B can file a suit for recovery of this loan in 
this Court as A carries on business within 
its jurisdiction and though the loan is whol- 
ly unconnected with the business of A, still 
this Court has jurisdiction to receive, try and 
determine the suit as A is carrying on busi- 
ness within its jurisdiction. Coming now to 
the next illustration, suppose X carries on 
business at Patna and he comes down to Cal- 
cutta and obtains a loan from Y at Calcutta 
to meet his personal expenses wholly uncon- 
nected with the business and then goes back 
to Patna without repaying the loan. Y can 
file a suit in this Court as the cause of ac- 
tion has arisen within its jurisdiction though 
X is no longer staying within the jurisdiction 
of this Court and this cause of action of Y 
has no connection with the business of X. 


When under Clause 12 of the Letters 
Patent this Court has jurisdiction over a pri- 
vate individual who carries on business with- 
in its jurisdiction at the commencement of 
the action, it cannot be said this Court has 
no jurisdiction over the Government when it 
carries on business within its jurisdiction. The 
States and the Central- Government have 
various deparfments for administrative pur- 
poses, but those departments have no legal 
entity. No department of the Government 
can sue nor be sued. No department can 
hold any property nor can have any legal 
tight. Government is -he owner of the pro- 
perties and undertakings managed and run 
through its departments. All rights in rela- 
tion to those properties and undertakings are 
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the rights of the Union of India or the Sta- 
fes concerned. Similarly, all obligations in- 
curred bv the respective departments in rela- 
tion to those properties, and undertakings are 
the obligations of tlie respective Governments. 
It is true that every department is provided 
with separate funds, but that does not mean 
that the right of an outsider to receive pay- 
ment from the Government is confined to 
the funds allocated to a particular depart- 
ment with whom he has dealt with. The 
decree-holder is entitled to execute a decree 
against any property of ihe Government in- 
cluding any funds of the Government irres- 
pective of the fact that a particular property 
or a fund is utilised by a particular depart- 
ment of the Government. 


Under the Constitution all properties be- 
longing to the Central Government belong to 
the Union of India. Similarly the Constitu- 
tion has empowered the Central Government 
to carry on business and to enter into con- 
tracts with the third parties. Under the Con- 
stitution all suits by or against the Central 


` Government must be filed by or against the 


Union of India and not by or against any de- 
partment of the Central Government. A suit 
can be filed against the Union of India for 
breach of a contract and for incurring other 
obligations under a contract. The cause of 
action for such à suit may either be a breach 
of contract or for not discharging the obli- 
gations- incurred by the Government under 
the contract. But the Union of India and 
not a department is the defendant in such 
a suit. If the Union of India does not carry 
on any business within the territorial limits 
of a particular Court, such a Court cannot 
have any jurisdiction over the Union of India 
unless the cause of action, either wholly or 
partly, arises within its jurisdiction. In this 
case the jurisdiction of the Court is invoked 
on the basis of a cause of action having 
arisen either partly or wholly within the ju- 
risdiction of the Court. But, if the Union of 
India carries on business within the jurisdic- 
tion of a court it becomes wholly irrelevant 
to consider where the cause of action for 
such a suit has arisen as that Court shall 
have the jurisdiction over the Union of India. 
In this connection it should also be remem- 
bered that the jurisdiction over the defendant 
and the jurisdiction over the subject-matter 
i the litigations are two independent mat- 
IS.- 


In my opinion, this Court under Cl. 12 
of the Letters Patent has jurisdiction to re- 
ceive, try and determine a suit against the 
Union of India if the Union of India carries 
on any business within its jurisdiction at the 
time of commencement of a suit against it 
irrespective of the question as to where the 
cause of action relating to such a suit has 
arisen. .isisisesi A 

58. Hence, we overrule the conten- 
tion of Mr. Dhar and hold that this Court 
has jurisdiction to try this suit for the Gov- 
ernment of India used to carry on business 
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at the time of institution of the suit within 
the jurísdiction of this Court and it was 
wholly unnecessary for Mr. Goswami even 


to ask for leave under clause 12 of the 
Letters Patent to institute this suit. 
Point No. 7 

- 89. [t was contended by Mr. Dhar 


that the trial Judge has passed an extraordi- 
nary Order by directing the appellant to pay 
half costs of the suit to the respondents 2 
and 3 and Mr. Dhar argued this point with- 
out making any attempt even to distinguish 
the cases relied on by the Trial Court. He 
urged that Mr. Goswami and not the ap- 
pellant should pay them their half costs of 
the suit for Mr. Goswami had lost the action 
against them. 


60. Mr. Goswami did not know that 
the Association had acted as the agents „of 
the appellant. A few days before sending 
the notice under Section 80 of the Code of 
Civil Procedure Mr. Goswami came to know 
from his brother that the Association was re- 
pudiating the liability on the allegation that 
they have acted as the agents of the áppel- 
lant. In these circumstances Mr. Goswami 
caused the Notice under Section 80 of the 
Code to be served on the appellant so that 
the appellant could come out with the truth 
by admitting the said agency. The appellant 
did not give any reply to that notice and Mr. 
Goswami had to file the suit against those 
respondents who admitted in their written 
statement, that the Association had acted as 
the agents of the appellant who however 
wrongly denied the truth of this fact in its 
written statement. ` 


61. In view of the wrongful denial 
those respondents had to call a number of 
witnesses and they were cross-examined at 
length on behalf of the appellant for shifting 
its liability on the Association who acted as 
the agents, on honorary basis, of the appel- 
lant. The Trial Court had to frame an issue 
in this behalf at the instance of the appellant 
and considerable costs had to be incurred in 
view of this attitude of the appellant who 
lost on that issue. i 


62. No doubt the suit has been dis- 
missed against those respondents but, in our 
opinion, the trial Judge did nothing extra- 
ordinary in directing the appellant to pay 
half costs of the suit to them. We have 
looked into those authorities relied on by 
the Trial Court and they support its order. 
In this view of the matter the learned Judge 
rightly exercised his discretion in making that 
order and hence the contention of Mr. Dhar 
is without any merits. 


63. Having disposed of all the points 
of Mr. Dhar we will now take up the ques- 
tion raised by Mr. Bagchi namely that this 
appeal is time barred. The decree was passed 
on June 29, 1967 and on the same day the 
Solicitors for the respondents 2 and 3 put in 
the requisition for drawing up of the decree 
and simultaneously with it the appellant’s 
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solicitor also put in the requisition for the 
certified copy of the judgment and the decree. 
The judgment was filed on November 13, 
1967 and the Department sent the folios to 
the appellant's Solicitor on March 26, 1968 
and on the same day the appellant’s solicitor 
furnished the stamps for its certified copy. 
The draft decree was settled on August 8, 
1968 and it was signed by the trial Judge 
on September 18, 1968 and then it was filed 
on January 2, 1969. The Department fur- 
nished folios on March 26, 1969 to the ap- 
pellant’s Solicitor who on the same day 
furnished the stamps and the certified copies 
of the judgment and the decree were delivered 
to him on May 2, 1969 and this appeal 
was filed on May 28, 1969. 

64. Mr. Bagchi placed strong reliance 
on the decision of the Judicial Committee 
in the case of Pramathanath Roy v. Lee, re- 
ported in 49 Ind App 307 = (AIR 1922 PC 
352) and on the decisions of the Supreme 
Court in ATR 1961 SC 832, and in the case 
of State of U. P. v. Maharaja Narain, re- 
ported in AIR 1968 SC 960, in support of 
his contention that the appellant was not en- 
titled to any deductions of time from Septem- 
ber 18, 1968 for filing this appeal in view 
of the duel system prevailing on the Original 
Side of this Court. He argued that it was 
the duty of the appellant’s solicitor to make 
“tadbirs” to the Department so that the De- 
partment could file the decree the moment it 
was signed on September 18, 1968. 


65. In Pramathanath’s case 49 Ind 
App 307 = (AIR 1922 PC 352) it was found 
by the Judicial Committee that the appel- 
lant was guilty of laches and therefore that 
case does not assist Mr. Bagchi. The law 
laid down by the Supreme Court in those 
two decisions is that the time stops running 
the moment the requisition for drawing up 
of the decree and for the certified copies are ` 
put in. Further, the solicitors have no duty 
to go to the Department for making 
""Tadbirs" for the Rules of the Original Side 
of this Court do not cast any such duty on 
them. Hence, we overrule his contention and 
hold that this appeal is not time barred. 


66. Now in support of the cross ob- 
jection the learned Counsel Mr. Chowdhury, 
for those respondents, contended that they 
are entitled to the full costs of the suit 
either from the appellant or from Mr. 
Goswami. He cited several decisions but in 
the view we have taken in this matter it is 
not necessary for us to discuss them. 


67. No leave under Order 1, Rule 8 
of the Code of Civil Procedure was obtained 
for instituting the suit against them as re- 
presenting all other members of the Associa- 
tion and therefore the other members of the 
Association are not parties to the suit. Hence, 
the Trial Court by disallowing the other half 
costs of the suit made these respondents 
personally, liable to bear those costs of the 
Suit which they cannot realise from the other 
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members of the Association. This fact was 
overlooked by the Trial Court and therefore 
in our opinion, their cross objection should 
be allowed. 


68. Mr. Dhar contended that Mr. 
Goswami should pay those costs but Mr. 
Bagchi contended otherwise and said that 
appellant should pay them. We are unable 
to accept the contention of Mr. Bagchi be- 
cause Mr. Goswami has put these respon- 
dents to this loss by not obtaining leave under 
Order 1, Rule 8 of the Code. Further, in 
the absence of these two respondents it would 
have been impossible for Mr. Goswami to 
prove his -case against the appellant on the 
question of agency. He had taken full ad- 
vantage of their presence and at the same 
time by not suing them in their representa- 
tive capacity has put them into that loss. 


In this view of the matter we allow the 
cross objection and direct Mr. Goswami to 
pay the other half costs of the suit to these 
two respondents. This appeal is dismissed 
with costs. Certified for two counsel. 

B. C. MITRA, J.:— I agree. 

Appeal dismissed. 
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New Chhatabar Ccal Co. Ltd. and an- 
other, Petitioners v. J. G. Kumarmangalam, 
and others, Respondents. 


Matter No. 144 of 1973, D/- 9-4-1973. 


Index Note:— (A) Coal Mines (Taking 
Over of Management) Ordinance (1973), 
S. 3 (1f) and (2) — Are the scheduled Coal 
mines the only mines the management where- 
of vests in the Central Government on the ap- 
pointed date? Prima facie no. 


Brief Note:— (A) The management of 
all coal mines within the meaning of the de- 
finition clause (S. 2 (b) must vest in the 
Central Government on the appointed day 
under sub-section (1) of Section 3. Sub-sec- 
` tion (2) is a deeming provision. That has 
been included only to obviate all possi- 
ble difficulties. The management of the Coal 
mines mentioned in sub-section (2) of S. 3 
shall be deemed to vest in the Central Gov- 


ernment notwithstanding the fact that the. 


management thereof has already been vested 
in the Central Government under sub-sec- 
tion (1). Section 17 mentions the coal mines 
excluded or exempted from the applicability 
of the provisions of Section 3 of the Ordin- 
ance and could not have been enacted if the 
intention of the legislature was to vest only 
the management of the coal mines mentioned 
in the schedule or declared subsequently by 
notification as mentioned in the proviso to 
sub-section (2) of S. 3 of the Ordinance. 
(Paras 21, 22, 26, 28) 


AR/CR/A189/74/RSE: 
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Cases Referred : Chronological Paras 
(1963) 2 All ER 1063 = (1963) 1 WLR 975, 
Heywood v. B. D. C. Properties Ltd. 


17, 27 
(1944) 2 All ER 477 = 113 LIKB 561, 
Thompson v. Park 17, 27 


1937 AC 286 == (1936) 3 Al ER 758, 
Reginald John Burrell v. His Majesty's 
Attorney-General 22 

24 Comm WLR 140 (Aus), Gibson and 
Howes Ltd. v. William Lennon 8 


R. C. Deb, for Petitioners; Advocate 
General, for Respondent (Custodian). 

ORDER :— This application has been 
made for the issue of a Writ in the nature 
of mandamus directing the respondents to 
forbear from giving any effect to the Coal 
Mines (Taking Over of Management) Ordin- 
ance, 1973, in relation to the Chhatabar 
Colliery of the petitioner situated in Mouza 
Chhatabar. P. S. Nirsha in the district of 
Dhanbad. The application also seeks for the 
issue of a Writ in the nature of mandamus 
directing the respondents Nos. 1 to 8 to deli- 
ver back possession and management of the 
said Colliery to the petitioner. Rule nisi in 
terms of the aforesaid prayers was directed 
to be issued by me and I passed also at 
the time of the issue of the rule nisi certain 
ad interim orders which need not be men- 
tioned now. ; 


2. Mr. R. C. Deb appearing for the 
petitioners also prayed for an ad interim 
order directing the respondents Nos. 1 to 8 
to restore back the possession of the said 
Colliery to the petitioners. At the time of 
the issue of the Rule I did not pass the 
said ad interim order but gave liberty to the 
petitioner to apply for the said ad interim 
order upon notice to the respondents. 

3. Pursuant to the said liberty Mr. 
Deb, upon notice to the respondents for 
whom the learned Advocate-General of West 
Bengal appears, applied for the said ad 
interim order for restoration of possession 
of the said Colliery to the petitioners. 


4. The petitioner No. 1 is the said 
New Chhatabar Coal Co. Ltd. (which will 
be referred to as ‘the said Company’ herein- 
after) The shareholders and Directors of 
the said company are citizens of India. The 
company owns a colliery known as Chhata- 
bar Colliery situate in Mouza Chhatabar, 
P. S. Nirsha in the district of Dhanbad, as 
stated hereinabove. 


5. On or about January 30, 1973 the 
President of India in exercise of his powers 
under Article 123 (1) of the Constitution of 
India promulgated an Ordinance known as 
The Coal Mines (Taking Over of Manage- 
ment) Ordinance, 1973 (referred to as ‘the 
said Ordinance’ hereinafter) for the purpose 
of taking over the management of coal mines 
containing coal pending the nationalisation of 
the said mines. The said Ordinance came 
into effect on January 31, 1973. In the 
schedule to the said Ordinance the names of 
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468 coal mines have been mentioned. The 
name of the said Chhatabar Colliery has not 
been mentioned in the said schedule. 

6. Subsequently the Central Govern- 
ment in exercise of powers under S. 3 (2) 
of the said Ordinance has issued a declara- 
tion and published another schedule men- 
tioning therein the names of further 208 coal 
mines. The said declaration was published 
and gazetted on February 8, 1973. Nonethe- 
less the name of the said Colliery has not 
been included even in the said subsequent 
declaration and the schedule published as 
mentioned above. Notwithstanding the afore- 
said, the respondents Nos. 1 to 8 have taken 
possession of the said colliery. 

7. Mr. R. C. Deb appearing for the 
petitioners submitted :— 

(1) Under the said Ordinance manage- 
ment of the Coal Mines which have been 
mentioned in the schedule to the said Ordin- 
ance, on the appointed day vested in the 
Central Government. 

(2) Under the provisions of Section 3 (2) 
of the said Ordinance further 208 collieries 
mentioned in the subsequent declaration 
would be deemed to be included in the said 
Schedule and management thereof has vested 
on the date of such declaration in the Cen- 
tral Government. 


(3) Management of a Colliery not in- 
cluded in the schedule to the Ordinance, nor 
declared in terms of sub-section (2) to Sec- 
tion 3 of the Ordinance has not vested in the 
Central Government. 


(4) The Ordinance did not empower nor 
authorise the Central Government or the 
Custodian to take over possession of any 
colliery even if included in the schedule to 
the Ordinance or included in a subsequent 
declaration under Section 3 (2) of the Ordin- 
ance forcibly. The respondents Nos. 1 to 7 
being public officers must act in accordance 
with the provisions of law and cannot for- 
cibly take possession of any coal mines other- 
wise than under due process of law. 

(5) The Central Government is obliged 
to take recourse to the machinery provided 
under the law of the land for the recovery 
of possession of any colliery, possession where- 
of is wrongfully withheld by the owners or 
erstwhile manager thereof., 


8. According to Mr. Deb the entire 
Ordinance as a whole has to be read and 
Biven a meaning. Mr. Deb relied in support 
Of his submission on the case of Gibson and 
Howes Ltd. v. William Lennon, (Secretary 
for Agriculture and Stock for Queensland), 24 
Comm WLR 140 and in particular on a pas- 
sage of the said judgment appearing at p. 157 
of the said Report to the following effect :— 

S es k pe sg du It is a fundamental error to 
detach the first portion of a section and settle 
its meaning first, ignoring even the rest of 
the section, and then proceed to apply the 
remainder of the section on the basis that 
the meaning of the first part is already fixed 
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m We must read the whole section, and 
erhaps the whole Act, to ascertain the mean- 
ing of the first sentence of Section 20 (3) 
9, According to Mr. Deb in order to 
ascertain the Coal Mines, the management of 
which vests in the Central Government, we 
have to read the said Section 3 of the Ordin- 
ance in its entirety together with its sub-sec- 
tions and although sub-section (1) to S. 3 
of the said Ordinance lays down that on 
the appointed day the management of all 
Coal Mines shall vest in the Central Gov- 
ernment, sub-section (2) together with the 
proviso thereto makes it clear that only the 
Coal Mines which are specified in the sche- 
dule to the said Ordinance shall vest in the 
Central Government on the appointed day. 
Proviso to sub-section (2) of the said sec- 
tion makes it clear that when the Central 
Government makes a declaration to the effect 
that management of any other mine found 
to contain coal shall vest in the Central 
Government, on and from the date when 
the Central Government makes a declaration 
to that effect in respect of the said mines, 
such Coal Mines shall be deemed to be in- 
cluded in the schedule to the Ordinance. 

10. ^ Thus, it is clear according to Mr. 
Deb that management of Coal Mines other 
than those mentioned in the schedule to the 
Ordinance or those which are the subject- 
matter of a declaration within the meaning 
of proviso to sub-section (2) to S. 3 does not 
vest in the Central Government. Sub-sec- 
tion (2) in that sense really restricts the 
Scope of sub-section (1) of S. 3 and the word 
“all” in the said section means “all” included 
in the schedule and no other coal mine just 
as the word “all” in sub-section (1) of S. 3 
cannot include coal mines situated outside 
the territory of India. If this construction 
be not accepted then according to Mr. Deb. 
Sub-section (2) and the proviso thereto would 
be meaningless, because if management of 
all Coal Mines situate in India vest in the 
Central Government then there was no 
necessity of making a declaration in terms 
of proviso to sub-section (2) or of enacting 
Sub-section (2) itself. 

11. Principles of construction as is 
well known lean against redundancy or super- 
fluity. The above construction according to 
Mr. Deb is made all the more clear by the 
provisions of sub-sections (4) and (5) to Sec- 
tion 5 of the Ordinance. Under the foresaid 
section there is no obligation to deliver pos- 
session to the Custodian in respect of mines 
not included in the schedule to the Ordi- 
nance. 

12. 'The relevant provisions of the 
Ordinance which are necessary for our pur- 
pose are set out below:—- z 

“3, (1) On and from the appointed day, 
the management of all coal mines shali vest 
in the Central Government. 

(2) The coal mines specified in the Sche- 
dule shall be deemed, for the purposes of 


244 Cal [Prs. 12-14] N. C. Coal Co. v. J. G. Kumarmangalam (Ghose J.) 


this Ordinance, to be the coal mines the 
management of which shall vest, under sub- 
section (1), in the Central Government: 


Provided that if, after the appointed 
day, any other mine is found, after an in- 
vestigation, to contain coal, the Central Gov- 
ernment shall make a declaration to that 
effect and on and from the date of such 
declaration : 

(i) the management of such mine shall 
be deemed, for the purposes of this Ordi- 
nance, to vest in the Central Government; 
and 

(i) Such coal mine shall be deemed to 
be included in the Schedule, 
and thereupon the provisions of this Ordi- 
nance shall become applicable thereto subject 
to the modification that for the words “ap- 
pointed day" wherever they occur, the words, 
brackets and figures “the date of the dec- 
laration made by the Central Government 
under sub-section (2) of S. 3" shall be sub- 
stituted. 

(3) For the removal of doubts it is 
hereby declared that the Schedule includes 
those coal mines in relation to which the 
declaration made by the Coal Board to the 
effect that they contain coking coal is in 
dispute.” 

“5, (1) The Central Government may, as 
soon as it is convenient administratively so to 
do, appoint any persor as Custodian for 
the purpose of taking over the management 
of one or more coal mines and the person 
so appointed shall carry on the management 
of such mines for and on behalf of the Cen- 
tral Government. 

* * g * 

(3) On the appointment of a Custodian 
ünder sub-section (1), the charge of manage- 
ment of the coal mine shall vest in him and 
all persons in charge of the management of 
such mine immediately before such appoint- 
ment shall cease to be in charge of such 
management and shall be bound to deliver 
to the Custodian all assets, books of account, 
registers or other documents in their custody 
relating to the coal mine, and any contract, 
whether express or implied, providing for the 
maragement of such coa? mine, made before 
the appointed day between the owner of such 
mine and every such person, shall be deem- 
ed to have terminated on the date on which 
the Custodian is appointed. 

(4) llotwithstanding ny judgment, decree 
or order of any Court or anything contained 
in any other law for the time being in force, 
the Official Liquidator cr any Receiver ap- 
pointed by any Court or any other person, 
in whose possession, custody or control any 
mine specified in'the Schecule or any part 
thereof may be, shall forthwith deliver pos- 
session of the mine or such part thereof, as 
the case may be, to the Custodian. 

$ * * E 

13. Thus according to Mr. Deb it is 
clear from reading the aforesaid provisions 
that— 


e 


- the Central. Government 


A. TI. R. 


(a) The scheduled coal mines are the 
only mines the management whereof vest in 
the Central Government under Section 3 of 
the Ordinance on the appointed day. 


(b) The Coal Mines declared under sub- 
section (2) of the Ordinance shall be deemed 
to be included in the schedule and vest in 
on the date of 
declaration and not on the appointed day. If 
all Coal Mines vest on the appointed day 
under sub-section (1) to S. 3, whether men- 
tioned in the schedule or not, then what was 
the necessity of having a schedule and what 
was the necessity for a declaration and 
‘deemed inclusion’ in the schedule of coal 
mines declared with different dates of vesting. 


14. The intention of the legislature, 
that is to say, the President of India in the 
instant case promulgating the Ordinance, is 
further made clear according to Mr. Deb 
from the publication in the Statesman, of a 
notice a copy whereof has been annexed as 
Annexture ‘B’ to the petition. The said 
publication is set out hereunder :— 


“COAL MINES AUTHORITY, 

Government of India, 

Ministry of Steel & Mines, 
Dept. of Mines, 

6, Lyons Range, Calcutta-1. 


NOTICE TO ALL CUSTOMERS OF COAL 
MINES AS NOTIFIED IN SCHEDULE 
TO THE COAL MINES (TAKING OVER 
OF MANAGEMENT) ORDINANCE, 1973, 
PUBLISHED IN THE GAZETTE OF 
INDIA, DATED 30TH JANUARY, 1973. 


I, Shri J. C. Kumarmangalam, Chair- 
man, National Coal Development Corpora- 
tion and Custodian General of the Coal 
Mines Authority, under the provision of the 
Coal Mines — (Taking Over of Manage- 
ment), Ordinance No. 1 of 1973 do hereby 
notify to all customers to whom these Coal 
Mines have sold their products or who have 
any dues owing to them, that the Manage- 
ment of these Mines has been taken over 
by Central Government and now vests under 
the Custodian working under my General 
Supervision from 31st January, 1973. 


In accordance with Section 5 (10) of the 
Ordinance Central Government shall receive 
to the exclusion of all other persons any 
moneys due to the Coal Mines realised after 
the appointed day notwithstanding that such 
receipts pertain to the transaction made at 
any time before the appointed day. 


L hereby notify to all the customers that 
all payments against dues arising out of 
transactions prior to the appointed day of 
take over are to be made in the form of 
crossed “account payee’ cheque or demand 
draft payable to Coal Mines Authority with 
the name of the unit which despatched the 
product, and forward it along with the details 
of the payment to my office at the address 


' 1974 
Biven below so that they are sorted out and 


Coal Mines Authority, 
Sales Accounts Department, 
6, Lyons Range, 

4th Floor, 

Calcutta-1.” 


15. The said notice makes the inten- 
tion of the Government of India clear and 
shows that the ordinance applied only to the 
mines mentioned in the schedule to the 
Ordinance. 


16. Any other interpretation of the 
section would lead to absurdity in view of 
the two different dates for vesting of manage- 
ment of Coal Mines and postponement of 
the application of the Ordinance to non- 
scheduled mines. 


17. In the schedule to the Ordinance 
464 mines were mentioned. Further 208 
mines were subsequently declared by notifica- 
tion dated 8th February, 1973. The Govern- 
ment thus has been implementing the Pro- 
visions of the Ordinance in the same manner 
as contended by Mr. Deb. Mr. Deb there- 
fore says that the possession taken of the 
said Colliery or coal mine was contrary to 
the provisions of law and taken illegally and 
-status quo ante should be restored and pays 
for ad interim orders in terms of prayers (i) 
and (D. In support of his contention Mr. 
Deb relied on the cases of Thompson v. 
Park, (1944) 2 All ER 477 and Heywood v. 
B. D. C. Properties Ltd., (1963) 2 All ER 
1063. 

18. The learned Advocate-General ap- 
pearing for the Custodian contended :— 


(a) The proviso to sub-section (2) of S. 3 
of the Ordinance distinguishes classes of 
mines whose dates of vesting is postponed. 
Tt curbs out of a particular class of mines 
out of the coal mines mentioned in sub- 
section (1) to S. 3. The classification has a 
‘rational basis. 


(b) If Mr. Deb's contention to accepted, 
Section 17 of the Ordinance would become 
redundant. 

The said Section 17 reads as follows :— 

“17. Nothing contained in this Ordinance 
shall apply to any coal mine— 

(a) owned, managed or controlled by a 


Government company or by a corporation: 


which is owned, managed or controlled by 
, Government; 

(b) owned or managed by a company 
engaged in the production of iron and steel: 

Provided that clause (b) shall not extend 
to such part of the coal mine or production 
thereof which, in the opinion of the Central 
Government, is in excess of the requirements 
.for the production of iron and steel by the 
company owning or managing such coal 
mine : 

Provided further that any coal obtained 
from any such coal mine as is referred to 
in the foregoing proviso in excess of the re- 
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credited to the appropriate collieries account 
maintained by the Custodians on their behalf. 


J. G. Kumarmangalam, 
Custodian General 
31-1-1973. 


quirements for the production of iron and 
steel by the company owning or managing 
such coal mine shall not be sold delivered, 
transferred or otherwise disposed of except 
with the previous approval of the Central 
Government.” 

13. Section 17, according to Mr. Deb 
has been put in by way of abundant caution. 
It deals not only with mines owned but also 
managed. 

20. Jt' appears to me, however, that 
Coal Mines, according to the Ordinance, are 
mines in which there exist one or more seams 
of coal [See Section 2 (b) of the Ordinance] 


_and the Ordinance defines ‘mines’ to be “any 


excavation where any operation for the pur- 
pose of searching for or obtaining minerals 
has been or is being carried on." Thus al- 
though there may be seams of coal, the same 
would not belong to a mine or be a coal 
mine unless mining operations are carried 
on in respect of the same within the mean- 
ing of different clauses of Section 2 (g) of 
the Ordinance. 


21. The management of ail coal mines 
within the meaning of the definition clause 
given by the Ordinance must vest in the 
Central Government on the appointed day 
under sub-section (1) of Section 3. If sub- 
sequent to that date any other mine come into 
existence as a result of mining operation in 
terms of Section 2 (g) of the Ordinance be 
found to contain coal vesting clause con- 
tained in sub-section (1) of S. 3 of the Ordi- 
nance would not apply to such coal mines and 
declaration in relation to the same has to 


: be made under proviso to sub-section (2) to 


S. 3 of the Ordinance so that management 
thereof may vest in the Central Government. 
Sub-section (1) of S. 3 would not apply to 
such coal mines inasmuch as they were not 
in existence 2s coal mines on the appointed 
ay. - 
22. Sub-section (2) to S. 3 is a deem- 
ing provision. That has been included in 
order to obviate all possible difficu’ties. The 
management of the coal mines mentioned in 
sub-section (2) of S. 3 shall be deemed to 
vest in the Central Government notwith- 
Standing the fact that management thereof 
has already been vested in the Central Goy- 
ernment under sub-section (1) of S. 3 of 
the Ordinance. Reference in this connection 
may be made to the case of Reginald John 
Burrell and The Honourable Patrick Kinnaird 
v. His Majesty’s Attorney-General on behalf 
of His Majesty, 1937 AC 286. 

23. The words “deemed to pass” ap- 
pearing in Section 2 of the Finance Act, 1894 
came to be considered by the House of 
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Lords in the aforesaid case and it was held 
that property was “deemed to pass” notwith- 
standing that a person who becomes entitled 
to the beneficial enjoyment of a property on 
a date had already before that date been 
beneficially interested in the property. 

24. Sub-sections (4) and (5) of the 
Ordinance did not envisage cases of all coal 
mines management whereof is vested by the 
Ordinance but only those and in the cir- 
cumstances mentioned in the said sub- 
sections. 

25. Sub-section (3) of the said S. 5 
on the other hand contemplates by and large 
almost all the coal mines with the exception 
of those mentioned in sub-sections (4) and (5) 
of the said S. 5.  Sub-section (3) does not 
mention the schedule or any declaraüon. 


26. Section 17 mentions the coal 
mines excluded or exempted of the applica- 
ibility of the provisions of Section 3 of the 
Ordinance and could not have been enacted 
if the intention of the legislature was to vest 
only the management of the coal tines 
mentioned in the schedule or declared sub- 
sequently by notification as mentioned in the 
proviso to sub-section (2) of S. 3 of the 

_ Ordinance. 

27. It is clear that as envisaged in 
the cases of (1944) 2 All ER 477 and (1963) 
2 Al ER 1063 mentioned above, Court has 
power to direct the restoration of status quo 
ante in a proper case. 

28. But in view of my reading of 
[Section 3 of the said Ordinance as mentioned 
hereinabove I am unable to accept the con- 
tention of Mr. Deb and thus do not make 
any further ad interim order in this applica- 
tion. I must note here that the view I have 
taken in this matter is only prima facie. 

29. Mr. Debnath appearing for the 
petitioner prays for extension of the return- 
able date as the Rule nisi has not yet been 
drawn up and delivered to his Solicitor. The 
returnable date is therefore extended until 
9th May, 1973. 

- Order accordingly. 
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Ramnath Das and others, Plaintiffs-Ap- 
plicants v. Saha Chowdhury and Co. Ltd. 
and others, Defendants-Opposite Parties. 

Suit No. 3367 of 1951, DJ- 6-3-1973. 

Index Note:— (A) Civil P. C. (1908), 
S. 47 — Application for execution of decree 
for taxed costs — Is representation of the 
defendants who die after the decree impera- 
tive? No, unless decree is sought to be ex- 
cuted against their estate. (Para 7) 

Index Nofe:— (B) Limitation Act (1963), 
Art. 136 — Decree for payment of costs to 
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ALR. 
be izxed — Decree containing directions to 
taxing officer for taxing such costs — Does 


the Emitation for execution of the decree run 
from the date of the decree? No. 


Brief Note:— (B) The decree so far as 
it related to the payment of costs was not 
enforceable until the amount of costs were 
ascertained upon taxation and the directions 
contained therein to the taxing officer were 
complied with. ILR (1955) Mad 498, Dis- 
tinguished. (Paras 15, 16, 22) 
Cases Referred: Chronological Paras 
AIR 1973 Andh Pra 35 = 1972 Andh Pra 

LJ 120, Khatu Bai v. Khatija Bai 7 
(1965) Judgment D/- 10-9-1965 in Siddeswar 

Ghosh v. Beharilal Mitter (Cal) 18 
AIR 1958 Cal 1 = 61 Cal WN 494, Lala 

Baijnath Prasad v. Narsinghdas Gujarati 


ILR (1955) Mad 498 = 1954-1 Mad LJ 462. 
Adusumilli v. Parvataneni 17 
AIR 1921 PC 31 = 48 Ind App 17, Maha- 
raja of Darbhanga v. Homeshvar Singh 14 


P. K. Roy, for Applicant; Pijush Kumar 
Dutt, for Judgment Debtor, Defendant No. 6. 


ORDER :— This is an application for 
execution of a decree for costs by and on 
behalf of the defendants Nos. 1, 2 and 3 
against the defendant No. 6. The relevant 
portion of the said decree dated 1st May, 
1959 passed by A. N. Ray, J. as his Lordship 
then was, appear from certified copy an- 
nexed to the Tabular Statement affirmed on 
May 2, 1972 as follows :— 

“And it is further ordered and decreed 
that the plaintiffs and the defendants Sailesh 
Chowdhury and Shyamapada Chowdhury do 
pay to the defendants Saha Chowdhury and 
Co. Private Ltd. Prodyot Kumar Chowdhury 
and Sm. Satadal Basini Chowdhury their 
costs of this suit including the reserved costs 
and costs of Commission (to be taxed by the 
Taxing Officer of this Court and in taxing 
such costs the said Taxing Officer do tax 
the costs of commission as of hearing includ- 
ing fees to two advocates) this Court doth 
certify that this is a fit case for engaging two 
advocates.” 


2. Mr. P. K. Roy, Counsel appearing 
in support of this application contended that 
the plaintiffs preferred an appeal from the 
said decree dated Ist May, 1959. The Ap- 
peal Court consisting of his Lordship, R. S. 
Bachawat zs he then was and his Lordship 
C. N. Laik dismissed the appeal on June 7, 
1962, affirmed the decree of the trial Court 
dated 1st May, 1959 except ‘the order for 
costs made therein against the plaintiffs 
which, was set aside. 

3. The decree for costs to be taxed 
by the Taxing Officer of this Court against 
the -defendants Nos. 5 and 6 remained un- 
affected and the instant application is for 
execution of the said decree against the 
defendant No. 6 after the costs have been 
taxed by the Taxing Officer of this Court 
as between party and party and ascertain- 
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ed to be the sum of Rs. 18,538/- and 56 paise 
and an allocatur dated 14th August, i963 
was issued, a copy whereof has been an- 
nexed to the said Tabular Statement. 


4, The applicants are the defencant 
No. 1, Saha Chowdhury and Co. Private 
Ltd, the defendant No. 2 Prodyot Kumar 
Chowdhury and Abani Kumar Saha, the sole 
executor to the estate of defendant No. 3, 
Sm. Satadal Basini Chowdhury, since deceas- 
ed. The said defendant No. 2 Prodyot 
Kumar Chowdhury has filed an affidavit for 
self and on behalf of the other decree 
holders affirmed on May 2, 1972 in support 
of the Tabular Statement also affirmed by 
him on the same day. 


5. Mr. Pijush Kumar Dutt, the learn- 
ed Counsel appearing on behalf of the judg- 
ment-debtor, defendant No. 6 opposed the 
application on the following grounds:— 


6. Firstly, the defendants Nos. 3, 4, 5 
and 7 have since died and the deceased de- 
fendants are not represented in this applica- 
tion. No notice has been served upon the 
heirs and legal representatives of the defen- 
dant No. 5, who was also liable to pay costs 
under the said decree. 


7. Regarding the above objection, it 
is settled that on death after the decree the 
representation of the deceased defendants is 
not imperative unless the decree is sought to 
be executed against their estate. Further, the 
decree herein is not against any of the defen- 
dants Nos. 3, 4, 7 and is not. sought to be 
executed against the estate of the defendant 
No. 5. In Khatu Bai v. Khatija Bai, AIR 1973 
Andh Pra 35 it is held that, where the decree 
for costs is; joint and several the decree holder 
can execute it against'any or all of the judg- 
ment debtors and it is not necessary to im- 
plead all the judgment-debtors as respond- 
ents to the execution petition. 


8. There is therefore no merit in the 
first objection raised by the learned Counsel 
opposing this application. 

9. Secondly, the maintainability of the 
execution application is attacked on the 
ground that the decree sought to be execut- 
ed was passed on Ist May, 1959. Under the 
new Limitation Act, 1963, the time for ob- 
taining certified copy of the decree cannot be 
excluded for computing limitation. The 
decree sought to be executed on 2nd May, 
1972 is clearly barred by the law of limita- 
tion being made after 12 years from the said 
date of the decree. 


10. Before the passing of the Limita- 
tion Act, 1963 the limitation of time for ex- 
ecution of the decrees of the Chartered High 
Courts were governed by Article 183 of the 
old Act. In Lala Baijnath Prasad v. Narsingh- 
das Gujarati under the said Article 183 of the 
old Limitation Act, reported in AIR 1958 Cal 
1, the Court of Appeal of this Court presid- 
ed over by Chief Justice Chakravartti and 
Justice Sarkar as their Lordships then were, 
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was of the view “whatever may be the posi- 
tion ia the other Chartered High Courts 
no application for the execution of decree 
passed on the Originai Side of this Court can 
be made, unless if is accompanied by a certi- 
fied copy of the decree. The provision in 
that regard contained in Rule 10 of Chap- 
ter XVII of the Original Side Rules is im- 
perative. The paragraph 12 of the said Re- 
port inter alia contains that, the decree-holder 
acquires a substantive Tight to the benefits 
decreed to him as soon as the decree is 
passed, but the procedural right to exploit 
the substantive right — which only is the 
present right to enforce the decree — does not 
accrue to him till he is in a position to apply 
for execution. 

11. Article 136 of the new Limitation 
Act, 1963 which governs the present applica- 
tion provides time for the execution of any 
decree or order of any Civil Court being 
twelve years "when the decree or order be- 
comes enforceable” etc. In the instant ap- 


‘plication, no ground has been made out for 


exclusion of the time for obtaining the certi- 
fied copy of the decree, though I am of the 
view that the decree of the Original Side of 
this Court does not become enforceable until 
a certified copy of the decree has been obtain- 
ed annexed to the Tabular Statement under 
the Rules of the Original Side of this Court 
even under Art. 136 of the new Limitation 
Act of 1963. 


. 12. The objection as to maintainabi- 
lity of the present application for execution 
of the decree on the ground of limitation has 
been made on other reasons also. 


13. The learned counsel for the de- 
fendant No. 6, the judgment debtor herein, 
urged before me that the appeal preferred 
by the plaintiffs only and not by either de- 
fendant No. 5 or No. 6 from the said decree 
dated 1st May, 1959 was no bar on the 
part of the defendants Nos. 1l, 2 and 3 to 
proceed fo execute the said decree nor there 
was any legal impediment to seek to execute 
the decree either against the defendant No. 5 
or against the defendant No. 6. There was 
In any event no stay of the operation of the 
Said decree under Order 41, Rule 5 (1) ot 
the Code of Civil Procedure. 


, 14. It is true that an appeal shall not 
Operate as a stay of proceedings under a 
decree or order appealed from nor shall 
execution of a decree be stayed by reason 
only of an appeal having been preferred from 
the decree, but the point for consideration in 
the instant application is, was the decree 
Sought to be enforced in such a form as to 
render it capable in the circumstances of 
being enforced? The Judicial Committee in 
Maharaja of Darbhanga v. Homeshvar Singh 
a case under Article 182 of Schedule I of 
the Indian Limitation Act, 1908 reported in 
48 Ind App 17 — (AIR 1921 PC 31) held 
that the Said Article applied only if the 
decree is in such a form as to render it capa- 
ble in the circumstances of being enforced. 
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Now ihe question before me is whether the 
decree sovght to be executed herein is in such 
ud form capable of being enforced immedia- 
tely. 

15. It is true that normally the date 
of the decree under Order 20, Rule 7 of the 
Code of Civil Procedure shall be the day on 
which the judgment is pronounced but Arti- 
cle 136 of the new Limitation Act, 1963 pro- 
vides that the time for execution of any 
[decree is twelve years “when the decree be- 
comes enforceable.” In this case the decree is 
ifor payment of costs to be taxed by the 
‘Taxing Officer of this Court and certain 
directions were also given to the said Taxing 
;Officer in the decree itself. 


16. In my view therefore, the decree 
so far as it related te the payment of costs to 
the applicants was not enforceable until the 
amount of costs were ascertained upon taxa- 
tion and the directions contained therein to 
the Taxing Officer were complied with. 


17. Reliance was placed on a judg- 
ment of the Madras High Court in Adusumilli 
v. Parvataneni, ILR (1955) Mad 498 where 
it was held that a decree for payment of 
costs, to be taxed, cannot be held to be a 
contingent decree. Having regard to the pro- 
vision in Order XX, Rule 7 of the Code of 
Civil Procedure that the decree shall bear 
date the day on which the judgment was pro- 
nounced, limitation for execution of the 
decree runs from the date of the judgment 
and not from a latter date when the decree 
is actually prepared and signed. The deci- 
sion of the Madras High Court was based 
on Article 182 of the Limitation Act of 1908 
which did not apply to decrees of Charter- 
ed High Court. I am not inclined to follow 
the said decision in the facts and circum- 
stances of the instant case. 


18. An  unréported judgment of 
Sankar Prasad Mitra, J. as his Lordship then 
was dated 10-9-1965 in Siddeswar Ghosh v. 
Beharilal Mitter was produced before me. 
From a close study of the said judgment it 
appears to me that Its Lordship after discus- 
sing the decisions in various cases was of the 
view that a decree for taxed costs does not 
become enforceable until the amount of costs 
have been ascertained upon taxation. The 
costs awarded to the applicants were taxed 
on 14th August, 1963. 


19. The next point taken by and on 
behalf of the defendant No. 6 is that the 
premises No. 1, Raja Nabakissen Street, 
Calcutta-5, in respect of which the statement 
and sale has been asked in this application 
for execution does not belong to the said 
defendant No. 6. By a deed of Settlement 
dated 24th July, 1953, one Debendra Nath 
Chowdhury deceased, the father of defendant 
No. 6 settled inter alia the said premises in 
trust for the benefit of the said defendant 
No. 6 and his heirs or legal representatives. 

. The defendant No. 6 became a trustee upon 
the death of the settlor with his elder brother 
Dr. Sailesh Chandra Chowdhury deceased, the 
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defendant No. 5 herein. it is contended that 
by reason of the premises, the defendant 
No. 6 being only a trustee has no personal 
and proprietary interest in the said premises. 


20. No copy of the Deed of Settle- 
ment however, was produced nor annexed to' 
the affidavit of the deponent. A copy of the 
Deed cf Settlement was however annexed to 
the affidavit in reply filed on behalf of the 
applicants. It appears from the said copy 
of the Deed of Settlement that the settlor 
appointed his eldest son, said Dr. Sailesh 
Chandra Chowdhury and his fourth son 
Shree Shyamapada Chowdhury the defendant 
No. 6 herein to be the joint trustees after 
his demise to hold the trust properties inter 
alia the said premises No. 1, Raja Naba- 
kissen Street, Calcutta-5, upon trust to convey 
and trznsfer absolutely amongst others the 
house and premises No. 1, Raja Nabakissen 
Street, Calcutta to Shyamapada Chowdhury, 
the defendant No. 6 or to his heirs or legal 
representatives. The settlor died in 1954. 

21. Therefore in my view the conten- 
tion of the defendant No. 6 that he is merely 
a trustee is incorrect and not true. The said 
property belongs to the defendant No. 6. 

22. In the result the contentions on! 
behalf of the defendant No. 6, the judgment- 
debtor herein fail The application for ex- 
ecution of the decree is not barred by Law 
of Limitation and there will be an order in 
terms of prayer (1) of column 10 of the 
Tabular Statement. Each party will pay and 
bear his own. costs. Certified for counsel. 


Order accordingly. 





AIR 1974 CALCUTTA 248 (V 61 C 54) 
SALIL KUMAR DATTA, J. 
Sk. Nasirul Hoque, Defendant-Appellant 
v. Minor Johora Khatun Bibi, Plaintiff-Res- 
pondent. 
A. F. A. D. No. 2083 of 
19-2-1973. 


Index Note:— (A) Civil P. C. (1908) 
S. 160 — Muslim minors property — Neces- 
sity of sale ‘for maintenance? — Recitals 
about purpose misconstrued and sale held 
invalid — Is it an error of law? Yes. 

Brief Note:— (A) The guardian of a 
muslim minor sold his own and the minor’s 
interest in the property by one Sale-deed. 
Recitals stated that his share was being sold 
for acquiring another adjacent land and that 
the minor’s interest was being sold for the 
well-being of the minor. The lower Court had 
mixed up the facts and held that there was 
no representation in the sale-deed about the 
purpose of sale of minor's interest and ac- 
cordingly had held that the sale, not being 
for minors maintenance was void. Apart 
from this  misconstruction the lower Court 
had not taken into consideration other evi- 
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dence establishing that the sale was neces- 
Sitated for the maintenance and well-being of 
the minor. 'The High Court observing that 
this evidence was wrongly discarded reversed 
the finding and held the sale to be valid. 
AIR 1963 SC 302: AIR 1962 SC 1314 and 
AIR 1966 SC: 1652, Rel on. AIR 1963 SC 
1633, Referred. (Para 10) 

Index Note:— (B) Muhamedan Law — 
Minor's property — Can it not be sold, even 
for maintenance, because minor has more 
than one property? It can be sold for main- 
tenance. 

Brief Note :— (B) Article 362 of Mulla's 
Muhamedan law lays down that when a minor 
has no other property and the sale is neces- 
sary for his maintenance, a sale in such cir- 
cumstances will be valid. On this basis, the 
minor plaintiff, challenging the pre-emption 
decree in respect of a sale of minor’s pro- 
perty, contended that the sale itself was void 
because he had another property., 


Held that the clause ‘minor has no other 
property’ could not be literally construed; 
the proper interpretation is that if a minor is 
seized of properties and they do not yield 
income sufficient for his maintenance then it 
would not only be proper but necessary that 
all or some of the properties be sold’ for 
purpose of his maintenance. 


Also held that in the circumstances of 
the case it was the minor’s burden to prove 
not only that he had other properties but 
that income therefrom was sufficient and that 
therefore the impugned sale was invalid. On 
facts held that the minor-plaintiff had not 
discharged this burden and that other evi- 
dence proved the sale to have been made 
for purposes of minor’s maintenance. 

Further held that if the sale is for 
minor’s benefit the ‘misappropriation of the 
consideration money by the guardian was of 
no consequence regarding validity of sale. 

(Paras 10 to 13) 


Cases Referred : Chronological Paras 
AIR 1970 SC 846 = (1970) 2 SCR 869, Som- 
nath v. S. P. Raju 6 
AIR 1966 SC 1652 = (1964) 5 SCR 905, 
Bhusawal Borough Municipality v. Amalga- 
mated Electricity Co. Ltd. 10 
AIR 1963 SC 302 = (1963) 3 SCR 604, Ram 
Chandra Ayyar v. Ram Lingam Chettiar 9 
AIR 1963 SC 1633 = (1964) 2 SCR 673, 
Ramappa v. Bajjappa 9 
AIR 1962 SC 1314 — (1962) Supp 3 SCR 
549, Chunilal V. Mehta and Sons Ltd. v. 
T Md Spinning and Manufacturing Co. 
td. 10 


Sailendra Bhusan Bakshi and Mrittunjoy 
Palit, for Appellant; S C. Mitter and Shyama 
Prasanna Roychoüdhury, for Respondent. 


JUDGMENT :— This is an appeal by the 
defendant against a judgment of affirmance de- 
creeing the suit. 'The suit was for confirma- 
tion or in the alternative recovery of posses- 
sion on declaration of title and for injunc- 
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tion. Allegations made in the plaint are as 
follows: The plaintiff obtained the suit pro- 
perty from her father by a bemeadi lease 
dated 17-6-1952. The plaintiff had been since 
in possession thereof on payment of rent. 
The suit property is comprised within Dag 
No. 1276 being a demarcated portion measur- 
ing 2 decimals out of 9 decimals which along 
with land measuring half decimal of dag 
No. 1275 was taken settlement of as stated 
above. The plaintiff was aged about 14/15 
years when the suit was filed on 20-11-59. 
The plaintiffs father purporting to act on 
her behalf sold the said land of dag No. 1276 
on 4-2-1956 to plaintiff's father-in-law Abdul 
Malek. The sale was not for her interest or 
benefit and the recitals made in the docu- 
ment were false. There was never any pur- 
Chase of adjacent land as recited therein as 
the purpose of the sale. It was also stated 
that the entire consideration was misappro- 
priated by the plaintiff’s father and accord- 
ingly the kobala was void and her interest 
was not thereby affected, as the document 
was not binding on her. The defendant filed 
a pre-emption suit being Suit No. 102 of 
1956 which was decreed by a solenama on 
20-8-1958. The plaintiff's possession of the 
suit property was unaffected by the pre-emp- 
tion decree and the plaintiff claimed a decla- 
ration of her title to the said land on the 
finding that the kobala dated 4-2-1956 pur- 
ported to be executed on her behalf was void 
and the pre-emption decree was also void 
and also for confirmation of possession. The 
plaintiff further prayed for recovery of pos- 
session if it was found that she was out of 
possession and injunction restraining the de- 
fendant from dispossessing the plaintiff in res- 
pect of the suit land was also vrayed for. 
This suit was filed by the plaintiff as minor 


through her guardian-husband Sk. Nurul 
Islam. 
2. The defence filed by the defendant 


contesting the suit was that the suit was not 
maintainable by the husband, that the decree 
in pre-emption Suit No. 102 of 1956 was 
binding on the plaintiff as she was represent- 
ed by her guardian in the said suit. The suit 
was barred by estoppel, waiver and acauies- 
cence and the plaintiff had no right to chal- 
lenge the acts done by her father. Further 
Abdul Malek the purchaser under the im- 
pugned deed was a necessary party. The de- 
fendant admitted the settlement in favour of 
the plaintiff and her being in possession there- 
of on that basis. But it was contended that 
the sale to Abdul Malek was a valid sale 
for consideration for plaintiffs maintenance 
as her father was too poor to maintain her 
and husband's apathy and failure to maintain 
her was evidenced by matrimonial proceed- 
ings between the parties. The sale was ac- 
cordingly legal and valid and the case of the 
misappropriation of the consideration money 
by thé plaintiff's father was untrue, Abdul 
Malek acquired perfect title to the suit pro- 
perty by his purchase and on the basis of 


. pre-emption decree the defendant became en- 
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titled to the suit property and in Title Exe- 
cution Case No. 54 of 1958 the possession 
was delivered to him. For these reasons the 
suit was liable to be disthissed. 


3. On a trial on evidence the suit 
was dismissed by the trial Court and on ap- 
peal the.case was remanded back for hearing 
for enabling the plaintiff to produce the certi- 
fied copy of the kobala impugned in the suit. 
After remand the trial Court decreed the suit 
on the finding that the sale to Abdul Malek 
was void under the Mohammedan Law. It 
was held that the sale under Mohammedan 
Law for violating the conditions of transfer 
of minor's property was void and invalid and 
not voidable as in Hindu Law in respect of 
such transfer. Accordingly it was not neces- 
sary for her to pray for setting aside the 
pre-emption decree and the suit was thus 
maintainable. It was further held that the 
decree in the pre-emption suit was not bind- 
ing on the plaintiff and the alleged purpose 
of sale for purchase of other land for plain- 
tiff was not a valid condition of transfer. The 
court referred to the evidence of the plain- 
tiffs father who  stzted that sale proceeds 
were utilised for his own purpose. Though 
the plaintiffs father’s pecuniary condition 
was not good and she was forced to live 
with her father it-was held that this fact 
could not override the recitals of the kobala 
and accordingly the sale was void. As the 
plaintiff was out of possession the suit was 
decreed declaring her title to the suit pro- 
perty together with the direction on the de- 
fendant to deliver possession to her, in default 
the execution was to proceed for. obtaining 
recovery of possession. 


4. The defendant preferred an appeal 
and the appeal court held that alienation of 
minors property in Mohammedan Law could 
not be done when the minor had no other 
property and sale was necessary for her 
maintenance. Yt was held that the father was 
the iegal guardian but the recitals of impugned 
kobala would show that it was not for 
maintenance of the minor but for acquisition 
of other properties. There was no evidence 
that the sale price was double the price of 
the property and though matrimonial pro- 
ceeding was instituted in the year 1958 by 
the plaintiff against her husband it would ap- 
pear that there was no need for her mainte- 
.nance and neither the minor was benefited. 
by the consideration price. The sale was ac- 
cordingly void and it was not necessary to 
Lave the kobala set aside and the original 
vendee thus was also not a necessary party. 
On the above findings the appeal was dismiss- 
ed. This second appeal is against this deci- 
sion. 

5. Mr. Sailendra Bhusan Baksi learn- 
cd Advocate appearing for the appellant has 
urged several grounds in support of the ap- 
peal. His contention is that the suit is bad 
for defect of parties, the original purchaser 
under the impugned sale deed not being made 
a party. Since the plaintiff was claiming fof 
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a declaration that the sale deed and the pre- 
emption decree are void, the vendee was a 
necessary party whose absence makes the suit 
fatally defective. It was further contended 
that the sale by the plaintiff's father, who 
was her legal guardian, on her behalf to her 
father-in-law was legal and valid as it was 
necessary for securing her maintenance and 
as such she was not entitled to any relief. 
A new point was taken for the first time in 
this court that the lease by a father to the 
minor was absolutely void so that she never 
acquired any title to the suit property. Mr. 
Bakshi also urged that the kobala was void- 
able and was valid so long it was not avoid- 
ed by the plaintiff on attaining majority. 


6. Mr. S. P. Roychoudhury, learned 
Advocate appearing for the plaintiff-respon- 
dent contended on the other hand that the 
judgment under appeal is a proper judgment 
in accordance with Jaw. He referred to 
Article 362 of Mulla’s Mohammedan Law 
which provides the conditions for validity of 
sale of the minor’s property by his legal guar- . 
dian. One such condition is that the sale is 
necessary for his maintenance and the minor 
has no other property. He referred to Ext. 
1 (b) a sale deed dated 23-7-1955 whereby for 
Rs. 400/- about 14 decimal and 4 tils of land 
in two dags were purchased by the plaintiff's 
father on her behalf acting as her guardian. 
This document shows that the plaintiff had 
Other properties and in absence of any need 
for plaintiffs maintenance,.the sale was hit 
for violating the above condition of sale of 
minor's property and as such on the above 
law the sale was void. It was further con- 
tended that the court of appeal below has 
rightly referred to the recitals of the kobala 
disclosing the reason for sale which was for 
acquisition of other properties for the minor. 
The further evidence of the plaintiff's father 
was that he misappropriated the sale proceeds 
So that the sale had nothing to do with the 
plainfiff’s maintenance or benefit. If the sale 
was void, the legal consequence followed and 
it was not necessary to make the purchaser 
of the void deed a party. As to the plaintiff's 
title on the basis of lease, it was contended 
that the defendant should not be permitted 
to urge his point which is a mixed point of 
law and fact. Further in his written state- 
ment he admitted the title of plaintiff on the 
basis of the lease which only gave the right of 
pre-emption to the defendant on transfer of 
the plaintiff’s interest acquired by the lease. 
Though the defendant could take alternative 
defence he could not take such alternative 
defence which destroyed each other. Further 
the lease was for minor’s benefit and she be- ` 
ing in possession had possessory titlé thereto 
in any event and on the basis of the decision 
in Somnath v. S. P. Raju, AIR 1970 SC 846, 
she was entitled to declaration of the interest 
against all except the true owner who was 
her father. It was further contended that the 
findings arrived at by the court of appeal be- 
low about the invalidity of impugned sale 
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are findings of facts based on appreciation of 
evidence and cannot be reopened in a second 
appeal About the High Court's power of 
interference in second appeal he has referr- 
ed to certain decision which would be con- 
sidered presently. 

7. The principal question for deter- 
mination is whether the sale by the plaintiff's 
father acting on behalf of the plaintiff then 
a minor to her father-in-law by kobala 
dated 4th February, 1956 (certified copy 
Ext. 1c) was a legal and valid document. 
The appellate court has come to the conclu- 
sion that the sale was invalid in law for the 
following reasons: 

8. There was no evidence to show 
that the sale value was double the real value 
of the property. The recital was in the docu- 
ment that the land was sold for purpose of 
acquiring adjacent agricultural lands. This 
recital was a clear evidence of representation 
by the vendor to the vendee. None of the 
conditions of sale mentioned in Article 362 
of Mulla’s Mahommedan Law was satisfied. 
The defence plea was that the sale was for 
the maintenance of plaintiff forsaken by hus- 
band. Ext. C is the certified copy of the 
plaint of the Suit No. 196 of 1958 filed on 
2-9-1958 by the plaintiff for dissolution of 
her marriage with Nurul Islam — a person 
who represented the plaintiff as her guardian 
in the connected suit and in the first appeal 
and also in this court till recently. — Allega- 
tions therein inter alia were that the plain- 
tiff was driven out with the clothings she 
had on her body in 1361 B. S. Baisakh i.e., 
1954 April/May and she was forced to take 
shelter in her father's place. Further allega- 
tions therein were that the father was a very 
poor man and in a distressed condition while 
She was being neglected for past years by her 
husband and was leading a humiliating exis- 
tence by begging her food and clothing from 
her father. According to the father the suit 
was filed at the instruction of Kayem. The 
plaintiff's father's further evidence was that 
the consideration money of the impugned 
kobala was spent by him for his own pur- 
pose. It would further appear that the hus- 
band of the plaintiff admitted in evidence 
that the pecuniary condition of the plaintiff's 
father was bad and there is also evidence 
that he was a day labourer. Even so it was 
held that it did not mean that the plaintiff's 
father wanted to procure money by selling 
the property of his daughter for her main- 
tenance. It was further held that the plain- 
tiff purchased by a kobala dated 23-7-55 
(Bxt. 1b) another property which indicated 
her solvency and absence of need for main- 
tenance. Accordingly the averments made 
by the plaintiffs in the matrimonial proceed- 
ings were not correct and no such represen- 
tation was made to the vendor while the plain- 
tiff was not at all benefited by the sale. For 
these reasons the kobala was held to be void 
ab initio and Mr. Roychoudhury has contend- 
ed that these findings are findings of fact 
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based on appreciation of evidence and not 
liable to be reopened in this appeal. 


9. Limits of the High Court's power 
for interference in second appeal has been 
enunciated in several decisions. In Ram 
Chandra Ayyar v. Ram  Lingam Chettiar, 
AIR 1963 SC 302 it was held that even a 
patently erroneous appreciation of evidence 
leading to grossly erroneous findings of fact 
not being a substantial error or defect in’ 
procedure cannot be interfered with in a 
second appeal, while a misplacement of onus 
on a wrong party and finding of fact on that 
wrong approach could be a defect in proce- 
dure leading to defect or error in decision 
warranting interference in second appeal. 
Similarly a wrong discarding of admissible 
evidence may introduce such error or defect 
in procedure. If again a decision is contrary 
to law or usage having a force of law, the 
conclusion would be liable to be interfered 
with in second appeal. In Ramappa v. Boj- 
jappa, AIR 1963 SC 1633 it was held that 
sufficiency or adequacy of evidence to sup- 
port a finding of fact is a matter for decision 
of the court of facts and cannot be reopened 
in second appeal. 


10. It may be noted that the inter- 
pretation of document of title has been ac- 
cepted as point of law in Chunilal V. Mehta v. 
Century Spinning and Manufacturing Co. 
Ltd., AIR 1962 SC 1314. Misconstruction of 
a document which is not merely -of eviden- 
tiary value but upon which the claim of a 
party is based would be an error of law 
and the High would be entitled to correct 
it in second appeal as was held in Bhusawal 
Borough Municipality v. Amalgamated 
Electricity Co. Ltd. AIR 1966 SC 1622. The 
court of appeal in considering the recitals of 
Ext. : (c) held that there was no representa- 
tion about the purpose of sale of minor's 
interest and accordingly in its absence sale 
not being for minor's maintenance was void. 
The findings about the purpose of the docu- 
ment on construction of recital which ulti- 
mately has the legal effect of a finding on 
the document of title as being void in myl 
opinion involves, on the above authorities, 
a point of law and liable to be examined by, 
this court. It will appear from examination 
of the said document that by the document 
(Ext. 1 (c) ) both the landlord's interest as; 
also the interest of the plaintiff as  raiyat| 
were being transferred. In so far as the pur-' 
pose of sale of the father's interest is concern-, 
ed the recital given was for acquiring adja- 
cent land while for the sale of the minor's 
Share it has been stated that it was done for; 
the well-being of the minor. That being the! 
position it would not be correct to say that! 
there was no representation in the impugned 
document about the purpose of sale of the 
minor’s interest which as we have already 
seen was for the well-being of the minor. We 
have already seen the pleadings in the matri-| 
monial suit and it is also admitted that the 
suit was decreed on compromise. The result! 
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was that the allegations made in the matri- 
monial suit were not withdrawn which are re- 
levant as an admission of state of affairs during 
the material period. It was obvious that the 
plaintiff since about 1954 was forsaken by 
her husband and she was forced to take shel- 
ter in the father’s horse and had to beg her 
clothing and food for her existence and it is 
also the admitted evidence that the father 
was not in good pecuniary conditions and he 
was a day labourer. It would thus appear 
that there was clear evidence that the sale 
was for the benefit of the minor and it was 
amply corroborated by the said pleadings in 
the plaint which was not taken in conside- 
ration by the appeal court though mention- 
ed and was in fact wrongly discarded. The 
document Ext. 1 (b) as we have seen is 
a kobala dated 23-7-1955 and the considera- 
tion of this document was said to have been 
paid by sale of plaintiffs other properties. 
This document was produced and accepted 
in evidence after remand contrary to the 
terms of the remand order as it appears and 
was not legally proved P. W. 3 only proving 
a signature of an attesting witness thereto. 
This kotala thus was not admissible in evi- 
dence and in my opinion even if admissible 
it would not by itself have established that 
the plaintiff was not in need of maintenance 
at the relevant period. There is no evidence 
to indicate that the usufructs of her proper- 
ties as aileged thereof were available to the 
plaintiff to support her in the state she was 
during the period as stated by her in the 
plaint and the onus in respect thereof lay 
entirely on the plaintiff while challenging the 
validity of the impugned kobala and that 
onus was not discharged by her. Accord- 
ingly I hold that the impugned kobala was 
for the welfare of the minor which included 
her maintenance. In these circumstances it 
is to be held that tne document was valid 
document unless otherwise invalid by any 
provision of the Mahomedan Law. 


11. Under Article 362 of Mulla's 
Mahomedan Law it is laid down that when 
a minor had no other property and the sale 
is necessary for his maintenance a sale in 
such circumstances will be valid. This clause 
if given literal meaning would mean that if a 
minor is seized of properties more.than one 
no sale of any of his property could validly 
take place at any time even if such other 
properties fetch no income or usufructs for 
the minor. The reasonable and proper inter- 
pretation of this condition in my opinion is 
that if the minor is seized of properties and 
if they vield no income it would not only 
be proper but essential and necessary that al’ 
or some of the properties of the minor should 
ibe sold out for his maintenance. Viewed in 
this light there must be evidence to prove 
that the usufructs of the minor’s properties 
are sufficient for his maintenance and if it 
is not so and no evidence is adduced to prove 
that the usufructs of his properties are suffi- 
cent for his maintenance it will rot ts pos- 
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sible to contend that merely because the minor 
has other properties, the sale of the property 
by his legal guardian is void even if such sale 
was necessary for his maintenance. 

12. About the properties comprising 
Ext. I (b) and 1 (c) there is no evidence that 
their income or usufructs are sufficient for 
maintenance of the plaintiff and the proper- 
ties even from the documents appear to be 
too insignificant to provide for the food and 
clothing to the plaintiff throughout the period 
at least from 1954 till the date of sale. In 
absence of such proof it is not possible to 
hold that the sale of the minor's property 
by the impugned kobala offended any of the 
conditions of alienability of the minor's pro- 
perty as enjoined in Mahomedan Law noted 


above. A 
13. Before concluding I would like 
to add that the contention made by Mr. 


Bakshi that the kobala executed on behalf 
of the minor is voidable and not void is 
not acceptable. It would be so in case of 
Hindu Law in case of some transfer but in 
Mahomedan Law as it appears from the text 
book referred to above that sale violating 
any conditions of Article 362 will be void and 
not merely voidable. I also add that the 
misappropriation of the consideration money 
by a legal guardian in respect of a kobala 
executed by him on behalf of the minor is 
of nc ‘consequence. The purchaser is not 
required to ensure application of the consi- 
deration money for the minor’s benefit and 
such act by the legal guardian of the minor 
will not affect the sale of minor’s property. 


14. For these reasons I am of opin- 
ion that the plaintiff has not been able to 
prove that the impugned sale was for any 
reason invalid in law. The preemption dec- 
ree obtained by the defendant against the pur- 
chaser is also a valid and enforceable dec- 
ree in ebsence of any  illegality in respect 
thereof and the original vendor the plaintiff 
not being a necessary party in the said pro- 
ceeding, the plaintiff can have no relief in 
this suit, 


45. The appeal accordingly succeeds 
and is ellowed. The judgments and decrees 
of the courts below are set aside and the 
plaintiffs suit is dismissed. There will be 
no order for costs in this appeal in the cir- 
cumstances. 


16. Leave under Clause 15 of the 
Letters Patent is asked for and is granted. 


Appeal allowed. 
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AIR 1974 CALCUTTA. 253 (V 61 C 55) 
GUPTA AND SALIL KUMAR DATTA, JJ. 


Mohan Koiri and others, Appellants v. 
State of West Bengal and others, Respon- 
dents. 


Appeal from Original Order No. 766 of 
1973, D/- 6-3-1974. 

Index Note: — (A) Land Acquisition 
Act (1894) Section 6 second proviso — Pub- 
He purpose — Expansion of school. 

Brief Note: — (A) The expansion of 
the only school in the locality is for the pub- 
lic benefit and in the general interest of the 
community. -An acquisition for such a pur- 
pose is an acquisition for a public purpose 
within the section. 

Where a part of the compensation to be 
awarded, however insignificant is paid by the 
Government, the acquisition will be for a 
public purpose. AIR 1961 SC 343, AIR 1963 
SC 151 and AIR 1965 SC 427, Rel. on. 

(Para 6) 

Index Note: — (B) Land Acquisition 
Act (1894) Acquisition — Property vests in 
Government — Even if acquisition is for a 
private insfitution. 

Brief Note: — (B) An acquisition of 
land by the Government vests the property 
in tbe Government and not in the Institu- 
tion for the benefit of which it is acauired. 


(Para 6) 

Index Note: — (C) Constitution o£ 
India, Article 166 (3) — Rules framed under 
Rules 5, 19, 20 — Standing Orders by Minis- 
fer in charge Rule 5 — Land Acquisition 
cases entrusted to Secretary to Government 
— Orders for acquisition by him on being 
^ ed with the necessity therefor — Vali- 

ity. 

_ Brief Note: — (C) Where a particular 
business such as acquisition of land, is en- 
trusted to a responsible officer under stand- 
ing orders, issued by the minister in charge 
under Rule 19 of the Business Rules fram- 
ed under sub-clause (3) of Article 166 and 
the officer is satisfled as to the necessity for 
an acquisition and takes appropriate steps for 
such acquisition, there can be no illegality 
in such action. His satisfaction will amount 
to a satisfaction of the Governor as required 
under the law unless it is established that the 
order is in excess of powers under the rules 
or otherwise mala fide or an exercise of the 
power for collateral purposes. (Para 13) 

Rule 5 of the Standing Orders is not 


ultra vires, Rules 19 and 20 of the Rules of 
business. 


(Para 14) 
Cases Referred: Chronological Paras 
AIR 1965 SC 427 = (1964) 6 SCR 636, 


Shyam Behari v. State of Madhya Pra. 6 
AIR 1963 SC 151 (1963) 2 SCR 774, 
Somawanti v. State of Punjab - 6 
AIR 1961 SC 343 (1961) 2 SCR 459, 
Jhandu Lal v. State of Punjab 6 
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Bimal Chandra Datta, Mrs. Usha Datta, 
for Appeliants; Bhabhani Sankar Bagchi, for 
Nos. i to 3; and S. C. Bose, Amal Kumar 
Basu Choudhury, for Respondents No. 4. 


.SALIL KUMAR DATTA, J:— This 
is an appeal against the judgment and order 
of D. Pal J., discharging the rule obtained 
by the petitioners. The petitioners’ case, in 
short, is as follows:  'The petitioners — are 
thika tenants in respect of 3/4th portion of 
premises No. 121/5, Circular Garden Reach 
Road in the suburb of Calcutta. They have 
been residing there since their fore-fathers 
for over 60 years constructing huts thereon. 
By a notification dated March 1, 1962, under 
Section 4 of the Land Acquisition Act, (Act 
I of 1894), the Government of West Bengal 
notified that a piece of land comprising premi- 
ses No. 121/5, Circular Garden Reach Road is 
likely to be needed for a public purpose, not 
being a purpose of the Union, namely, for 
the expansion and development of Kidderpore 
Academy in Ward No. 85 of the Calcutta 
Municipality. This notification invited ob- 
jections to the said acquisition from any per- 
son interested in the land within 30 days from 
the date of publication in the locality. The 
petitioners received no individual notice and 
being illiterate persons they could not file any 
objection under Section 5-A of the Act. 
Thereafter without giving any opportunity to 
the petitioners, a declaration dated 26th Feb- 
ruary, 1965, was published under Section 6 
of the Act declaring that the said piece of 
land was needed for a public purpose, part- 
ly at public expense and partly at the expense 
of the authorities of the Kidderpore Aca- 
demy. The petitioners stated that the Kidder- 
pore Academy is a private institution for 
which such acquisition was not available in 
law. The petitioners submitted that there was 
no inquiry before the declaration and the 
Kiddarpore Academy had recently purchased 
in 1959 lands adjoining the institution which 
had been kept vacant. These facts were not 
considered by the Second Land Acquisition 
Collector in issuing the said declaration. It 
may be stated here that the notification and 
the declaration have been signed by the 
Deputy Secretary to the Government of West 
Bengal. The petitioners contended that there 
was no satisfaction of the Governor to the 
effect that the lands were needed for the 
public purpose and the Governor did not 
apply his mind in the matter. For all these 
reasons as also for the reason that expansion 
and development of a private institution are 
not public purpose, the petitioner moved an 
application in this Court under Article 226 (1) 
of the Constitution praying for a rule nisi 
on the respondent the Government ’of West 
Bengal and others to show cause why a writ 
in the nature of mandamus should not issue 
directing them to forbear from giving effect 
to or to withdraw or cancel the notification 
and declaration mentioned above and also for 
a writ in the nature of certiorari’ quashing 
the said notification and declaration. 





. 
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2. On this application a rule nisi was 
issued on June 15, 1966 in terms of the 
prayer referred to above and subsequently 
an interim order was issued staying further 
proceedings. . 


The respondents on being served with 
notice of the rule filed an affidavit-in-opposi- 
tion denying all the material allegations made 
in the petition. It was stated that the notifi- 
cation under Section 4 of the Act was duly 
published in the Calcutta Gazette on March 
15, 1962, as also at the convenient place in 
the locality including the notified area. The 
individual notices were also served but as 
the petitioners refused to accept the notices, 
they were served by hanging. No objection 
was received from the petitioners and in the 
report under Section 5-A the only objection, 
which was filed by the owner, was duly con- 
sidered. Jt was stated that the acquisition 
proceeding was in accordance with law and 
the petitioners at that stage had no right to 
challenge the declaration. 


3. An affidavit-in-opposition was also 
filed on behalf of Kidderpore Academy stat- 
ing that the institution, the only Higher Se- 
condary School for Bengal Boys in the loca- 
lity, was a public one, under the statutory 
control of the Education Directorate and 
West Bengal Board of Secondary Education. 
It was further stated that no portion of the 
lands is remaining unutilised as alleged by 
the petitioners and a building on half of the 
vacant portion has been constructed while the 
other half has been kept vacant for a breath- 
ing ground for 1500 students reading in the 
institution as also for holding drills, physical 
exercises by NCC trainers etc. It was ac- 
cordingly submitted that the petitioners were 
not entitled to any relief. 

4, An affidavit-in-reply was filed on 
behalf of the petitioners reiterating the state- 
ments made in the petition. 

8. The learned Judge held that the 
public purpose for the acquisition has been 
particularised with sufficient indication. ` It 
was further held that the institution was 
under the statutory control of the Education 
Directorate and West Bengal Board of Se- 
condary Education, the institution being the 
only institution in the locality. Accordingly, 
it was held that the acquisition was for a 
public purpose on proper satisfaction by the 
authorities concerned. The learned Judge fur- 
ther held that the acquisition was made in 
the name of the Governor as appearing in 
the notification and declaration. Accordingly, 
there was a presumption of regularity of the 
Official acts and there is no evidence adduced 
by tbe petítioner to rebut the presumption. 
As to the contention that there was no satis- 
faction of the proper authority under the 
Rules 19 and 20 of the Rules of Business of 
the Government, it was held that under para- 
graph 5 of the Standing Orders the satisfac- 
tion could be made by a Secretary or Deputy 
, Secretary and the acquisition was not requir- 
ed to be brought to the notice of the Minis- 
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ter, Land and Land Revenue Department, on 
the basis of a general order issued by the 
Secretary. A contention raised by the peti- 
tioner that the general order issued by the 
Secretary was ultra vires the Standing Orders 
was however not allowed to be raised as no 
point was taken in the petition of motion. 
For the above reasons, the rule was discharg- 
ed. This appeal is against the said judg- 
ment and order. 


6. Mr. Bimal Chandra Dutt appear- 
ing for the appellants has urged two grounds 
in support of the appeal It has been con- 
tended that the acquisition is bad as it was 
for a private institution and there would be 
no protection if the authorities. of the Kid- 
derpore Academy after acquiring valuable 
land decided to dispose of the same for their 
personal benefit. It has been pointed out by 
Mr. Bhabani Sankar Bagchi learned Advocate 
of the State and also by Mr. Somendra Chan- 
dra Bose learned Advocate appearing for the 
Kidderpore Academy that an acquisition will 
be for public purpose even if any token por-, 
tion of money required for the acquisition 
is paid out of public revenues or some fund 
controlled by local authority. In the declara- 
tion under Section 6 it has been stated that 
the land is required for the public purpose, 
partly at public expense and partly at the 
expense of the authority. It has been uni- 
formly and consistently held by the Supreme 
Court, in Jhandulal v. State of Punjab, AIR 
1961 SC 343, Somawanti v. State of Punjab, 
AIR 1963 SC 151 and also in Shyam Behari 
v. State of Madhya Pradesh, AIR 1965 SC 
427 that where a part of the money, though 
insignificant, required for the acquisition is 
paid by the Government fhe acquisition will 
be for public purpose even though the balance 
portion comprising a substantial part thereof 
is paid by a private organisation if other re- 
quirements of law are satisfied. There can 
be no dispute that expansion of the only 
School in the locality is for public benefit and 
in the general interest of the Community. 
That being the position, Mr. Dutt’s conten- 
tion is not acceptable and it must be held that 
the acquisition is for a public purpose. As 
to the other objection regarding the dispos- 
ing the acquired land for the personal bene- 
fit of the authorities of Kidderpore Academy, 
it would appear that the acquisition being by 
the Government and not under Chapter VII 
of the Act, the land will vest on acquisition 
in the Government and not in the Academy. 
Acordingly, it cannot be said as at present 
advised that such acquisition will be for the 
personal benefit of the authorities for the 
time being of the Kidderpore Academy. 


7. The next contention of Mr. Dutt 
is that there was no satisfaction of the Gov- 
ernor as required and the satisfaction of the 
Deputy Secretary is not sufficient to warrant 
an acquisition. It was further contended that 
the general order authorising the Deputy 
Secretary to make arrangement for disposal 
of cases by him without reference to the 
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Minister or Secretary is ultra vires Rule 5 of 
fhe Standing Orders. 


8. Before considering this contention 
it will be necessary to look into the notifica- 
tion and rules which have a relevant bearing. 
In exercise of the power conferred by Cl. 3 
of the Article 166 of the Constitution, Rules 
of Business have been framed by the Gover- 
nor and the relevant rules are set out below: 


“Notification No. 1209 A. R. dated Sth 
June, 1964. In exercise of the power confer- 
red by Cl. 3 of. Article 166 of the Constitu- 
tion of India, and in supersession of all pre- 
vious rules made in this behalf, the Gover- 
nor of. West Bengal is pleased to make the 
following rules, namely:— 


1. These rules may be called West Ben- 
gal Rules of Business. 

2. In these rules unless the context other- 
wise requires— 

(c) “Secretary” means a Secretary to the 
Government of the State and includes an Ad- 
ditional Secretary, a Joint Secretary, a Depu- 
ty Secretary, and under-Secretary and Assis- 
tant Secretary. 


3. The General Clauses Act, 1897, ap- 
plies for the interpretation of those rules as 
1s applied for the interpretation of a Central 
Act, 

I 


P 

Allocation and disposal of business. 

4. The business of the Government shall 
be transacted in the departments specified in 
the First Schedule and shall be classified and 
distributed between those departments as laid 
down. 


5. The Governor shall on the advice of 
the Chief Minister allot among the Ministers 
the business of the Government by assigning 
one or more departments to the charge of a 
Minister. 

Part IJ. Departmental disposal of busi- 
Dess. 

A. General. 


19. Except as otherwise provided by any 
other rule, cases shall ordinarily be disposed 
of by or under the authority of the Minister- 
in-charge who may, by means of standing 
orders, give such directions as he thinks fit 
for the disposal of cases in the department. 
Copies of such standing orders shall be sent 
to the Governor or the Chief Minister: 


Provided that until such standing orders 
are made by a Minister, the standing orders 
which were made under the Rules of Business 
existing immediately before the commence- 
ment of these rules and which were in force 
in the department in charge of such minister 
immediately before such commencement, shall 
so far as may be, be deemed, to be the stand- 
ing orders for that department made under 
this rule. 

20. Each Minister by means of standing 
orders arrange with the Secretary of the De- 
partment what matters or classes of matters 
are to be brought to bis personal notice. Such 


ee 
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standing orders shall provide that residual 
cases not concerned by such orders may be 
disposed of by the Secretary of the Depart- 
tment unless in his opinion any such case is 
of such importance that it should be placed 
before the Minister for his orders." 


9. The department of land and land 
revenue is a department under Rule 4 and 
the allocation of business includes acquisition 
of land for public purpose in the said de- 
partment. 


1e. In pursuance of Rules 19 and 20 
of the Rules of Business the then Minister 
Bimal Chandra Sinha, Minister-in-charge, 
Land and Land Revenue Department issued 
on May 13, 1959 standing orders, relevant 
Clauses whereof are stated below: 

*1. All matters specified in Rules 12, 13 
(2), 23, 24, 27, 28, 29 (1), 37, 39, 40, 45 (1) 
and 51 of the Rules of Business shall be 
brought to my notice. 

2. Besides the above, the following mat- 
ters or class of matters in the Land or Land 
Revenue Department shall be brought to my 
notice before the issue of orders. 

(1) All cases in which question of policy 
or principles are involved. 


(30) All important cases relating to land 
acquisition by companies or industrial con- 
cerns or by Government under Land Acqui- 
sition Act before there is any' notification 
under Section 4, an agreement under Sec- 
tion 41. ............ 

3. In cases of extreme urgency requiring 
the immediate issue of orders, the Secretary 
may at his discretion take such action on be- 
half of the Minister-in-charge, if time does 
not permit of his first obtaining the Minister's 
order; all such cases shall be brought to the 
notice of the Minister-in-charge at the earliest 
opportunity. 

4. In the foregoing standing orders, 
where reference has been made to important 
cases and matters, the Secretary and any of 
the Deputy Secretaries of the Department 
shall be competent to decide which cases or 
matters dealt with by him are importannt. 
Q0 Subject to the foregoing provi- 
sions, the Secretary shall dispose of all mat- 
ters of the department. The Secretary of 
the Department may by general or special 
orders make arrangement for the disposal of 
cases by the Deputy Secretaries and Assistant 
Secretaries.” 


19-A. In pursuance of the powers so 
conferred, the Secretary of Land and Land 
Revenue Department issued general orders 
authorising the Deputy Secretaries or Assis- 
tant Secretaries to’ dispose of matters in his 
charge unless in his opinion it is of such 
importance that it should be submitted to a 
higher officer or cases involve major question 
of principles or policy which should be sub- 
mitted to the Minister-in-charge through the 
Secretary. The Deputy Secretaries or Assis- 
tant Secretaries have also been authorised to 
approve notifications or declarations to be 
published in official Gazette in respect of 
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matters in their charge subject to the refer- 
ence to superior officer if the matter is con- 
sidered by them to be of such importance. 


11. Mr. Dutt has firstly contended 
that there was no satisfaction of the Gov- 
ernor and the Deputy Secretary issued the 
necessary notification and declaration on his 
own -without any reference to higher authori- 
ties. Such action is impermissible under law 
and Mr. Dutt sought to make a distinction 
between the words cases and matters appear- 
ing in Rules 19 and 20 of the Rules of Busi- 
ness. This distinction it appears to us, is 
one without any difference and it would ap- 
pear that in the connected rules as also else 
where the words are indiscriminately (used) 
without any distinction. 


12. It is well known that a govern- 
ment has a huge establishment and it is not 
possible for the head of the State or its 
Ministers to apply their minds in all cases or 
matters as arise in course of administra- 
tion. In Carltona Ltd. v. Commissioners 
of Works, 1943-2 All ER 560 (563) it was 
- observed by Greene, M. R. 


"In the administration of Govern- 
, ment in this country the functions which 
are given to ministers (and constitution- 
ally properly given to ministers because 
they are constitutionally responsible) are 
functions so multifarious that no minister 
could ever personally attend to them...... 
The duties imposed upon ministers and 
the powers given to ministers are nor- 
mally exercised under the authority of 
the ministers by responsible officials of 
the department, Public business could not 
be carried on if it were not the case, Con- 
stitutionally, the decision of such an offi- 
cial is, of course, the decision of the 
minister. The minister is responsible. It 
js he who must answer before the Parlia- 
ment for anything that his officials have 
:done under his authority......... v 


13. It is thus the essence of ad- 
ministration that ihe works of the Gov- 
ernment are entrusted to its responsible 
offizers by relevant rules. Such officers 
obviously are responsible officers whom 
the Minister by Standing Orders issued 
by him thought it fit to entrust his res- 
ponsibility to discharge various functions 
of the Government. Accordingly, if under 
the rules, as Assistant Secretary or 
Deputy Secretary duly authorised takes 
appropriate steps for acquisition of land 
not otherwise prohibited by the rules 
there can be no illegality in such action 
2s it was initiated for convenient transac- 
tion of business on legal authority of the 
relevant rules and orders. If the opinion 
is thus formed by a responsible officer 
of the Government duly authorised under 
the rules, his satisfaction will amount the 
satisfaction of the Governor as required 
under the law, not being a matter re- 
quiring his personal discretion. unless it 
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is established that the order is in excess 
of powers under the rules or otherwise 
mala fide or an exercise of power for 
collateral purpose which is not the case 
before us. 


14. Mr. Bose in this connection 
referred to the following extract of Arti- 
cle 824 (page 390) of Volume 7 of Hals- 
bury's Laws of England (Third Edition): 


"Where functions entrusted to a Min- 
ister or to a department are performed 
by an offidal employed in the ministry 
or department, there is no delegation be- 
cause constitutionally the act or decision of 
the official is that of the Minister." 


As to Mr. Dutt’s contention that 
Rule 5 of the Standing Order is ultra 
vires the Rules 19 and 20 of the Rules 
of Business it has to be seen that under 
the Rules of Business the Minister has 
been placed in charge of the department 
with overall responsibilities, The Minis- 
ter in the Land and Land Revenue De- 
partment while framing standing orders, 
by Rule 5 has granted power for disposal 
of matters to the Secretary and has fur- 
ther authorised the Secretary of the De- 
partment to make by general or special 
orders, arrangement for disposal of cases 
by Deputy Secretary and Assistant Secre- 
tary. Rule 5 is subject to Rules 3 and 4 
above and the combined effect of the 
rules is that a Secretarv or Deputy Secre- 
tary snall be competent to decide which 
cases or matters dealt with by him are 
important and under clause 30 of Rule 2 
such matter is to be placed before the 
Minister if considered by him to be im- 
portant. If in pursuance of this power 
the Secretary makes a special or general 
order, there will be no illegality in the 
matter as the framing of such rule has 
the sanction of the Minister. 


15. For all these reasons, it ap- 
pears to us that the Deputy Secretary 
was acting within his sanctioned powers 
in issuing the relevant notification and 
declaration and not referring the same 
either to the Secretary or to the Minister 
obviously .on the finding of his own that 
such acquisition was not an important 


case to be placed before the superior 
authorities. 
16. As all contentions raised on 


behalf of the appellant fail, this appeal 
is dismissed withcut any order as to 
costs. All interim orders are vacated. 
GUPTA, J.:— I agree. 
Appeal dismissed. 
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AIR 1974 CALCUTTA 257 (V 61 C 56) 
SANKAR PRASAD MITRA, C, J, AND 
SABYASACHI MUKHARUI, J. 

Eastern India Motion Pictures Asso- 
ciation and others, Appellants v. Indian 
Performing Right Society Ltd. and others, 
Respondents. 


Copyright No. 2 of 1973, D/- 13-2- 
74, 


Index Note:— (A) Copyright Act 
(1957), Ss. 17, 18 and 14 — Copyright — 
First owner of copyright, who is — As- 
signment of copyright — Composers of 
lyric and music whether have a copy- 
right in musical works incorporated in 
sound track of a cinematograph film — 
Whether they can assign it. (X-Ref:— 
S. 2 (d), (v) and (y).) 


Brief Note:-— (A) The owner of a 
copyright in a cinematograph film has 
the exclusive right over the film and 
further the right to do or to authorise 
the doing of certain specified acts in res- 
pect of the film. When a composer of 
lyrie or music composes for the first time 
for valuable consideration for  puriposes 
of a cinematograph film, the owner of the 
film at whose instance the composition is 
made, becomes the first owner of the 
copyright in the composition, 'The com- 
poser acquires no copyright at all either 
in respect of the film or its sound track 
which he is capable of assigning. In these 
circumstances, assignment, if any, of the 
copyright in anv future work is of no 
effect. The composer can claim a copy- 
right only on the basis of an express 
agreement reserving his copyright be- 
tween him and the owner of the cine- 
matograph film. (Para 33) 


A cinematograph film includes the 
sounds embodied in a sound track. And 
‘sound’ means anything perceived by the 
ear. The music in the sound track is 
therefore, a part and parcel of the cine- 
matograoh film itself. A composer of 
music can assign his copyright only when 
he shows that he has either an existing 
right or a right he would acquire in 
future. In the case of a cinematograph 
film when he composes for the first time 
for valuable consideration he has no ex- 
isting right nor does he acquire any 
future right in the absence of an agree- 
ment to the contrary. The Act makes it 
clear that a cinematograph film includes 
its sound track, And ‘sound track’ means 
the area of a Motion picture film that 
earries the sound record. The composer 
of music for valuable consideration 
therefore, can have neither any existing 
right nor any future right (unless he 
enters into an agreement fo the con- 
trary) which he can assign or is capable 
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of assigning, The assignee, (in this case 
the Indian Performing Right Society 
Ltd.,) of the composer of lyrics or music 
can have no copyright in lyrie or musical 
works incorporated in the sound’ track of 
cinematograph film because an assignee 
cannot have a right higher than the right 
Of an assignor. Section 18 of the Act con- 
fers the power to make a contract of as- 
signment but that power can be exercis- 
ed only when there is a existing or a 
future right to be assigned. (1934) 1 Ch 
450, Referred to. 

(Paras 29, 32) 


Cases  Referred: Chronological Paras 


1934-1 Ch 450 = 103 LJ Ch 248, Gramo- 
phone Co, v, Stephenson Carwardine 
and Co. 30 


Advocate-General with B. K, Bacha- 
wat and Ajit Sen Gupta, for Appellants; 
Ashoke Sen with S. C. Sen and P. N. 
Chatterjee (for No. 1) and R. Dutta (for 
Nos. 2, 4, 5, 7, 9, 10, 17 and 20), for Res- 
pondents. 


SANKAR PRASAD MITRA, C. J. :— 
This is an appeal under Section 72 (2) of the 
Copyright Act, 1957 from a decision or order 
of the Copyright Board dated the 16th May, 
1973. Section 2 (r) defines a ‘performing 
right society. It means a society, association 
or other body, whether incorporated or not, 
which carries on business in India of issuing 
or granting licences for the performance in 
India of any works in which copyright sub- 
sists. The Indian Performing Right Society 
Ltd. (hereinafter referred to as IPRS) has 
been incorporated in terms of the provisions 
of the Act. On September 27, 1969 and on 
November 29, 1969, the IPRS has published 
in the Statesman and the Gazette of India 
respectively a tariff laying down the fees, 
charges and royalties that it proposes to col- 
lect for the grant of licences for performance 
in public of works in respect of which it 
claims to have authority to grant such 
licences. The producers of cinematograph 
films who claimed to be owners of the res- 
pective films including the sound track thefe- 
of raised objections to the imposition of the 
proposed tariff. 'They are the appellants be- 
fore us. Their contention is that they are 
the first copyright-holders of the cinemato- 
graph films including the musical work cori- 
tained in the sound track. The IPRS con- 
tends on the other hand that the composers 
of lyric and music are its members. The 
IPRS is the assignee from them of the copy- 
right in these works. And anyone perform- 
ing them in public can only do so under and 
in accordance with a licence granted by the 
IPRS for which the fees, charges and royal- 
ties laid down in the tariff have to be paid. 


2. The dispute, in the-instanfi-case, ig 
confined, therefore, to the sound track in a 
cinematograph film. The case of the IPRS 
is that the copyright in the musical works 
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incorporated in the sound track of a cinema- 
tograph film vests in the composers of lyric 
and music. When that musical work is per- 
formed in public the composers are entitled 
to a fee or royalty in that behalf. And since 
the IPRS is the assignee of the copyright 
from the composers it has the right to collect 
that fee or royalty. 


3. The main question, therefore, is 
whether the composers of lyric and music, 
in fact, have a copyright in the musical works 
incorporated in the sound track of a cine- 
matograph film. 


4. The Copyright Board has expressed 
the view that in the absence of proof the com- 
posers of lyric and music retained the copy- 
right in their musical works provided that 
such musical works were printed or written 
and that they could always assign the per- 
forming right in public to the IPRS. The 
Board has held, in view of its conclusion 
aforesaid, that it has-jurisdiction to deal with 
the tariff published by the IPRS which is 
entitled to the fees and royalties specified 
therein. The Board has held further that the 
JPRS has the right to grant a licence for 
the public performance of the said music in 
the sound track of a cinematograph film and 
can collect fees, royalties and charges in res- 
pect of those films with effect from the date 
on which the tariff was published in the 
Gazette of India. ; 


5. To test the correctness of the deci- 
sion or order of the Copyright Board it 
would be necessary to go through various 
provisions of the Copyright Act, 1957. At 
one stage of the hearing before us of this 
appeal it was suggested that the Copyright 
Board had no jurisdiction to determine the 
disputes that arose between the parties; but 
this argument was not ultimately pressed by 
counsel for any of the parties and we pro- 
ceed to express our views on the merits of 
the controversy indicated above. 


6. Section 2 of the Copyright Act, 
1957, is the section on interpretations. Sec- 
tion 2 (d) defines an author. An ‘author’ 
means in relation to a cinematograph film, 
the owner of the film at the time of its com- 
pletion: vide Section 2 (d) (v). The ‘work’ 
on which a copyright exists has been defined 
in clause (y) of Section 2. This clause is 
as follows :— 

' “Work? means any of the following 
works, namely :— 

(i) a literary, dramatic, musical or arti- 
t stic work; 

; (i) a cinematograph film; 
+ (ii) a record." 


7. This shows that a musical work 
and a cinematograph film are not one and 
the same thing. A cinematograph film is 
a ‘work’ in itself and the ‘author’ of the work 
is the owner of the film at the time of its 
completion. A ‘musical work’ is also a sepa- 
rate kind of work and its author is the com- 
poser thereof: vide Section 2 (a) Gi). In the 
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instant appeal the competition as to copyright 
is between the composer of the musical work 
and the owner of the cinematograph film. 


8. Before we proceed further a few 
other definitions may be noted. Section 2 (f) 
defines a ‘cinematograph film’. For our pur- 
poses it includes the sound track. ‘Exclusive 
licence’ has been defined in Section 2 (j). It 
means a licence which confers on the licensee 
or on the licensee and persons authorised by 
him, to the exclusion of all other persons (in- 
cluding the owner of the copyright), any right 
comprised in the copyright in a work, and 
‘an exclusive licensee’ shall be construed ac- 
cordingly. In the instant case the IPRS by 
reason of certain Deeds of Assignment is 
claiming to be the exclusive licensee in res- 
pect of musical works recorded on the sound 
track of cinematograph films to the exclusion 
even of the composer. 


9. The next section, important for our 
purposes, is Section 13. It deals with works 
in which copyright subsists. Subject to the 
provisions of the Act copyright subsists, inter 
alia, in (2) original musical works and (b) in 
cinematograph film: vide Section 13 (1) (a) 
and (b). 


10. Then sub-section (3), clause (a) of 
S. 13 lays down that copyright shall not 
subsist in any cinematograph film if a sub- 
stantial part of the film is an infringement 
of the copyright in any other work. In other 
words, if a cinematograph film infringes the 
copyright of any other work no copyright 
on the film can be claimed. We then come 
to sub-section (4) of S. 13 which says that 
the copyright in a cinematograph film or a 
record shall not affect the separate copyright 
in any work in respect of which or a sub- 
stantial part of which the film, or as the case 
may be, the record is made. 


11. The relevant provisions of S. 13, 
therefore, indicate (a) that copyright subsists 
in a musical work as well as in a cinemato- 
graph film, (b) if a substantial part of the 
cinematograph film is an infringement of the 
copyright in any other work, no copyright 
shall subsist in the cinematograph film and 
(c) the copyright in a cinematograph film and 
the copyright in any work may co-exist. 


12. Let us now proceed to Section 14 
(1) (c) which deals with the meaning of copy- 
tight in the case of a cinematograph film. 
Broadly speaking, ‘copyright? means the ex- 
clusive right to make a cinematograph film 
and to do or authorise the doing of any of 
the following acts namely :— 

(i) to make a copy of the film; 

(ii) to cause the film, in so far as it con- 
sists of visual images, to be seen in public 
and, in so far as it consists of sounds, to be 
heard in public; 

(ii) to make any record embodying the 
recording in any part of the sound track 
associated with the film by utilising the sound 
track; 


1974 


(iv) to communicate the film by radio- 
diffusion. 


13. We find, therefore, that the owner 
of a copyright in a cinematograph film has 
the exclusive right over the film and further 
the right to do or to authorise the doing of 
certain specified acts in respect of the film. 
The question is who is this owner? 


14. Section 16 of the Act provides 
inter alia, that no person shall be entitled to 
copyright or a similar right in any work, 
whether published or unpublished, otherwise 
than under and in accordance with the pro- 
visions of the Act or of any other law for 
the time being in force. 


15. The ownership of copyright and 
the rights of the owner have been prescribed 
in Chapter IV of the Act. Section 17 is the 
first section in this chapter. The relevant 
portions of Section 17 are as follows :— 


Section 17. Subject to the provisions of 
this Act, the author of a work shall be the 
first owner of the copyright therein: 


Provided that— 


(a) in the case of a literary, dramatic 
or artistic work made by the author in the 
course of his employment by the proprietor 
of a newspaper, magazine or similar 
periodical under a contract of service or ap- 
prenticeship, for the purpose of publication 
in a newspaper, magazine or similar periodi- 
cal, the said proprietor shall, in the absence 
of any agreement to the contrary, be the 
first owner of the copyright in the work in 
so far as the copyright relates to the publi- 
cation of the work in any newspaper, maga- 
zine or similar periodical, or to the reproduc- 
tion of the work for the purpose of its 
being so published, but in all other respects 
the author shall be the 1st owner in the 
copyright in the work; 


(b) subject to the provisions of clause (2), 
in the case Of .................. a cinematograph 
film made, for valuable consideration at the 
instance of any person, such person shall, 
in the absence of any agreement to the con- 
trary, be the first owner of the copyright 
therein; 

(c) in the case of a work made in the 
course of the authors employment under a 
contract of service or apprenticeship, to 
which clause (a) or clause (b) does not ap- 
ply, the employer shall, in the absence of 
any agreement to the contrary, be the first 
owner of the copyright therein. 

16-17. From this section it appears 
that when a cinematograph film is made at 
the instance of any person for valuable con- 
sideration such person is the first owner of 
the copyright in the film unless the writer 
of the story or the artist who takes part in 
the film or the composer or performer of 
music by an agreement to the contrary has 
reserved the copyright. Clause (c) of Sec- 
tien 17 is a general clause. That clause also 
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indicates that the employer under a contract 
of service is the first owner of the copyright. 


18. The next section to be referred to 
is Section 30. By this section it is provided 
that the owner of the copyright in any exist- 
ing work or the prospective owner of the 
copyright in any future work may grant any 
interest in the right by licence in writing 
signed by him or by his duly authorised agent. 
In the case of a licence relating to copyright. 
in any future work, the licence shall take 
effect only when the work comes into exis- 
tence. 


19. In the instant case a printed copy 
of the Deed of Assignment in favour of the 
IPRS placed before us shows that this 
is an assignment, inter alia, of all 
future works whether published or un- 
published recorded on the sound track of the 
cinematograph film. The point for our deci- 
sion is whether such an assignment is valid. 

20. We then come to Section 33 which 
lays down, inter alia, that every performing 
tights society shall, within the prescribed time 
and in the prescribed manner, prepare, pub- 
lish and file with the Registrar of Copyrights, 
statements of all fees, charges or royalties 
which it proposes to collect for the grant of 
licences for. performance in public of works 
in respect of which it has authority to grant 
such licences, 


21. The IPRS, therefore, has the right 
to charge fees for grant of licences. The 
question to be decided in this appeal is whe- 
ther under the provisions of the Copyright 
Act, 1957 the IPRS acquires any right of 
granting a licence for exhibition of a cinema- 
tograph film and if so, when and in what 
circumstances such right can be exercised. 

22. On a conspectus of the various 
provisions of the Copyright Act, 1957 we 
have referred to, the following conclusions, 
it appears to us can be reached :— 


(1) The owner of a cinematograph film 
which includes the sound track is the author 
of the film: vide Section 2 (d) (v) read with 
Section 2 (f). í 


(2) As author of the film the owner in 
the absence of an agreement to the contrary 
is the first owner of the copyright in the 
film: vide Section 17 proviso (b). 

(3) Since he is the first owner of the 
copyright in the film including the sound 
track he has the exclusive right to do or 
authorise the doing of the following acts, 
namely, 

(i) to make a copy of the film; 

(ii) to cause the film, in so far as it 
consists of visual images, to be seen in public 
and, in so far as it consists of sounds, to be 
heard in public; 

(ii) to make any record embodying the 
recording in any part of the sound track as- 
sociated with the film by utilising such sound 
track; 

.. Qv) to communicate the film by radio- 
diffusion (vide Section 14 (1) (c)). 
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(4) If a cinematograph film „is produc- 
ed at the instance of any person for valu- 
able consideration that person and that per- 
son alone in the absence of an agreement 
to the contrary shall be the first owner of 
the copyright and those who participate in 
it or contribute to it for valuable considera- 
tion do not acquire any copyright at all. 
The opening sentence of Section 17 makes 
it clear that the author of a work shall be 
the first owner of the copyright therein 
“subject to the provisions of this Act". 
And proviso (b) to Section 17 prescribes that 
in a cinematograph film made, for valuable 
consideration at the instance of a person, 
such person shall, in the absence of any 
agreement to the contrary, be the first owner 
of the copyright therein. 'There is a marked 
difference between proviso (a) and provisos (b) 
and (c) to Section 17. Proviso (a) creates 
two copyrights — one for the proprietor of 
a newspaper, magazine or similar periodi- 
cal and the other in favour of the author 
in all other respects; but in provisos (b) and 
(c) a person under a contract of service 
for valuable consideration acquires no copy- 
right at all in the absence of an agreement 
to the contrary. 

(5) Even if we assume that a com- 
poser of music who participates in the pro- 
duction of a film that is produced for the 
first time also acquires a separate copyright, 
the composer’s copyright does not destroy 
the copyright of the author of the cinema- 
tograph film. The author has also the ex- 
clusive rights described in Section 14 (1) (c). 


23. At this stage it would be rele- 
vant to refer to sub-s. (3) (a) of S. 13 of the 
Act. It says that copyrights shall not sub- 
sist in any cinematograph film if a substan- 
tial part of the film is an infringement of 
the copyright in any other work. This sub- 
section is not attracted to a case in which the 
composer of music for valuable considera- 
tion composes for the first time at the in- 
stance of any person for the purpose of re- 
production in the sound track of a cinemato- 
graph film. Sub-section (3) of S. 13 deals 
with a case where a copyright already sub- 
sists and without the licence or permission 
of the owner of the copyright the subject- 
matter thereof is brought into a film. This 
would be an instance of infringement of copy- 
right within the meaning of Section 51 of 
the Act. 


24. On behalf of the respondents re- 
Jíiance has been placed on Section 18 (1) of 
the Act. This sub-section runs thus:— 

*The owner of a copyright in an existing 
work or the prospective owner of a copyright 
in a future work may assign to any person 
the copyright either wholly or partially and 
either generally or subject to limitations and 
either for the whole term of the copyright 
or any part thereof: 


Provided that in the case of the assign- 
ment of copyright in any future work, the 
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assignment shall take effect only when the 
work comes into existence.” 


25. Mr. A. K. Sen, learned Counsel 
for the respondents, has submitted to us that 
the copyright in a musical work belongs to 
the composer of the music or his assignee; 
vide Section 2 (d) (i). This right may be 
an existing right or a right in a future work. 
In the instant case the terms of assignment in 
favour of the IPRS cover not only existing 
rights but also rights in future works of the 
assignor. In these premises a film producer 
needs the permission of the IPRS to per- 
form the musical work in public. And with- 
out a licence granted by the IPRS public per- 
formance is illegal inasmuch ‘copyright’ in a 
musical work means the exclusive right by 
virtue of and subject to the provisions of 
the Copyright Act to perform the work in 
public: vide Section 14 (1) (ii). 

2€. Mr. Sen relies on Article 755 at 
page 311 in Copinger on ‘Copyright’, 11th 
Edition. The Article deals with the meaning 
of ‘Cinematograph film’. It says: ; 


“A Cinematograph film is defined as any 
sequence of visual images recorded on mate- 
rial of any description (whether translucent 
or nof) So as to be capable, by the use of 
that material, either of being shown as a 
movinz picture, or of being recorded on 
other material (whether translucent or not) 
by the use of which it can be shown, and 
includes any associated sound track. ‘The 
work protected, therefore, is the physical 
thing, rather than any dramatic or artistic 
matter embodied therein." l 


2. According to Mr. Sen there is no 
question of automatic vesting of musical right 
in the producer of the film. He is entitled to 
exhibit only visual images and the sound but 
not the music in the sound track. Music is 
an artistic matter embodied in the film. 

28. We are unable to accept the con- 
tentions of Mr. Sen. We have already point- 
ed out that a cinematograph film includes the 
sound track Section 2 (f) And an "author" 
in relation to a cinematograph film is the 
owner of the film at the time of its comple- 
tion, Section 2 (d) (v) In Covinger on 
‘Copyright? 11th Edition page 306 in Art. 745, 
it is stated: 


“A cinematograph film is to be taken to 
include the sounds embodied in any sound 
track associated with the film. The expres- 
sion ‘sound track associated with a cinemato- 
graph film’ means any record of sounds 
which is incorporated in any print, negative, 
tape or other article on which the film or 
part cf it, in so far as it consists of visual 
images, is recorded, or which is issued by 
the maker of the film for use in conjunction 
with such an article." 

29. A cinematograph film, therefore, 
includes the sounds embodied in a sound 
track. And 'sound' means anything perceived 
by the ear: vide Weekley’ New Standard 
Dictionary and Encyclopaedia, p. 832. The 
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music in the sound track is, therefore, a part 
and parcel of the cinematograph film itself. 
A composer of music can assign his copyright 
only when he shows that he has either an 
existing right or a right he would acquire in 
future. In the case of a cinematograph film 
when he composes for the first time for valu- 
able consideration he has no existing right 
nor does he acquire any further right in the 
absence of an agreement to the contrary 
(Section 17 proviso (b)). The Act makes it 
clear that a cinematograph film includes its 
sound track (Section 2 (f)) And 'sound 
track? means the area of a Motion picture 
film that carries the sound record: vide 
Webster's Seventh New Collegiate Dictionary, 
p. 835. The composer of music for valuable 
consideration as aforesaid, therefore, can have 
neither any existing right nor any future right 
(unless he enters into an agreement to the 
contrary) which he can assign or is capable 
of assigning. 

30. Mr. S. C. Sen, Learned Junior 
Counsel for the respondents, has placed before 
us an observation of Maugham, J. in Gram- 
aphone Co. v. Stephen Cawardine & Co., 
(1934) 1 Ch 450 at p. 459. The Learned 
Judge has said: 


“The conception of co-existing copyright 
js a familiar one in Copyright Law. A 
number of instances could be given. I think 
the best analogy for the present purpose is 
that of an adaptation or a new arrangement 
of a musical work composed by some other 
person. The rights of an adapter are sub- 
ordinate to the rights of a composer, who is 
entitled to an injunction to restrain the per- 
formance of the new arrangement of his 
musical work so long as his copyright is 
still subsisting." 

31. Mr. S. C. Sen’s point on the facts 
of this case is that the moment there is an 
original composition it is saddled with a 
copyright in favour of the IPRS under the 
proviso to Section 18. The law prevents 
the composer from bringing into existence 
anything which is not assigned to the IPRS. 
From this point of view the cinematograph 
film owner's copyright in the sound track 
cannot be born inasmuch as before it could 
be born it stood assigned to the IPRS. 

32. This argument on behalf of the 
respondents we are also unable to uphold. 
An assignee cannot have a right higher than 
the right of an assignor A composer of 
music for valuable consideraion who com- 
poses for the first time for a cinematograph 
film does not acquire any copyright in the 
music unless there is a contract to the con- 
trary. Section 17 of the Copyright Act is 
the only section that speaks of the first owner 
of the copyright and under proviso (b) in a 
cinematograph film the first owner is the 
person at whose instance the film is made. 
Section 18 of the Act confers the power to 
make a contract of assignment but that power 
can be exercised only when there is an exist- 
ing or a future right to be assigned, 
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33. Jn our opinion, therefore, when 
a composer of lyric or music composes for 
the first time for valuable consideration for 
purposes of a cinematograph film, the owner 
of the film at whose instance the composition 
is made, becomes the first owner of the copy- 
right in the composition. The composer 
acquires no copyright at all either in respect 
of the film or its sound track which he is|: 
capable of assigning. In these circumstances, 
assignment, if any, of the copyright in any 
future work is of no effect. The composer 
can claim a copyright only on the basis of 
an express agreement reserving his copyright 
between him and the owner of the cinemato- 
graph film. 


34. In view of the observations we 
bave made in the foregoing paragraph, this 
appeal is allowed to the extent indicated above 
and the tariffs ^ wil have to be modified 
and/or altered accordingly. There will be no 
order as to costs. 


SABYASACHI MUKHARJI, 
agree, 


J.:— I 
Appeal allowed. 
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Trailakyanath Maity and another, Appel- 


lants v. Provabati Santra and others, Respon- 
dents. 


.A. F. O. D. Nos. 134 and 135 of 1964, 
D/- 8-2-1974. 


Index Note:— (A) Contract Act (1872), 
S. 55 — Time when of essence of contract — 
Effect of non-performance. 


. Brief Note:— (A) Whether or not the 
time is the essence of the contract must 
depend on the facts and circumstances of 
each case baving regard to Section 25 of the 
Contract Act. Intention of the parties to- 


-gether with the surrounding circumstances has 


got to be looked into to ascertain whether 
the parties intended that in the agreement 
for sale in question in a given case the time 
would be essence of the contract. Even 
though the cancellation of the Contract is 
not embodied in the document in so many 
words, by the terms provided therein for 
forfeiture of the earnest money, the agreement 
for sale in case of failure to tender the balance 
of consideration money within the specified 
date would automatically lapse by necessary 
implications. (Para 8) 


Index Note:— (B) Evidence Act (1872), 
S. 114 — Presumption as to service of notice. 

When the tender of letters to the ad- 
dressee has been sufficiently proved, the 
endorsement by the serving postal peon on 
those letters must be treated as valid service 
upon the addressee. (Para 9) 
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Index Note:— (C) Civil P. C. (1908), 
O. 41, R. 23 — Powers of first appellate 
Court. 


Brief Note:— (C) The First Appellate 
Court, though a final Court of facts will not 
normally set aside the finding of facts made 
by the trial Court on consideration of evi- 
dence unless there are compelling circum- 
stances to do so. (Para 11) 
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AIR 1967 SC 868 = (1967) 1 SCR 227, 
Gomathinayagam Pillai v.  Palaniswami 
Nadar 


Amarendra Mohan Mitra and Binode 
Behari Halder, for Appellants; Bhupendra K. 
Panda and Jaindra K. Nanda, for Respond- 
ents, 

A. K. SINHA, J.:— These two appeals 
arise out of a common judgment and decree 
of the trial Court passed in two suits namely 
T. S. 44 of 1960 re-numbered as T. S. 21 of 
1963 in the additional Court of Subordinate 
Judge, Contai instituted by respondent Nos. 
] and 2 as plaintiffs and another suit being 
T. S. 48 of 1962 in the same Court instituted 
.by the present appellants (hereinafter refer- 
red to as the first suit and second suit), brief- 
ly, in the following circumstances. 


In the first suit the plaintiff-respondents 
prayed for declaration of their title and re- 
covery of possession on subsequent amend- 
ment of the plaint and for injunction and other 
necessary reliefs regarding certain lands which 
they purchased from one Abinash Chandra 
Maity respondent No. 3 in the present appeal. 
'Their case, briefly, was that respondent No. 3 
entered into an agreement for sale of certain 
immovable properties with appellant No. 2 
on receiving a sum of Rs. 400/- by way of 
earnest money and putting him into posses- 
sion. But as he failed to pay the balance 
of consideration money within 15th Magh 
1366 B. S. the agreement for sale stood can- 
celled. The respondent No. 3 thereafter took 
possession of the property and sold some 
of the properties described in Ka schedule 
of the plaint to respondent No. 1, Provabati, 
by a registered conveyance dated May 30, 
1960 and Kha schedule property by another 
registered deed of conveyance dated June 4, 
1960 to Jamini respondent No. 2, her daugh- 
fer, and put them in possession of another 
property. The present appellants in collu- 
Sion with each other thereafter subsequently 
forcibly dispossessed them. 

2. This suit was contested jointly by 
the present appellants and in their written 
Statement apart from the general denial of 
material allegations the specific case that was 
set up in substance was that the agreement 
for sale dated 27th May, 1959 was still then 
subsisting and valid and in spite of their being 
ready and willing to perform their part of 
the contract at all material times Abinash 
wrongfully refused to execute and register a 
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conveyance on accepting the balance of the 
consideration money. In the circumstances, 
they were entitled to specifically enforce the 
agreement and the plaintiffs could not have 
acquired any title or possession of the suit 
property. Their further case was that 
Trailakyanath appellant No. 1 obtained the 
above agreement for sale in the ‘benam? of 
Jogesh and he had been all along and was 
still then in possession of the disputed pro- 
perty. 

NE The present appellant filed second 
suit on 9th July, 1962, praying for specific 
performance of the above agreement for sale 
on repetition practically of the pleadings set 
up as defence in the first suit. This suit was 
contested by both the respondents Nos. 1 and 
2 and their defence was virtually the repre- 
sentation of their case made in the plaint of 
the first suit. 


4. The trial Court, it appears, after 
framing a number of issues on the evidence 
adduced, both oral and documentary, by the 
parties found that a registered ‘Nadabi’ docu- 
ment dated Tune 20, 1960 was not valid and 
effective document and Trailakya, the appel- 
lant No. 1, was not the benamdar of Jogesh. 
On the question of the validity of the agree- 
ment for sale the learned trial Court on a 
consideration of evidence and other relevant 
materials on record took the view that time 
was the essence of the contract and the ap- 
pellants not having performed their part of 
the contract by tendering the balance of con- 
sideration within the time stipulated, they lost 
their right to enforce the agreement for sale. 
The trial Court also held with a further find- 
ing that the respondent No. 3 cancelled the 
agreement because of such non-performance 
of their part of the contract by the present 
appellants and took possession of the property. 


5. As regards the possession of the 
properties the learned trial Court found that 
the appellant No. 1 was never put in posses- 
sion and although the appellant No. 2 was 
put in possession by virtue of the agreement 
for sale such possession was taken back by 
respondent No. 3 and then after purchase of 
the properties by the respondent Nos. 1 and 
2 put them in possession. But sometime in 
1960 they were forcibly dispossessed by the 
appellants. Although such was the finding 
of the trial Court on the question of mis- 
joinder and non-joinder of parties the trial 
Court held that the respondent No. 2 could 
not have jointly filed the suit and accordingly 
on amendment of the plaint Jamini was ex- 
punged from the category of the plaintiff in 
the first suit. In the result the learned trial 
Court decreed the first suit in favour of res- 
pondent No. 1, Provabati, and passed a decree 
declaring her title and right to recover pos- 
session of the disputed property and dismis- 
sed the suit of the present appellants for 
specific performance. That is how. in short, 
the present appellants felt aggrieved and pre- 
ferred the present appeal. 
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6. Now, in this case the admitted 
facts are that there was an agreement for 
sale executed by respondent No. 3 on 27th 
May, 1960 in favour of the appellant No. 2 
for sale of the property at a total price of 
Rs. 12,714/- and on receipt of Rs. 400/- as 
earnest money from Jogesh Abinash put him 
into possession of the property. The respond- 
ent Nos. 1 and 2, it is also admitted, obtained 
registered conveyance from respondent No. 3 
on different dates as noticed above in res- 
pect of the same properties as described in 
Ka and Kha schedules of the plaint in the 
first suit with knowledge of agreement for 
sale. The main question, therefore, on ad- 
mitted facts of this case is whether the ap- 
pellants are entitled to get a decree for speci- 
fic performance of the agreement for sale, 
for if they are not, as found by the trial 
Court, then, clearly, they cannot have any 
right or status to challenge the title and pos- 
session of the respondent No. 1 or 2. Now, 
this question has to be considered on the 
facts of this case in three parts. Firstly, 
whether the appellant No. 2 is the benamdar 
of appellant No. 1. Secondly, if appellant 
No. 1 Trailakya was the holder of the agree- 
ment as real owner thereof then, whether 
the time was the essence of the contract 
and if so whether the appellants were ready 
and willing to perform their part of the con- 
tract within the time stipulated. Thirdly, in 
the alternative, whether the appellants were 
ready and willing to perform their part of 
the contract within a reasonable time even 
if the time was not the essence of the contract. 


7. We think the first and the second 
part of the main question are really inter- 
linked for if Jogesh is found not to be a 
benamdar of appellant No. 1, Trailakya, or 
in other words, if Trailakya did not obtain 
the agreement for sale from Abinash in the 
benami of Jogesh then, clearly, the suit for 
specific performance must at once fail be- 
cause it is admitted by Jogesh in his evidence 
that he has not tendered any money either 
earnest or the balance of consideration for 
obtaining the conveyance from Abinash with- 
in the stipulated time or at any time. It is, 
therefore, to be seen whether the story of 
benami as set up by the appellant is sub- 
stantiated by the evidence in this case. The 
learned trial Court after considering this 
question from three aspects namely, fiduciary 
relationship, the possession and the motive 
found that such a case of benami was not 
established. In our view the learned trial 
Court was right, for, apart from the question 
of fiduciary relationship between Jogesh and 
Trailakya we find that wholly an inconsis- 
tent case had been made out by the appel- 
lants at the trial. For it appears that in the 
written statement as found by the trial Court, 
the ground for taking the agreement for sale 
in the benami was that some of the agnates 
of Trailakya was competitive purchaser and 
therefore he wanted to suppress his own 
name and took the agreement for sale in the 
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benami of Jogesh. But at the trial, from the 
documentary evidence, namely, ‘Nadabi’ ad- 
duced on behalf of the appellants, it appears 
that the ground for taking the agreement in 
the benami of Jogesh is otherwise. It is 
stated that Trailakya had enmity with Abi- 
nash and therefore, on suppression of his 
name he used the name of Jogesh lest Abi- 
nash should refuse to execute a conveyance 
if he directly took the agreement for sale in 
his own name. This apart there is no evi- 
dence in this case showing that Trailakya did 
anything to exert his right as the real holder 
for the agreement of sale to the knowledge 
of Abinash except on two alleged dates to 
which we shall come later, for tendering the 
balance of consideration money for obtaining 
the conveyance from him. On the question 
of possession, we entirely agree with the find- 
ing of the trial Court as it has very carefully 
considered the evidence on the point and 
came to the conclusion that Trailakya at the 
material time was neither put nor came into 
possession of the disputed property. On the 
facts of this case and on consideration of 
materials and evidence on record we are fully 
satisfied that this deed of “Nadabi” was mere- 
ly created by Trailakya as an afterthought 
to put pressure upon the respondents to part 
with their property out of grudge and ill-will 
against Lalmohan Guria who was the husband 
of respondent No. 2, Jamini. From the cor- 
respondence series between Trailakya and Lal- 
mohan it appears that Trailakya was in the 
habit of asking for loan often from Guria. It 
is quite possible that Trailakya, who was a 
man of doubtful integrity and a speculator in 
land purchases, as appears from his own evi- 
dence, was out to create mischief by creat- 
ing such a document just because Guria 
would not satisfy his demands for advancing 
loan from time to time. Then again, no ex- 
planation is forthcoming why after lapse of 
more than a year there was necessity for tak- 
ing such a registered ‘Nadabi’ from Jogesh 
particularly when according to the terms of 
the agreement time for completion of con- 
veyance by tendering balance of consideration 
money long expired. It is the specific case 
of the appellants that respondent No. 3 had 
full knowledge that Trailakya took the agree- 
ment for sale in the benam of Jogesh and 
Trailakya along with Jogesh went to tender 
the balance of consideration money to 
Abinash within the stipulated time. If that 
be so, there cannot be any point in taking 
such a document from Jogesh. It would, 
therefore, be only reasonable to hold that 
this was purely an afterthought of Trailakya 
who created this document ia collusion with 
the appellant No. 2 to defeat the claims of 
plaintiffs respondents Nos. 1 and 2. We are 
satisfied on the facts of this case after con- 
sideration of materials and evidence on re- 
cords that the appellants have failed to esta- 
blish the case of benami. 


8. In view of the above finding it is 
not necessary for us to go into the two other 
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parts of the same question for, as already 
noticed by us, if Trailakya is not the benam- 
dar, then, clearly on the admission of Jogesh 
he has failed to perform his part of the con- 
tract and their suit, on this ground alone, 
must fail. Even so, we will proceed to ex- 
amine the other two parts of the question as 
the learned trial Court has, after elaborate 
considerations of all the evidence and mate- 
rials on record decided the issue. Now, 
whether or not the time is the essence of the 
contract must depend on the facts and cir- 
cumstances of each case having regard to 
the provisions of Section 25 of the Indian 
Contract Act. It is well-established that in- 
tention of the parties together with the sur- 
rounding circumstances has got to be looked 
into to ascertain whether the parties intended 
that in the agreement for sale in question in 
a given case the time would be essence of 
the contract. We think, the learned trial 
Court correctly followed the principle relying 
on several decisions noticed by it in the judg- 
ment and on consideration of entire evidence 
and relevant materials on record came to the 
conclusion, we think rightly, that time in the 
impugned agreement for sale was the essence 
of the contract and the appellants having 
failed to perform their part of the contract 
by tendering the balance of consideration 
money within the stipulated date lost their 
, tight to enforce that agreement. On re- 
assessment and review of the evidence, we are 
unable to take a view different from that of 
the trial Court. It is the appellant’s own 
case, apart from other evidence in this case 
that they knew that the time would expire 
within 13th Magh, 1366 B. S. and on that 
basis their story is that they went to the 
respondent No. 3 on two occasions with some 
outsiders and actually wanted to tender the 
money but respondent No. 3 on some pretext 
or other refused to accept the consideration 
money and execute the conveyance in their 
favour. It is, however, contended by Mr. 
Mitter, learned Advocate for the appellant, 
that time was not the essence of the contract, 
firstly, because the only stipulation that was 
made in case of failure to tender the balance 
of consideration money within the date speci- 
fied in the agreement for sale was forfeiture 
of earnest money. There was no mention 
of cancellation of the contract in the agree- 
ment for sale. We, however, think that even 
though the cancellation of the contract is 
not embodied in the document in so many 
words, by the terms provided therein for 
forfeiture of the earnest money, the agree- 
ment for sale in case of such failure would 
automatically lapse by necessary implications. 
'The other factors which would be relevant as 
noticed by the trial Court is that only by 
payment of Rs. 400/- Jogesh was put into 
possession of the entire property and a fixed 
date was marked out in the agreement for 
payment of the balance of the consideration 
money. It is rightly pointed out by the trial 
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ment of a paltry sum of Rs. 400/-, practically, 
the entire consideration money remaining un- 
paid, the respondent No. 3 could not have 
intended to allow the agreement to hang on 
for an indefinite period. Further, there is 
not an iota of evidence to show that any 
attempt was made either to contradict or vary 
the terms of the sale or to have extension 
of time so that a reasonable view might have 
been taken that the intention of the party was 
to“ complete the agreement for sale within a 
reasonable time. Mr. Mitter, however, rely- 
ing on a Supreme Court decision in Goma- 
thinayagam Pillai v. Palaniswami Nadar, AIR 
1967 SC 868 has sought to argue that normal 
rule is that time would not be regarded as 
the essence of the contract. While the pro- 
position laid down in the above decision can- 
not be disputed, we have already said, that 
each case has to be decided on its own facts. 
Intention of the parties has to be looked into 
together with all the surrounding circum- 
stances to determine whether in a given case 
time was or was not the essence of the con- 
tract. On a fair reading of the agreement 
for sale and on consideration of evidence 
adduced by the parties together with sur- 
rounding circumstances it must be held that 
the time was the essence of the contract in 
the instant case. 


9. -The next question is whether the 
appellants were ready and willing to perform 
their part of the contract as stipulated in the 
agreement for sale. We are considering this 
question only on the supposition, although 
we have already held that Trailakya was not 
the real holder of the agreement for 
sale and Jogesh was not his benamdar, 
that Tralaikya is the real contracting 
party. The appellants attempted to prove 
by adducing oral evidence of some outsiders 
and also by their own evidence that on two 
occasions in the month of Magh 1366 
B. S. they went to the place of Abinash and 
Trailakya tendered the balance of considera- 
tion money but Abinash refused to accept 
such consideration and execute and register a 
conveyance in respect of the disputed pro- 
perty in favour of  Trailakya. The learned 
trial Court has considered the evidence on 
this point of either side and for the reasons 
given disbelieved the evidence adduced by the 
appellants and we do not find any reason 
to differ from the view taken by the trial 
Court. Mr. Mitter has, however, contended 
that the testimony of these persons as also of 
the appellants must be accepted as there was 
no counter evidence of denial given by 
Abinash himself. It is said that although he 
was a party in both the suits he did not 
contest either of the suits nor he has given 
any evidence denying, at least, that such 
balance of consideration money was not ten- 
dered by Trailakya or that he did not refuse 
to execute and register a conveyance on re- 
ceiving such money from Trailakya. We do 
not think, there is much of substance in this 
argument. It is true that Abinash was the 
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competent person to say whether or not the 
facts tried to be established by the appellants 
by their evidence adduced were true. But 
this is not a case where non-examination of 
Abinash would automatically lead to establish 
the truth of the statement made by the ap- 
pellants in their evidence or by their other 
witnesses. We cannot hold also that because 
of absence of any evidence given by Abinash, 
any adverse inference ought to be made 
against the respondent in this case. For it 
appears that after the expiry of the terms 
stipulated in the agreement for sale for ex- 
ecution of the conveyance on payment of 
balance of consideration money Abinash 
wrote two registered letters exhibits 4 and 4A 
to Jogesh but they came back with the en- 
dorsement ‘refused’. These letters were how- 
ever, admitted in evidence and marked exhi- 
bits without objection. So the effect of such 
Jetters being admitted in evidence without ob- 
jection is that the contents of the said letters 
are also admitted (See P. C. Purushothama v. 
S. Perumal, AIR 1972 SC 608). It is there- 
fore admitted that the balance of considera- 
tion was not paid within the stipulated 
period. That being so the story of tender 
of balance of consideration sought to be sup- 
ported by some oral evidence must be re- 
jected as denied by Abinash in his letters. 
Much argument has of course been made 
about the receipt of these letters by Jogesh. 
It is said that these letters were never ten- 
dered to Jogesh nor he refused to accept the 
letters. Mere endorsement of refusal in the 
circumstances, it is submitted, could not be 
accepted as a valid service upon him. We, 
however, in agreement with the learned trial 
Court hold that the tender in this case, of 
these letters has been sufficiently proved and 
the refusal as endorsed by the serving postal 
peon on these letters must be treated as valid 
service upon Jogesh. In our opinion, there- 
fore, non-examination of Abinash as a wit- 
ness in this case has not affected the merits 
of the case and no adverse inference can be 
drawn on this account against the respondents. 
We however, find from the records in passing 
that the respondents cited Abinash as a wit- 
ness but for the reasons known to him, in 
spite of service of summons, he did not come 
to the witness box. Be that as it may, on 
consideration of the evidence and materials on 
record, it seems quite clear that the appellants 
failed to substantiate their story of tendering 
the balance of consideration money within the 
stipulated period and to get a conveyance ex- 
ecuted and registered by Abinash. 


10. In the above view of the matter 
it is not necessary to go into the other alter- 
native part of the same question as indicated 
earlier but even if we do so, granting that 
time was not the essence of the contract, we 
are unable to hold that the appellants are 
entitled to get any relief by way of specific 
performance. It is fairly established that he 
who seeks such an equitable remedy must 
have to establish by cogent and clear evidence 
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amongst other things that he has been always 
ready and willing to perform his part of the 
contract within a reasonable time. In this 
case, it may be that respondent Nos. 1 and 2 
have purchased the property with the know- 
ledge of such prior agreement for sale but 
that fact by itself without more cannot shift 
the burden of proof upon them. It still re- 
mains on the appellants and not on the res- 
pondents to discharge that burden but the ap- 
pellants have utterly failed to do so. For 
excepting vague and uncorroborated oral testi- 
mony of the appellants there is no independ- 
ent evidence either oral or documentary ad- 
duced by them in proof of their assertion that 
they were ready and willing to perform their 
part of the contract within a reasonable time. 
On the contrary, conduct of the appellants 
reveals that they did not tender the balance 
of consideration money and take other suit- 
able steps for obtaining execution of 
the conveyance within a reasonable time 
even after the expiry of the stipulat- 
ed date. It cannot be disputed that the ap- 
pellants had the knowledge of the sale of the 
disputed property to the respondents Nos. 1 
and 2 by respondent No. 3 at the latter part 
of 1960 but even then they did not do any- 
thing for protection of their right under the 
impugned agreement for sale except filing a 
written statement with a mere assertion that 
they were always ready and willing to per- 
form their part of the contract. It is only 
after the lapse of two years, thereafter, they 
filed a suit claiming specific performance of 
the contract and that too without depositing 
the balance of consideration money in Court 
in accordance with the terms of the agreement 
for sale. Such being the conduct of the ap- 
pellants it leaves us in little doubt that they 
were not ready and willing to perform their 
part of the contract within a reasonable time 
even after the expiry of the stipulated date. 
So, in either view of the matter it is clear 
that the appellants have forfeited their right 
to enforce the agreement for sale against the 
respondents. 

11. It remains to be seen whether, al- 
though not equally necessary in this case, 
Trailakya was at all in possession of the dis- 
puted property at any time. On this question 
the trial Court has succinctly analysed the 
evidence of both parties and found that the 
evidence adduced on behalf of the appellants 
of several witnesses were not at all depend- 
able. They were more or less interested wit- 
nesses and the story of construction of a hut 
by Trailakya, we think, in the land, was 
rightly disbelieved by the Court. It is un- 
necessary over again to assign our reasons for 
not relying upon the evidence of these wit- 
nesses for it is well established that the First 
Appellate Court, though a final Court of 
facts will not normally set aside the finding 
of facts made by the trial Court on considera- 
tion of evidence unless there are compelling 
circumstances to do so. We do not find any 
such circumstances in this case which compel 
us to take a different view of the evidence 


266 Cal. [Prs. 1-2] 


adduced by the parties in this case on this 
aspect of the matter. We, therefore agree 
with the finding that Trailakya had no pos- 
session. Jogesh was put into possession and 
after the expiry of the stipulated period in 
the agreement for sale possession was taken 
by Abinash. Thereafter, with the execution 
of the conveyance in favour of the appellants 
they were put into possession but subsequent- 
ly dispossessed some time in November, 1960. 
The decision of the trial Court on question 
of misjoinder of parties has not been dis- 
puted before us by any of the parties. We, 
therefore, come to the same conclusion as 
reached by the learned trial Court though on 
additional reasons. 

12. In the result both the appeals are 
dismissed with one set of costs. Hearing fee 
assessed at Ten Gold Mohurs. 


SEN GUPTA, J.:— I agree. 
Appeals dismissed. 
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Satish Chandra Mullick, Plaintiff v. Jagat 
Chandra Dutta and others, Defendants. 

Suit No. 1524 of 1959, D/- 19-9-1973. 

Index Note: — (A) Tort — Defama- 
fion — Publication of letter containing libel- 
lous statements in enquiry — Privilege. 

Brief Note: — (A) Where a Board of 
enquiry was constituted by the employer Com- 
pany for ascertaining the truth of the allega- 
tions made in a letter by one employee 
against another in the interest of justice, the 
publication of that letter to the persons con- 
cerned in the enquiry was held to be privileg- 
ed. (1892) 1 QBD 431, Rel. on. 

(Paras 20, 22) 


Index Note:-— (B) Tort — Defamation 


— Privilege — Information lodged with 
police for investigation. 
Brief Note:— (B) Information lodged 


with the police or letters sent to them to 
facilitate the investigation should be at least 
a qualified privilege and the language of 
the privileged communication should not be 
scrutinised strictly. (Paras. 26, 30) 

In making the privileged communica- 
tion bona fides is always presumed and it is 
for the plaintiff to prove that the defendants 


were actuated by mala fides in publishing 
the statements contained in the letters. 1891 
AC 73 Rel. on. (Para 31) 


Index Note:— (C) Tort — Defamation 
— Publication — Tender of libellous letter 
in. evidence at criminal trial — Privilege. 

Brief Note:— (C) The tender of a letter 
containing libellous statements against the 
plaintiff in evidence on a criminal prosecu- 
tion against the plaintiff is immune from 
liability to an action on ground of public 
policy. (Para 42) 
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Index Note :— (D) Tort — Defamation 
— Suit for damages — Liability of limited 
Company for libel published by its officer. 

Brief Note :— (D) In order to make a 
Company liable for libel published by its 
employee, there must be sufficient evidence 
of the plaintiff to prove that the statements 
of the employee complained of were made in 
the course of his employment in the Com- 
pany, that he knew such statements to be 
untrue and further, that the nature of his 
empleyment warranted the authority of the 
company to make and publish the state- 
ments complained of. There should be a 
finding on facts to that effect. 

Held on the facts of this case that the 
publication of the statements contained in 
the letters complained of, which did not con- 
tain any libellous statements concerning the 
plaintiff had been made on a privileged oc- 
casion and the privilege had not been ex- 
ceeded. The plaintiff’s suit against the Com- 
pany and other Officers should therefore be 
dismissed. (Paras 39, 41, 42) 
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Amiyanath Bose and Seth, for Plain- 
tiff; T. K. Bose with Umesh Ch. Banerjee 
and M. S. Mitra, for Defendants Nos. 2, 3 
and 4. 

JYUDGMENT:— ‘This suit has been filed 
by the plaintiff, Satish Chandra Mullick claim- 
ing inter alia a decree for damages assessed 
at Rs. 1 lakh; an enquiry into damages and 
decree for such sum as may be found due 
on such enquiry; for injunction; receiver and 
other reliefs. 

2. The case of the plaintiff is that 
until 29th November, 1958, he was employ- 
ed as Cashier and head responsible clerk in 
the Cash Department of the defendant No. 2, 
Rallis India Ltd. During the entire period 
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of his employment under the defendant No. 
2, the plaintiff continuously enjoyed reputa- 
tion for honesty and trust-worthiness in res- 
pect inter alia of money matters. The defen- 
dant No. 1, Jagat Chandra Dutta was an 
employee of the said defendant No. 2 and 
served as a clerk in the cash department. 


3. On or about 27th September, 1958, 
the defendant No. 1, Jagat obtained a sum 
of Rs. 7,450/- by presenting a cheque to the 
United Bank of India Limited at its Clive 
Ghat Street Office. The said cheque was 
drawn in favour of one Globe Fertilisers or 
bearer by A. Talugdar and Co. and made 
over by the said drawee to the defendant No. 
2 in payment of price for twenty tons of fer- 
tilisers. 

4. The circumstances in which the 
defendant No. 1, Jagat encashed the said 
cheque from the bank were stated by the said 
defendant in a writing in Bengali language 
dated 4th November, 1958, addressed by him 
to the defendant No. 2, Rallis India Ltd., as 
follows:— 


"Re: Cheque drawn by A. Talukdar and 
Co., in favour of Globe Fertilisers". 


"On the 27th day of September, 1953, 
Prafulla Kumar  Dutt gave me a bearer 
cheque for Rs. 7,450/- and told me "please 
encash the cheque as requested by Mr. Roy." 
On the very day I brought the money and 
handed over to Prafulla in downstair. Only 
as mention of Mr. Roy's name was made 
so I did this. In that case our Bura Babu 
does not know anything. As the money be- 
longs to somebody else. I did not inform the 
cashier Babu about this.” 


5. -The plaintiff’s case is that by the 
words our “Bura Babu” and “Cashier” the 
defendant No. 1 meant to indicate and/or 
indicated and/or understood to indicate the 
plaintiff inasmuch as the plaintiff at the mate- 
rial time was the head of the cash depart- 
ment. The plaintiff in the premises could 
not and did not credit the account of the de- 
fendant No. 2 Rallis India Ltd., with the said 
sum of Rs. 7,450/-. 


6. The defendant No. 1, Jagat with 
the full knowledge of the facts relating to 
the said cheque for Rs. 7,450/- on 17th No- 
vember, 1958 falsely and maliciously wrote 
and published to the defendant No. 2 Rallis 
India Ltd. and/or to the officers and em- 
ployees of the said defendant No. 2 includ- 
ing thé defendant, Michael Vlasto libellous 
statements in writing in Bengali concerning 
the plaintiff and concerning him in the way of 
his service and/or calling. An English trans- 
lation of the said letter as set out in para- 
graph 11 of the plaint is set out hereunder:— 
Messrs. Rallis India Ltd., 


Calcutta. 
17-11-58. 
Dear Sirs, 


. L Sri Jagat Chandra Dutta, am submit- 
ting hereby what I want to say about my 


Satish Chandra v. Jagat Chandra (A. K. Sarkar J.) 


[Prs. 2-7] ^ Cal. 267 


statement in writing which has been submit- 
ted by me that the statement has not been 
made by me out of my free will nor does it 
contain the true fact. Cashier Babu, Sri 
Satish Chandra Mullick and his brother, 
Subodh Chandra Mullick threatened me that 
unless I give a writing in accordance with 
their advice they would get me sacked from 
service then and there. Satish Chandra Mul- 
lick and his brother, Subodh Chandra Mul- 
lick asked me to write out the statement in 
the manner expressed by them otherwise 
every one would be in danger, Since about 
the last twenty two or twenty three years I 
have been working either under his (their) 
father or under them. And I was compelled 
to write down at their request, I wrote the 
statement according to their dictation and 
signed it. As in the usual course of my 
duties, I go to Banks, deposit cheques and 
bring money after  encashment, so Cashier 
Babu gave me that cheque of Globe Ferti- 
lisers and asked me to get it cashed and I 
in the usual course of my duties cashed this 
cheque at the United Bank and gave it 
(money) to Cashier Babu. All of a sudden 
on the 4th November, the Cashier sent for 
me and told me that I was required to go to 
United Bank for once and he took me with 
him and there the cheque of Globe Fertili- 
sers bearing my signature was shown to me. 
After coming out of the Bank Satish Babu 
said that trouble was going on concerning the 
cheque, I will be involved in danger and my 
service lost and I may even be jailed. I 
asked him why I should fall in danger when 
I had encashed the cheque and made over 
the money to him? He replied that as your 
signature was there on the cheque, so a state- 
ment in writing from you was asked by the 
office, it was to be submitted forthwith, there 
was hardly any time to lose and therefore if 
I preferred to be saved I must write out the 
statement at his guidance. I need not be af- 
raid as they would do the needful and save 
me from any mischief and if necessary, even 
by spending money. At that moment I was 
in such a state of mind that I lost the strength 
of my judgment of right and wrong. I wrote 
down verbatim what Satish Babu and Subodh 
Babu were dictating and was forced to sign 
the statement for the purpose of maintaining 
my service. I am repentant of my act of 
this nature. 


I belong to respectable family and have 
been working in this office since long and to 
my knowledge nobody has any complaint 


against me.” 
Sd/- Jagat Chandra Dutt. 
7. The plaintiffs case is that the de- 
fendant No. 1 made the said libellous state- 
ments in the said letter dated November 17, 
1958, in the course of his employment as a 
servant and/or agent of the defendant No. 2, 
Rallis India Ltd., as well as in his personal 
capacity. By the words used in the said let- 
ter the defendant No. 1 meant and/or under- 
stood to mean that the plaintiff had misap- 
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propriated the said sum of Rs. 7,450/- and 
further that the plaintiff had procured a false 
and fraudulent statement from the defendant 
No. 1 by the use of threat. The plaintiff's 
further case is that on 25th November, 1958, 
the defendant No. 2, Rallis India Ltd. and/or 
the defendant No. 3, Michael Vlasto for and 
on behalf of the defendant, Rallis India Ltd. 
suspended the plaintiff from service and/or 
from duties on the aforesaid false and mali- 
cious allegations. 


8. The said defendant No. 2, Rallis 
India Ltd. and/or the defendant No. 3, 
Michael Vlasto caused an alleged enquiry to 
be held into the said  libellous allegations 
against the plaintiff on 26th November, 1958. 
At the said enquiry the defendant No. 4 
R. T. Stevens purported to act as Chairman 
of the Committee and/or Board of Enquiry. 
The plaintiff’s case is that the said defendant 
Stevens and/or the defendant, Vlasto publish- 
ed and/or caused to be published the said 
libellous statements made by the defendant, 
Jagat and contained in the said letter dated 
17th November, 1958 inter alia to all the 
members of the Board which purported to 
hold the enquiry and to others present in- 
cluding the witnesses. On 29th November, 
1958, the defendant No. 2 and/or defendant 
No. 3 wrongfully terminated the plaintiff's 
service on false allegations inter alia of mis- 
conduct in respect of the said sum of Rupees 
7,450J-. 

9, The plaintiff’s further case is that 
on 29th November, 1958, the defendant, 
Rallis and/or the defendant, Vlasto falsely 
and maliciously wrote and published to the 
Office-in-Charge, Hare Street Police Station, 
libellous statements of and concerning the 
plaintiff and/or concerning him in the way 
of his service and/or the calling in a letter 
bearing the head line, “Misappropriation of 
cheque for Rs. 7,450/-". By the said letter the 
said defendants meant and were understood 
to mean that the plaintiff had misappropriat- 
ed the said sum of Rs. 7450/- and thereby 
cnused loss to the defendant, Rallis. Fur- 
ther more the said defendants, Rallis and/or 
Vlasto made over and/or caused to be made 
over and thereby publisheá and/or caused 
to be published to the said Officer-in-Charge 
of the Hare Street Police Station and/or to 
some other subordinate officer or officers 
under him inter alia the aforesaid letter dated 
17th November, 1958, written by the said 
defendant No. 1, Jagat containing false. mali- 
cious and defamatory allegations against the 
plaintiff. 


10. That the defendant No. 2, Rallis 
and/or defendant No. 3, Vlasto on or about 
20th December, 1958 falsely and maliciously 
wrote and published to the said Officer-in- 
Charge, Hare Street Police Station, libellous 
statements of and concerning inter alia the 
plaintiff and of concerning him in the way of 
his service and/or calling by another letter 
bearing the head line “Misappropriation of 
cheque for Rs. 7,450/-.” By the said letter 
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the szid defendants meant and were under- 
stood to mean that the plaintif had stolen 
or participated in the alleged theft of the 
said sum of Rs. 7,450/-. Thereafter the plain- 
üff was put on trial before the Court of the 
Chief Presidency Magistrate, Calcutta on a 
charge of criminal breach of trust under Sec- 
tion 408, of Indian Penal Code in respect of 
the szid sum of Rs. 7,450/- alleged to have 
been entrusted to the plaintiff being the pro- 
perty of the defendant, Rallis. The plain- 
tiffs case is that the defendants gave further 
publicity to the false and malicious allega- 
tions made in the said letter dated 17th No- 
vember, 1958, written by the defendant No. 
1, Jagat by causing the said Chief Presi- 
dency Magistrate (sic). 

11. By an order made on 11th July, 
1959. the plaintiff was honourably acquitted 
by the said Chief Presidency Magistrate. 


12. By reason of the premises the 
plaintiff has been greatly injured in his cha- 
Tacter, credit and reputation in the way of 
his szid Office and/or service and/or calling 
and has been brought into public scandal, 
odium and contempt and claimed damages 
which the plaintiff assessed at Rs. 1 lakh. 


13. The defendant No. 1, Jagat 
Chandra Dutta filed his written statement. 
The defendants 2, 3 and 4 filed a joint-writ- 
ten statement inter alia denying the allega- 
tions in the plaint, and claiming common 
and corresponding interest in the alleged 
publication alternatively, Jegal and/or social 
and/or moral duty to publish the said words 
to the persons to whom they were published, 
who in their turn, had a like duty or inte- 
rest to receive and hear them. The defen- 
dants contended that each of the occasion of 
the alleged publication was an occasion of 
qualified privilege. The publication, if any 
jn the criminal proceedings in case No. G. R. 
375 of 1959 (State v. Jagat Chandra Dutta 
and Satish Chandra Mullick) in the Court of 
the Chief Presidency Magistrate, Calcutta 
was absolutely privileged. The defendants 
denied that plaintiff was greatly injured in 
his character, credit and reputation and in 
the way of his said office and/or service and/ 
or calling and was brought to public scandal 
or contempt. The plaintiff was not entitled 
to any damages. 

14. Several issues were raised and set- 
tled in Court. 

15. In this suit the Court is not call- 
ed upon to determine as to whether the plain- 
tiff was wrongfully dismissed from his ser- 
vice or about the proceeds of the said cheque 
and as to who was responsible for the loss 
of the amount of the said cheque or to de- 
termine upon the sufficiency and validity of 
the enquiry proceedings held by the Board 
of Enquiry of the defendant No. 2. 

16. The main issues in the suit are 
whether the letter dated 17th November, 
1958, written bv the defendant Jagat tender- 
ed as Exhibit “D”, the letter dated 29th No- 
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vember, 1958, written by the defendant No. 3, 
Vlasto to the Officer-in-Charge, Hare Street 
Police Station tendered as Exhibit “G”, and 
the letter dated 20th December, 1958, writ- 
ten by the said defendant No. 3, Vlasto to 
the said Officer-in-Charge, Hare Street Police 
Station tendered as Exhibit “H” contain 
libellous statements concerning the plain- 
tiff and whether the libellous state- 
ments were published by the defen- 
dant No. 1 to the defendant No. 2 and/ 
or to its officers and employees or by the 
defendants 3 and 4 to the members of the 
Board of Enquiry, the officers and employees 
of defendant No. 2 including the witnesses 
during the enquiry proceedings, or by the 
defendants 2 and/or 3 to the Officer-in-Charge 
of the Hare Street Police Station and to the 
Officers subordinate to him or during the cri- 
minal proceedings before the Chief Presidency 
Magistrate, Calcutta by tendering the said 
letter dated 17th November, 1958, in evidence, 
Whether by the said libellous statements and 
the publication thereof, the plaintiff was in- 
jured in his character, credit and reputation 
and in the way of his said office and/or ser- 
vice and/or calling and was brought to public 
Scandal, odium and contempt. 


17. The plaintiffs allegation in the 
suit is that the defendant No. 1, Jagat in the 
course of his employment as a servant and/ 
or agent of the defendant No. 2 Rallis India 
Ltd., as well as in his personal capacity made 
libellous statements in his letter dated 17th 
November, 1958, of and concerning the plain- 
tiff. By the words used in the said letter 
the defendant No. 1, Jagat meant and was 
understood to mean that the plaintiff had 
misappropriated the said sum of Rs. 7,450/- 
and that the plaintiff had procured a false 
and fraudulent statement from Jagat by the 
use of threats. 


18. The said letter has been written 
by the defendant No. 1 in his personal capa- 
city and voluntarily to explain the circum- 
stances under which he submitted the Ben- 
gali statement dated 4th November, 1958. 
From the languages of the letter it does not 
appear to me that Jagat meant or was under- 
stood to mean that the plaintiff had misap- 
propriated the said sum of Rs. 7,450/-. He 
said that he wrote the said statement as 
dictated by the plaintiff and his brother but 
he was himself  repentant for writing such 
statement and could never mean nor was 
understood to mean that the plaintiff had 
procured the statement by use of threats. He 
was under suspension from his service since 
November 5, 1958 and was very much wor- 
ried about his livelihood and future. In that 
state of mind in his own interest he wrote 
that letter for the purpose of protecting him- 
self from ultimate dismissal from employment. 
For Jagat's submitting the said letter to the 
defendant No. 2 I cannot hold that Jagat 
published those statements to the defendant 
No. 2 or to its officers and employees. In 
writing the said Bengali letter dated 17th No- 
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vember, 1958, to the defendant No. 2, Jagat 
was guided by his own self-interest and not 
by any malice towards the plaintiff. At the 
highest the statements made in the said letter 
may not be true. The said letter was not 
written by Jagat in the course of his em- 
ployment under the defendant No. 2 nor as 
its agent. 


19. Regarding the plaintiffs allegation 
of publication of the statements in the said 
letter by the defendants during the enquiry 
on 26th November, 1958, it is to be noted 
that the object of the enquiry held by the 
Board was to ascertain the truth of the 
allegations made against the plaintiff in the 
said letter dated 17th November, 1958. It 
was therefore in the interest of all in a 
public company and more particularly in 
the interest of the plaintiff, who had oppor- 
tunity to vindicate his reputation, credit and 
honesty if according to him they were in- 
jured by the statements in the said letter and 
opportunity to cross-examine the witnesses 
at the said enquiry. I fail to understand how 
could the truth or the falsity of the allega- 
tions against the plaintiff in the letter dated 
17th November, 1958 be determined unless 
the letter has been shown to the members of 
the Board of Enquiry. The evidence of the 
plaintiff before me in answer to questions 
120, 121, 151, 183 and 301 has been that he 
himself saw the letter dated 17th November, 
1958 for the first time at the enquiry held 
on 26th November, 1958 but he did not read 
it. In question 184 he said he did not see 
the letter himself. In answer to questions 185 
to 187 the plaintiff stated that he did not 
know and could not say as to whether the 
said letter was shown to Mr. Stevens, tlie de- 
fendant No. 4, Mr. L. J. Gracious manager 
of the management department and to Mr. S. 
Mukherjee the manager of Gunny depart- 
ment. The plaintiffs own evidence therefore 
falsifies that there was publication of libellous 
statements to the officers of the defendant 
No. 2 nor the plaintiff has proved publica- 
tion of the alleged libellous statements by 
the defendant No. 4 or by the defendant No. 
3, Vlasto at the enquiry held on 26th Novem- 
ber, 1958. 

20. The defendants and persons to 
whom the said letter was shown all had cor- 
responding interests in the ‘subject-matter. It 
was necessary to show the said letter to per- 
sons in the enquiry, in the interest of justice 
to find out the truth and to protect the inte- 
rests of all including the plaintiff who were 
the employees of the defendant No. 2, Rallis 
India Ltd. The publication of the statements 
in the said letter in the enquiry was in my 
view privileged. "There is no evidence before 
me that Michael Vlasto, the defendant No. 
3 had anything to do in the enquiry pro- 
ceedings. 

21. Mr. T. K. Bose appearing with 
Mr. Umesh Chandra Banerjee and Mr. S. 
Mitra for the defendants Nos. 2, 3 and 4 
cited a case reported in (1892) 1 QBD 431. 
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At page 442 of the report, Lord Esher, Mas- 
ter of Rolls, held 


“It is true that, in respect of statements 
made in the course of proceedings before a 
Court of Justice, whether by judge or coun- 
sel or witness, there is absolute immunity 
from liability to an action. "The ground of 
that rule is public policy. It is applicable to 
all kinds of Courts of justice, but the doct- 
rine has been carried further; and it seems 
that this immunity applied wherever there is 
an authorised inquiry which, though not be- 
fore a Court of Justice, is before a tcibunal 
which has similar attributes." 


22. In the instant case also the Board 
of Enquiry was constituted by the defendant 
No. 2 with the object of finding out the truth 
of the statements made against one of its 
employees, in the interest of all other em- 
ployees and in the interest of justice. Such 
a Board acted bona fide and without aay evi- 
dence of malice whatever against the plaintiff 
in the proceedings held before it. 

23. In his evidence in answer to ques- 
tions 34, 35, 37, 38, 43 to 52 the plaintiff 
tried to import malice of the defendant Nos. 
2, 3 and 4 and mentioned about an occasion 
of altercation with Vlasto over the question 
of his reduction of salary. It was the plain- 
tif who lost temper in the alleged alterca- 
tion but no evidence that any of the defen- 
dants lost temper. It appears from the let- 
ter dated 26th August, 1955, Exhibit “A” 
that, the defendant No. 2 had been curtailing 
their functions in this branch, offered ar al- 
ternative employment to the plaintif with 
reduced and lighter duties under a frest agree- 
ment. ‘The plaintiff agreed to and accepted 
the same. It is very significant to note that 
if reduction in the plaintiff’s salary end the 
altercation with regard to the same were in- 
dicative of the defendants' malice towards the 
plaintiff and if the defendants by rezson of 
altercation were angry with the plaintiff since 
about August, 1955, and checked tke cash 
every now and then, twice or thrice a week, 
the defendant 2 even after that in Novem- 
ber 1956, appointed the plaintiff godown con- 
tractor and the plaintiff earned eight annas 
per ton commission on all goods of the de- 
fendant No. 2 stored in the godown and 
he continued to be such godown contractor 
until November/December, 1958. I have 
therefore not been able to find any malice 
nor any bad behaviour in the defendant Nos. 
2 or 3 against and towards the plaintiff. 

24. The allegation of the plaintiff 
against the defendant No. 2, Rallis and/or 
the defendant No. 3, Vlasto that they falsely 
and maliciously on 29th November, 1958 
wrote and published to the Officer-in-Charge, 
Hare Street Police Station, libellous state- 
ments and/or concerning the plaintiff and/or 
concerning him in the way of his service 
and/or calling, a letter bearing the head line 
“Misappropriation of cheque for Rs. 74£0/-.” 
The said letter is annexed to the plaint and 
marked with the letter “A” and has been 
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ance in evidence and marked as Exhibit 
25. From the reading of the said let- 
ter it appears that the same contains infor- 
mation lodged with the Police Officer and a 
request to him to investigate into the misap- 
propriation of the said sum of Rs. 7450/- 
with a view to recover the lost money. By 
the use of the words misappropriation of 
cheque for Rs. 7,450/- or the mention of a 
departmental enquiry and as a result of 
which the dismissal of two of the employees 
in the said letter, in my view the said defen- 
dants did not mean nor were understood to 
mean that the plaintiff had misappropriated 
the said sum and thereby caused loss to the 
defendant, Rallis. "Therefore, the said letter 
does not contain any libellous statements re- 
garding the plaintiff and there could not be 
any publication of the same to the Officer-in- 
Charge, of Hare Street Police Station. 


26. There is further allegation that 
the said defendants Nos. 2 and 3 made over 
and/or caused to be made over to the said 
Officer-in-Charge of the Hare Street Police 
Station and/or to other subordinate officers 
under him, the said letter dated 17th Novem- 
ber, 1958, written by the defendant, Jagat 
containing false and malicious and defama- 
tory allegations against the plaintiff. Though 
there is no evidence that the said letter was 
made over by the defendants or any of them 
to the Officer-in-charge and thereby caused 
to be published to the said Officer or his sub- 
ordinates the allegations contained in the said 
letter, in my view the said letter dated 17th 
November, 1958, is a necessary document 
containing the statements of the defendant 
No. 1 regarding the incident in issue. The - 
defendants stated that the said letter was 
made over to the Police at the instance of the 
Officer-in-Charge for investigating into the 
matter. I do not think that by making over 
a copy of the letter dated 17th November, 
1958 to the police the defendants or any of 
them published or caused to be published any 
libellous statements. Mr. T. K. Bose, the 
learned counsel for the defendants drew my 
attention to two cases reported in 43 Cal 
WN 775 = (AIR 1939 Cal 477) and in (1943) 
47 Cal WN 627. In my view the information 
lodged with the police or letters sent to them 
to facilitate the investigation into a matter, 
should be at least a qualified privilege. 


27. Another letter dated 20th Decem- 
ber, 1958, written by the defendant No. 3 
to the said Officer-in-charge, Hare Street 
Police Station with the headline “Misappro- 
priation of cheque for Rs. 7,450]-" is alleged 
by the plaintiff to have been written falsely 
and maliciously and published to the said 
Police Officer containing libellous statements 
of and concerning the plaintiff and/or con- 
cerning him in the way of his service and/or 
calling. 


28. The said letter is annexed to the 
plaint and marked with the letter "B" and 
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has been tendered in evidence and is marked 
as Exhibit “H”. 

29. The letter dated 20th December, 
1958, however, refers to an interview of a 
Police Officer with the defendants and a 
request to the Officer-in-Charge to continue 
the investigation. By the mention of a full 
departmental enquiry into the circumstances 
of the loss and dismissal of two employees in 
the said letter, in my view, the said defen- 
dants, Rallis and/or Vlasto did not mean nor 
were understood to mean that the plaintiff 
had stolen or participated in the theft of 
the sum of Rs. 7,450/-. No mention of nor 
any reference to the plaintiff has been made 
in the said letter dated 20th December, 1958. 
Third person would not know from the said 
letter as to who are the two dismissed em- 
ployees. I am unable to accept the evidence 
of the plaintiff that by the said letters, the 
plaintiff inter alia was meant by implication 
nor do I accept the plaintiffs evidence that 
the defendant No. 2 knew that the plaintiff 
did not commit any theft. Publication must 
be to such person who can know what the 
publication meant and to whom it was meant. 


30. Information lodged with the 
police was considered to be an absolute pri- 
vilege but subsequently it was held a quali- 
fied privilege. If the occasion is qualified pri- 
vilege, the language of the privileged com- 
munication should not be scrutinised strictly. 


31. In Jenoure v. Delmege reported in 
(1891) AC 73, the Judicial Committee at 
page 79 of the said report stated "The privi- 
lege would be worth very little if a person 
making a communication on a privileged oc- 
casion were to be required, in the first place, 
and as a condition of immunity, to prove al- 
ternatively that he honestly believed the state- 
ment to be true, Jn such a case bona fide 
is always to bt presumed." In my view there- 
fore, in publishing the statements contained 
in the letter dated 17th November, 1958, 

xhibit “D” in the letter dated 29th Novem- 
ber, 1958, Exhibit “G” and in the letter 
dated 20th December, 1958, Exhibit “H” that 
the defendants were actuated by mala fides 
must be proved by the plaintiff. The plain- 
tiff has been unable to prove malice in the 
defendants. In this connection reference may 
be made to Halsbury’s Laws of England (3rd 
Edition) Vol. 24, Arts. 137, 140 and 204. 


32. In Watt v. Longsdon, reported in 
(1930) 1 KB 130 it was inter alia held that 
“In order that a communication may be pri- 
vileged the person making it must have an 
interest in the matter communicated, or there 
must be a duty, legal, moral or social, to 
make the communication incumbent on the 
person making it towards the person receiv- 
ing it.” Therefore, where there is a duty 
to communicate to a third party, the occa- 
sion is privileged. So also when a person 
has interest in communication to a third 
party and the third party is interested in get- 
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ting the communication, the occasion is pri- 
vileged. 


33. In the case of Tushar Kanti 
Ghose v. Bina Bhowmick, reported in (1953) 
57 Cal WN 378 it has been inter alia held, 
“The burden of proving an innuendo lies on 
the plaintiff because it is a part of the bur- 
den of proving that the libel was published 
“of and concerning the plaintiff.” The learn- 
ed Counsel for the defendants urged that the 
plaintiff has not formally proved Jagat’s let- 
ter dated 17th November, 1958. 


34. The defendant No. 1 did not ap- 
pear to defend the action but written state- 
ment filed by him was tendered by the other 
defendants and marked as Exhibit 1. Mr. 
Seth appearing for the plaintiff urged that 
the defendant No. 1, Jagat did not appear 
and offer himself for cross-examination, his 
statements contained in his written statement 
are of no value. Further, he urged that his 
written statement does not contain any state- 
ment which is against Jagat's own pecuniary 
or proprietary interest. He cited a case re- 
ported in AIR 1938 Cal 150. 


35. Mr. Amiya Nath Bose, the learn- 
ed Counsel taking up the argument from- his 
learned junior, Mr. Seth urged that the let- 
ters written to the police are very clearly 
libellous. The defence is privilege. But it 
cannot be a case of absolute privilege it may 
be a qualified privilege. The contention of 
Mr. Bose, the learned Counsel for the plain- 
tiff, was that even the qualified privilege has 
not been claimed on behalf of the company. 
Before proving the claim for any privilege, 
a privilege cannot be claimed. None of the 
three defendants has laid any evidence: no 
one of the three defendants has claimed pri- 
vilege on behalf of the defendants. 


36. There is positive evidence of ma- 
lice, the treatment of Vlasto and Stevens to- 
wards the plaintiff remain uncontradicted. 
And this evidence of malice discharges that 
qualified privilege. Mr. Bose cited two cases 
reported in AIR 1959 Bom 443 and reported 
in AIR 1961 Pat 164 respectively. His con- 
tention is that these cases have not followed 
the case of Ghose v. Ghose, reported in 43 
Cal WN 775. ` 


37. Mr. A. N. Bose, the learned 
Counsel for the plaintiff cited a case report- 
ed in 1904 AC 423. 


38. The question raised by this ap- 
peal is whether a limited company is respon- 
sible for a libel published by its officer. 
Their Lordships of the Privy Council held 
that, if an officer of the limited company pub- 
lish the libel complained of in the course of 
his employment, the company are liable for 
it on ordinary principles of agency. Although 
such officer may have had no actual autho- 
rity, express or implied, to write the libel 
complained of, containing statements against 
the plaintiff which he knew to be untrue if 
he did so in the course of an employment 
which is authorised, the company is liable. 
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39. It is to be noted that there must 
be sufficient evidence of the plaintiff to prove 
that the statements of the employee com- 
plained of were made in the course of his 
employment in the Company, that he knew 
such statements to be untrue and further, 
that the nature of his employment warranted 
the authority of the company to make and 
publish the statements complained of. There 
should be a finding on facts to that effect. In 
the instant case there is absence of such evi- 
dence and the Exhibits “D”, “G” and “H” 
do not contain libellous statements concern- 
ing the plaintiff. 

40. The next case cited by Mr. A. N. 
Bose is reported in (1917) AC 309. 


41. In that case a libel was publish- 
ed. It is for the judge to determine whether 
the publication was on the occasion privileg- 
ed and whether the privilege has been ex- 
ceeded. In the instant case I find that the 
publication of the statements are referable 
ito the duty and interest of the defendants 
land are made on privileged occasion. The 
privilege has been claimed by the defendants 
2, 3 and 4 in their joint written statement 
aaa upon construction of the correspondence 
being exhibits “D”, “G” and “H” and the 
circumstances in which they were written, I 
find that they are privileged and the pri- 
jvilege has not been exceeded. 


42. Lastly, the publication complain- 
ed of by the plaintiff is by the tender of 
the said letter dated 17th November, 1958 
written by the defendant Jagat in evidence at 
the trial before the Chief Presidency Magis- 
trate, Calcutta. The defendants stated that 
during the trial of case No. GR 375 of 1959 
the said letter was proved by one of the 
State witnesses in the course of his examina- 
tion as a witness. The defendants or any of 
them did not publish the statements in the 
said letter. In my view the publication if 
any, of the statements in the said letter dated 
17th November, 1958, by tender of the said 
letter in evidence at the trial before the Chief 
Presidency Magistrate, Calcutta is immune 
from liability to an action on ground of pub- 
lic policy. i 

43. In the premises the suit fails. 
The plaintiff shall pay one set of costs to the 
defendants Nos. 2, 3 and 4. Certified for 
two Counsel. 





Suit dismissed. 
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L-T. Officer v. Murlidhar 


A.LR. 


Index Note:— (A) Constitution of India, 
Art. 226 — Adequate alternative remedy — 
Application for restoration of an appeal for 
rehearing — Dismissal of application by In- 
come-fax Appellate Tribunal on an erroneous 
view that he has no jurisdiction — Availabi- 
lity of remedy by way of reference against 
decision given on merits in appeal is no bar 
fo writ application — High Court can correct 
error by issue of writ of certiorari. 82 ITR 
888, Explained and distinguished. (Decision of 
S. Mukharji, J. (Cal) Affirmed.) (Para 6) 


Index Note :— (B) Income-tax Act (1963), 
S. 254 — Disposal of appeal on merits in the 
absence of appellant — Application for res- 
toration and rehearing of appeal — Appellate 
Tribunal has inherent jurisdiction to restore 
and rehear on sufficient cause being shown 
for non-appearance (Point conceded). 


(Para 5) 


Index Note:— (C) Letters Patent (Cal), 
Cl. 15 — Order directing Tribunal to con- 
sider application for restoration and rehedr- 
ing of appeal on being satisfied about suf- 
ficiency of cause for non-appearance — Whe- 
ther Letters Patent appeal lies against such 
an order. (Point not decided). (Paxa 4) 


Cases Referred : Chronological Paras 


1972 Tax LR 1104 — 82 ITR 888 (SC) 
Commr. of Income-tax, West Bengal v. 
Ramendra Nath 6 

(1967) 63 ITR 411 (SC), Commr. of Income- 
tax, Bangalore, v. K. Y. Pilliah and Sons 6 


Balai Pal with Ajoy Mitter, for Appel- 
lants; Bhaskar Gupta, for Respondent No. 1. 


JUDGMENT :— This appeal is by the 
Revenue and is directed against an order 
passed in this Court by our learned brother 
Sabyasachi Mukharji, J. disposing of an ap- 
plication under Article 226 of the Constitu- 
tion by directing the Appellate Income-tax 
Tribunal to consider the application for res- 
toration of the appeal that had been disposed 
of by the Tribunal in the absence of the ~ 
appellant or his representative. The matter 
was brought to this Court by way of an ap- 
plication under Article 226. In the circum- 
Stances, against an assessment order the pre- 
sent respondent Murlidhar Sarda had pre- 
ferred an appeal which was pending before 
the Income-tax Appellate Tribunal, ‘D’ Bench, 
Calcutta. On the date fixed for hearing of 
that appeal the respondent Revenue was re- 
presented but no one appeared for the ap- 
pellant. The Appellate Tribunal made an 
order in which it was mentioned that the 
notice fixing the date of hearing of tbe ap- 
peal was duly served on the 24th of Decem- 
ber, 1969 and on the date of hearing, namely, 
7th January, 1970, there was no one present 
for the assessee when the appeal was called 
on for hearing. The Tribunal accordingly 
proceeded to dispose of the appeal on merits 
after hearing the department's representative 
and on such hearing the Tribunal dismissed 
the appeal. 
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2. Thereupon on 7th March, 1970, the 
assessee made an application before the Ap- 
pellate Tribunal praying that the appeal be 
restored and a fresh hearing be given to the 
appellant on the ground that the appellant 
had been prevented by reasonable and. suf- 
ficient cause from appearing at the hearing 


of the appeal on the 7th of January, 1970,. 


because the appellant had fallen ill and on 
Sth January, 1970, a petition praying for 
adjournment of hearing for four weeks on 
that ground of illness had been sent by re- 
gistered post with acknowledgment due. That 
application for restoration of the appeal for 
rehearing was disposed of by the Appellate 


Tribunal by its order dated the 20th of June, © 


1970. In that order it has been said that 
the petition in question dated 5th January, 
1970, was addressed to the Authorised Repre- 
sentative, Income-tax Appellate Tribunal, 
50A, Gariahat Road, Calcutta, but it was not 
addressed to the Tribunal or the Assistant 
Registrar of the Tribunal due to an unfor- 
tunate mistake with the result that the peti- 
tion in question was not before the Tribunal 
when the appeal came up for hearing. The 
Tribunal also said in that order that what 
has been submitted by the assessee may be 
true but the Tribunal refused the prayer to 
restore the appeal for the reasons stated in 
the order as follows :— 

“The Tribunal has no power to cancel 
its order and to rehear the appeal when there 
is no mistake in its order apparent from the 
record." 


3. In that state of the records the 
assessee made an application to this Court 
under Article 226 of the Constitution and 
Obtained a Rule. In disposing of the Rule 
our learned brother Sabyasachi Mukharji, J. 
heard both sides and in consideration of the 
authorities placed before his Lordship he held 
that the "tribunal has the power and indeed 
the obligation to dispose of the appeal and 
pass such order thereon after giving both the 
parties in appeal an opportunity of being 
heard. It is necessary, therefore, that the 
tribunal should have all powers to ensure that 
the opportunity that the tribunal grants to 
the parties concerned is fair, adequate and 
proper.” His Lordship also held that it is 
a power incidental to or ancillary to the 


jurisdiction given to the tribunal and 
that jurisdiction is inherent power in 
an appropriate case to give a party 


an opportunity of rehearing after the appeal 
has been disposed of in the absence of the 
party. His Lordship pointed out that the 
tribunal has not exercised that jurisdiction 
because the tribunal thought that it had not 
any jurisdiction to give such an opportunity. 
It was argued before the learned Judge 
Sabyasachi Mukharji, J. that the assessee had 
his remedy against the decision made in the 
appeal on merits by agitating its contention in 
a reference application or in a reference to 
the High Court and, therefore, the jurisdic- 
tion under Article 226 of the Constitution 
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should not be allowed to be invoked to that 
assessee. The learned Judge disposed of that 
contention by pointing out that the tribunal 
had not given to the assessee an opportunity 
of rehearing of the appeal not because in the 
facts and circumstances of the case the tri- 


: bunal did not consider it proper that the as- 


sessee should have no opportunity but be- 
cause the tribunal thought that it had no 
jurisdiction to give such an opportunity. For 
that reason his Lordship held that the fact 
merely because the petitioner might have rais- 
ed the contention in a reference to the High 
Court would not affect the petitioner’s right 
to ask for a consideration of the appeal after 
giving an opportunity of being heard. In tha 
result the reliefs prayed for by an applica- 
tion under Article 226 of the Constitution 
were granted by directing the tribunal to 
consider the application or the petition dated 
the 7th March, 1970, for restoration of the 
appeal and for hearing of the petitioner before 
the disposal of the appeal. It has been made 
clear in the order that the tribunal would be 
entitled to consider whether the petitioner is 
entitled to such a hearing or whether the 
petitioner has made out such a case before 
the tribunal that there were proper and suf- 
ficient causes for recalling its previous order. 
It was also expressly said in that order that 
after consideration of the said facts the tri- 
bunal would pass such an order in accord- 
ance with law as the tribunal would consider 
fit and proper. The Rule was made absolute 
to that extent, 


4. Against that order of'the learn- 
ed Judge the present appeal has been prefer- 
red by the Revenue under Clause 15 of the 
Letters Patent. At the outset we have to 
notice that the learned Counsel for the res- 
pondent Mr. Bhaskar Gupta sought to take 
an objection against maintainability of the 
appeal by contending that the order sought 
to be appealed against is not a judgment by 
which the rights of the parties in the matter 
before the Court have been finally decided 
and, therefore, it could not be appealable 
under Clause 15 of the Letters Patent, We 
see the force behind this preliminary objec- 
tion by the learned Counsel for the respon- 
dent but we have heard the learned Counsel 
for the appellant Mr. Pal on the merits fully 
and we will proceed to dispose of the appeal 
on its merits without deciding the question 
that raises the preliminary objection about its 
maintainability. 


5. Mr. Pal appearing in support of 
the appeal has mainly argned that the learn- 
ed trial Judge should have held that an ade- 
quate alternative remedy ‘being available to 
the assessee, the writ petition was not main- 
tainable or at least should not have exercised 
the discretion to allow the prayers made in 
that writ petition. In urging that point 
Mr. Pal seems to have thought that the 
subject-matter before this.Court was the deci- 
sion of the tribunal in the appeal itself and 
that it is not correct. The matter that had 
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been brought to this Court by Łan applica- 
tion under Article. 226 was only the matter 
that was an application for restoratior of an 
: appeal for rehearing. In that matter the tri- 
bunal had not exercised the jurisdiction only 
because in view of the tribunal it had not 
any. That is an error. 
the powers of this Court to correct by a writ 
of certiorari. The contemplated remedy by 
way of an application for Reference under 
the Income-tax Act against the disposal of 
the appeal on merits in our view is not ah 
adequate remedy, at least not sufficient and 
convenient remedy for the assessee to have 
the error of the tribunal on the point of its 
jurisdiction corrected. Mr. Pal in his fairness 


did not contend before us that the learned trial ` 


Judge Sabyasachi Mukharji, J. has commit- 
ted any error in holding that the Appellate 
Tribunal had inherent jurisdiction, though not 
by any express provision, yet ancillary to the 
jurisdiction given by Section 254 of the In- 
icome-tax Act to restore and rehear an ap- 
peal disposed of on the merits in absence 
of any party who has been prevented by rea- 
sonable and sufficient causes from appearing 
before the tribunal at the date of hearing. 
We may only add that we fully agree with 
the view of the learned trial Judge end that 
. for the reasons of the provisions of sub-sec- 
tion (1) of Section 254 of the Act itself the 
opportunity of being heard, spoken of in 
that provision of the Act is essentially part 
of the jurisdiction that the tribunal Las been 
given by the Statute; when adequate and 
reasonable .grounds for omission to appear 
at the hearing are made out to the satisfac- 
tion of the tribunal, it is only a question 
before the tribunal as to the adequacy of that 
opportunity of being heard which sub-sec- 
tion (1) of S. 254 enjoins to be given before 
the tribunal is enabled to pass orders in the 
appeal. i : 


6. Mr. Pal in support of his conten- 
tion that the discretion to allow the applica- 
tion under Article 226 of the Constitution 
should not have been exercised because of an 
adequate alternative remedy cited before us a 
decision of the Supreme Court in the case of 
Commr. of Income-tax, West Bengal v. 
Ramendra Nath, reported in 82 ITR 888 = 
(1972 Tax LR 1104) (SC). That was a case 
however, where the adequate alternative re- 
medy was an appeal given by the provision 
in the Statute. We do not find any reason 
that will enable us to extend that dicta of 
the Supreme Court to a case in which the 
alternative remedy thought to be adequate is 
not an appeal but, as Mr. Pal has urged be- 
fore us, an application for Reference which 
is limited only to grounds of law and that 
also not in respect of the matter that was 
before this Court, that is the restoration ap- 
plication but something behind it, that is, the 
decision of the tribunal given on the merits 
in the appeal in absence of the perty. We 
cannot omit to notice that in this decision 
ited by Mr. Pal the Supreme Court has said 
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That is well within . 


A. IR. 


expressly that the High Court had jurisdic- 
tion to entertain the. Writ petition though 
their Lordships said that it should not have 
exercised discretion in favour of the assessee 
in. view of the alternative remedy they had. 
In the case before us we are unable to say 
that the assessee had an adequate alternative 


remedy in the matter that was brought before 


this Court by an application under Article 226 
of the Constitution. Mr. Pal also cited be- 
fore us another decision of the Supreme 
Court in the case of Commr. of Income-tax 
Bangalore v. K. Y. Pilliah and Sons, report- 
ed in (1967) 63 ITR 411 (SC) for urging the 
proposition that the tribunal is the final fact 
finding authority. There is no question that 
it is so. The order that has been made by 
the learned trial Judge has only directed the 
tribunal to exercise that authority by correct- 
ing its view that it had no jurisdiction in the 
matter. 

7. Yn the result we do not find any 
merit in the appeal, and, therefore, dismiss 
it with costs. t 

AMIYA KUMAR MOOKERJ, J.:— I 
agree. 7 

Appeal dismisse 
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Dr. S. C. Law, Petitioner v. Dr. K. S. 
Roy and others, Respondents. 

C. R. Nos. 2500-01 of 1973, D- 12-9. 
1973. 

Index Note:— (A) Civil P. C. (1908), 
O. 1, R. 10 — Necessary party (defendant) 
— If and when Government is, in suit to 
determine whether general meeting of govern- 
ment-aided medical society-hospital was held 
on a certain date. 

Brief Note :— (A) A party will be neces- 
sary defendant only if there is a right to the 
same relief against him in respect of the suit 
matter and his presence is necessary for ef- 
fectual and complete adjudication of all the 
questions involved in the suit. When the 
suit is solely for determining whether a gene- 
ral meeting of the members of a medical 
society running a hospital with Government 
aid was held on a particular date, the Govern- 
ment cannot have any say in that question 
even if it is vitally interested in it. It is there- 
fore neither a necessary nor proper party. 
AIR 1959 Cal 519, Followed. (Para 7) 

Index Note:— (B) Civil P. C. (1908), 
S. 151 — Inherent power — If available to 
add defendant after rejection of an applica- 
tion under O. 1, R. 10 on identical grounds 
— (X-Ref:— Order 1, Rule 10). 

Brief Note: — (B) The power under Sec- 
fion 151 can be invoked only when there is 
no specific provision regarding any matter. 
If there is a provision and it expressly or 


LQ/BR/F40/73/JRM 


—_ 


1974 


impliedly exhausts the scope of the Court's 
power on that matter the inherent jurisdic- 
tion cannot be used to override that provi- 
sion. : 


Thus when the specific power under 
Order 1, Rule 10 has been exercised to reject 
an application under that Rule the inherent 
power cannot be used to by-pass that rejec- 
tion except under exceptional circumstances 
to meet the ends of justice. AIR 1964 SC 
993, Followed. (Para 8) 


Cases Referred: Chronological Paras 


AIR 1964 SC 993 = (1964) 5 SCR 946, 
Arjun Singh v. Mohindra Kumar 8 
AIR 1959 Cal 519, Jivandas Khimji v. 
Narbadabai 7 
Banamali Das, B. C. Law, B. K. Raj, 
for Petitioner, Mrs. Ruma Pal, Dipak Maitra, 
for Opposite Party No. 1 in both; G. N. 
Roy, for the State in both. í 


ORDER :— These two applications mov- 
ed under Section 115 of the Code of Civil 
Procedure are taken up together and are 
disposed of by one common order as the 
facts and the point involved in both the ap- 
plications are common. The facts which 
have given rise to the present dispute are. as 
follows: The petitioner Dr. S. C. Law is 
a member of the Governing Body of the 
Calcutta Medical Aid and Research Society 
(hereinafter referred to as the Society) which 
runs K. S. Roy T. B. Hospital, Jadavpur. A 
meeting of the Governing Body of the said 
Society was convened to be held on the 8th 
April, 1970, at the residence of late Pashupati 
Nath Ghosh, the then President of the 
Society at 5-30 P. M. A General Meeting 
of the said Society was also stated to have 
been convened on the same day and at the 
same place for the purpose of electing the 
office-bearers of the Society. It is alleged 
that the meeting of the Governing Body was 
duly held at the appointed date but as the 
said meeting continued till about 7-40 P. M., 
the President decided not to hold the Gene- 
ral Meeting on that date and adjourned it 
to a future date. The dispute has arisen 
because this version of the petitioner is not 
accepted by certain other members of the 
Society according to whom the Annual Gene- 
ral Meeting was duly held on the 8th April, 
1970 at 7-20 P. M. The dispute as to whe- 
ther any General Meeting was held on 8th 
April, 1970 has led to the institution of two 
suits by the rival parties before the 4th 
Munsif, Alipore. The first suit was instituted 
en 16th April, 1970 by Sri S. C. Sen Gupta 
claiming himself to be a trustee elected at the 
Annual General Meeting purported to have 
been held on 8th April, 1970 at 7-20 P. M. 
for a declaration that the Annual General 
Meeting of the Society was held on 8th 
April, 1970 and a valid resolution was passed 
and also for a declaration that since 8-4- 
1970, Sri P. N. Ghosh (now deceased), de- 
fendant No. 1 and Dr. S. C. Law (petitionet- 
defendant No. 2) had ceased to be the Presi- 


S. C. Law v. K. S. Roy (D. P. Pal J.) 


[Prs. 1-3] Cal. 275 


dent and Secretary of the Society. Perman- 
ent injunction restraining the defendants 
Nos. 1 and 2 from. interfering with the 
management of the newly elected Governing 
Body and a mandatory injunction were also 
prayed for in the suit. The said suit is 
numbered as T. S. 100 of 70 in the Court 
of Fourth Munsiff, Alipore. The second suit 
was instituted on 18th April, 1970 by Dr. 
S. C. Law, the present petitioner represent- 
ing the existing Governing Body of the Socie- 
ty in the first Court of Munsif at Alipore for 
a declaration that on 8-4-1970 the Annual 
General Meeting of the Society was adjourn- 
ed as per resolution passed and for a'dec-. 
laration that the alleged proceedings of the 
purported General Meeting dated 8-4-1970 
are invalid and that the newly elected Gov- 
erning Body as constituted on 8-4-1970 had 
no legal, valid or constitutional existence. In 
the said suit, the defendants . included Sri 
S. C. Sen Gupta and: Shri Profulla Chandra 
Sen, who were plaintiffs in the other suit i.e. 
T. S. No. 100 of 1970 in the Court of 
Fourth Munsiff, Alipore. 


2. The Title Suit No. 140 of 1970 .at 
the Court of the First Munsif, Alipore was 
transferred to the Court of the Fourth 
Munsif, Alipore, for analogous hearing and 
was renumbered as Title Suit No. 86 of 1971. 
The hearing of the said suit/suits commenc- 
ed on 18th August, 1972 and it is stated that 
the plaintiff in T. S. No. 100 of 1970 closed 
his evidence on 5th February, 1973 and the 
evidence on behalf of defendant commenced 
thereafter. 


3. At that stage the State of West 
Bengal being the opposite party No. 9 in 
this application filed a petition under O. 1, 
R. 10 of the Code of Civil Procedure to be 
added as a party-defendant. The ground on 
which such prayer was made was the alleged 
mismanagement of the T. B. Hospital and 
the responsibility to be shared by the State 
Government in such management. The learn- 
ed Munsif rejected the said prayer of the 
State Government on the ground that the 
subject-matter of the two suits was whether 
there was a meeting on 8th April, 1970 or 
the meeting was adjourned and in such a 
suit the Court has nothing to say on the 
question as to whether there has been mis- 
management or not and as such the State 
Government cannot have any say in the 
issue as to whether there was any meeting 
on 8th April, 1970. "The said order of the 
learned Munsiff was passed on 30-4-1973 and 
the State Government has not moved higher 
Court against the said order. Thereafter a 
petition was filed under Section 151 of the 
Code of Civil Procedure before the same 
learned Munsif on the same ground praying 
for reconsideration of the order rejecting the 
petition under Order 1, Rule 10 of the Code 
of Civil Procedure and for allowing the 
State of West Bengal to be added as a party- 
defendant in the suit. The same learned 
Munsiff of the 4th Court, Alipore on a con- 
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sideration of the said application allowed the 
petition under Section 151 of the Code cf 
Civil Procedure and the. order passed by him 
on 30th April 1973 was modified and the 
State of West Bengal was allowed to be 
added as a party-defendant in both the suits. 


: 4. Aggrieved by the.said order the 
petitioner has moved this Court in revision 
under Section 115 of the Code of Civil Pro- 
cedure. The learned Counsel appearing for 
the petitioner contended that the State Gov- 
ernment is neither a necessary nor a proper 
party in the proceedings and the learned 
Munsiff in allowing the State Government 
tor be added as a party-defendant has acted 
with material irregularity in the exercise of 
his jurisdiction. It is next contended that 
when an application under Order 1, Rule 10 
has been rejected on 30-4-1973 the State Gov- 
ernment did not move against the said order 
before any higher forum. In these circum- 
stances the learned Munsiff acted with mate- 
rial irregularity in the exercise of his juris- 
diction under Section 151 of the Code of 
Civil Procedure invoking his inherent juris- 
diction. 

8. The learned Counsel for the res- 
pondent State Government mainly contended 
that as a result of the dispute between the 
two rival parties the management of the K. S. 
Roy, T. B. Hospital is being sadly neglected 
and the State Government is vitally interested 
in the management and survival of this in- 
stitution particularly when the Government 
pays a sum of Rs. 116.28 lacs annually for 
the care and treatment of the patients. It is 
therefore submitted that unless the State Gov- 
ernment is made a party it cannot have any 
say in the suits which are pending for such 
a long time. 


6. Yo appreciate the rival contentions 
of the parties it is necessary to bear in mind 
the scope and subject-matter of the two suits 
which are being heard analogously. The prin- 
cipal issues which have been framed in Title 
Suit No. 100 of 1973 are as follows: (1) Was 
any meeting of the General Members of the 
said Society held on 8th April, 1970? or was 
the said General Meeting adjourned on 8-4- 
1970 without doing any business? (2) If any 
General Meeting was held on 8-4-1970 as 
claimed by the plaintiff, was it validly and 
lawfully held? If so, did the General Meet- 
ing elect the Governing Body members on 
8-4-1970, as claimed by the plaintiff? 


7. ft will appear from the two issues 
which are the principal ones that the scope 
and subject-matter of the suit is whether 
the meeting on 8-4-1970 was validly held as 
alleged or the said meeting was adjourned 
las contended for by the other party. In the 
proper determination and adjudication of the 
said two suits the State Government cannot 
have any say in the matter. It is therefore 
not a necessary party. It is now well settled 
that in order that a party may be considered 
a necessary party-defendant, two conditions 
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must be satisfied, first, that there must be 
a right to same relief against him in respect 
of the matter involved in the suit; and second 
that his presence should be necessary in order 
to enable the Court effectually and completely 
to adjudicate upon and settle all the questions 
involved in the suit  (Jivandas Khimji v. 
Narbada Bai, AIR 1959 Cal 519). Even 
before the learned Munsiff, the learned Gov- 


. ernment pleader appearing for the State con- 


ceded that the State of West Bengal has 
nothing to do in order to dispose of the. issue 
Whether the meeting was held on 8-4-1970 
or not, In these circumstances I am of the 
view that the State of West Bengal is neither 
a necessary party nor even a proper party 
whose presence is necessary for the deter- 
mination or adjudication of the issues fram- 
ed in the two suits. In that view of the 
matter, in my view, the learned Munsif acted 
with material irregularity in the exercise of 
his jurisdiction in allowing the State Govern- 
ment to be added as a party-defendant in the 
two suits. 

8. The second contention raised on 
behalf of the learned Counsel for the peti- 
tioner also deserves consideration. In the 
application made under Order 1, Rule 10 the 
grounds which have been advanced for adding 
State of West Bengal as a party-defendant are 
almost the same which have been canvassed 
in the application made under Section 151 of 
the Code of Civil Procedure. The learned 
Munsiff had rejected the application under 
Order 1, Rule 10. The State of West Bengal 
did not move either in revision against the 
said order or apply . for any review of the 
said order. In fact no steps were taken for 
moving against the said order before the ap- 
propriate forum. In these circumstances on 
the very same grounds the learned Munsiff 
invoked his inherent power under Sec. 151 
of the Code. The power given under Sec- 
tion 151 of the Code of Civil Procedure can 
be invoked ordinarily only in cases where 
there is no specific provision made- regarding 
any matter. The inherent power of the 
Court cannot override the express provisions 
of the law. If there are specific provisions 
of the Code dealing with a particular topic 
and they expressly or by necessary implica- 
tion exhaust the scope of the powers of the 
Court or the jurisdiction that may be ex- 
ercised in relation to a matter, the inherent 
power of the Court cannot be invoked in 
order to cut across the powers conferred by 
the Code. The prohibition contained in the 
Code need not be express but may be impli- 
ed or be implicit from the very nature of 
the provisions that it makes for covering the 
contingencies to which it relates: Arjun Singh 
v. Mohindra Kumar, (AIR 1964 SC 993). In 
the present case the learned Munsiff has dis- 
posed of the application made under O. 1, 
R. 10 rejecting the prayer of the State Gov- 
ernment to be added as a party-defendant. 
When there is a specific provision under tho 
Code for allowing a person to be added as 
a plaintiff or a defendant and, when such 
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power has been exercised by the Court under 
the aforesaid provision, the order made by 
the Court cannot ordinarily be by-passed by 
invoking the inherent power of the Court. 
There may be exceptional circumstances 
where such power may be exercised for the 
ends of justice. In the present case however 
no such circumstance has been pleaded to 
my satisfaction. There is no explanation 
given either in the affidavit or before the 
Court below or before me as to why the 
State Government has not taken any step 
for moving against the order made under 
Order 1, Rule 10 of the Code. In the ab- 
sence of any such explanation to the satisfac- 
tion of the Court, the learned Munsiff acted 
with material irregularity in the exercise of 
his jurisdiction in allowing the prayer of the 
State Government on the identical grounds 
on which the application under Order 1, 
:[Rule 10 was rejected by him. 


9. For the reasons stated above this 
tule is made absolute. The order made by 
the learned Munsiff on 15-5-1973 being order 
No. 131 in Title Suit No. 100 of 1973 and 


Title Suit 86 of 1971 is set aside and quashed. 


10. In view of the allegation of gross 
mismanagement of the administration of 
K. S. Roy, T. B. Hospital in which the 
public are so vitally interested, the learned 
Munsiff is directed to hear and dispose of 
both the suits expeditiously. Let the records 
be sent to the Court below immediately. 


: 11. The learned Counsel appearing 
for Dr. K. S. Roy, opposite party No. 1 states 
-that in view of the fact that no affidavit 
has been filed by her client the allegations 
made in the petition are not admitted by her 
client. 'The submission made by her may be 
recorded. There will be no order as to costs. 


Petitions allowed. 
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Haripada Mazumdar and others, Appel- 
lants v. The State of West Bengal and others, 
Respondents. 

. A. F. O. O. No. 279 of 1960, D/- 24-12- 
1973. 

Index Note:— (A) West Bengal Land 
Development and Planning Act (21 of 1948), 
S. 5 Proviso — Exemption from framing of 
development scheme — If ultra vires Art. 14, 
Constitution — (X-Ref:— Constitution of 
India, Art. 14). 

Brief Note :— (A) The Act envisages two 
public purposes viz. settlement of immigrants 
and objects dealt with by Sec. 2 (d) (ii), (iii) 
xm (iv). This classification is not unreason- 
able. 

The proviso to Section 5 cannot be said 
to be discriminatory on the ground that no 


BR/CR/A556/74/IRM 





Haripada Mazumdar v. State (B. C. Mitra J.) 


IPr. 1] Cal 277 © 


development scheme is required to be framed 
in respect of settlement of immgrants while 
such framing is stipulated for the other pub- 
lic purpose. 

Thus the proviso is not violative of Arti- 
cle 14, Constitution. Civil Rule No. 3720 of 
1956 (Cal) and AIR 1961 SC 16, Followed; 
AIR 1962 SC 1781, Referred. 

(Paras 4 and 7) 


Index Note:— (B) West Bengal Land 
Development and Planning Act (21 of 1948), 
S. 8 — Acquisition under, for settlement of 
immigrants — Challenge against for non- 
framing of development scheme if and when 
permissible — (X-Ref :— Sections 6 and 7). 


Brief Note:— (B) Two distinct classes 
of acquisition are contemplated by the Act 
viz. for general development as provided 
under Section 2 (d) (i), (iii) and (iv) and to 
meet emergency. For the second type the 
need to frame a development scheme is ex- 
pressly dispensed with by Section 7. The 
government then can straightway make a 
declaration under Section 6 and acquire the 
land under Section 8. Settlement of immi- 
grants is an emergency and as such acquisi- 
tion therefor cannot be questioned for non- 
framing of a scheme. 


The declaration under Section 6 in such 
a case not quoting Section 7 is no ground 
to strike down the acquisition proceedings. 
When power is conferred by different provi- 
sions of a statute exercise of the power cannot 
be challenged for the mere non-mention of 
the particular empowering provision in: the 
notification issued under that power. 
(Paras 9, 10, 11 and 12) 


Cases Referred: Chronological Paras, 


AIR 1969 SC 168 = (1969) 1 SCR 42, 
Ramanlal Gulabchand Shah v. State of 
Gujarat 3 

AIR 1962 SC 1781 = 1963 (1) Cri LJ 1, 
Jia Lal v. Delhi Administration 4 

AIR 1961 SC 16 = (1961) 1 SCR 368, State 
of West Bengal v. Naba Kumar Seal 5 

AIR 1959 SC 459 = 1959 Supp (1) SCR 489, 
Sri Ram Ram Narain Medhi v. State of 
Bombay ` 3 

(1956) Civil Rule No. 3720 of 1956 (Cal), 
Fayaz Sheik Jangi v. District Magistrate 
of Nadia 6 


Arun Kumar Dutt (Sr) and Nandalal 
Pal, for Appellants; C. D. Roy Choudhury 
and K. N. Roy, for Respondents. 


B. C. MITRA, J.:— This appeal arises 
out of an application under Art. 226 of the 
Constitution challenging the validity of 
acquisition of several plots of land uader the 
West Bengal Land Development and Planning 
Act; 1948 (hereinafter referred to as the Act). 
The appellants claimed to be refugees who 
had migrated to India in 1947 from what was 
previously known as East Pakistan. They 
claimed that they purchased various plots 
of land in Village Hijalpukuria, District 
24 Parganas and to have been in poss ssion 
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thereof when a notification under Section 4 
of the Act was published in the Gazette on 
August 2, 1956, declaring several plots of 
land, including those in the possession of the 
appellants, as "notified area." "The appellants 
made a representation to the Land Acquisi- 
tion Collector, 24 Parganas, on October 4, 
1956, to the effect that they had migrated 
from the District of Chittagong on account 
of circumstances beyond their control and 
could not be evicted from the said plots. They 
admit that a notice under Section 4-A of the 
Act was served requiring them to attend at 
the hearing of their objection on the spot. 


2. Aggrieved by the proceedings under 
the Act the appellants, obtained a Rule Nisi 
on a writ petition which was discharged by 
a judgment and order dated January 22, 1960, 
against which this appeal has been preferred. 


3. Appearing for the appellanis Mr. 
A. K. Dutt pressed only one point before us, 
viz., that the proviso to Section 5 of the Act 
was introduced into the Act by amendment 
on September 21, 1955, after the fourth 
amendment of the Constitution on April 27, 
1955, and, therefore, the amendment was not 
protected by Article 31-B of the Constitu- 
tion. It was argued that the 9th Schedule 
to the Constitution was inserted by the first 
amendment of the Constitution, when the 
Schedule contained only 13 statutes, and the 
West Bengal Land Development and Planning 
Act, 1948 was not one of these statutes. By 
the fourth amendment of the Constitution 
which came into force on April 27, 1955. 7 
more statutes were added to the Schedule, 
including the said Act. It was argued that 
at the time when the said Act was inserted 
‘in the 9th Schedule on April 27, 1955, the 
proviso to Section 5 of the Act was not there 
and, therefore, the proviso introduced by the 
amendment on September 21, 1955, was not 
entitled to protection of Article 31-B. In 
other words, it was contended that it was 
open to the appellant to challenge the vires of 
the proviso on the ground that it was viola- 
tive of Articles 19 (1) (f) and 14 of the Con- 
Stitution. In support of this contention reli- 
ance was placed by Mr. Dutt firstly on a 
decision of the Supreme Court — Ramanlal 
Gulabchand Shah v. State of Gujarat, AIR 
1969 SC 168. In that case it was held that 
Article 31-B no doubt gave protection to the 
statutes listed in Schedule 9, but an amend- 
ment of a statute so listed, made after the 
inclusion of the statute in the Schedule was 
not entitled to the protection, as it would 
have the indirect effect of amending the ori- 
ginal Schedule 9 by including something in 
it which was not there previously, and that 
this was beyond the competence of the State 
legislature. Reliance was next placed by Mr. 
Dutt on another decision of the Supreme 
Court Sri Ram Ram Narain Medhi v. State 
of Bombay, AIR 1959 SC 459, in which it was 
held that future amendments made after a 
statute was listed in the 9th Schedule had to 
be tested in the light of the provisions in the 
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Constitution and were not saved by Arti- 
cle 31-B and also that Article 31-B envisaged 
that the competent. legislature would have the 
power to repeal or to amend the Acts men- 
tioned in Schedule 9 and if any such amend- 
ment was ever made the vires of that would 
have to be tested. 


4. The next contention of Mr. Dutt 
was that the proviso discriminated between 
different classes of public purpose, inasmuch 
as, with regard to settlement of immigran:s 
no scheme was required to be framed whereas 
in the case of other public purpose, defined 
in Section 2 (d) (iD, (ii) and (iv) such a 
Scheme was necessary. It was argued that by 
Teason of such discrimination the proviso was 
violative of Article 14 of the Constitution 
and, therefore, should be struck down. In 
supoort of this contention reliance was placed 
by Mr. Dutt on a decision of the Supreme 
Court reported in Jialal v. Delhi Adminis- 
tration, AIR 1962 SC 1781. 


5. Attractive though the argument of 
Mr. Dutt appears to be, it cannot be upheld. 
So far as the challenge to the vires of the 
proviso to Section 5 on the ground of viola- 
tion of Article 14 is concerned, Mr: Roy 
Chowdhury appearing for the respondents 
contended that the classification of the two 
objects, viz., settlement of immigrants and 
the other objects specified in Section 2 (d) 
(ii), (iii) and (iv) must be held to be a rea- 
sonable classification. He contended that the 
two classes were altogether different with dif- 
ferent objects and, therefore, the proviso 
could not be struck down on the ground of 
discrimination. In support of this contention 
he relied on a decision of the Supreme Court 
—State of West Bengal v. Naba Kumar Seal, 
AIR 1961 SC 16. In that case the vires of 
the same Act was challenged and a Division 
Bench of this Court had come to the conclu- 
sicn that although land might be acquired 
in an emergency like the settlement of im- 
migrants, a development scheme should be 
framed as contemplated by the statute after 
possession had been taken. This conclusion 
of the Division Bench was overruled by the 
Supreme Court and it was held that where 
land was acquired under Section 7 of the 
Act, there was nothing in the statute which 
required that a development scheme should 
be framed. ` On the question of violation of 
Article 14 of the Constitution it was held 
that on a fair reading of the relevant pro- 
vision of the statute it was clear that the 
Act contemplated acquisition of two distinct 
classes, viz, (1) Where the Government at 
first consider and sanction a development 
scheme under the provisions of Section 5 
and then make a declaration that the land in 
a notified area was needed for the purpose 
of executing particular development scheme 
and (2) Where the notification under Sec- 
tion 6 was made without any development 
scheme being prepared and sanctioned under 
Section 5. After holding that these were two 
distinct classes, it was further held that the 
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two classes could be easily identified and the 
purpose of the classification was based on a 
rational consideration having due regard to 
the purpose and policy underlying the Act, 
viz, to acquire land for the public purpose, 
inter alia, of resettling immigrants and that 
such case of urgency came under Section 7 
of the Act which was meant to serve the 
main purpose of the Act. 

6. On this question a reference may 
also be made to a judgment of P. B. Mu- 
kharji, J., (as he then was) in Civil Rule 


No. 3720 of 1956 (Fayaz Sheik Jangi v. Dist-- ` 


tict Magistrate of Nadia) in which a challenge 
to the vires of the proviso to Section 5 of 


the Act on the ground that it was violative . 


of Article 14 of the Constitution was also 
rejected. 


7. In our view the classification of 
the two public purposes, viz. settlement of 
immigrants on the one hand and the other 
objects specified in Section 2 (d), (ii), (iii) 
and (iv) cannot but be held to be a reasonable 
classification. The contention of counsel for 
the appellants on this question cannot be up- 
held and is rejected. 

8. On the question of violation of 
Article 19 (1) (f) of the Constitution, beyond 
saying, that the proviso was violative of that 
Article no argument was advanced by coun- 
sel for the appellants as to how it violated 
the provisions in the Constitution. It is not 
enough to say that a particular provision in 
a statute should be struck down on the 
ground that it is ultra vires a particular pro- 
vision of the Constitution. It is incumbent 
upon the party challenging the vires to show 
how the statutory provision amounts to vio- 
lation of the rights conferred by the Consti- 
tution. Counsel for the respondents did not 
make out any grounds as to why the proviso 
to Section 5 of the Act should be struck 
down on the ground of infringement of Arti- 
cle 19 (1) (f). For these reasons the chal- 
lenge to the vires of the proviso to Sec- 
tion 5 of the Act cannot be accepted. 


9. Counsel: for the respondents, how- 
ever, advanced another argument which seems 
to us to be decisive. He argued that there 
are other provisions in the statute for acqui- 
sition of land in an emergency, viz, Sec- 
tion 7 of the Act which provides as follows:— 


"In. cases of urgency, if in respect of 
any notified area the State Government is 
satisfied that the preparation of development 
scheme is likely to be delayed, the State Gov- 
ernment may, at any time, make a declaration 
under Section 6, in respect of such notified 
area or any part thereof though no develop- 
ment scheme has either been prepared or 
sanctioned under Section 5". 


Relying on the provision in Section 7 of the 
Act it was argued that the State Govern- 
ment had ample powers to acquire land 
under the Act in case of emergency without 
framing a scheme, and therefore, even if the 
proviso to Section 5 of the Act was held to 
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be ultra vires, the acquisition proceedings 
could not be challenged by the appellants. 
He argued that the statute contemplated two 
distinct classes of acquisition, viz, acquisi- 
tion for general development as contemplat- 
ed by Section 2 (d), (i), (iii) and (iv) and 
acquisition in an emergency. In the case of 
acquisition, for general development work a 
Scheme was required to be framed by S. 5 of 
the Act. But in the case of acquisition in an 
emergency a development scheme was not 
required to be framed. and the State Gov- 
ernment was entitled to make a declaration 
under Section 6 of the Act in respect of a 
notified area, though no development scheme 
bad either been prepared or sanctioned. The 
latter variety of acquisition, viz., acquisition 
in case of an emergency was sanctioned by 
Section 7 of the Act. 


10. In our view the contention of 
counsel for the respondents is sound and must 
be upheld. Quite plainly two different class- 
es of acquisition were contemplated by the 
statute as mentioned above and to meet an 
emergency, the necessity of framing a deve- 
lopment scheme, has been expressly dispensed 
with by the statute. In such a case the State 
Government has been given the power to 
make a declaration under Section 6 of the 
Act and thereafter proceed to acquire the 
land: as prescribed by Section 8 of the Act. 


11. In this case it js not in dispute 
that the land was sought to be acquired for 
the purpose of settlement of immigrants and 
there can be no doubt that this is an emer- 
gency with which the State Government wasl 
confronted. 


12. An attempt was made by counsel 
for the appellants to contend that there 
was nothing in the notification or in the dec- 
laration to show that the acquisition was 
made under Section 7 of the Act. The ac-! 
quisition proceedings in our opinion cannot 
be struck down merely on the ground that 
Section 7 of the Act has not been quoted 
in the declaration under Section 6 of the Act. 
Where power has been conferred upon an 
authority by different provisions of a statute, 
the exercise of the power cannot be challeng- 
ed on the ground that the particular provi- 
sion in the statute by which the power was 
conferred has not been quoted or mentioned 
in the notification by which the power is 
sought to be exercised. In this case, the 
publication of the declaration under Section 6 
of the Act can be clearly upheld on the 
ground that the State Government was exer- 
cising its power under Section 7 of the 
Act and, therefore, the notification and the 
declaration cannot, in our opinion, be struck 
down. 


13. The other points raised on be- 
half of the appellants in the trial court were 
not pressed before us. The only point pressed 
before us was relating to the vires of the 
proviso to Section 5 of the Act and as the 
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contentions of counsel for the appellants - on. 


that point cannot be accepted, this appeal 
must fail. The appeal is accordingly dis- 
missed. There will be no order as to costs. 


14. The operation of this order will 
be stayed for six weeks. 
GHOSE, J:— I agree. 
Appeal, dismissed: 
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Radheshyam „Saraf, Petitioner v. Regist- 
rar of Assurance, Calcutta and others, Res- 
pondents. 


Matter No. 391 of 1966, D/- 26-11-1973. 


Index Note: — (A) Registration Act 
(1908), Sections 76 (1), 39, 74 — Refusal of 
registration of document — Order passed. com- 
sequent to absence of executant during visit 
of commission under Section 38 (2) — if and 
when. valid. 


Brief Note: — (A) When an executant 
wilfully refuses or neglects to attend and ad- 
mit execution it is a refusal to admit and 
therefore amounts to denial of execution. He 
thereby prevents registration of the document. 
In view of Section 39 the same consequences 
will follow when an executant so refuses or 
neglects a commission issued for his exami- 
nation. A denial of execution need not ne- 
cessarily and always be actual. 


Thus when an executant exempted from 
personal appearance in court under Section 
38 (1) (c) absents during the visit of a com- 
mission under Section 38 (2) and it is also 
clear that he objects to the admissibility of 
the document, bis non-appearance is a neg- 
lect to attend and admit execution if not a 
wilful refusal to do so. His.conduct amounts 
to denial of execution within the meaning of 
Sections 35 and 74. 


When the proceeding has been before the 
Registrar before refusing registration under 
Section 76 (1) he has to make an enquiry 
under Section 74 into the question of execu- 
tion and compliance with the Act since Sec- 
tion 74 envisages also denial in a proceeding 
before him. His failure to do so will vitiate 
the refusal order. AIR 1922 PC 279, Ap- 
proving (1887) ILR 11 Bom 691 and (1898) 
ILR 25 Cal 93, relying on (1880) ILR 5 Cal 
445, Followed. (Paras 5 and 6) 


Cases Referred: Chronological Paras 


AIR 1922 PC 279 = 49 Ind App 375, 
Chhotelal v. Collector of Moradabad 5 

(1898) ILR 25 Cal 93, Kudrathi Begum T 
Najibunnessa 

(1887) ILR 11 Bom 691, In re Shaik Abdil 
Aziz 5 

(1880) ILR 5 Cal 445 = 5 Cal LR 172, 
Radha Kissen Rowra Dakna v. Chunilal 
Dutta 5 
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Radheshyam v. Registrar of Assurance (D. P. Pal J.) 


ALR 


D. K. Dey, for Petitioner; N. C. Roy 
Chowdhury and C. R. Roy (for No. 1) and 
A. Chowdhury (for Nos. 2 and 3), for Res- 
pordents. . 


ORDER:— By a Deed of lease dated 
17ta February, 1950, the respondent No: 2, 
Maharaja Dhiraj Uday Chand Mohatab is 
stated to have granted a lease in perpetuity 
to Udaynagar Private Ltd:, the petitioner No. 
2 certain lands which comprise inter alia of 
Premises Nos. 2/3 & 2/4, Judges Court Road. 


- It is stated that one of the conditions of 
the said covenant of lease was that the peti- 


tioner No, 2 would within 10 years invest 
a sum of not less than Rupees twelve lakhs 
on the said lands and develop the same. It 
js not necessary to set out the various other 
clauses of the said Indenture for the pur- 
pose of the present application. Sübsequent 
to the said Deed of lease, the lessor and the 
lessee, to avoid disputes and differences is 
stated to have agreed that the. petitioner 
No. 2 would surrender its leasehold interest 
in respect of land , measuring 3 bighas 18 
cotiahs 2 Chittaks and 27 sq. ft. and being 
premises Nos. 2/3 and 2/4, Judges’ Court 
Road and the lessor would release and dis-. 
charge the lessee-company for ever and ab- 
solutely from the liability to spend the said 
sum of Rupees twelve lakhs. Pursuant to the 
said agreement between the lessor and the 
lessee a Deed of Release and Surrender is 
stated to have been’ executed on the 4th May, 
19€5, by the respondent No. 2 and the peti- 
tioner No. 2. The petitioner No. 1 and the 
respondent No. 3 being the Managing Direc- 
tors of the lessee-company, executed the 
Deed on behalf of the petitioner No. 2. On 
2nd June, 1965, the said Deed was duly pre- 
sented for registration under the provisions 
of the Indian Registration Act, 1908 (here- 
jnafter referred to as the Act) by the peti- 
tioner No. 1 before the Registrar of As- 
surances of Calcutta, being the respondent 
No. 1. It is stated that the petitioner on 
diverse occasions called upon the respondents 
Nos. 2 and 3 to appear before the respondent 
No. 1 for the purpose of admitting the exe- 
cution of the said Deed in order that it may 
be duly registered under the Act. The peti- 
tioner made an application before the res- 
pondent No. 1 for the issue of a commis- 
sion to examine the respondents Nos. 2 and 
3 at their respective residences. The respon- 
dent No. 1 thereafter directed the Sub-regis- 
tra- of Assurances, Alipore to examine the 
said respondents on commission at their res- 
pective residences. On 10th August, 1965, 
the said Sub-registrar of Assurances attend- 
ded the residences of the respondents Nos. 2 
and 3 but they could not be examined as they 
weze found to be absent on that date when 
the Sub-registrar of Assurances paid a visit 
to their residences. Thereafter the respon- 
dent No. 1 made an order under Section 76 
(1) of the Act on 29th October, 1965, refus- 
ing registration of the said document as in 
his view the petitioner did not take any ac- 
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tion to prove the factum of execution by the 
respondent Nos. 2 and 3 who were the 
other executants within the statutory period 
which expired on 4th September, 1965. Being 
aggrieved by the said order the petitioner 
has moved this Court and obtained the rule 
nisi. 

2. An affidavit of Tara Prosad Chat- 
terji being the constituted Attorney of respon- 
dent No. 3 affirmed on 20th January, 1967 
had been filed. A further affidavit of Sri 
Tara Prosad Chatterji affirmed on 17th Feb- 
_Tuary, 1968, in reply to the subsequent affi- 
davit filed by the petitioner had also been 
filed. 

3. At the time of the hearing the 
Jearned Counsel for the petitioner contended 
that when a commission had been issued for 
the examination of the respondents Nos. 2 & 
3 being the other executants and the respon- 
dents Nos. 2 and 3 did not appear on the 
date when the Sub-registrar of Assurance 
paid a visit at the residence of the said res- 
pondents, this amounted to neglect to attend 
and admit execution and hence should be 
treated as a denial of execution. In such a 
case the Registrar is obliged to make an en- 
quiry under Section 74 of the Act and with- 
out such an enquiry the order refusing the 
registration of the document in the present 
case is illegal and without jurisdiction. The 
Jearned Counsel for the respondent No. 1 
contended that when a commission had been 
issued, the executants having not appeared, 
the petitioner should have taken further steps 
within the time fixed under Section 34 of the 
Act. The petitioner having failed to do so, 
the respondent No. 1 was justified in law in 
refusing registration on the ground that the 
persons executing the document did not ap- 
pear within the statutory period fixed under 
Section 34 of the Act. 


.4. Before the rival contentions of the 
parties are examined it is necessary to re- 
cord the admitted position that the docu- 
ment having been executed on 4th May, 
1965, was duly presented for registration 
before the proper Officer viz., respondent No. 
1 within four months from the date of its 
execution as required under Section 23 of 
the Act. Unless the document in question 
is presented within the statutory period fixed 
under Section 23 of the Act the document 
cannot be registered, unless the time limit is 
extended under the provisions contained in 
Sections 24, 25 and 26 of the Act. Under 
Section 34 unless the persons executing such 
document or their representatives, assigns Or 
duly authorised agents appear before the re- 
Bistering authority within the time allowed 
for presentation of the document under Sec- 
tions 23, 24, 25 and 26 of the Act, the docu- 
ment shall not be registered under the Act. 
If a party executing a document does not 
appear before the registering officer within 
the said statutory period, he may apply for 
a direction from the Registrar under the pro- 
viso to Section 34 (1) of the Act for condo- 
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nation of the delay. If the persons executing 
such document or their representatives, as- 
signs, or agents appear, the registering Offi- 
cer shall thereupon enquire whether such 
document was executed by the persons by 
whom it purports to have been executed and 
shall satisfy himself as to the identity of the 
persons appearing before him and alleging 
that they have executed the document. Under. 
Section 35 of the Act if all the persons exe- 
cuting the document admit the execution of 
the document the Registrar is bound to regis- 
ter the document. If however, any person 
by whom the document purported to be exe- 
cuted denies its execution, the registering 
Officer shall refuse to register the document 
as to the person so denying. Where the Offi- 
cer is a Registrar, before making such order 
for refusal he has to follow the procedure 
laid down in Part 12 of the Act; in other 
words he has to make the enquiry as requir- 
ed under Section 74 of the Act. Sections 36 
and 37 empower the registering officer to 
issue a summons requiring, inter alia, a per- 
son executing a document to appear at the 
registration office. Under Section 38 of the 
Act, the registering officer has the power to 
issue a commission for the examination of a 
person who, inter alia, is exempted by law 
from personal appearance in Court, Under 
Section 74 of the Act, where an application 
is made before the Registrar against the 
order of the Sub-registrar refusing to regis- 
ter the document on tbe ground that any 
person by whom the document is purported 
to have been executed has denied its execu- 
tion or where such denial is made before.the 
Rgistrar in respect of a document presented 
before him for registration, the Registrar 
Shall enquire whether the document has been 
executed and whether the requirements of the 
law for the time being in force have been 
complied with on the part of the applicant or 
the.person presenting the document for regis- 
tration as the case may be so as to entitle 
the document to registration. If the Regis- 
trar finds that the document has been exe- 
cuted and the requirements of law have been 
complied with, he has to make an order di- 
recting the document to be registered. The 
Registrar for the purpose of any enquiry 
under Section 74 has been given the powers 
of a Civil Court for summoning and record- 
ing the attendance of witnesses and for com- 
pelling them to give evidence. If the Regis- 
trar refuses the registration of the document, 
he shall make an order of the refusal and 
record the reasons thereof. The order of 
the Registrar is final and no appeal lies there- 
from under the law. But any person claim- 
ing such document or his representative may 
within 30 days after making the order of 
refusal, institute a suit in the Civil Court for 
SENT directing the document to be regis- 
ered. 


. 5. The question arises as to whether 
in the facts and circumstances of the case it 
can be said that there has been any denial 
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of the execution of the document by the. 


respondent Nos. 2 and 3 being the other exe- 
cutants. In this case although it has not 
been specifically stated in the affidavit, at the 
time of the hearing of this rule all the par- 
ties accepted the position that the respon- 
dent Nos. 2 and 3 are exempted by law from 
personal appearance in court and are covered 
'by the protection afforded under Section 38 
(1) (c) of the Act. In the case of such a 
person who is exempted by law from perso- 
nal appearance in court, a commission may 
be issued under Section 38 (2) of the Act for 
the examination of such person. By virtue 
of Section 39 the law in force as to summons, 
commission and compelling the attendance of 
witnesses in suits before Civil Court shall 
mutatis mutandis apply to any such summons 
or commission issued and any person sum- 
moned to appear under the provision of the 
Act. In the case of Radha Kissen Rowra 
Dakna v. Chunilal Dutta, (1880) ILR 5 Cal 
445 it has been held that a refusal to admit 
execution is a denial within the meaning of 
the Act. Wilful refusal or neglect to attend 
and admit execution, in obedience to a sum- 
mons for that purpose, is a refusal to admit 
and therefore amounts to denial within the 
meaning of Section 74 of the Act. In the 
case of Sk. Abdul Aziz, (1887) ILR 11 Bom 
691, a Deed of Mortgage was duly lodged 
for registration but the mortgagor neglected 
to appear at the registration office to admit 
execution. A summons was accordingly issu- 
ed against him under Section 36 of the Act 
to enforce his attendance and was duly serv- 
ed upon him. He did not obey the sum- 
mons and neglected to attend the Sub-regis- 
trar’s Office on the date so appointed. He 
Subsequently went to Arabia without admit- 
ting execution. The mortgagee then applied 
to the Sub-registrar to treat he mortgágor's 
neglect to attend and admit execution as 
equivalent to a denial of execution and to 
"refuse to register" the Deed under the provi- 
Sion of Section 35 in order that an applica- 
tion might be made to the Registrar under 
Section 73 for the purpose of establishing 
the rights of the mortgagee to have the 
Deed registered. The Sub-registrar however 
did not consider the mortgagor’s non-appear- 
ance as a denial of execution. The Bombay 
High Court held that the non-appearance of 
the mortgagor in pursuance of the summons 
was equivalent to a denial of execution within 
the meaning of Section 35 of the Act and 
accordingly made an order directing the Re- 
gistrar to proceed under Section 74 to make 
an enquiry directed under the said section. 
Lord Buckmaster delivering the judgment of 
the Board in the case of Chhoteylal v. Col- 
lector of Moradabad. 49 Ind App 375 = 
(ATR 1922 PC 279) referred to the said deci- 
sion of the Bombay High Court with appro- 
val. In the case of Kudrathi Begam v. 


Najibunnessa, (1898) ILR 25 Cal 93 the 
Division Bench of the Calcutta High Court 
relied upon the earlier decisions of this Court 
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in the case of (1880) ILR 5 Cal 445 (vide 
supra) and the case of (1887) ILR 11 Bom 
691 (vide supra) with approval. The prepon- 


derance of judicial opinion is therefore that 
a wilful refusal or neglect to attend and 
admit execution, in obedience of a summons 
for that purpose, is a refusal to admit and 
therefore amounts to a denial A denial of 
execution does not, necessarily and always 
mean actual denial of execution, Where a 
person wilfully refuses or neglects to attend, 
in obedience of a summons there js no rea- 
son why such a conduct would not consti- 
tute denial of execution. The object of the 
Act is that all documents of certain descrip- 
tion shall be registered as soon as possible 
after their execution. Before they can be re- 
gistered, their execution bas to be establish- 
ed. The provisions of the Act were design- 
ed to prevent forgery and procurement of 
Deed by fraud or undue influence. The Act 
therefore insists upon the exact compliance 
with the various provisions introduced for 
the form of proof to be adopted for esta- 
blishing the execution of a document. The 
primary and best mode of establishing such 
execution is by the admission of the execut- 
ing parties or their agents or representatives. 
The means provided by the Act to obtain, 
that form of proof must be adopted before 
the secondary mode of establishing the exe- 
cution by witnesses provided under Chapter 
12 is resorted to. But if a person executing 
a document requiring registration is allowed 
to successfully evade or deliberately disobey 
the process of the registration office by not 
attending in obedience of a summons and 
thereby prevent a document being registered 
within the statutory period, this would defeat 
the paramount object of the Act. In view of 
Section 39 of the Act, the same consequences 
will follow if a person executing the docu- 
ment wilfully refuses or neglects to attend a 
commission issued for the examination of 
such a person. Such a conduct in my opinion 
also will amount to a denial of execution in 
view of the decisions referred to earlier. To 
hold otherwise is to enable a dishonest ex- 
ecuting party to set the law at defiance by 
refusing to comply with the summons or the 
commission issued and thereby to defeat the 
object of the Act which is to make it diffi- 
cult for a person to commit fraud by means 
of registration under statutory provisions. It 
is not necessary for me to examine the cases 
where the failure to appear in response to a 
summons is due to an accident or any other 
legitimate cause and there are materials on 
records to indicate that the person not ap- 
pearing had no intention to prevent the regis- 
tration of the document being under an im- 
pression that admission by some of the other 
executants would be sufficient for registra- 
tion. In the present case in view of the 
affidavit filed by Sri Tara Prosad Chatterji re- 
ferred to earlier there are materials on re- 
cord to indicate that the respondents Nos. 2 
and 3 have objected to the admissibility of 
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the document. In these circumstances I am 
of the view that the non-appearance of the 
respondents Nos. 2 and 3 amounted to a neg- 
lect to attend and admit execution if not a 
wilful refusal to do so and as such is to be 
treated as a denial of execution within the 
meaning of Section 35 and Section 74 of the 
Act. No doubt Section 74 refers to a denial 
before the Registrar but this may fairly be 
construed to mean a denial in a proceeding 
before the Registrar and oppose to a proceed- 
ing before a. Sub-Registrar. As ad- 
mittedly in the present case the proceedings 
were before the Registrar, the Register under 
Section 74 of the Act was required under the 
law to make an enquiry as to whether the 
document had been executed and whether the 
requirements of the law had been complied 
with on the part of the petitioner presenting 
the document for registration. If he is satisfied 
on such enquiry that the requirements of the 
law have been properly complied with and 
the document has been executed he has to 
order the document for registration. If how- 
ever, he is not satisfied he has to make an 
order under Section 76 of the Act. 


6. The order of the respondent No. 1 
dated 29th October, 1965, has not complied 
with the statutory procedure laid down under 
Section 74 of the Act. When the 
respondents Nos. 2 and 3 did not attend 
on the day when the Sub-registrar paid a 
visit to their residences in pursuance of a 
commission issued under Section 38 of the 
Act it was a case of a neglect to appear and 
attend the commission and hence amounted 
to a denial of execution. The absence on 
that day cannot be treated as accidental par- 
ticularly in view of the affidavit of Sri Tara 
Prosad Chatterji affirmed on 20th January, 
1967, as according to the said deponent the 
document has not, become effective or opera- 
tive in view of ‘the circumstances set out in 
paragraph 3 of the said affidavit. In these 
circumstances the non-appearance of the res- 
pondents Nos. 2 and 3 was a clear case of 
denial of execution. “The respondent No. 1 
before refusing the registration of the docu- 
ment should have made an enquiry under Sec- 
ition 74 of the Act and the failure to do so 
has vitiated the proceeding as also the order 
made under Section 76 (1) of the Act. 


7. The learned Counsel for the peti- 
tioner next contended that the respondents 
Nos. 2 and 3 being the persons exempt under 
Section 38 (1) (c) of the Act, the requirement 
of Section 34 to appear within the statutory 
period does not apply to them. It is not 
necessary for me to decide this question be- 
cause of the view taken by me on the other 
points, 

8. The result is that the order made 
by the respondent No. 1 on 29th October, 
1965, is quashed by a writ of certiorari. There 
will also be a writ in the nature of manda- 
mus to forbear the respondents from giving 
effect to the said order. The respondent No. 
1 before making any order regarding the 
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registration of the document is directed to 
comply with the procedures laid down under 
Section 74 of the Act in the light of the 
decision given in this case. The rule is made 
absolute to the extent indicated above. There 
will be no order as to’ costs. 


Petition allowed. 
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DEB, J.:— This Letters Patent Appeal 
arises out of the Title Suit No. 101 of 1967 
of the Court of the learned Munsif at Krish- 
nagore filed by the appellants for a declara- 
tion that the premises No. 6 Bansidhar Lane, 
Calcutta and a property at Nabadwip are de- 
butter properties of the plaintiff deities" and 
for permanent injunction restraining the res- 
pondent No. 1 from interfering with their pos- 
session of the said Calcutta property and from 
exercising any. act of possession including the 
realisation of rents of the said property. 


2. These are the main averments made 
in the plaint. Chintaharan Kundu and his two 
brothers were members of an undivided joint 
Hindu family and out of their joint family 
funds they purchased the aforesaid Calcutta 
property in the name of Chintaharan and the 
said Nabadwip property in the name of Kri- 
shnakamini "Devi, the wife of Chintaharan. 
They divided all their properties by a Deed 
of Partition dated January 12, 1922 and these 
two properties were allotted to Chintaharan 
who dedicated them to the appellant deities 
by a Deed of Arpannama dated 12-1-1922. 
Chintaharan and Krishna Kamini died respec- 
tively in the vears 1923 and 1940 and before 
their death they respectively acted as shebaits 
in terms of tbe said Deed of Arpannama. 
Thereafter, those two brothers acted as joint 
shebaits with Sashimukhi, and after the death 
of those two brothers their present heirs 
namely Gopinath, his brother and their cou- 
sins acted as joint shebaits with Sashimukhi 
to whom they left the management of the 
said estate like their respective fathers. Gopi- 
nath came to reside in a portion of the said 
Calcutta property in 1956 and started realis- 
ing the rents from the tenants but due to a 
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dispute between him and Sashimukhi he could 
not.go on realising the rents and. the said 
dispute. was settled by the execution of a 
Power of Attorney dated June 18, 1962, by 
Sashimukhi in favour of Gopinath and his 
two cousins. Thereafter, Sashimukhi fraudu- 
lently sold the Calcutta property to the res- 
pondent No. 1 on May 29, 1964 by falsely 
alleging that the Deed of Arpannama execut- 
ed by Chintaharan had never been acted upon. 
Jt also transpires that in 1930 Krishna 
Kamini purported to dedicate the Nabadwip 
property to an alleged deity named  Sree 
Sree. Radha Gobinda Jew falsely alleging that 
she was the owner of the said property and 
she had installed the said deity. Sashimukhi 
died intestate on June 27, 1965 leaving the 
respondents Nos. 2 and 3 as her only son and 
daughter and thereafter the appellants have 
filed this suit through their shebaits Gopi- 
nath, his brother and cousins for the reliefs 
mentioned earlier. 


3. The respondents Nos. 1 to 3 con- 
tested the suit by denying all the allegations 
made in the plaint and on this main defence. 
Those two properties were not purchased out 
of the alleged joint family funds.  Chinta- 
haran was the sole owner of the Calcutta 
property whereas Krishna Kamini was the 
absolute owner of the Nabadwip property. 
Chintaharan never acted upon the said Deeds 
of Partition and Arpannama for they were 
fraudulently procured from him by his two 
brothers. Krishna Kamini, as the widow of 
Chintaharan, had inherited the Calcutta pro- 
perty and it was in her exclusive possession 
during her lifetime. By a Deed of Arpan- 
nama dated September 30, 1930, she dedi- 
cated the Nabadwip property to a deity 
named Sree Sree Radha Gobinda Jew in- 
stalled and worshipped by her. She and Sashi- 
mukhi had acted respectively as the Shebaits 
of the said deity during their lifetime and the 
respondent No. 2 is now the sole shebait of 
the said diety. On 6-7-1962 Sashimukhi re- 
voked the said Power of Attorney which was 
fraudulently procured from her by Gopinath. 
The appellants and their alleged shebaits were 
never been nor are in possession of the suit 
properties which were in exclusive possession 
of Krishna Kamini and  Sashimukhi during 
their respective lifetime and they used to rea- 
lise the rents of the said Calcutta property 
as its owners until it was lawfully sold by 
Sashimukhi to the respondent No. 1 who has 
realised its rents by the execution of the rent- 
decrees obtained by her against the respon- 
dent-tenants and she has also ejected them 
by executing the ejectment-decrees obtained by 
her against them. She is in possession of 
this property excepting the portion which has 
been wrongfully occupied by Gopinath in the 
year 1957. They have also pleaded adverse 
possession and limitation and disputed the 
maintainability of the suit under Section 34 
of the Specific Relief Act, 1963. 

4. The learned Munsif decreed the 
suit on August 31, 1967 on these findings. 
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The suit properties were purchased by those 
three brothers out of their joint family funds. 
The defence had failed to substantiate the 
charge of fraud levelled against those two 
brothers and Gopinath. The Deeds of Parti- 
tion and Arpannama executed by Chintaharan 
were genuine documents and the suit pro- 
perties were validly dedicated to the appel- 
lant deities by Chintaharan who had acted 
as their sole  shebait during his lifetime. 
Krishna Kamini was not the owner of the 
Nabadwip property and Sashimukhi had 
wrongfully sold the Calcutta property to the 
respondent No. 1. The suit was not time- 
barred and it was maintainable. 


5. The learned Subordinate Judge, on 
appeal, set aside the said decree and dismis- 
sed the suit by his judgment dated August 31, 
1968. He accepted these two findings of 
the Trial Court namely that no. fraud was 
perpetrated on Chintaharan by those two 
brothers and those two Deeds were validly 
executed by Chintaharan. He held that 
Chintaharan did not act upon the said Deed 
of Arpannama executed by him and there- 
fore the said Calcutta property was not 
dedicated to the appellant deities and it was 
inherited by Krishna Kamini who was the 
absolute owner of the said Nabadwip pro- 
perty and she had dedicated the same to the 
said idol installed by her.  Gopinath never 
realised the rents of the Calcutta property 
which was lawfully sold by Sashimukhi to 
the respondent No. 1 but he did not accept 
the pleas of limitation and adverse posses- 
sion and left open the question of maintain- 
ability of the suit. SUI 


6. The Second Appeal No. 2 of 1970 
filed in this Court by the appellants against 
the above decision of the learned Subordi- 
nate Judge was dismissed on September 9, 
1972 by Mr. Justice Murari Mohan Dutt who 
accepted the above findings and the reasons 
given by the Appellate Court below. His 
Lordship, however, expressed no opinion on 
the question of limitation and adverse pos- 
session including the plea as to the main- 
tainability of the suit. The above decision 
of Dutta, J. is now under challenge before 
us in this Letters Patent Appeal. 


7. Here we propose to dispose of an 
alternative contention made before us by the 
learned Advocate Mr. Manindra Nath Ghose 
appearing for the appellants. It is based om 
Section 35 of the Transfer of Property Act 
and was not urged in the Courts below. On 
the assumption that Krishna Kamini and not 
Chintaharan was the owner of Nabadwip 
property it was argued by Mr. Ghose that 
Krishna Kamini had lost her right title and 
interest in this property in these circumstances, 
This property was dedicated to the appellants 
by Chintaharan who had appointed Krishna 
Kamini as their shebait by the same instru- 
ment. Shebaiti right is a property and there- 
fore it is a "benefit" within the meaning of 
that expression used in this section and this 
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"benefit" was conferred on her by Chinta- 
haran. She was enjoined by this section to 
elect either to confirm or to dissent from 
this "benefit" within two years from her 
knowledge of the execution of the said Deed 
of Arpannama by Chintaharan. She came 
to know of this Deed before the death of 
Chintaharan and yet she did not dissent from 
it within two years from her knowledge and 
therefore she having waived her right to elect 
was precluded from asserting any right of 
ownership on this property which was lost 
to her for ever due to her own inaction. 


8. But, this question is a mixed ques- 
tion of fact and law. No fact has been plead- 
ed in the plaint nor any evidence has been 
adduced by the appellants to bring home the 
above contention of Mr. Ghose. No issue 
was raised on it and the parties did not apply 
their mind to it at any stage of the proceed- 
ings. Therefore, it will be miscarriage of 
justice to allow Mr. Ghose to agitate this 
question. This objection apart, in our opin- 
ion, a shebaiti right is not a “benefit” within 
the meaning of that section. No doubt the 
shebaitship is a property, but a property in 
the shebaiti itself as said by Sir George 
Rankin in the case of Bhabatarini Debi v. 
Ashalata Debi, reported in 70 Ind App 57 at 
p. 65=(AIR 1943 PC 89) of the report and 
as fully explained in my judgment dated 11-4- 
1973 in Appeal No. 52 of 1972=(Reported in 
AIR 1974 Cal 126) of the Original Side of 
this Court in the case of Sm. Panna Banerjee 
v. Kalikinkar Ganguly. Further, in any event 
this alleged shebaiti right conferred on 
Krishna Kamini by Chintaharan cannot be a 
“benefit” within the meaning of this section 
for had Krishna Kamini disclaimed this 
shebaiti right it would have reverted to Chinta- 
haran on whose death it would have devolv- 
ed upon her under the Hindu Law and there- 
fore the contention of Mr. Ghose has no 
merits. 


9. Then, it was argued by Mr. Ghose 
that the respondents Nos. 1 to 3 adduced no 
evidence to establish that Nabadwip pro- 
perty was purchased by Krishna Kamini out 
of her Stridhan. money and therefore the 
finding of the Appellate Courts namely that 
she was the owner of this property cannot 
be sustained. He contended that Kobala of 
1913 of this property was not signed by her 
and therefore the statement made in this 
kobala that she had paid the price out of 
her stridhan money is not admissible in evi- 
dence on the ground of hearsay.  Chintaha- 
ran has validly executed the Deeds of Parti- 
tion and Arpannama is the finding of the 
Courts below and in these two Deeds Chinta- 
haran has said that he had purchased this 
property. Therefore, Krishna Kamini was 
bound by this statement of Chintaharan on 
the principles laid down by the Supreme Court 
in the case of Ram Charan Das v. Girja 
Nandini Devi, reported in AIR 1966 SC 323. 
But, the case pleaded in the plaint is that 
this property was purchased by those three 
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brothers out of their joint family funds in 
the name of Krishna Kamini and the appel- 
lants adduced no evidence to prove it ex- 
cept the Deeds of Partition and Arpannama 
executed by Chintaharan but these two Deeds 
cannot be used as evidence against the res- 
pondents for Krishna Kamini was not a party 
to these Deeds nor she had ever claimed this 
property through Chintaharan and therefore 
the decision of the Supreme Court has no 
application so far as this property is con- 
cerned. 


10. Further, the Deed of Arpannama 
of 1930 was executed by Krishna Kamini as 
the absolute owner of this property. Kobala 
of 1913 supports her title to this property. 
The rate bilis and the records of the Muni- 
cipality of Nabadwip show that her name 
was recorded as the owner of this property 
and after her death this property stood in 
the name of Sashimukhi as its owner. The 
Appellate Courts have found on evidence that 
Krishna Kamini and Sashimukhi during their 
respective lifetime were in exclusive pos- 
session of this property and had acted as the 
shebaits of the said deity installed by Krishna 
Kamini. The appellant deities through their 
alleged shebaits took no steps to assert their 
alleged ownership in this property against 
Krishna Kamini who set up a hostile title 
against them by her Deed of Arpannama. 
These commissions and omissions lead to an 
irresitible conclusion that this property was 
not purchased by those three br iLers as 
alleged in the plaint and. furthermore, the ap- 
pellants cannot succeed on the weakness, if 
any, of the case of the respondents and 
EIU the contention of Mr. Ghose must 
ail. 


1. 'The case, as said earlier pleaded 
in the plaint, is that Chintaharan and his two 
brothers were members of an undivided joint 
Hindu Family and out of their joint family 
funds they had purchased the Calcutta pro- 
perty in the name of Chintaharan to whom 
this property was allotted by the said Deed 
of Partition and he had dedicated this pro- 
perty to the appellants by this Deed of 
Arpannama. The appellants have failed to 
prove this case is the contention of Mr. A. N. 
Banerjee, the learned Advocate for the res- 
pondents Nos. 2 and 3. He argued that the 
Deed of Partition shows that Chintaharan 
and his brothers were living in different places 
and were messing separately and therefore 
there was no undivided joint family as alleg- 
ed by the appellants. Further, the appellants 
adduced no evidence on the alleged joint 
family funds and therefore they cannot suc- 
ceed merely on the sirength of the Deed of 
Partition because nothing contained in it 
could be used against Krishna Kamini for 
she was not a party to it. The alleged title 
of the appellants to this property is based 
on the Deed of Arpannama executed by 
Chintaharan but this Deed of Arpannama 
is founded upon the Deed of Partition and 
therefore the appellants must fail because 


1974 


they. have failed to prove the case pleaded in 
the plaint. 


„12: | No doubt the Title deed of 1907 
says that Chintaharan is the purchaser of this 
property and the appellants adduced no oral 
evidence as contended by Mr. Banerjee but, 
in our opinion, the Deed of Partition is con- 
clusive on this question.  Chintaharan and 
his brothers executed this Deed by way of 
family settlement. Chintaharan was the best 
judge of his own case and he had admitted 
in this Deed that this property was purchas- 
ed by them out of their joint family funds 
in his name. Hence, this Deed of Partition 
became the root title of this property so far 
as Chintaharan was and his heirs are con- 
cerned. This Deed has been found to be 
genuine by the Courts below and Chintaharan 
had acted upon this Deed by executing the 
Deed of Arpannama in which he had also 
admitted that this property was purchased 
by them out of their joint family funds and 
it was allotted to him by the said Deed of 
Partition. Moreover, the Deed of Arpan- 
nama has also been found to be validly ex- 
ecuted by him. Hence, Krishna Kamini was 
bound by these two Deeds on the principles 
laid down by the Supreme Court in the case 
of AIR 1966 SC 323 (supra) so far as this 
Calcutia nroperty is concerned and therefore 
we are not impressed by the contention of 
Mr. Banerjee. 


13. Mr. Ghose then argued that the 
respondents have challenged the validity of 
the dedication in favour of the appellants 
solely on the ground that it being a fraudu- 
lent Deed was not acted upon by Chintaharan 
and this case not being established by them 
the Appellate Courts went wrong in going 
into question of acting upon this Deed by 
Chintaharan. But, the plaint says that dur- 
ing their respective lifetime Chintaharan, 
Krishna Kamini, Sashimukhi and those two 
brothers of Chintaharan had acted as’ she- 
baits in terms of this Deed and this fact 
has been specifically denied by the respond- 
ents in their written statements. The case 
made out in the plaint is also that Sashi- 
mukhi had falsely and fraudulently said in 
the original conveyance that Chintaharan’s 
Deed of Arpannama was never acted upon 
and the charges of fraud and falsity have 
been denied in the written statements. It is 
an elementary rule of construction of all 
pleadings that the Court must look into all 
the relevant allegations made in the pleadings 
and will only look to the substance of the 
matter and not to its form as the Supreme 
Court has said in the case of Janakiram Iyer 
v. Nilkanta Iyer reported in AIR 1962 SC 
633 and therefore we are not impressed by 
the contention of Mr. Ghose that the pleas 
of fraud and non-acting upon this Deed by 
Chintaharan are interwoven in the written 
statements of the respondents. 

14. It was also argued by Mr. Ghose 
that no issue was framed on the question 
of acting upon this Deed by the Trial Court 
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and it was contended that in view of my 
judgment in the case of A. Akooji Jadwat 
Pvt. Ltd. v. Oriental Fire and General Insu- 
rance Co. Ltd, reported in AIR 1972 Cal 
228 where I have followed the decisions of 
the Judicial Committee and of the Supreme 
Court at page 233 of the report, it must be 
held that the Appellate Courts below shouid 
not have gone into the question of acting 
upon this Deed by Chintaharan. But, the 
parties after applying their mind to the state 
of pleadings stated above went to trial and 
adduced evidence on it and therefore a mere 
omission to frame a specific issue on this 
question is of no moment as said by the 
Supreme Court in the case of Nedunuri 
Kameswaramma v. Sampati Subba Rao, re- 
ported in AIR 1963 SC 884 at p. 886 of the 
report, and followed by me in my unreported 
judgment dated 10 to 12-5-1972 in Suit 
No. 1444 of 1961 Jiwandas Agarwal v. Nara- 
yandas Deora of the Original Side of  this' 
Court and sufficiently indicated in Akooji’s 
case (supra) and hence there is no merit in. 
the contention of Mr. Ghose. 


15. In this connection, Mr. Ghose 
has also submitted before us that Sashimukhi 
had admitted that this property was dedicated 
by Chintaharan to the appellants and this 
admission is contained in the Power of At- 
torney mentioned earlier. But, she was an 
old and illiterate lady of about 82 years age 
when she executed this power. Her con- 
temporaneous acts and conduct, as I shall 
show later, were wholly inconsistent with this 
Power and yet the attesting witnesses were 

not even called by the appellants to support 
this power nor the gentlemen who had sup- 
posed to have explained it to her were found 
anywhere near the Trial Court. Further, 
she had validly revoked this Power within a 
few days of its execution and therefore this 
contention of Mr. Ghose has no substance. 


16. The following contentions were 
made by Mr. Ghose to assail the. finding of 
the Appellate Courts on the Calcutta property. 
The Deeds of Partition and Arpannama ex- 
ecuted by Chintaharan were found to be 
genuine. These two Deeds are contempor- 
aneous documents and they should be read 
together. They reveal the intention of 
Chintaharan to dedicate the Calcutta property 
to the appellant deities. And to carry out 
this intention he made himself the sole shebait 
for life and validly dedicated this property 
to them by executing the said Deed of Arpan- 
mama. In support of this contention Mr. 
Ghose relied on the decision of the Judicial 
Committee in the case commonly known as 
Singh Sanatan v. Singh Raiput, reported in 
65 Ind App 106 = (AIR 1938 PC 73). He 
also contended that the question of acting 
upon this Deed of Arpannamma by Chintaha- 
ran cannot arise in this case because it has 
not been challenged as a sham document and 
therefore it should be inferred that, at least, 
this property was validly dedicated by 
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Chintaharan to the appellant deities ay ex- 
ecuting this Deed of Arpannama. i 


17. We are not impressed by the con- 
tentions of Mr. Ghose. It is true that 
Chintaharan had validly executed th» said 
Deed of Arpannama but that by itself does 
not necessarily prove his actual intention to 
dedicate this property to the appellant-deities 
nor that he had in fact divested himself of 
all beneficial interest in his propery and 
these two elements are the most essential in- 
gredients to constitute a valid endowment. 
His intention must be proved not by “the 
wordings of the deeds" as said in the case 
of Kashiswaree v. Krishna Kamini, reported in 
2 Hay 557, but by the contemporaneous or 
subsequent evidence of his or his descen- 
dents' acts and conduct in relation to this 
property. This is the law laid down by the 
Judicial Committee in the case of Watson v. 
Ram Chand, reported in (1890) 17 Ind App 
110, and in Singh Sanatan's case 65 Ind App 
106 = (AIR 1938 PC 73) (supra) and zlso by 
this Court in the cases of Ganga Narain v. 
Brindaban, reported in (1865) 3 WR 142; 
Sikandar Ali v. Kushal Chandra Sarma, re- 
ported in 36 Cal WN 158 — (AIR 1932 Cal 
418); Baidyanath Mullick v. Sm. Radharani 
Dassi, reported in (1946) 50 Cal WN 394; 
Brojabala v. Sri Saradiya Durgamata, report- 
ed in ILR (1953) 2 Cal 268 = (AIF. 1953 
Cal 285); by the Full Bench of the Allahabad 
High Court in the case of Sri Tahakurji v. 
Sukdeo Singh, reported in ILR 42 AII 395 — 
(AIR 1920 All 63) (FB) and by the Division 
Bench of the same High Court in the case 
of. Ramdhan v. Prayag Narain, reported in 
TLR’ 43 All 503 = (AIR 1921 All 37). Fur- 
ther, “the successor who challenges the aliena- 
tion, will have to prove that the property in 
fact belongs to the religious endowment” is 
the decision of the Supreme Court in tke case 
of Srinivas Raddier v. Ramaswamy Reddier, 
reported in AIR 1966 SC 859 at p. 364 of 
the report, Dr. Mukherjee, in his treatise 
“On The Hindu Law of Religious and Charit- 
able Trusts? (3rd Edn.) at page 81, says 
this :— 

“When there is a deed of dedication ex- 
ecuted by the donor, the mere execution of 
the document though it purports on the face 
. of it to dedicate property to religious or 
charitable uses, is not enough to constitute a 
valid endowment. It must be proved that the 
donor intended to divest himself of his 
ownership in the property dedicated." 


18. In this state of the law the alleg- 
ed intention of Chintaharan to dedicate this 
property to the appellant-deities has been 
specifically pleaded in the plaint. It has also 
been pleaded that  Chintaharan, Krishna 
Kamini, Sashimukhi and those two brothers 
of Chintaharan including their descendents 
have acted as shebaits to establish that Chin- 
taharan had in fact divested himself of all 
beneficial interests in this property. The 
plaint also says that Krishna Kamini on the 
false allegation that she had installed the 
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said deity mentioned earlier had purported: to 
dedicate the Nabadwip property to that’ idol. 
Further pleading is that Sashimukhi ;had 
falsely and fraudulently alleged ‘that’ Ghis- 
taharan bad never acted upon his Deed of 
Arpannama, And the respondents have spéci- 
fically denied all these allegations in their 
Written Statements. The appellants adduced 
no satisfactory evidence on all these allegations 
though the burden of proof lay heavily on 
them znd on the other hand the respondents 
have shown to the satisfaction of the Appel- 
late Courts that the names of Chintaharan, 
Krishna Kamini and Sashimukhi were record- 
ed respectively as owners of this Calcutta 
proper;y with the Corporation of Calcutta 
and Sashimukhi as its owner and in her per- 
sonal capacity had realised its rents since the 
death of her mother until this property 
was sold by her to the respondent No. 1. 


19, Moreover, the question of acting 
upon à Deed of Arpannama cannot be solely 
confined to a case where it has been challeng- 
ed as a sham document because an actual 
and effective dedication must be proved by 
cogent evidence. Furthermore, Krishna 
Kaminí's Deed of Arpannama though it sole- 
ly relates to the Nabadwip property an^? - >t, 
in our opinion, it establishes beyond d- -5t 
that Chintaharan did not intend to act upon 
his Deed of Arpannama otherwise this pious 
lady would not have dedicated this Nabad- 
wip property to the deity installed by her 
and not by Chintaharan. Hence, the finding 
of the Appellate Courts on this property both 
on fact and on law cannot be upset. 


20. Now on the question of limita- 
tion and the maintainability of the suit it 
has been contended by Mr. Ghose that the 
respondents had abandoned these two pleas 
before Dutt, J. and therefore they should not 
be allowed to agitate these two pleas before 
us because the Supreme Court has debarred 
from arguing new pleas in the case of Gauri 
Sankar v. M/s. Hindusthan 'Yrust Property 
Pvt. Lid., reported in (1973) 2 SCC 127 = 
(AIR 1972 SC 2091) by making the follow- 
ing observation at page 133 of the report :— 

“Tf the Court expressly says that only 
certain points have been argued and no other 
points have been argued the statement in 
the judgment has prima facie to be accepted 
as correct." 

21. But, no such statement appears 
from the judgment of Mr. Justice Dutt who 
had decided the appeal on the “principal 
question" relating to dedication of these two 
properdes. This would appear from page 8 
of the paper Book and His Lordship has 
further recorded at page 17 of the Paper 
Book that no "other point was argued" by 
Mr. Ghose. These two points were left open 
by Dutt, J. in our opinion and therefore the 
respondenís are entitled to urge them before 
us in this appeal in order to support the 
decision of his Lordship and hence we over- 
rule this objection of Mr. Ghose. 


TÉ 


1974. - 
722. Issue No. 4 framed by the Trial 
Court was on limitation and by a sweeping 
statement it was held that the suit was not 
barred by the Law of limitation. On this 
issue the Lower Appellate Court said: “The 
learned Advocates for the appellants further 
argued that the suit was barred under Arti- 
cle 58 of the Limitation Act because the cause 
of action arose in 1957 when the Title Suit 
No. 17 of 1957 was brought by the plaintiff- 
shebaits in the City Civil Court. But after 
the plaint was returned, it was not refiled, in 
the proper Court (vide Ext. P) This objec- 
tion does not appeal to me as valid because 
that suit was brought before the defendant 
No. 1 came into the picture. The present 
suit contains reliefs prayed for against the 
defendant No. 1 and it cannot be said that 
the cause of action against her arose in 1957. 
The bar of limitation, in my opinion, cannot 
be effectively pleaded against the plaintiffs." 
23. Now, as Mr.  Mitter learned 
Advocate for respondent, relied on Arti- 
cle 58 of the Limitation Act, 1963 Mr. Ghose 
contended that this Article is solely confined 
to a declaratory suit and it does apply where 
injunction has also been prayed as in this 
case before us. But, speaking for the Sup- 
reme Court in the case of C. Mohammad 
Yunus v. Syed Unniassa, reported in AIR 
1961 SC 808 at p. 810 of the report, Shah, 
J., (as he then was) Said this:— 


ES a suit for a declaration of a 
right and an injunction restraining the defen- 
dants from interfering with the exercise of 
that right is governed by Article 120 of the 
Limitation Act, 1908 and in such a suit the 
right to sue arises when the cause of action 
accrues." 

24. Therefore, there is no merit in 
this contention of Mr. Ghose who then ar- 
gued that this suit is governed not by Arti- 
cle 58 but by Article 94 or 96 of the Limi- 
tation Act, 1963 for these reasons. Articles 
58, 94 and 96 of the Act reproduce Arti- 
cles 120, 134-A and 134-B respectively of the 
Limitation Act 1908. Article 58 is in part 
III whereas Articles 94 and 96 are in Part 
VIII of the Act. Part III deals with decla- 
ratory suits only and Article 58 is a residuary 
Article for such suits. Part VIII deals with 
suits relating to trusts and trust properties. 
Article 96 governs a suit for possession of 
immovable properties comprised in a Hindu 
endowment and Article 94 specifically deals 
with a suit to set aside a transfer of an im- 
movable property made by a manager of a 
Hindu religious endowment. It has been held 
in a Single Bench decision of this Court in 
the case of Sanat Kumar Mitra v. Hem 
Chandra Dev, reported in AIR 1961 Cal 411, 
following a Single Bench decision of the 
Madras High Court in the case of Subrama- 
nia Ayyar v. Maya Kone, reported in AIR 
1940 Mad 81, that a suit to set aside a trans- 
fer of lease of a trust property is governed 
not by Article 120 but by Article 134-A of 
the Limitation Act 1908, and therefore this 
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suit should also be governed by Article 94 
and not by Article 58 because the sale of 
the Calcutta property made by Sashimukhi 
has been challenged in the plaint. 


25. But, the Calcutta property is not 
a dedicated property as held earlier and a 
mere challenge without a prayer for setting 
aside that sale is not enough to make this 
suit a suit to set aside that sale. Moreover, 
applicability of Article 120 of the Limitation 
Act, 1908, was not even argued in Subrama- 
nia's case AIR 1940 Mad 81 and therefore 
it was not an authority on the question of 
limitation but in Sanat Kumar’s case AIR 
1961 Cal 411 a supposed principle . from 
Subramania’s case was deduced and was ap- 
plied. That it is not permissible to deduce 
a principle in the manner done in Sanat 
Kumar's case has been laid down by the Sup- 
reme Court in the case of the State of Orissa 
v. Sudhansu Shekar Misra, reported in AIR 
1968 SC 647 at pp. 651-2 of the report, ap- 
proving the principles laid down by Lord 
Halsbury in the case of Quinn v. Leathem, 
reported in LR (1901) AC 495. Further, 
Sanat Kumar's case has no application in the 
instant case because in that case the relief ` 
claimed in prayer (f) of the plaint was: 
“That the Indenture of lease dated the 10th . 
December, 1946, mentioned in the plaint be 
adjudged void.” and prayer (g) was: "That 
the said Indenture of lease be delivered up 
and cancelled." as appears from page 413 of| 
the report whereas no such reliefs have been 
prayed in the plaint before us in relatio 
to the said Deed of Sale executed by Sashi- 
mukhi in favour of the respondent No. 1 
and, furthermore, this Calcutta property is 
not at all a dedicated property whereas the 
property in Sanat Kumar's case was admit- 








us and Article 96 of the Act does not apply 
for there is no prayer in the plaint for pos- 
session of the two properties in question. 
And there being no other appropriate Arti- 
Cle, this suit must be governed by Article 58 
of the Act. 

26. Then, it was contended by Mr. 
Ghose that the appellants’ “right to sue first 
accrued" within the meaning of this expres- 
Sion as used in this Article on May 29, 1964, 
when Sashimukhi sold the Calcutta property 
to the respondent No. 1 and therefore this 
suit was not time-barred. Mr. Ghose cited 
the decisions of the Supreme Court in the 
cases of Mst. Rukhmabai v. Lal Laxminara- 
yan, reported in AIR 1960 SC 335, and AIR 
1961 SC 808 (supra) and contended that prior 
to this sale there was no “clear and unequi- 
vocal threat to infringe” the rights of the ap- 
pellant-deities in this property so as to give 
tise to a “compulsory cause of action” for 
this suit because the previous acts of Sashi- 
mukhr in relation to this property did not 
effectively invade or jeopardise the rights of 
the appellant-deities for, according to Mr. 
Ghose, Sashimukhi, during her lifetime, had 


290 Cal. [Prs. 26-30] Radha Gobinda v. 


performed the Debsheba and puja of the ap- 
pellant-deity No. 1 in the.said house at Naba- 
dwip. Mr. Ghose further contended that the 
shebaits were losing the income of the Cal- 
cutta property as Sashimukhi was unlawfully 
misappropriating it but this loss of income 
did not affect the appellant-deities who were 
being maintained by Sashimukhi. 

27. In answer to this argument, Mr. 
Mitter has rightly pointed out that the “com- 
pulsory cause of action" for a declaration as 
claimed in the plaint namely that these two 
properties were debuttar properties arose at 
least in the year 1957 and not on May 29, 
1964. It has been found by the Appellate 
Courts that in assertion of her right as the 
absolute owner of this Calcutta property in 
her personal capacity Sashimukhi had been 
realising rents from the tenants since the death 
of Krishna Kamini in 1940 and had evicted 
a tenant from a portion of this property and 
inducted a new tenant there in 1953. It has 
also been found by the Appellate Courts 
that Sashimukhi never acted as the shebait of 
the appellant-deities nor did she perform the 
Debsheba and puja of the appellaat-deity 
No. 1 nor had she ever maintained <he ap- 
pellant-deities. These findings based on evi- 
dence cannot be questioned before us. On 
March 22, 1957, the appellant-deities fled the 
aforesaid Title Suit No. 17 of 1957 in the 
City Civil Court, Calcutta, for a dec aration 
that these two properties were debutter pro- 
perties and for a permanent injunction res- 
training Sashimukhi from selling tkis Cal- 
cutta property to her co-defendant in that 
suit. On March 27, 1957 Sashimukhi filed 
her written statement in the said suit a copy 
whereof and a copy of the petition for in- 
junction filed by the appellants and also a 
copy of the issues framed in that suit were 
received as additional evidence in this Court 
on the prayer of Mr. Mitter with the consent 
of Mr. Ghose and Mr. Banerjee. On July 7, 
1957 the plaint in that suit was directed to 
be returned to the appellants by the City Civil 
Court on the ground that it has no furisdic- 
tion to try that suit and on September 9, 1957 
the appellants took back that plaint but did 
not file it in any Court nor it was p-oduced 
before us. It, however, appears from the 
above records that the said suit was āled on 
the same allegations as are before us, except 
as to the sale of the Calcutta property to the 

` respondent No. 1 for she had purchased it 
in 1964, and those allegations were denied 
by Sashimukhi in her written statement. 

28. One of the issues framed in that 
suit was whether the two properties concern- 
ed were debutter properties as claimed by 
the appellant-deities and denied by Sashi- 
mukhi who had not only asserted her owner- 
ship on these two properties but also had 
learly and unequivocally denied their alleg- 
; Jed right, title and interest in these two pro- 
' iperties. This denial clearfy jeopardised their 

claim of title te the properties and yet it 
was contended by Mr. Ghose that the cause 
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of action for that suit was the threatened in- 
jury to the Calcutta property whereas the 
cause of action for this suit was the actual 
sale of this property and therefore the "com- 
pulsory cause of action" for these two suits 
are different. But, there is no merit in his 
contention for it was not the actual sale of 
this property but her direct and effective in- 
vasion oz the appellants’ title to these two 
properties as in the earlier suit that gave rise 
to “a compulsory cause of action" for this 
Suit. She not only came out openly with her 
hostile title but also remained in exclusive 
possession of these two properties which had 
never been in the appellants’ possession since 
the execution of the Deed of Arpannama by; 
Chintaharan. 

. 29. The appellants were not in posses- 
Sion of these two properties and their cause 
of action arose prior to the filing of that suit, 
if not on March 27, 1957 when Sashimukhi 
filed her written statement in that earlier suit, 
or on July 7, 1957 when the plaint in that 
suit was directed to be returned to them or 
on September 9, 1957 when they took back 
that plaint from the City Civil Court for 
filing it in a proper Court. Therefore, at 
the latest on September 9, 1957 the ap^ "ant's 
right to sue first accrued for a deci: ation 
that these two properties were debutter pro- 
perties and Article 58 of the Limitation Act, 
1963 directly applies to this cause of action 
on the principles laid down by the Supreme 
Court in the decisions referred to above. The 
time to file the suit began to run against the 
appellants from the date of the said effective 
invasion on their alleged title to these pro- 
perties and no fresh cause of action arose 
by the sale of the Calcutta property thouch it 
was of a more aggravated form of inv vion. 
And this right to sue became time-barred on 
the expiry of six years from September 9, 
1957, if not earlier, under Article 120 of the 
Limitation Act 1908. The instant suit was 
füled on November 16, 1965 and hence Mr. 
Ghose cannot take advantage of Section 30 
of the Limitation Act, 1963 which was invok- 
ed by him because this Act came into opera- 
tion on January, 1964 and Section 30 does 
not revive a time-barred cause of action. 
Hence, in our opinion, this suit is barred by 
Limitation under Article 58 of the Limita- 
tion Act, 1953. 

39. The Trial Court and the learned 
Subordinate Judge, on appeal, unfortunately 
failed to appreciate the correct position on 
the question of limitation. No doubt, the res- 
pondent No. 1 did not come into the picture 
in 1957 but that is of no moment because 
Sashimukhi, in no uncertain terms, made a 
direct onslaught on the alleged title of the 
appellant deities to these properties and she 
continued to remain in possession of these 
two properties by setting up a hostile title 
denying their very existence not to speak of 
the validity of the alleged gift of these two 
properties in their favour by Chintaharan. 
They took back that plaint of the earlier suit 
for filing it in a proper Court to establish 
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their existence and their alleged title to these 
properties but that plaint never saw the light 
ef the day again. The appellants re-appear- 
ed on the scene after the death of Sashi- 
mukhi by filing the present suit by asserting 
the same rights under the same title claimed 
by them in the earlier suit but in the mean- 
time they had allowed their alleged rights 
to be barred by. lapse of time. Hence, the 
mere sale of the Calcutta property by Sashi- 
mukhi did not give rise to a fresh cause of 
action nor did it revive their time-barred 
"right to sue" for this declaratory suit and 
we set aside the finding of the Trial Court 
and of the lower Appellate Court on the issue 
of limitation for the reasons stated above. 


31. . Issue No. 1 framed by the Trial 
Court relates to the maintainability of the 
suit and it was decided in the affirmative by 
saying: “On a consideration of the plead- 
ings and the evidence on the record, I am 
ef opinion that there is no defect in the pre- 
sent form of the suit." This bald finding was 
rightly assailed by the respondents on appeal 
before the learned Subordinate Judge who, 
however, expressly left it open as stated al- 
ready. It has been contended by Mr. Mitter 
that the suit is not maintainable under Sec- 
tion 34 of the Specific Relief Act, 1963 for 
these reasons. The appellants had never been 
in possession and were also out of possession 
of these two properties at the time of filing 
this suit. They did not make any prayer for 
possession of these two properties in this 
suit and therefore this suit should have been 
dismissed in limine on this ground. Mr. 
Ghose, on the other hand, argued that the 
appellant-deities were in possession of these 
two properties through Sashimukhi and in any 
event they were in possession of the Calcutta 
property through Gopinath and therefore the 
prayer for injunction which they made makes 
this action maintainable. 


32. This contention raises a mixed 
question of fact and law. These are the main 
findings of the learned Subordinate Judge on 
the question of possession of these two pro- 
perties. Gopinath had occupied a portion of 
the Calcutta property in 1957 but not the por- 
tion specified for the residence of the shebaits 
under Chintabaran’s Deed of Arpannama. 
Gopinath never realised any rents of the 
Calcutta property. The  agpellant-deities 
through him and the other alleged shebaits 
filed a rent-suit against a tenant which was 
defended by that tenant and Sashimukhi and 
the suit was dismissed for non-prosecution. 
Sashimukhi in her personal capacity and not 
as a shebait of any deity had been realising 
the rents of the Calcutta property for over 
12 years before 1953 and by execution of 
the rent decrees also in her personal capacity 
had realised the rents from some of the ten- 
ants of this property. In her personal capa- 
city she had in execution of an ejectment 
decree against a tenant had recovered posses- 
sion of a portion of this property in 1953 and 
letting it out to a new tenant she had realis- 
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ed rents from the new tenant. Gopinath 
was in occupation of a portion of this pro- 
perty when it was purchased by the respond- 
ent No. 1 who had executed rent-decrees ob- 
tained by her against the tenants and she 
had also recovered possession of this pro- 
perty, excepting the portion occupied by 
Gopinath, by executing the ejectment-decrees 
obtained by her against the respondent-ten- 
ants of this property. Sashimukhi never 
acted as the shebait of the appellant-deities 
whose existence she had completely denied. 
She had been in exclusive possession of the 
Nabadwip property as a shebait of the deity 
installed by her mother and this Nabadwip 
property is now in exclusive possession of © 
the respondent No. 2 as the shebait of that 
deity. Sashimukhi defended that suit filed in 
the City Civil Court denying the existence of 
the appellant-deities and was in possession of 
these two properties by setting up her own 
title to these properties. The Appellant- 
deities and their alleged shebaits were never 
in possession of these two properties. 


33. On these facts the possession of 
Sashimukhi cannot be the possession of the 
appellant-deities nor of their alleged shebaits 
and hence we overrule the contention of 
Mr. Ghose based on possession of Gopinath. 
Further, the evidence of Gopinath is that he 
used to pay rents to the appellant-deities and 
though this evidence was not accepted by He 
learned Subordinate Judge and yet, in our 
opinion, this case made out by Gopinath from 
the witness-stand cuts at the root of the con- 
tention of Mr. Ghose regarding the possession 
of the appellant-deities through Gopinath be- 
cause Gopinath's own case was that he did 
not occupy that portion of this property as 
the shebait of the appellant deities but as a 
tenant under them. But the appellants had 
no possession, either actual or constructive, 
of this property. For all these reasons, in 
our opinion, the occupation of Gopinath of 
that portion of this property can never be 
the possession of the appellants as contended 
by Mr. Ghose. 


. 34 The appellants are out of posses- 
sion of these two properties and yet they did 
not ask for recovery of possessiem in the 
plaint. 'The suit therefore does not appear to 
be maintainable ^ under Section 34 of the 
Specific Relief Act, 1963. A Division Bench 
of this Court in the case of Anilabala Debi 
v. Madhabendu Narain Roy, reported in 46 
Cal WN 20 at p. 28 = (AIR 1942 Cal 245) 
of the report, says this:— 


ME Where the plaintiff whose title is 
denied by the Defendant is out of possession 
and the Defendant is in possession, the ‘fur- 
ther relief? (under Section 42 of the Specific 
Relief Act 1877 which corresponds to Sec- 
tion 34 of the present Act) would be recovery 
of possession and a suit for declaration of 
title will not be maintainable unless the plain- 
tiff prayed for possession also." 

(Words in brackets are supplied by me). 
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35. In that case Madhabendu was not 
in possession of the suit properties which 
were in possession of Anilabala. He claimed 
for a declaration that he was the full owner 
of those properties and asked for an injunc- 
tion restraining — Anilabala from managing 
them and from interfering with his manage- 
ment of the same. He did not claim for pos- 
session of those properties in the plaint and 
his prayer for injunction was rejected by the 
Division Bench. The appellants before us 
are not in possession of these two properties 
and they not having claimed recovery f pos- 
session must fail in this action because their 
prayer for injunction cannot be granted in 
view of the above decision of the Division 
Bench of this Court. 

36. Assuming, however, that (he ap- 
pellants are in possession of that porion of 
the Caleutta property which is still under oc- 
cupation of Gopinath, but being out of pos- 
session of the remaining portion of this pro- 
perty, they cannot maintain this action under 
Section 34 of the Specific Relief Act, 1963 
on the principles laid down by the Supreme 
Court in the case of Ram Saran v. Smt. 
Ganga Devi, reported in AIR 1972 SC 2685 
at p. 2686 of the report. In that case Smt. 
Ganga Debi was in possession of some of the 
suit properties and the plaintiffs did not ask 
for possession of those properties; the deci- 
sion of the Supreme Court was that the said 
suit was hit by Section 42 of the Specific 
Relief Act 1877. In the instant case the ap- 
pellants are out of possession of the major 
portion of the Calcutta property which is in 
the exclusive possession of the respondent 
No. 1 and furthermore, the appellants had 
never been nor are in possession of the 
Nabadwip property. In the premises we 
overrule the contentions of Mr. Ghose and 
hold that this suit is not maintainable. 

37. In this view of the matter, this 
appeal must fail and is dismissed with costs. 
We do not find it necessary to express any 
opinion on the question of adverse posses- 
Sion urged before us by Mr. Banerjee. 

GUPTA, 3.:— I agree. 


Appeal dismissed. 
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DR/DR/B522/74[KNA 
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` Bholanath v. Badrinath 


A. Y. R. 


Brief Note :— (A) The nature of the suit 
is to be determined from the pleadings of 
the parties. "The Court will look into the 
Substance of the matter and not the form in 
which the suit is framed. The issue arising 
out of the pleadings is of the highest import- 
ance. And if any question affecting the title 
Or possession or control over immovable pro- 
perty or any right or interest in it is directly 
involved in the suit it will be a "suit for 
land." (Para 11) 


Where a trust estate consisted of immov- 
able property all situated outside the jurisdic- 
tion of the High Court and a suit for ad- 
ministration of the estate included prayers 
for the removal of the existing trustee and 
for appointment of the plaintiff as trustee and 
the title of the Deity in whose favour the 
trust had been made was directly in question, 
it was held, 


(1) that the prayers for the appointmert 
and removal of trustees and the question of 
title directly involved in the suit could not 
be considered ancillary to the prayer for ad- 
ministration of the estate. (Paras 13, 15) 


(2) that the suit was “for land" within 
the meaning of clause 12 of the Letters Patent 
and that the High Court has no jurisdiction 
to try it as the land was outside its territorial 
jurisdiction (Case law discussed). 

(Paras 15 and 16) 


Index Nofe :— (B) Succession Act (1925), 
S. 211 — Executor — Legal position of, if 
same as that of trustee or shebait of idol -— 
(X-Ref:— Hindu Law — Religious Endow- 
ment — Shebaif). 


Brief Note :— (B) The legal position of 
an executor under a will cannot be equated 
to that of a irustee. The vesting of property 
in an executor is only for the purpose of re- 
presenting the estate of the deceased person. 
No such qualification can be attached to the 
office of trustee or shebait as they are not 
the legal representatives of the settlor of the 
trust. . (Para 13) 


The trustee is the legal owner of the 
trust property. A shebait is the legal owner 
of the shebaiti right. The trusteeship and 
the shebaitship are properties even when no 
emoluments are attached to them. Their 
office and properties are blended together, 
AIR 1960 Cal 235 and AIR 1974 Cal 283, 
Rel. on. (Para 14) 


Cases Referred : Chronological Paras 


AIR 1974 Cal 283, Sree Radha Gobinda Jew 
v. Kewala Devi Jaiswal 14 
AIR 1960 Cal 235 = 64 Cal WN 646, 
Raikishori Dassi v. Official Trustee of West 
Bengal 14 
AIR 1960 Cal 691 = 64 Cal WN 711, Hem- 
chandra Dev v. Dhirendra Chandra (5 
AIR 1957 SC 314 = 1957 SCR 195, 
P. Lakshmi Reddy v. L. Lakshmi ain 


1974 


AIR 1950 FC 83 — 194 FCR 849, Moolji 
Jaithia & Co. v. Khandesh Spg. and Wvg. 
Mills Ltd. 10 

ILR (1875-1876) 1 Cal 249 = 25 WR 272, 
Delhi and London Bank v. Wordie 9, 15 


J. N. Roy, for Plaintiff; Ahin Chow- 
dhury, for the contesting defendants; P. K. 
Roy, for deity-defendant. 


ORDER :— This suit was instituted with 
Leave under Clause 12 of the Letters Patent 
for administration of the trust estate com- 
prised mainly of immovable properties all 
situate outside the territorial jurisdiction of 
the Original Side of this Court and for other 
reliefs including the removal of the defendant 
No. 1 from the office of the sole trustee and 
shebait and for appointment of the plaintiff 
in her place, 


2. The case pleaded in the unamend- 
ed plaint is shortly this: One Ram Bharas 
Shaw was the sole shebait of the defendant 
deity. He was also the owner of the pro- 
perties in suit. By a Deed of Trust dated 
August 2, 1946, he transferred the suit pro- 
perties to himself as the sole trustee for the 
objects stated therein. The said Deed, inter 
alia, provides that on his demise his wife Sm. 
Dhaneswari Debi shall be the sole trustee for 
life and on her death his four sons shall be 
the joint trustees of the trust estate. It also 
provides that on his death Dhaneswari shall 
be the sole shebait of the deity and after her 
death his sons shall be the shebaits of the 
deity. By a Deed dated June 10, 1949 he 
transferred two immovable properties of the 
trust estate absolutely to the deity. He died 
on June, 1964 and since his death the defen- 
dant Sm. Dhaneswari has been acting as the 
sole trustee and the shebait. She has com- 
mitted various breaches of trust. She has 
also acted against the interests of the deity 
in relation to those two properties. The 
defendants are the sons and daughters of Ram 
Bharas. Those sons, except the defendant 


No. 3, have aided and abetted those wrongful ` 


acts of Dhaneswari in collusion and con- 
spiracy with her. The plaintiff is the other 
son of Ram Bharas and hence he has filed 
this suit against them for the reliefs men- 
tioned earlier. 


37 The defendant No. 3 is supporting 
the plaintiff. His sisters did not appear at 
the trial. The contesting defendants in their 
written statements have denied the title of 
the deity in those two properties and have 
challenged the validity of the said transfer 
made hy Ram Bharas in favour of the deity. 
They have also denied the allegations relating 
to those wrongful acts and have taken the 
plea that this Court has no jurisdiction to 
try this suit under clause 12 of the Charter 
as all the immovable properties are admitted- 
ly situated outside its territorial jurisdiction. 

4. Dhaneswari died lite pendente. 
Thereafter, the plaint was amended by intro- 
ducing various charges made against the con- 
testing defendants and for their removal as 
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trustees and shebaits and for appointment of 
the plaintiff in their place. The other defend- 
ants were also added as parties to the suit. 
5. (The learned Counsel for the res- 
pective parties have agreed to proceed with 
the trial on these two preliminary issues: 


Issues: 


1. Is this a suit for land? 

2. If so, has this Court any jurisdiction 

to try it? 

6. It has been contended by the learn- 
ed Counsel Mr. J. N. Roy, appearing for the 
plaintiff, and by Mr. P. K. Roy, the learned 
Counsel appearing for the deity, that this suit 
is not a suit for land because the plaintiff has 
claimed for administration of the trust estate. 
Their contention is that the prayer for re- 
moval of Dhaneswari and for appointment 
of the plaintiff as the sole trustee in her place 
are merely ancillary reliefs. Therefore, this 
Court has jurisdiction to try this suit. In 
support of their contention, they have cited 
a Division Bench decision of this Court, in 
the case of Hem Chandra Dev v. Dhirendra 
Chandra Das, reported in 64 CWN 711 = 
(AIR 1960 Cal 691). It was a suit for admi- 
nistration of the estate of a deceased person 
and for appointment of a Receiver till the 
disposal of that suit. The only immovable 
property in that suit was situated outside the 
territorial jurisdiction of the District Court 
of Howrah where that suit was filed and it 
was held that it was not a suit for land. 


7. They have also made these conten- 
tentions. The estate of a deceased person is 
vested in his executor under Section 211 of 
the Indian Succession Act, 1925. The Court 
can remove the executor in an administration 
suit and can appoint an administrator in his 
place. On his removal the executor is divest- 
ed of the estate which is vested in the admi- 
nistrator on his appointment. The trust estate 
is vested in the trustee. The Court can remove 
a trustee in an administration suit and can 
appoint a new trustee in his place. A trustee 
is divested of the estate by his removal and 
the estate is vested in the new trustee on his 
appointment. Hence, the removal of a trustee 
and an appointment of a new trustee in place 
of the removed trustee are ancillary matters 
in an administration suit and therefore this 
suit is not a suit for land. 


8. Mr. Ahin Chowdhury, the learned 
Counsel appearing for some of the contesting 
defendants, on the other hand, has made 
these contentions. The title of the deity in 
those two immovable properties is directly 
involved in the suit. The plaintiff was not 
a trustee nor a shebait at the time this suit 
was filed by him. He has prayed for removal 
of Dhaneswari and has also prayed for his 
own appointment as the sole trustee and she- 
bait in her place. The trust estate vested in 
Dhaneswari. She was the legal owner of 
this estate. She was in exclusive possession 
of these properties. The plaintiff was not in 
possession of the trust estate. His object is 
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to get control over the trust properties by his 
appointment and by the removal of Dhanes- 
wari as the sole trustee. He has asked for 
removal of the contesting defendants from 
their offices by amending the plaint after the 
death of Dhaneswari for the same object. 


9. Mr. Chowdhury placed strong re-: 


liance on the decision of our Court of Appeal 
in the case of The Delhi London Bank v. 
Wordie, reported in ILR (1875-1876) 1 Cal 
249. That suit was filed in the Original Side 
of this Court. It was a suit for administra- 
tion of a trust estate and for removal of the 
trustee and for appointment of a new trustee 
in his place. The immovable properties com- 
prised in that trust estate were situated out- 
side the local limits of the Original Side of 
this Court. It was held by the Court of 
Appeal, that this Court had no jurisdiction to 
try that suit because it was a suit for land. 
Hence, it has been contended by Mr. Chow- 
dhury that this instant suit before me is also 
a suit for land and this Court has no juris- 
diction to try it. 


16. The immovable properties in suit 
are, admittedly situated outside the territorial 
jurisdiction of this Court. There is no dis- 
pute that this Court shall have no jurisdic- 
tion to try this suit if it is a suit for land. 
Now, if any question affecting the title or 
possession or control over any immovable 
property or any right to or interest in it is 
directly involved in a suit it will be a suit 
for land is my reading of the decision of the 
Federal Court in the case of Moolji Jaithia 
and Co. v. The Khandesh Spinning and Weav- 
ing Mills Ltd., reported in AIR 1950 FC 83. 


11. The nature of the suit is to be 
ascertained from the pleadings of the parties. 
The Court will look to the substance of the 
matter and not to the form in which the suit 
is framed. The issue arising out of the 
pleadings is of the highest importance [or if 
any such question, as stated above, is directly 
involved in the issue it must necessarily 
follow that it is a suit for land. 


12. It does not appear from the report 
that any such question was involved in 
Hemchandra's case 64 Cal WN 711 = (AIR 
1960 Cal 691) (supra). It was a simple suit 
for administration. There was no dispute re- 
garding any right, title or interest in that im- 
movable property nor its possession was even 
claimed. There was no prayer for the remo- 
val of the executor or for an appointment of 
an administrator in his place. The prayer 
for Receiver in that suit was in the nature of 
an interlocutory relief. And no interlocutory 
relief can determine the character of a suit. 
Had a Receiver been appointed his tenure 
of office would come to an end with the end 
of that suit and his appointment would have 
enured for the benefit of the executor be- 
cause there was no prayer for his removal. 
In the case of P. Lakshmi Reddy v. L. 
Lakshmi Reddy, reported in AIR 1957 SC 
. 314 at p. 319 of the report, the Supreme Court 
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has said: “in law" possession of the Re- 
ceiver “is ultimately treated as possession of 
the successful party on the termination of 
the suit" provided, however, the successful 
party was in actual possession of the pro- 
perty prior to the appointment of the Re- 
ceiver. Further Hemchandra’s case was not 
decided on that prayer for appointment of 
the Receiver made in the plaint, and the 
Division Bench at p. 712 of the report said: 
“We have come to the conclusion that the 
suit is not a suit for determination of any 
tight to or interest in immovable property.” 
Therefore, Hemchandra's case is not an 
authority on the question involved before me. 


13. The prayers for removal of 
Dhaneswari including the removal of the con- 
testing defendants from their offices and for 
the appointment of the plaintiff in their place, 
in my opinion, are not ancillary reliefs as 
was contended before me. Further, their 
legal position cannot be equated with the legal 
position of an executor. It is true that under 
Sec. 211 of the Indian Succession Act, 1925, 
the estate of a deceased person is vested in 
his executor but the expression “as such" used 
in that section is, in my opinion, leads to an 
irresistible conclusion that such vesting is only 
for the purpose of representation of the estate 
of the deceased person. But, no such quali- 
fication can be attached to the office of a 
trüstee or a shebait because they are not the 
legal representative of the settlor. 


14. A trustee is the legal owner of 
the trust property. Shebait is the owner of 
bis shebaiti right is the decision of a Divi- 
sion Bench of this Court in L. P. A. No. 70 
of 1973 (Sree Radha Gobinda Jew v. Sm. 
Kewala > Devi Jaiswal vide Judgment dated 
13-2-1274 (Cal)). The trusteeship and the 
shebaitship are properties even when no 
emoluments are attached to them is the deci- 
sion of this Court in the case of Sm. Rai- 
kishori Dassi v. The Official Trustee of West 
Bengal, reported in AIR 1960 Cal 235. Their 
Offices and properties are blended together 
and on their removal they would be divested 
of their own proprietary interest including the 
properties of the trust and the debutter 
estates, They will also be dispossessed from 
the trust and the debutter estates and shall 
have no control over them. Hence, I am un- 
able to accept the contentions based on Sec- 
tion Z11 of the Indian Succession Act, 1925 
noted earlier. 

15. Further, the decision of our 
Court af Appeal in the case of ILR (1875- 
1876) 1 Cal 249 (supra) is a direct authority 
on the question involved before me for in 
that case it was held that that suit was a 
suit for land because its purpose was to 
acquire "title to or control over land within 
the meaning of" clause 12 of the Charter 
by removing the trustee and appointing a 
new trustee in his place. 

16. In the case before me the plain- 
tiff has prayed for removal of the defendants 
from their office of trusteeship and shebaitship 
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and he has also prayed for his own appoint- 
ment in their place. The trust estate com- 


prised of immovable properties all situate out- 


side the local limits of this Court. Further, 
the title of the deity in those two immovable 
properties has been questioned in the written 
statement of the contesting defendants which 
is not an ancillary question, but a question 
directly involved in the suit. Hence, in my 
opinion, this suit is a suit for land and there- 
fore my answer to the issues are as follows: 

Issue No. 1: Yes. 

Issue No. 2: No. 

17. In the premises, this action must 
fail and this suit is dismissed for want of 
jurisdiction. The parties will bear their own 
costs excepting that the costs of Mr. Misra, 
the Guardian-ad-litem of the defendant deity, 
shall be paid by Mr. Chowdhury’s client out 
of the Trust estate as between attorney and 
client including the fees actually paid to Mr. 
P. K. Roy. The costs of Mr. Misra need 
not be taxed but shall be certified by Mr. 
N. C. Mitra, the Solicitor for the Government 


of West Bengal, and Mr. Chowdhury’s client . 


will pay those costs to Mr. Misra forthwith 
out of the Trust estate. The costs of Mr. 
Misra will be assessed and paid on the signed 
copy of the minute. I certify it to be a fit 
case for, engaging two Counsel. 

Suit dismissed. 


AIR 1974 CALCUTTA 295 (V 61 C 65) 
SANKAR PRASAD MITRA, C. J. AND 
SABYASACHI MUKHARH, J. 


Commissioner of Income-tax and others, 
Appellants v. Santosh Debi Chamaria, Res- 
pondent. 

Appeal No. 132 of 1970, D/- 8-11-1973. 


Index Note :— (A) Civil P. C. (1908), 
O. 41, R. 1 — Memorandum of appeal — 
Filing of incomplete paper-book — Effect. 
Brief Note :— (A) Where the High Court 
permitted filing of memorandum of appeal 
without certified copy of the order appealed 
against, on the undertaking that (1) the ap- 
pellant shall file certified copy of the order 
within the period of limitation, (2) that he 
Shall cause that order passed to be drawn 
up and included in paper book and (3) that he 
shall cause a list of dates relevant to the 
question of limitation to be prepared and 
Shall include the same in the paper book and 
the appellant failed to comply with the under- 
takings, the paper book cannot be accepted 
by the High Court and the appeal before it 
is not competent. Appeal No. 36 of 1959 
(CaD, Foll. (Para 3) 
Cases Referred : Chronological Paras 
(1959) Appeal No. 36 of 1959 (Cal) Ram 
Gopal v. Banshidhar 5 
Balai Kr. Pal, for Appellant; R. N. 
Bajoria, for Respondent. 
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SANKAR PRASAD MITRA, C. J.:— 
In this appeal the. appellant has not complied 
with the undertakings given to this Court 
at the time of obtaining leave to file the 
Memorandum of Appeal. The order appeal- 
ed against was passed by Mr. Justice T. K. 
Basu on the 13th March, 1970. An applica- 
tion was made for a certified copy of the 
order of Mr. Justice T. K. Basu on the 16th 
March, 1970. The Memorandum of appeal 
was filed on 22nd May, 1970 withont the certi- 
fied copy of the order but on three. under- 
takings, viz. (1) the applicants shall file the 
certified copy of the order within the period 
of limitation, (2) the applicants shall cause 
the order passed on 22nd May, 1970 to be 
drawn up and included in the paper book 
to be filed and (3) the applicants shall cause 
a list of dates relevant to the question of 
limitation to be prepared and shall include 
the same in the paper book. An interim 
order was also obtained on 22nd May, 1970. 


2. Then, on the 11th June, 1970 the 
Court. of Appeal made an order for con- 
ünuation of the interim order passed on 22nd 
May, 1970 subject to modifications and the 
filing of the paper book within one month 
from the said date. It was also ordered that 


‘in the paper book the appellant shall include 


all papers used in the trial Court. It is pos- 
sible that the appellant obtained further ex- 
tensions of time to file the. paper book, which 
was, in fact, filed on the 16th September, 
1970. The respondent does not contend be- 
fore us that the paper book was not filed 
within time. But this paper book suffers 
from fatal infirmities. In tbe paper book 
the certified copy of the order appealed 
against, the order dated 22nd May, 1970 
permitting the filing of the Momorandum of 
Appeal without the certified copy and the 
list of dates were not included. It is further 
alleged that all the papers that were used in 
the trial Court have not been included in 
the paper book. But we do not propose for 
the purpose of disposing of this matter to 
go into this allegation. 


3. The position, therefore, is that the 
appellant has failed to carry out the orders 
of this: Court for inclusion in the paper book 
the certified copy of the order appealed 
against, the order of the 22nd May, 1970 and 
also the list of dates. The paper book can- 
Dot, in the circumstances, be accepted by 
this Court and there is no competent appeal 
before this Court. 


4. Our attention is being drawn to 
the relevant minutes of the Division Bench 
consisting of Mr. Justice B. C. Mitra and 
Mr. Justice Janah on the 25th May, 1973. 
Jt appears that on this day leave was obtain- 
ed to file Supplementary paper book printed 
Or cyclo-styled by the following Wednesday 
ie. 30th May, 1973. The minutes show that 
this order was obtained with the consent of 
the respondent. The respondent's Solicitor 
States before us that he did not Bive this con- 
Sent and submits that this disputed question, 
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may be tried on evidence. It is, however, 
unnecessary for us to go into this matter 
also because assuming that an order was ob- 
tained with consent for filing of a supple- 
mentary paper book on the 25th May, 1973 
no supplementary paper book was filed on 
or before the 30th May, 1973. 


5. In the circumstances aforesaid, 
following the judgment of the Division Bench 
of this Court in Appeal No. 36 of 1959, 
(Ramgopal Lachminarain v. Bansidhar 
O banspvemdas we dismiss this appeal with 


costs 
SABYASACHI MUKHARIL J.:— I 
agree. 


Appeal dismissed. 


AIR 1974 CALCUTTA 296 (V 61 C 66) 
B. C. MITRA AND JANAH, JJ. 


Serajuddin and Co., Appellant v. State 
of Orissa and others, Respondents. 


A. F. O. O. No. 240 of 1971, D/- 7-9- 
1973. 


Index Nofe:— (A) Constitution of India, 
Art. 226 — Grant of relief under — Court is 
not powerless to grant such relief as is neces- 
sary though nof specifically prayer for. 


Brief Note:— (A) The petitioner's rights 
were terminated by the purported order of 
revocation and was finally extinguished by 
the order made in revision. These orders 
were not challenged. What was challenged 
was the consequential order which was mere- 
ly a notice to quit, In granting relief to 
the petitioner on the petition as it stands an 
order may be made directing the respondents 
not to disturb the petitioner's possession, as 
the'order was to quit possession. Such an 
order would give the relief sought in the 
petition even though the order of purported 
revocation and the order made in revision re- 
mained outstanding. AIR 1966 SC 81, Rel. 
on. (Paras 10, 11) 


Index Note:— (B) Mines and Minerals 
(Regulation and Development) Act (1948), 
S. 13 — Govt. agreeing to grant a lease 
putting lessee in possession — Govt. cannot 
go back on the agreement without hearing 
the lessee, 

Brief Note :— (B) The lessee was induc- 
ed to go into possession of the land and 
operate the mines in terms of an agreement 
that the lease deed would be executed. Can 
the grant be revoked without any opportunity 
of being heard given to the lessee only on 
the ground that the lease deed was not ex- 
ecuted? 


The purported revocation amounts to de- 
privation of a valuable right which had vested 
in the lessee. Once his legal right to the 
land and also the right to operate and ex- 
ploit the mines is recognised, he cannot be 
deprived of such a right without an oppor- 
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tunity of being heard being given to him. 
Even if tae rights were based on a contract, 
the purported order of revocation must be 
struck down on the ground of violation of 
rules of natural justice. (Case law discussed). 

(Paras 13, 34) 

Index Note:— (C) Mineral Concession 
Rules (1969), R. 54 — Revision under — 
Order under revision found to be a nullity 
for not complying with rules of natural justice 
— Defect cannot be cured in revision by 
affording opportunity of hearing. (Case law 
discussed). (Para 16) 

Index Note:— (D) Mineral Concession 
Rules (1949), R. 28-A — Deeming provision 
— Applicability. 

Brief Note :— (D) Where the State Gov- 
ernment permitted the lessee to remain in pos- 
session of the leasehold ‘property long after 
the expiry of 6 months from the date of 
sanction of the lease and kept on requesting 
him to expedite the execution of the lease, 
the grant of lease cannot be deemed to have 
been revoked. (Para 27) | 

Index Note :— (E) Constitution of India, 
Art. 226 — Contractual right — Govt. invit- 
ing applications for a lease im accordance 
with statutory rules — Agreement for grant 
of lease putting lessee in possession — Breach 
of agreement can be questioned im writ peti- 
fion. (Para 30) 


Cases Referred : Chronological Paras 

AIR 1973 SC 205 = (1971) 3 SCC 864, 
D. F. O. South Kheri v. Ram Sanehi 
Singh 3,4 

AIR 1973 Cal 220, Govt. of West Bengal v. 
Ram Chandra 30 

AIR 1971 SC 1021 (1970) 3 SCR 854, 
Century Spinning and Manufacturing Co. 
Ltd. v.  Ulhasnagar Municipal Coun- 
cil, 10, 21, 34 

AIR 1970 SC 1 = (1970) 1 SCR 322, Shankar 
Ramchandra v. Krishnaji Ramchandra 18 

AIR 1970 SC 150 = (1970) 1 SCR 457, m 
K. Kraipak v. Union of India 

AIR 1970 SC 214 = 1970 Lab IC 271, S. 
of Punjab v. Khemi 1 Ram 25 

(1970) 2 All ER 713 (1970) 3 WLR 434, 
Leary v. Natonal ~ Union of Vehicle 
Builders 15 

AIR 1968 SC 718 = (1968) 2 SCR m 
Union of India v. Om Prakash 

AIR 1967 SC 1606 = (1967) 3 SCR 3 
Bhagat Raja v. Union of India 19 

AIR 1966 SC 81 = (1965) 3 SCR 536, 
Dwarka Nath v. Income-tax Officer Special 
Circle D. Ward, Kanpur 11 

AIR 1966 SC 893 = (1966) 2 SCR e 
Ram Swarup v. Shikarchand 

AIR 1964 SC 685 = (1964) 2 SCA 355, 
State of Orissa v. Ram Chandra Dev 26 

AIR 1964 SC 1823 — (1964) 6 SCR s 
Chitralekha v. State of Mysore 

AIR 1963 SC 395 = (1962) Supp 3 SCR 75 
Bachittar Singh v. State of Punjab - 0 

AIR 1963 SC 507 = (1962) 2 SCR 711, 
State of Punjab v. Suraj Parkash 26 
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AIR 1962 SC 1513 — (1962) Supp 3 SCR 
906, Madan Gopal v. Secy. to Govt of 
Orissa 18 

1961-3 All ER. 621 — 1961 AC 945, Anna- 
munthodo v. Oil Fields Workers' Lu 


Union 1 
(1961) 3 All ER 1169 = 1962 AC 152, 

MacFoy v. United Africa Co. 15 
AIR 1958 SC 86 = 1958 SCR 595, State of 

U. P. v. Mohammad Nooh 17 


AIR 1957 Mad 496 — 1957-2 Mad LJ 41, 
Collector of Customs v. Rahiman 5 


AIR 1952 SC 181 = 1952 Cri LJ 955, 
Dattatraya Moreshwar v. State of Bom- 
bay 22 


R. C. Deb, Dipankar Gupta, P. K. Sen 
and Sukumar Basu, for Appellant; N. C. 
Chakraborti and Paritosh Kumar Mukherjee, 
for Respondent. 


B. C. MITRA, J. :— On December 3, 
1949, the first respondent invited applications 
for grant of a mining lease under the Mineral 
Concession Rules, 1949 (hereafter referred 
to as the 1949 Rules). These Rules were 
framed by the Central Government in exer- 
cise of powers under Section 5 of the Mines 
and Minerals (Regulation and Development) 
Act, 1948 (hereafter referred to as the 1948 
Act), Both the Act and the Rules were 
subsequently replaced by the Mines and 
Minerals (Regulation and Development) Act, 
1957 (hereafter referred to as the 1957 Act) 
and the Mineral Concession Rules, 1960 (here- 
after referred to as the 1960 Rules). 


2. In answer to the invitation, the ap- 
pellant applied for grant of a mining lease 
on December 6, 1949, for 93 and odd acres 
of land in Village Gurda, P. S. Chamakpur, 
District Keonjhar, Orissa. The appellant's ap- 
plication along with those of others was con- 
'sidered by the first respondent and by an 
order dated May 16, 1955, the first respond- 
ent directed grant of a mining lease in res- 
pect of the said area in favour of the ap- 
pellant. 'The lease, however, was to be sub- 
ject to such condition as the first respondent 
might incorporate in the deed of lease. 


3. Pursuant to the decision of the 
first respondent to grant the lease to the ap- 
pellant, the first respondent offered to make 
over possession of the land to the appellant 
for commencing mining operations, on the 
basis of yearly licence, upon certain terms 
and conditions, The appellant accepted the 
offer and thereupon on July 27, 1955, the first 
respondent directed possession of the land 
to be made over to the appellant with permis- 
sion to carry on mining operations for a year, 
with an assurance to renew the permission 
from year to year, until finalisation of the 
lease. Possession was delivered to the appel- 
Jant on August 13, 1955. 


4. For 3 years thereafter, the first res- 
pondent took no steps for execution of a 
mining lease in accordance with the 1948 
Rules in spite of representations made from 
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time to time by the appellant for that pur- 
pose. On July 26, 1958, the first respondent 
sent a draft lease to the appellant for ex- 
ecuting a formal lease. On August 22, 1958, 
the draft lease with suggested modifications 
was returned by the appellant to the Collec- 
tor of Keonjhar for final approval. A date 
for execution of the lease was fixed by the 
Collector, but this date was extended more 
than once at the instance of the appellant. 


5. On October 25, 1958, the appellant 
made a representation to the respondent’s 
suggestion that an additional clause be incor- 
porated in the lease to safeguard certain 
rights of the lessee created by the amended 
provisions of Rule 41 (1) (ii) of the 1949 
Rules. Thereafter somehow or other the 
matter appears to have been lost sight of. The 
appellant, however, continued fo make re- 
presentations and send reminders either to 
the first respondent, or to the Collector, re- 
questing a decision on the suggestions by the 
appellant for incorporation of a new clause 
in conformity with Rule 41 (1) (ii) of the 1949 
Rules. While this was going on, a dispute 
arose over payment of royalties by the ap- 
pellant. The respondents alleged that the ap- 
pellant was heavily in arrears in payment of © 
royalty and the appellant denied the liabi- 
lity. On April 4, 1962, the first respondent 
purported to revoke the grant originally made 
on May 16, 1955 on the ground that the ap- 
pellant failed to execute the lease though 
called upon to do so. According to the ap- 
pellant, no such decision was taken by the 
first respondent for revocation of the grant 
and at any rate the order of revocation was 
never communicated to the appellant and for 
that reason the order of revocation itself was 
invalid. 


6. On April 11, 1962, the Collector 
wrote. a letter to the appellant in which he- 
Stated that the appellant was allowed to ex- 
ecute the mining lease which he failed to 
do, and for that reason the Government had 
revoked the order by which the mining lease 
was granted to the appellant. The appellant 
was asked to stop working of the mine at- 
once on receipt of the letter and to quit pos- 
session forthwith. The appellant preferred a 
Tevision petition under Rule 54 of the 1960 
Rules, which had come into force in the 
meantime. This revision petition was reject- 
ed by the Central Government, who purport- 
ed to affirm the original order of revocation 
made by the State Government. The order 
of the Central Government was communicat- 
ed to the appellant by a memorandum dated 
August 6, 1965. In the meantime, and while 
the revision petition was pending before the 
Central Government, and after the stop-work 
order was communicated to the appellant on 
April 11, 1962, the Collector by his letter 
of April 28, 1962, informed the appellant that 
it was allowed to resume mining operations 
in the land until further orders. On the 
authority of this communication the appellant 
continued its mining operations as before 
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until September 22, 1967, when he was serv- 
ed with another order. In this order the 
Secretary to the first respondent alleged that 
the appellant was allowed to execute a mining 
lease of manganese ore, that it failed to ex- 
ecute the lease till April, 1962, that the order 
of grant was revoked by the first respondent, 
and the appellant was directed to stop work, 
that the appellant filed a revision petition be- 
fore the Central Government which was re- 
jected, that the appellant was in unauthorised 
possession of the land and was working the 
mines without a valid lease and, therefore, 
it was directed to stop work and quit pos- 
session within 30 days from the date of re- 
ceipt of the order failing which action would 
be taken against it. On receipt of this order 
the appellant moved this Court under Arti- 
cle 226 of the Constitution and obtained a 
Rule nisi. This Rule was discharged by a 
judgment and order dated February 2$, 1971 
against which this appeal has been preferred. 


7. The trial Court noticed that the 
only subject-matter of challenge in the writ 
petition was the said order of September 22, 
1967, and that the order of revocation made 
on April 4, 1962 by the first respondent 
was not challenged, nor was there any chal- 
lenge to the order made by the Central Gov- 
ernment in the revision application of the 
appellant, which was communicated to the 
appellant by the memorandum of August 6, 
1965. 


8. A good deal of criticism was 
directed by Mr. R. C. Deb, counsel for ap- 
pellant, against the order under appeal on 
the ground that the learned Judge failed to 
hold that the purported order of revocation 
of April 4, 1962, was invalid as it was never 
communicated to the appellant, nor was it 
disclosed at any stage before the writ peti- 
tion was filed, and secondly on the ground 
that the order made by the Central Govern- 
ment on the appellant's revision petition was 
of no effect and not binding as even assum- 
ing that it was directed against the order of 
revocation purported to have been made on 
April 4, 1962, that order itself was a nullity. 
The contention of counsel for the appellant 
was that it was not necessary for the appel- 
lant to challenge the validity and legality .of 
the order of revocation, which according to 
the appellant was not in existence and was 
invalid, not having been communicated to it. 
Therefore, the order made by the Central 
Government was itself of no effect as it pur- 
ported to deal with an order of the State 
Government which was a nullity. 


9. Mr. Nani Coomar Chakrabarty ap- 
pearing for the respondents on the other hand 
contended that it was not open to the ap- 
pellant to challenge the order of September 
22, 1967, as that was merely a consequential 
order. This order was, he argued, a mere 
notice to quit in order to give effect to the 
order of revocation made by the first res- 
pondent, and the order in revision made by 
the Central Government. It was argued that 
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even if relief was granted to the appellant in 
this writ petition, such relief would be infruc- 
tuous and in any event would be no remedy 
of his grievance, as the order of revocation 
and the order made in revision would still 
remain, outstanding. If those two orders re- 
mained outstanding, it was further argued, 
the appellant would have no right to remain 
In possession of the mine and to operate it. 
The aprpellant's rights, it was also argued, 
were terminated by the order of revocation 
and were finally extinguished by the order 
made in revision. Such rights could not be 
revived and restored to the appellant, it was 
also argued, by merely striking down the 
order of September 22, 1967, directing the 
appellant to stop work in the mine and to 
quit possession. 


. 46. It seems to us that although there 
is good deal of force in the contention of 
counsel for the respondents, it cannot be said 
that the appellant is not entitled to any re- 
medy in its writ petition as it had not chal- 
Ienged the order of revocation purported to 
have been made on April 4, 1962, and the 
order made by the Central Government in 
revision. It is true that those two orders 
cannot be touched by this Court in the writ 
petition as there was no challenge to the 
same. It is also true that they would remain 
outstanding even if the Rule was made ab- 
solute. But it ought not to be overlooked 
that in granting relief to the appellant on 
the prayers in the petition as they stand, the 
Court can make any order in order to give 
relief to the appellant on its writ petition 
and in doing so an order may be made direct- 
ing the respondents not to disturb the appel- 
lant's possession, as the order is to stop 
operations and quit possession. In aid of 
such a prayer it would be open to the Court 
to direct the respondents not to disturb the 
appellant's possession of the mine and not to 
prevent the appellant from operating the 
mine. Such an order would give to the ap- 
pellant the relief which it sought in its writ 
petition even though the order of purported 
revocation and the order made in revision 
remained outstanding. 

11. The arm of this Court in its 
writ jurisdiction is long enough to reach in- 
justice wherever it might occur (See AIR 
1966 SC 81) It would be open to this 
Court if it is satisfied that the appellant is 
otherwise entitled to relief to make any order 
or give direction in order to see that it gets 
the relief on the petition as it stands. The 
first cortention of counsel for the respon- 
dent therefore, fails and is rejected. 


12. To turn now to the next conten- 
tion of counsel for the appellant, namely, 
that the purported order of revocation made 
by the State Government on April 4, 1962, 
was a nullity and as such it could not merge 
in the order made by the Central Govern- 
ment in revision. It was argued that there 
could be no question of merger of an order 
which was a nullity with another order made 
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in revision thereof or on appeal therefrom. 
Mr. Deb said that the revision application 
by his client was filed not against the order 
purported to have been made by the State 
Government on April 4, 1962, but against 
an order made on September 22, 1967 by 
which his client was asked to stop work and 
quit possession. He drew our attention to 
the revision application in which the number 
and date of the order of the State Govern- 
ment against which the revision application 
was filed, was stated to be order No. 924/M 
dated 11-4-1962 issued by the Collector, 
Keonjhar. It was submitted that it could not 
be said that the appellant filed the revision 
application against the order of revocation 
purported to have been made on April 4, 
1962, which order according to Mr. Deb, was 
a nullity. . 

13. The grounds on which the order 
of the State Government was argued to be 
a nullity were mainly two, namely, (a) viola- 
tion of rules of natural justice as the ap- 
pellant was not given an opportunity of mak- 
ing representations against the order of re- 
vocation and also was denied the opportunity 
of being heard and (b) the order was not 
communicated to the appellant and not dis- 
closed. On the question, namely, the order 
of revocation by the State Government was 
invalid and void, as it was made without 
an opportunity of being heard having been 
given to the appellant, the trial Court held 
in favour of the appellant and came to the 
conclusion that the appellant's contention that 
the order was a nullity was justified. This 
contention of the appellant was contested by 
Mr. Chakrabarty appearing for the respond- 
ents on the ground that the appellant had 
no: valuable right for the deprivation of 
which, it could claim an opportunity of being 
heard before the revocation order could be 
made. Mr. Chakrabarty referred to Sec- 
tion 13 of the Mines and Minerals (Regula- 
tion and Development) Act, 1948 and con- 
tended that there could be no title or interest 
in a mining lease unless a formal deed of 
lease had been executed. It was argued that 
"until such a deed of lease was executed a 

lessee had no rights whatsoever. We cannot 
accept this contention of counsel for the res- 
pondents, inasmuch as, it is clear to us 
that the appellant was induced to go into 
possession of the land and operate the mine 
on a clear understanding and agreement that 
the State Government would grant a lease 
of the land to the appellant. Indeed, it can- 
not be overlooked that the respondents’ case 
is that of revocation of a grant which was 
previously made and recovery of pos- 
session of land of which the appellant 
had taken possession. It is abundantly clear 
from the correspondence, that passed between 
the parties, that the State Government had 
agreed to grant a lease, and had directed 
the appellant to go into possession of the 
land and exploit the mines, until the State 
Government changed its mind in t^e matter, 
and decided to revoke the gran! ---1 recover 
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possession of the land from the appellant. 
In our view it cannot be said that the pur- 
ported revocation did not amount to depriva- 
tion of a valuable right which had vested in 
the appellant. Once it is recognised that the 
appellant had lawfully acquired a valuable 
right to the land and also the right to operate 


.and exploit the mines, it cannot but be held 


that the appellant could not be deprived of 
such a.right without an opportunity of being 
heard being given to it. I shall hereafter 
refer to the several decisions on which coun- 
Sel for the parties relied in support of their 
rival contentions on this question. 


14. Counsel for the appellant con- 


‘tended that the order of revocation purported 


to have been made on April 4, 1962, was a 
nullity, as it was made admittedly and mani- 
festly in violation of the principles of natural 
justice; and since it was a nullity, it was 
further argued, it could not possibly merge 
in the order made by the Central Government 
in revision on August 6, 1965. It was also 
argued that the revocation order itself being 
a nullity, the order made by the Central Gov- 
ernment in revision could not have any better 
or greater validity. In other words, it was 
contended that the doctrine of merger does 
not apply to an order which was a nullity 
and that such an order could not make an 
order made in revision of the same a valid 
order. 


15. In support of the contention that 
the order is a nullity on the ground that it 
was made in violation of the principles of 
natural justice counsel for the appellant relied 
on a decision of the Supreme Court in Ram- 
swarup v. Shikarchand, AIR 1966 SC 893. 
In support of his contention that even though 
an order has been made in revision, the 
order purported to have been made by the 
State Government on April 4, 1962, still exists 
as an independent order and can be struck 
down if invalid Mr. Deb relied on a deci- 
sion of the Judicial Committee in Annamun- 
thodo v. Oil Fields Workers' Trade Union, 
(1961) 3 All ER 621. In that case a member 
of a trade union had agreed to obey and ` 
was subject to the rules of the union. He 
was charged with four specific offences but 
the rules under which he was charged gave 
no power to expel him but the rule 
provided a penalty. He attended the 
initial hearing of the charges before the 
General Council of the union and denied 
them. He, however, did not attend the ad- 
journed hearing owing to engagement. He 
was notified that he had been convicted of 
all the charges and had been expelled under 
another rule to which no reference was made 
in the charges. The member concerned then 
appealed to the annual conference of dele- 
gates, who dismissed the appeal. Thereupon 
he brought an action for setting aside the 
order of expulsion. Dealing with the ques- 
tion of his right to relief in the action com- 
menced by him Lord Denning said at P. 625 
of the report that even if the order of ex- 
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pulsion was capable of being affirmed or 
disaffirmed, an appeal could not be held to 
be an act of affirmance but on the contrary 
it was disaffirmance and that it was proper 
for the member to have gone up in appeal 
in the annual conference before coming to 
the Court, even though he was not’ bound 
to do so. It was further held that if the 
original order was invalid for violation of 
rules of natural justice he could still com- 
plain of it notwithstanding his appeal. Rely- 
ing upon this decision Mr. Deb contended 
that the mere fact that an order in revision 
had been made by the Central Government 
did neither save the purported order of re- 
vocation from being held to be a nullity, nor 
did it deprive the appellant of its right to 
attack the order of revocation on the ground 
that it was a nullity. Reliance was next 
placed by counsel for the appellant on a 
decision of the Judicial Committee in Macfoy 
v. United Africa Co. Ltd. also reported in 
(1961) 3 All ER 1169 for the proposition that 
an order which was a nullity was incurably 
bad and that every proceeding which was 
founded on it was also bad and incurably 
bad. Relying on this decision it was argued 
that the purported order of revocation being 
itself void, the order in revision made by 
the Central Government was also void and 
a nullity and even if no relief was asked for 
by the appellant with regard to the order 
made in revision, it still remained a nullity 
and could not affect the rights of the ap- 
pellant. Reliance was next placed by counsel 
for the appellant on another English decision 
in Leary v. National Union of Vehicle Buil- 
ders, (1970) 2 All ER 713. In that case a 
question was posed by the Learned Judge 
namely, ean a deficiency of natural justice 
before a trial tribunal be cured bv a suf- 
ficiency of natural justice before an Appel- 
late Tribunal? In that case a decision of 
a trial tribunal admittedly contravened the 
rules of natural justice, but it was argued 
that this defect had been cured by the sub- 
sequent hearings at the appellate stage where 
_ the rules of natural justice had been complied 
with. It was held that it was no answer to 
a charge of violation of rules of natural jus- 
tice to say that although the trial tribunal's 
order was bad on that ground, nevertheless 
the order made by the tribunal and the ap- 
peal would be binding because rules of natu- 
ral justice had been complied with at the 
appellate stage. The next decision relied on 
by Counsel for appellant was a Bench decision 
of the Madras High Court reported in AIR 
1957 Mad 496. In that case it was held that 
where an order of the inferior tribunal was 
a nullity the order on appeal therefrom could 
be of no greater validity. ] 

16. Jt seems to us that the contention 
of counsel for the appellant on this aspect of 
the case is well founded. The order of re- 
vocation purported to have been made by the 
State Government on April 4, 1962, cannot 
but be held to be a nullity as admittedly it 


was made in violation of rules of patural 
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justice, and since this.was a nullity the order 
made by the Central Government in revision 
even assuming that it was a revision against 
the order of the State Government, can be 
of no greater value or effectiveness. If the 
foundation of a structure is removed, the 
Superstructure cannot stand and must col- 
Japse. It is true that no charge has been 
made by the appellant for violation of rules 
of natural justice with regard to the order 
made by the Central Government in revision. 
But that is of no consequence. Even assum- 
ing the order made by the Central Govern- 
ment to be a good order as it was made 
upon due compliance with procedural rules 
and upon compliance with rules of natural 
justice, the order of revocation made by the 
State Government is not saved and cannot be 
sustained; and if that order cannot be sus- 
tained the order made in revision must fall 
along with it. It is to be remembered that 
the order of revocation was an administrative 
or executive order and so was the order made 
by the Central Government in revision. Dif- 
ferent considerations, however, would apply 
where an order is made by a Court of law. 
But it js not necessary for us to go into that 
question as the order made in this case was 
not an order of a Court of law. 


17. Before proceeding to deal with the 
contention of counsel for the respondents on 
this point I should refer to one other deci- 
sion of the Supreme Court relied upon by. 
counsel for the appellant, namely State of 
U. P. v. Mohammad Nooh, AIR 1958 SC 
86. This decision was relied on for the pro- 
position that where an order has been made 
by the inferior tribunal in contravention of 
rules of natural justice in a manner which 
offends sense of fair play, the superior Court 
might issce a writ of certiorari to correct the 
error of the tribunal of first instance, even 
if an appeal to another inferior tribunal was 
available and recourse was not had to it or 
if recourse was had to it, the appellate tribu- 
nal confirmed what ex facie was a nullity. 
It is plain to us that there is ample autho- 
rity for the proposition that in a case where 
the decision or order of am inferior tribunal 
is a nullity, the decision of the appellate tri- 
bunal from the order of the inferior tribunal 
can have no better effect. 


18. Mr. Nani Coomar Chakrabarti ap- 
pearing for the respondents contested the 
above contention of counsel for the appellant 
on the ground that the order of the Central 
Government made in revision not having 
been challenged by the appellant in its writ 
petition, no relief could be granted to the 
appellant. He argued that even if the order 
of the State Government revoking the grant 
was struck down, the Central Government’s 
order in revision would still stand and, there- 
fore, no relief could be granted to the appel- 
lant. In support of this contention he relied 
on a decision of the Supreme Court in Madan 
Gopal v. Secy. to Govt. of Orissa., AIR 1962 
SC 1513. In that case the Orissa Govern- 
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ment rejected an application for grant 
of a mining lease and thereupon a review 
application was made to the Central 
Government under Rule 57 of the Mine- 
ral Concession Rules, 1949. The review 
petition was rejected by the Central Govern- 
ment and thereupon a writ petition was filed. 
It was held that the writs of the Orissa High 
Court did not go beyond the territories sub- 
ject to the jurisdiction of that High Court 
and the Central Government not being locat- 
ed within the territory subject to the jurisdic- 
tion of the Orissa High Court it would be 
useless to issue a writ against the Orissa 
Government as the Central Government's 
order rejecting the review petition would still 
stand. This decision came before the amend- 
ment of Article 226 of the Constitution and 
as it was based only on the question of terri- 
torial. jurisdiction of the Orissa High Court 
it is of little assistance in this case. Secondly, 
what is of still greater importance is that 
there was no charge that the decision of the 
State Government was a nullity. Thirdly, 
under Rule 60 of the Mineral Concession 
Rules, 1949 the order of the Central Govern- 
ment passed in revision was final and there 
is no such provision in the Rules now in 
force. In my view these factors clearly dis- 
tinguish the decision of the Supreme Court 
from the facts of the case now before us. 
Reliance was also placed by counsel for the 
respondents on another decision of the 
Supreme Court in Shankar Ramchandra v. 
Krishnaji Dattatraya, AIR 1970 SC 1. In 
that case it was held that where the appellant 
Court in exercise of its revisional jurisdiction 
dismissed the revision application that order 
became merged with the order against which 
the revision application was moved and there- 
after the order made in revision could not be 
challenged by another set of proceedings in 
the High Court under Articles 226 and 227 
of the Constitution. This decision in our 
view is of no assistance to the respondents, 
firstly, because it was an order of Court, and 
secondly, because the question of nullity was 
not involved as in the case now before us. 


19. 'The next contention of the coun- 
sel for the appellant was that the State Gov- 
ernment did not give any reasons in the 
order revoking the grant of the licence and 
the Central Government also rejected the revi- 
sion application without assigning any rea- 
sons. It was argued that the order made by 
the State Government and also by the Cen- 
tral Government in revision are invalid as 
no reasons have been set forth as to why 
the grant has been rejected. In support of 
this contention reliance was placed on a 
decision of the Supreme Court in Bhagat Raja 
v. Union of India, AIR 1967 SC 1606. This 
point, however, does not appear to have been 
faken before the trial Court and we do not 
See any reason why we should allow the ap- 
pellant to urge this point at this stage. 


20. ` It was next argued by counsel for 
the appellant that the order was invalid as 
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it was never communicated to the appellant. 
In other words, it was contended that as the 
order of revocation clearly purported to 
affect the appellant’s right to property, and 
as this order was never communicated to the 
appellant the order of revocation did not 
affect the appellant's right to remain in pos- 
session of and exploit the mines. In support 
of this contention counsel for the appellant 
relied upon a decision of the Supreme Court 
in Bachhittar Singh v. State of Punjab, AIR 
1963 SC 395 in which it was held that in 
order to make the opinion of the State Gov- 
ernment a decision of the Government it 
must be communicated to the person con- 
cerned. Relying on this decision it was 
argued that the order of the State Govern- 
ment dated April 4, 1962, revoking the grant 
of the licence was at no stage communicated 
to the appellant, it did not have the effect 


of affecting the appellants rights at 
ali. I am, however, unable to ac- 
cept the appellants contention that 


the order of revocation was not communi- 
cated to the appellant. In Bachhittar Singh’s 
case (supra) it was common ground that the 
order of the Revenue Minister setting aside 
the earlier order of dismissal and making an 
order of reversion was not at any stage com- 
municated to the employee concerned. In 
this case, on the other hand, the letter of 
April 11, 1962, from the Collector of Keon- 
jhar clearly informed the appellant that the 
State Government had been pleased to revoke 
the order in which the mining lease was 
granted to the appellant. Indeed, it cannot 
be said that this was not an official commu- 
nication. It is true that the order of the 
State Government as such was not commu- 
nicated to the appellant, but it cannot be 
Said that the appellant was never informed 
about the revocation order purported to have 
been made by the State Government. In our 
view, it.cannot be said that the order is in- 
valid and incapable of affecting the appel- 
lant's rights for want of communication of 
the same to the appellant. But though we 
hold that there was sufficient communication 
of what is claimed to be an order of revo- 
cation, it has still to be seen if an order of 
revocation was at all made by the State 
Government and if no such order was at all 
made, none could be communicated and the 
purported communication could not bring 
One into existence. 

21. The next contention of counsel 
for the appellant was that the order was bad 
for non-compliance with Article 166 (1) of 
the Constitution. That article requires that 
all executive action of the Government or 
State shall be expressed to be taken ir the 
name of the Governor and orders and ins- 
truments made in the name of the Governor 
Shall be authenticated in such a asser as 
may be specified in Rules to be mat. 5. the 
Government, and tke validity of an onder 
which is duly authenticated sha not be call- 
ed in question on the ground that it is aot 
an orier made by the Governor. Yn this case 
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i. is claimed by the respondent that the order 
was canzo on April 4, 1962, that being the 
vate. ca which the Secretary to the Govern- 
ment cf Orissa appended his signature to 
what iz claimed to be an order of revoca- 
tion. The memorandum which is claimed to 
tc aa order is as follows:— 


"Iz view of the advice given by the Law 
Department there could be no objection to 
issuc an order revoking the grant of the 
caining lease to Messrs. Serajuddin and Co., 
in respect of the area of 99 acres in Keon- 
jhar District relating to which he filed a writ 
retition and which has since been dismissed. 
The Collector may also be directed to ask the 
„arty to stop working the mines immediate- 
ly aad to intimate the date of stoppage of 
working the mine thereafter. Further action 
to be taken will depend on the information 
to be made available by the Collector". 

22. It is the order mentioned above 
which is claimed by the respondent to be the 
erder of revocation. The appellant contend- 
«d that assuming this was the order, it must 
be held to be invalid for non-compliance of 
the provisions in Article 166 of the Consti- 
tution. In support of this contention reli- 
ance was placed by counsel for the appel- 
lant on a decision of the Supreme Court in 
Dattatraya Moreshwar v. State of Bombay, 
AIR 1952 SC 181. In that case it was held 
that whenever executive action was taken by 
an order or instrument, it should be express- 
ed to be taken in the name of the Governor, 
in whom the executive power of the State 
was vested and it should further be authen- 
ticated in the manner specified in íhe Rules 
framed under Clauses (1) and (2) of Arti- 
cle 166 and that when an order was authen- 
ticated in compliance with Clauses (1) and (2) 
the order would be immune from challenge 
in a court of law. It was also held that non- 
compliance with these provisions would lead 
to the result that the order in question would 
loose the protection which it would other- 
wise enjoy if the proper mode for expression 
and authentication had been adopted, and 
that if an order is challenged in a court of 
law on the ground that it was not made by 
the Governor, the onus would be upon the 
State authorities to show affirmatively that 
the order in fact was made by the Gover- 
nor in accordance with Rules framed under 
Article 166 of the Constitution. It was final- 
ly held that the provision in Article 166 was 
directory and not mandatory in character. 
Relying on this decision it was firstly argued 
that ex facie there was non-compliance with 
Clause (1) of Article 166 as the purported 
Order was not expressed to have been taken 
in the name of the Governor. It was second- 
ly argued that there was no authentication 
as required by Clause (2) of Article 166 and 
there were no Rules made by the Governor 
regarding authentication of executive order. 

23. In contesting the argument of 
ceunsel for the appellant, counsel for the res- 
pondent relied on the affidavit affirmed by 
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Upendra Nath Mandal on November 13, 
1970. In paragraph 3 of this affidavit it is 
Stated that the order of revocation of the 
grant was passed by Sri D. L. Purakayastha, 
Secretary to the Government of Orissa, De- 
partment of Mining and Geology, as the Offi- 
cial Head of that department in accordance 
with Rule 6 of the Business Rules, after ob- 
taining necessary opinion of the Legal Re- 
membrancer, Orissa. 1n support of this 
contention counsel for the respondent relied 
on a decision of the Supreme Court in Chitra- 
lekha v. State of Mysore, AIR 1964 SC 1823. 
for the proposition that the provisions of 
Article 166 were directory and not manda- 
tory and that even if an order of the State 
Government was not made in accordance 
with the provisions in Article 166, it could 
still be established as a question of fact that 
the order was issued in fact by the -State 
Government or the Governor. This decision 
to our mind is of no assistance to the res- 
pondents in this case because it does not 
appear from the materials on record that 
apart =rom the office notes of the Legal Re- 
membrancer and the Secretary and Deputy 
Secretary hereinafter referred to any order 
was made by the State Government revok- 
ing the sanction of the lease to the appel- 
ant. 

24. It appears from the note quoted 
above, which is claimed to be the order of 
revocation, that it records that there would 
be no objection to issue an order revoking 
the grant of the mining lease to Messrs. 
Serajuddin and Co. It is apparent that this 
is not the order itself and it contemplates 
an order to be made for the purpose and 
records that there would be no objection to 
the issue of such an order. Counsel for the 
respondent, however, claimed that the note 
quotec above is the order itself and should 
be treated as such. We are unable to accept 
this contention. We have no doubt in our 
mind that the note signed by Sri P. Tripathi, 
Deputy Secretary, on April 3, 1962, and by 
Sri D. L. Purakayastha, Secretary, on April 
4, 1962, cannot be treated to be the order of 
revocation. This note is an office note by 
the Deputy Secretary of Mining and Geo- 
logy Department, for consideration by the 
Secretary of that Department. In this note 
the words:— “There could be no objection 
to issue an order revoking the grant of min- 
ing lease” make it clear that a separate and 
independent order is contemplated by the 
note, and that the note is not the order it- 
self. If this is the order of revocation it- 
self, to be communicated to the party con- 
cerned as such, it would be altogether mean- 
ingless and irrelevant. What is still more sig- 
nificant, however, is that in the note of the 
Legal Remembrancer printed at pp. 109-110 
of the paper book, the office note has been 
set out verbatim at the bottom of the Legal 
Remembrancer’s note and thereafter the fol- 
lowing note appears: “Therefore, orders re- 
voking the grant order for execution of the 
lease may now be obtained so that the Col- 
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lector may take over possession of the mines 
immediately." This note makes it abundant- 
ly clear that the note signed by the Deputy 
Secretary on April 3, 1962, and by the Sec- 
retary on the following day is not the order 
of revocation of the grant of mining lease. 
If the note signed by the Secretary on April 
4, 1962, is to be treated as the order of revo- 
cation there could be no point in recording 
after the note that: "Orders revoking the 
grant order for execution of the lease may 
now be obtained". In our view, therefore, 
an order for revoking the mining lease was 
not made by the State Government at any 
point of time, though the office note quoted 
above authorised issue of such an order. In 
our view therefore, no order of revocation 
was made by the State Government at any 
stage. I shall revert to this subject later 
when I deal with the question of Rules of 
business. 

25. Our attention was drawn by 
counsel for the respondent to another deci- 
sion of the Supreme Court in State of Pun- 
jab v. Khemi Ram, AIR 1970 SC 214, in 
support of his contention that the letter from 
the Collector, Keonjhar, was sufficient com- 
munication of the order of revocation to the 
appellant. In that case it was held that 
where a Government servant was on leave 
preparatory to retirement and an order sus- 
pending him was communicated to him by 
telegram to his home address before his date 
of retirement, there was sufficient communi- 
cation of the order of suspension and it was 
immaterial when he actually received the 
order. This decision is of no assistance to 
the respondent as there was no dispute that 
an order of suspension was made, and the 
only question was whether although the for- 
mal order of suspension was not received by 
the employee until after the date when he 
was due to retire, the order became effec- 
tive from the date of communication, and it 
was immaterial when he actually received 
the order. In the case now before us no 
order of revocation appears to have been 
made by the State Government as we have 
held earlier in this judgment and, therefore, 
none could be communicated to the appel- 
lant. The appellant's contention in this case 
js that since there was no order of revoca- 
tion of the grant of lease there could be no 
communication of any such order. On the 
materials on record an order of revocation 
ef the grant was never in fact made by the 
State Government and, therefore, there could 
be no communication of any such order of 
revocation. 

26. Counsel for the respondent argu- 
ed that the writ petition was not maintain- 
able on the ground that no legal right of the 
appellant had been infringed or invaded. He 
argued that the foundation of the exercise of 
jurisdiction by this court of powers under 
Article 226 was the existence of a legal right 
and the infringement thereof. In support of 
this contention reliance was placed on a 
decision of the Supreme Court in State of 
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Punjab v. Suraj Prakash, AIR 1963 SC 507. 
In this case it was held the appellant had 
neither any legal right nor was there any in- 
fringement of such a right. It was next 
argued on behalf of the respondent that this 
was a case of grant of a mining lease, which 
was subject-matter of an agreement and as- 
suming that there was a breach of the agree- 
ment for grant of the mining lease, the pro- 
per remedy of the appellant was to seek relief 
in a duly constituted suit and not by a peti- 
tion in the writ jurisdiction of this Court. 
In support of this contention reliance was 
placed on a decision of the Supreme Court 
in State of Orissa v. Ram Chandra Dev, AIR 
1964 SC 685.  Relying on this decision it 
was argued that the case involved question 
of title to immovable property and, there- 
fore, it ought not to be tried in the writ ju- 
risdiction of this court and that being so, 
the appellant had no right to maintain a 
writ petition to enforce its claim under the 
agreement to grant a lease. 


27. On the question that the appel- 
lant had no legal right and that its rights to 
the property had been extinguished, reliance 
was placed by counsel for the respondent on 
Rule 28-A of the Mineral Concession Rules, 
1949, which says that when a mining lease is 
granted, the formal lease shall be executed 
within 6 months of the order sanctioning 
the lease, and if no such lease is granted 
within this period the order sanctioning the 
lease shall be deemed to have been revoked. 
It was argued that as more than 6 months 
had expired since the grant of the 
lease and no formal lease had been execut- 
ed within a period of 6 months, (quite ap- 
part from the order of revocation) the order 
sanctioning the lease should be deemed to 
have been revoked by operation of Rule 
28-A. We are unable to accept this conten- 
tion of counsel for the respondent for more 
than one reason. In the first place if the 
order sanctioning the lease is to be deemed 
to have been revoked under R. 28-A of the 
said Rules, there was no point in the respon- 
dent’s claim that an order revoking the lease 
had "been made on April 4, 1962. In the 
Second place, under the proviso to Rule 28-A 
the lease cannot be deemed to have been re- 
voked as admittedly the State Government 
permitted the appellant to remain in posses- 
sion of the leasehold property long after the 
expiry of 6 months and kept in requesting 
the appellant to expedite the execution of the 
lease. It is clear, therefore, that the State 
Government permitted the appellant to exe- 
cute the formal lease after the expiry of the 
period of 6 months. For these reasons, the 
contention on behalf of the respondent that 
the grant of lease should be deemed to have 
been revoked cannot be accepted. 


28. Turning now to the contention of 
counsel for the respondent that the questions 
involved in the writ petition related to im- 
movable property and, therefore, the appel- 
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lant was not entitled to relief on a writ peti- 
tion, it is to be seen that the subject-matter 
of challenge in the appellant's writ petition 
was the order made By the Secretary to the 
State Government on September 22, 1967, on 
the ground that the order of revocation of 
the grant of lease purported to have been 
made by the State Government was a nullity 
firstly because of violation of rules of natu- 
ral justice and secondly because no such 
order was in existence and none was com- 
municated to the appellant at any time. It 
should be borne in mind that it is now set- 
tled law that even in respect of executive 
orders the State Government or a public or 
statutory authority is to act fairly so as not 
to infringe a legal right. If the appellant had 
the legal right to occupy the land 
and exploit the mineral, and if such 
a.right is infringed by an order made in 
violation of rules of natural justice, such an 
order would be open to review by this court 
jn its exercise of writ jurisdiction. It may 
be that the effect of the order whether up- 
held by this court or struck down by ap- 
propriate writs would have the effect of af- 
fecting the right to immovable property. But 
the mere fact that the right to property is 
involved cannot exclude the jurisdiction of 
the writ court to adjudicate upon the vali- 
dity of the order which is challenged on the 
ground that it was made in violation of the 
tules of natural justice. 


^ 29. Furthermore, the interpretation 
and effect of the Mineral Concession Rules 
of 1949 and 1960 are clearly involved in 
this case. On the one hand it was claimed 
by counsel for the respondent that under 
Rule 28-A of the 1949 Rules the order sanc- 
tioning the lease should be deemed to have 
been revoked as a formal deed of lease had 
not been executed within 6 months from the 
date of sanction of the lease. On the otber 
hand, Mr. Deb contended that there was no 
such provision in the 1960 Rules which were 
applicable in this case, under which it could 
be said that the sanction of the lease stood 
automatically revoked as the formal docu- 
ment was not executed within a certain 
period. It is in this context, and keeping 
in mind the rival contentions of the parties, 
that the question of the appellant's right to 
maintain the writ petition has to be deter- 
mined. It is well settled that the question of 
title to immovable property which involves 
determination of disputed questions of fact 
cannot ordinarily be adjudicated upon by 
the writ Court in exercise of its jurisdiction 
under Article 226. But this is primarily be- 
cause of the fact that such questions cannot 
be decided without taking into considera- 
tion evidence, both oral and documentary, 
which can be more conveniently gone into 
in a suit. But where, as in this case, there 
is no dispute on the questions of fact and 
the challenge is to an order directing a party 
to quit possession and cease work on Gov- 
ernment land, and where such a challenge is 
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based on the ground that it is a nullity for 
violation of rules of natural justice, and also 
on the ground that such an order was never 
in fact made by the State Government, I 
see no reason why the writ court would be 
incapable of giving relief to a petitioner, if 
otherwise he is entitled to such a relief. 

30. Counsel for the appellant con- 
tended that his client was not seeking to en- 
force in the writ petition a contractual right 
only, but its claim was based on a statu- 
tory right. He said that the claim was. based 
on the rights conferred upon him under the 
Mines and Minerals (Regulation and Deve- 
lopment) Act, 1957 and the Mineral Conces- 
sion Rules of 1949 and 1960. He drew our 
attention to a letter from the Under-Secre- 
tary to the Government of Orissa dated De- 
cember 3, 1949, addressed to several parties. 
This letter is Annexure "A" to the petition 
and in this letter the parties were invited to 
submit fresh applications for mining lease in 
accordance with the provisions of the said 
Act and the Rules. Our attention was also 
drawn to paragraph 4 of the petition in which 
it is stated that the appellant was invited to 
submit application for a mining lease in ac- 
cordance with the provisions of the said Act 
and the Rules and to Rule 31 of the Mine- 
ral Concession Rules, 1960, which empowers 
the State Government to revoke an order 
granting a mining lease, if a lease is not 
executed within 6 months of the order, or 
within such further time as the State Gov- 
ernment may allow. Relying on this provi- 
sion in the Rules and the invitation of the 
State Government to the appellant to submit 
an application for a lease, counsel for the 
appellant contended that what his client 
was seeking to enforce was a statutory right 
and not a contractual right. It seems to us 
that this contention of counsel for the ap- 
pellant is well founded. A mining lease could 
be granted only under the provision of the 
said Act and the Rules, and the appellant 
was invited to make an application in ac- 
cordance with these Rules. Such an applica- 
tion was made, and the State Government 
agreed to grant a lease to the appellant, and 
allowed it to go into possession and exploit 
the mides. It is now claimed on behalf of 
the State Government that the grant has been 
revoked, as no lease was executed within the 
period contemplated by the said Rules. This 
tight of the State Government is the subject- 
matter of challenge in the writ petition in 
which the validity of an order made on Sep- 
tember 22, 1967, directing the appellant te 
cease works and quit possession had been 
made. It seems to us that the rights of the 
appellant, such as they are, are statutory 
rights under the said Rules and the claim of 
the State Government to revoke the grant of 
the lease is also founded on the provision in 
the said Rules. It cannot, therefore, be said 
that the claim of the appellant is based only 
on a contract and, therefore, such claim 
should be enforced in a suit only. Before 
proceeding to consider other questions I 
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Should briefly refer to a Bench decision of 
this Court, to which I was a party, relied 
upon by counsel for the respondent. This 
decision is reported in AIR 1973 Cal 
220. In that case an order of reversion was 
challenged on the ground that it was expres- 
sed to have been made in the name of the 
Governor. The validity of the order, how- 
ever, was upheld because it was proved that 
under the Rules of Business, an order relat- 
ing to the Police Department was required to 
be made by a Secretary to the Government, 
and an affidavit was affirmed by the Chief 
Secretary to the State Government, in which 
it was stated that the order was made by the 
Home Secretary in consultation with the 
Chief Secretary. It was in these facts that 
it was held that Rules of Business having 
been complied with, the order of reversion 
could not be challenged on the ground that 
it was not expressed to be made in the name 
of the Governor. In this case, on the other 
hand, no Rules of Business have been pro- 


duced before us in support of the 
contention that the order though not 
made in the name of the Governor 
was a valid order, as the requirement 


of the Rules of Business had been complied 
with. The only Rule on which reliance was 
placed by counsel for the respondent in sup- 
port of his contention was Rule 6 (iii) of 
Orissa Secretariat Instructions No. 1 which 
is printed at p. 91 of the Paper Book. This 
Rule, as we read it, deals with the question 
of the authority of the Secretary/Additional/ 
Joint Deputy Secretary or Under-Secretary to 
decide a case himself and also to decide if 
it was a matter of such importance that it 
Should be submitted to a higher officer. Even 
if this Rule is construed to confer on a 
Secretary or Additional or Joint or Deputy 
or Under-Secretary to take a decision in a 
matter or to make an order on behalf of 
the State Government, the question is where 
is the order of the State Government dated 
April 4, 1962? As I noticed earlier the 


office note of the Deputy Secretary of April: 


3, 1962 bearing an endorsement of D. L. 
Purakayastha dated April 4, 1962 can by no 
means be said to be an order made by the 
Secretary or the Deputy Secretary On a 
a plain reading of the office note it is clear 
to us that it 1s a decision to the effect that 
there is no objection to issue an order re- 
voking the grant of the mining lease to the 
appellant. The third endorsement of the 
Secretary at the bottom of this office note is 
as follows: 
i "D. S. order above. Draft for appro- 
val.” ` 
Quite plainly the Secretary was directing 
the Deputy Secretary to put up a draft of 
the order to be made for approval. No such 
draft of order, much less a final order, ap- 
pears to have been made and communicated 
to the appellant. Even assuming, therefore, 
that the Rule mentioned above authorises 
the Secretary or the Deputy Secretary to 
make an order, we cannot but come to the 
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conclusion that no such order was ever made, 
and no such order came into existence. The 
Office note mentioned above authorising the 
issue of an order revoking the grant of the 
mining lease appears never to have been im- 
plemented and acted upon. If an order as 
contemplated by the office note was in fact 
made, before such an order could be made 
a draft of the order for approval of the 
Secretary must have been made by the 
Deputy Secretary and sent to: the Secretary 
for approval No such thing appears to have 
been done. The order contemplated by the 
Office note never came into existence. In 
these facts there is no escape from the con- 
clusion that counsel for the appellant was 
right in his contention that no order was 
made by the State Government for revoca- 
tion of the grant of the mining lease to the 
appellant, and that being so, the order dated 
September 22, 1967, made by the Secretary 
to the State Government, directing the ap- 
pellant to stop working and to quit posses- 
sion of the land was invalid. Counsel for 
the respondent said that this order of the 
Secretary was only a consequential order, 
made pursuant to an order previously made 
revoking the grant made by the State Gov- 
ernment. He is right in his contention be- 
cause the Secretary in the order of Septem- 
ber 22, 1967, clearly recites as follows: 
"Whereas you failed to execute the said 
lease till April 1962 and the orders of grant 
were revoked by the State and you were 
asked to stop working of the mines and quit 
possession immediately by the Collector, 
Keonjhar, in the letter No. 924, dated 11-4- 
1962 which was received by you in time.” 


31. This order, which is the subject- 
matter of challenge in the writ petition, ap- 
pears to have been made sometime after an 
order purported to have been made revoking 
the grant of the mining lease, and was in 
truth intended to give effect to the order of 
Tevocation. It concludes by directing the ap- 
pellant to stop working, and quit possession 
of the area, within a period of 30 days from 
the date of receipt of the notice, failing which 
action will be taken as deemed proper. 
Quite plainly the respondents intended the 
communication of September 22, 1967, to be 
a notice to the appellant pursuant to the 
order purported to have been made revoking 
the grant. But no order revoking the grant 
having been made the notice itself which is 
founded on a previous order of revocation 
cannot be sustained. If the order of revoca- 
tion itself was not made, the Secretary had 
no authority or jurisdiction to issue the 
notice or order directing the appellant to 
Stop work or quit possession of the area. 


. 32. I now come to the revision ap- 
plication filed by the appellant under Rule 54 
of the Mineral Concession Rules, 1960. This 
application was directed against the order of 
the Collector, Keonjhar, made on April 11, 
1962. There is no reference in the applica- 
tion to the order claimed to have been made 
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by the State Government on April 4, 1962. 
The order of the Collector, as I have noticed 
earlier, also requested the appellant to stop 
work of the mine on receipt of the order 
and fo quit possesion forthwith. This order 
of the Collector was also incidental to the 
purported order of revocation claimed to 
have been made by the State Government 
earlier. If no such order was made by the 
State Government revoking the grant of the 
mining lease, the Collector Keonjhar, could 
have neither authority nor jurisdiction to 
issue an incidental order requiring the appel- 
lant to stop work and quit possession.  As- 
suming this order has merged in the order 
made by the Central Government on the 
revision. application of the appellant, the 
order made in revision can have no better 
or greater effect that the order made by the 
Collector on April 11, 1962. The Collector's 
order was an order made without jurisdic- 
tion, as it did not have the previous order 
of the State Government revoking the lease 
to support it. The order of the Central Gov- 
ernment made in revision can certainly be 
not of any greater efficacy. That conclusion 
seems to us to be irresistible. 


33. It seems to me, however, that 
what the appellant sought in the writ peti- 
tion was not an order for enforcement of its 
rights, but a writ or order striking down 
the order dated September 22, 1967. It is 
this order which is the subject-matter of chal- 
lenge in the writ petition. The appellant did 
not ask for a writ or order directing the 
respondent to execute a lease in respect of 
the land, nor did it seek any relief with re- 
gard to any agreement for grant of a lease. 
'The appellant's contention is that the order 
of September 22, 1967, was invalid as there 
was no order of revocation, which alone 
could have enabled the respondents to make 
the order complained of, and secondly be- 
cause the order complained of was made in 
violation of rules of natural justice. It has 
made a specific case in paragraph 25 of the 
petition that no notice of hearing or oppor- 
tunity of being heard was given to the ap- 
pellant with regard to the purported order 
of revocation of the grant and of the work- 
ing permission. It is true that it is an ad- 
ministrative or executive order but even in 
such order the State Government should 
have acted fairly and justly. It is not denied 
by the respondents that no opportunity of 
being heard was given to the appellant either 
with regard to the purported order of revoca- 
tion of grant made on April 4, 1962, or with 
regard to the impugned order'of September 
22, 1967. The observations of the Supreme 
Court in A. K. Kraipak v. Union of India, 
AIR 1970 SC 150 that the dividing line be- 
tween administrative power and quasi-judi- 
cial power was thin and was being gradual- 
ly obliterated and that even in exercise of 
administrative power the State and its ad- 
ministrative officers should act fairly and 
justly are apposite. Quite plainly the ap- 
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pellant was vitally affected by the purported 
order of revocation and the impugned order 
to cease work and quit possession. It had 
invested large sums of money and had work- 
ed the mines for a number of years with the 
licence and permission of the State Govern- 
ment. If the State Government thought that 
an order of revocation of the grant or the 
impugned order of September 22, 1967, 
should be made, it should have given to the 
appellant an opportunity of being heard and 
to show cause why such orders should not 
be made. Neither the statute nor the rules 
prohibit an opportunity of being heard being 
given to a party. If such was the case, 
namely, that the statute or the rules provid- 
ed that an order of revocation of the grant 
or an order to stop work and quit posses- 
sion could be made and it was not neces- 
Sary to give an opportunity of being heard 
to be given to the party concerned, there 
would have been an end of the matter. But 
that is not the case here. Neither the sta- 
tute nor the rules forbid an opportunity of 
being heard being given to the party con- 
cerned. 


34. Our attention was drawn by 
counsel for the appellant to the decision of 
the Supreme Court in D. F. O., South Kheri 
v. Ram Sanehi Singh, (1971) 3 SCC 864 = 
(AIR 1973 SC 205). In that case at an auc- 
tion by the Forest Officer a person purchas- 
ed the right to cut timber for a certain 
period from specified forest lots. An order 
was made by the Divisional Forest Officer 
that certain sleepers cut against the allotment 
of 1965-66 were "wrong" as they were cut 
in November, 1966, and cancelled those 
sleepers and directed that they be “passed 
against” the allotment for 1966-67. The 
timber was already removed by the pur- 
chaser with the sanction of the forest au- 
thorities. A writ petition filed by the pur- 
chaser was dismissed by the trial court but 
an appeal preferred against the judgment 
was allowed by the Division Bench of the 
Allahabad High Court. The matter ultimately 
went up to the Supreme Court and it was 
held that merely because the source of a 
tight was initially in a contract, the party 
injured by an arbitrary and unlawful action 
on the part of a public authority was not 
bound to resort to a suit and was not debarr- 
ed from getting the relief in a writ petition. 
Jt was further held that as the Divisional 
Forest Officer made the order of cancella- 
tion without calling for an explanation from 
the purchaser and gave him no hearing be- 
fore passing the order, the order was liable 
to be set aside on the simple ground that it 
was passed contrary to the rules of natural 
justice. On the same point reliance was also 
placed by counsel for the appellant on the 
decisions of the Supreme Court reported in 
AIR 1968 SC 718 and AIR 1971 SC 1021. 
The position seems to us to be that even if 
the contention of counsel for the respondent 
that the appellant's rights were based on a 
contract is accepted, the order of revocation 
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purported to have been made on April 4, 
1962, as also the impugned order must ‘be 
struck down on the ground of violation of 
rules of natural justice, as no opportunity 
was given to the appellant to make represen- 
tations against the purported order of re- 
vocation and the impugned order. Assum- 
ing such an order of revocation was made 
as claimed by the respondents, it ought not 
to have been made without giving to the ap- 
pellant an opportunity to make representa- 
tions against the proposed order of revoca- 
tion. Admittedly in this case no such op- 
portunity was in fact given and, therefore, 
the impugned order must be struck down. 

35. The appellant, it should be re- 
membered, has asked for appropriate writs 
and orders against the order dated Septem- 
ber 22, 1967. The order of revocation of 
the grant claimed to have been made on 
April 4, 1962, was not the subject-matter of 
challenge in the writ petition, because as I 
have noticed earlier no such order was com- 
municated to the appellant. The order of 
September 22, 1967, is based on the purport- 
ed order of revocation made by the State 
Government, as appears from the text of the 
recital in the order itself. Counsel for the 
respondent was right in his contention that 
the order of September 22, 1967, was inci- 
dental to the order of revocation made by 
the State Government. It is to be noticed 
that even with regard to the order of Sep- 
tember 22, 1967, incidental to the order of 
revocation though it was, no opportunity of 
being heard was given to the appellant. The 
appellant was summarily directed to stop 
work and quit possession without in any way 
being called upon to explain why such an 
order should not be made against it. 

36. If the order of revocation pur- 
ported and claimed to have been made by 
the State Government on April 4, 1962, goes, 
as it must, the order of September 22, 1967, 
must go along with it, as it cannot stand on 
its own. This order is founded on the ear- 
lier order of revocation purported to have 
been made by the State Government. If the 
foundation goes the superstructure cannot 
remain. This conclusion, in our view, is in- 
escapable in the facts of this case. It is no 
more open to a public servant to act arbi- 
trarily in violation of the cardinal and fun- 
damental principle of natural justice namely, 
an opportunity of being heard and of making 
representations against an order. proposed to 
be made affecting the rights of a citizen, 
even if such a right initially arises from a 
contract. Even if such an order is duly and 
lawfully communicated to the party affected 
it cannot be sustained and must be struck 
down on the ground of violation of the car- 
dinal 'and fundamental principle of natural 
justice mentioned above. 


. 37. For reasons mentioned above, 
this appeal is allowed. The judgment and 
order under appeal are set aside. The rule 
is made absolute. Let a writ in the nature 





Skabeo (P)'Ltd. v. State of W. B. (R. M. Datta J.) 


[Prs. 1-2] Cal. 307 


of mandamus issue directing the respondent 
No. 1 to withdraw, recall and cancel the 
order dated September 22, 1967, and forbear 
from giving effect thereto in any manner. 
Each party to pay its costs. The respon- 
dents will however, be at liberty to act ac- 
cording to law. 

A. K. JANAH, 


.:— `I agree. 
Appeal allowed. 


AIR 1974 CALCUTTA. 397 (V 61 C 67) 
RAMENDRA MOHAN DATTA, J. 
Skabeo (P) Ltd., Petitioner v. The State 

of West Bengal, Respondent. 

Award Case No. 173 of 1973, D/- 12-6- 

974. 

Index Note: — (A) Arbitration Act 
(1940), Sections 11, 5 — Misconduct — Re- 
fusal to carry out Court’s peremptory order 
to make and file award within extended time 
— Independent legal advice sought behind 
the back of parties — Arbitrators conduct 
amounts to misconduct, which called for his 
removal under Section 11 read with Sec. 5. 

(Paras 9, 10, 11, 12) 

Brief Note:— (A) Arbitrator, who was 
to act impartially, could not seek the advice 
of a lawyer and specially of a Government 
lawyer, without referring the matter to the 
parties themselves. AIR 1967 Cal 291, Dis- 
ting. (Paras 10, 11) 


Cases Referred: - Chronological Paras 
AIR 1967 Cal 291, Arbn. Hindustan Steel v. 


Apeejay (P) Ltd. 14, 15 
Mrs. Banerjee, < for Respondent. 
ORDER:— This is an application 


under Sections 5 and 11 of the Arbitration 
Act, 1940, inter alia, for an order that leave 
be given to revoke the authority of the ap- 
pointed Arbitrator, Sri P. K. Dey, a Super- 
intendent Engineer, Government of West 
Bengal and for his removal from further act- 
ing as such Arbitrator. The petitioner asks 
for the appointment of some other compe- 
tent person as Arbitrator in the place and 
stead of Sri Dey. 


2. According to the petitioner, the 
Arbitrator has misconducted himself by ex- 
pressing his unwillingness and/or refusal to 
proceed with the arbitration on a signed copy 
of the minutes of the order of this Court 
passed on July 31, 1973 by S. K. Roy Chow- 
dhury, J. The order was as follows :— 


"The Court: Time to make and file the 
Award by the Arbitrator is extended till 15th 
November, 1973. Arbitrator to make as 
many sittings as possible so as to complete 
the arbitration proceedings within time. This 
extension is peremptory unless good cause is 
shown.  Arbitrator and all parties to act on 
a signed copy of the fiat of this order." 
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3. Upon .receipt of the copy of the 
order the Arbitrator wrote to the petitioner's 
Solicitor as follows:— j 

“Sir, 

Under advice of my Government Plea- 
der, I am to inform that necessary action on 
my part will be taken on receipt of “certi- 
fied Copy” of the Hon’ble Court’s order.” 
Copies of the said letter were forwarded for 
information to (1) The Executive Engineer, 
Kangsavati Canals Division No. 2, Khatra, 
Bankura, (2) Chief Engineer (I) West Ben- 
gal, and (3) Deputy Secretary I and W De- 
partment, West Bengal. 

4. The petitioner’s Solicitor, Mr. Kar, 
wrote back on August 28, 1973 to the fol 
lowing effect:— 

“Dear Sir, 

Your letter No. 1138/IM/117 dated 23-8- 
1973. 

The Court has empowered you to pro- 
ceed with the arbitration on a copy of the 
minutes of the order which has been 
countersigned by the Court Officer as evi- 
dence of genuineness of the order made. 
Formal drawing up of the order and obtain- 
ing of the certified copy will take long time 
and this period should not be wasted. 1t 
may be that it will not be available before 
the time runs out. 

You are therefore requested to act on 
the signed copy as directed by the Court. 

Yours faithfully, 
Sd/- R. C. Kar.” 

5. On 8th September, 1973, the Arbi- 
trator, Sri Dey, wrote to the Superintendent 
Engineer (D, Kangsabati Circle, Bankura, in- 
sisting on the certified copy being sent and 
wrote as follows:— 

“Sir, 

The certified copy of the Hon'ble Court's 
order may kindly be sent for my necessary 
action.” 

Copies of the said letter were sent to the 
said authorities as mentioned above. 

6. On 22nd September, 1973, Mr. Kar 
again wrote to the Arbitrator to the follow- 
ing effect :— 

“Dear Sir, 

This has reference to your Memo No. 
12091/IM-117 dated 8th September, 1973. 

I can do no better than to refer you to 
my earlier letter to you dated the 28th 
August, 1973, on the subject which will 
speak for itself. A copy of the said letter is 
again enclosed for your ready reference. It 
is unfortunate that in spite of directions con- 
tained in the order you are not proceeding 
with the reference. 
Enclo:— Yours faithfully, 
Sd/- R. C. Kar.” 

7. Tt appears that the Arbitrator sud- 
denly changed his mind sometime during the 
end of September, 1973 and expressed his 
desire to proceed in the matter but by that 
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time the extended time was nearly at an end 
and a long time was allowed to be wasted 
because of such unreasonable and whimsical 
attitude of the arbitrator. On 19th October, 
1973, the petitioner's Solicitor stated that the 
Court was closed and consequently the Soli- 
citor's office remained closed during the Long 
Vacation. 


8. On 14th November, 1973, when 
the Court reopened the notice of motion was 
taken out. A day thereafter the Arbitrator's 
time to make the Award expired. 


9. It clearly appears that the conduct 
of the Arbitrator was such that he was de- 
termined not to proceed with the arbitration 
in spite of the Court's peremptory order 
directing that the arbitration must be com- 
pleted within the time extended by the Court. 


10. The Arbitrator sought indepen- 
dent legal advice behind the back of the par- 
ties, which the Arbitrator was not entitled to 
and since he had acted in that manner it 
clearly amounted to misconduct on his part 
in conducting. the proceedings which he was 
entrusted with by the parties. In his letter 
dated 23rd August, 1973, it is clearly stated 
that he sought advice from his Government 
Pleader. It is difficult to appreciate how an 
Arbitrator, who was to act impartially, should 
seek the advice of a lawyer and specially 
of a Government lawyer without referring 
the matter to the parties themselves. It 
seems that he totally forgot his position that 
as an arbitrator he was made the judge of 
all facts and law and he could not have any 
independent legal advice ^ without referring 
the same to the parties beforehand. 


11. Mrs. Banerjee, appearing on  be- 
half of the respondent, the State of West 
Bengal, contends that the Arbitrator had no 
mala fide motive and he intimated to the 
parties that he had sought such advice from 
a lawyer. To my mind, that is no excuse 
at all. The Arbitrator is not expected to 
take advice from any lawyer in the matter 
where he is to exercise his own discretion 
and to give his own decision. Such discre- 
tion must be exercised in a reasonable and 
fair manner and such decision must be his 
own and independent of any outside legal 
advice. If he has any doubt as to what was 
to be done under the circumstance, he could 
have placed the matter before the parties and 
found out the exact position as to whether 
he could proceed under the circumstance on 
a signed copy of the minutes of the order 
of the Court. He should have appreciated 
that the Court desired that the matter was to 
be expeditiously disposed of and time was 
not to be wasted like that and that on that 
basis a peremptory order was made by the 
Court. By his own conduct he did not allow 
the matter to proceed. The said order was 
made by S. K. Roy .Chowdhury, J. in an 
application under Section 28 of the Arbitra- 
tion Act, 1940, for extension of time for the 
Arbitrator to make the Award and the said 
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order was maoe in the presence of the Gov- 
ernment Solicitor, Mr. N. C. Mitra. If the 
Arbitrator had any doubt about this Court's 
order, he could have written to the said 
Government Solicitor with a copy to the 
petitioner's Solicitor enquiring into the order 
regarding the extension granted by the Court. 
Instead of taking any such step, he sought 
independent legal advice on this point. 

12. I am clearly of the opinion that 
the Arbitrator misconducted himself and the 
proceedings before him and such misconduct 
should call for his removal as an Arbitrator 
under the provisions of Section 11 read with 
Section 5 of the Arbitration Act, 1940. He 
has failed to use reasonable despatch in pro- 
ceeding with the reference. In spite of re- 
peated letters from Mr. R. C. Kar explaining 
the implication of the Court's order, his con- 
duct was such that it amounted to refusal to 





carry out or obey the Court's order. 1n my 
opinion, an order should be made as prayed 
for. 

13. Mrs. Banerjee appearing on be- 
half of the State of West Bengal contends 
that since the time has expired, the Arbi- 
trator has become functus officio and there 
cannot now be any question of his removal 
from acting as such arbitrator. In my opin- 
ion, this is not an application for extension 
of time under Section 28 of the Arbitration 
Act. All that the Court has been called upon 
to decide before the time expired, is whether 
in the facts and circumstances of this case 
there should be an order under Sec. 11 read 
with Section 5 of the Arbitration Act for 
removal of the arbitrator and for revoking 
his authority. 

14. Mrs. Banerjee has referred to me 
the case of Re. Arbitration Hindustan Steel 
v. Apeejay (Pvt) Ltd., reported in AIR 1967 
Cal 291. In that case the time of the arbi- 
trators to make the award expired and there- 
after one of the parties filed a suit. The res- 
pondent therein served a notice on the arbi- 
trator under Section 35 of the Arbitration 
Act but ultimately did not make any applica- 
tion under Section 34 for stay of the suit. 
On the contrary the respondent filed its writ- 
ten statement. On such facts, that applica- 
tion was made for the removal of the arbi- 
trators and for revoking their authority and 
for a declaration that the arbitration agree- 
ment had ceased to have any effect with res- 
pect fo the differences referred to the said 
arbitrators and for other reliefs. On those 
facts, the learned Judge observed that there 
could be no question of revoking the autho- 
rity of an arbitrator when in law the arbitra- 
tors did not exist and/or could not function 
and accordingly prayers for removal and re- 
vocation of the authority on those grounds 
were held to be misconceived. 

15. In my opinion, on the facts and 
circumstances of this case the case reported 
in AIR 1967 Cal 291 is distinguishable inas- 
much as in this case on the date of the ap- 
plication the time to make the award by the 
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arbitrator did not expire. The Court's deci- 
sion has been sought for to find out whether 
in future this arbitrator should proceed with 
the arbitration or not. It might very well be 
that in future an extension might be obtain- 
ed and if that would be so done, the present 
arbitrator will be entitled to proceed with 
the arbitration even though he is guilty of 
misconduct. I accordingly take the view that 
a decision ought to be given on the materials 
placed before me. 


16. I accordingly give leave in terms 
of prayer (a) to revoke the authority of the 
appointed arbitrator Sri P. K. De and I re- 
voke his authority. There will also be an 
order in terms of prayer (b) removing the 
said Sri P. K. De from further acting as 
such Arbitrator. The question of the ap- 
pointment of any arbitrator in the place and 
stead of Sri P. K. De is left open and 
suitable orders would be passed by this Court 
a week hence. In the meantime, the parties 
are directed to come ready with an agreed 
name from the Government panel of arbi- 
trators. In default, the Court will make the 
appointment on the adjourned date. 

. 47. Costs in the arbitration proceed- 
ings. 
Application allowed. 


AIR 1974 CALCUTTA. 309 (V 61 C 68) 
SANKAR PRASAD MITRA, C. J. AND 
SABYASACHI MUKHARII, J. 


Jabbalpore Electric Supply Co. Ltd., Ap- 
pellant v. The Madhya Pradesh Electricity 
Board and others, Respondents. 

Appeal No. 95 of 1973, DJ- 2-5-1974, 

Index Note: — (A)  Constitutton of 
India, Article 226 — Where the impugned 
order is void and not merely voidable, can 
the petition be refused on the ground of 
delay? No, question of delay considerably 
loses its significance in such a case. 

Brief Note: — (A) If an act is void, 
there is no need for an order of the Court 
to set it aside, though it is sometimes con- 
venient to have the Court to declare it to be 
so. But if an act is only voidable, there 
must be an order of the Court setting it aside 
and the Court has discretion whether to set 
it aside or not. (Paras 11, 13) 


Index Note: — (B) Constitution of 
India, Article 226 — Series of orders — No 
delay in challenging final order based upon 
earlier orders (challenged in the proceedings) 
— Can the petitioner be deprived of its right 
on fhe ground of delay in challenging earlier 
orders? Ordinarily cannot. (Para 11). 

Index Note: — (C) Electricity (Supply) 
Act (1948), Section 34 — “Scheme in force” 
— Scheme duly sanctioned and published in 
compliance with provisions of Section 29 of 
the Act is a scheme “in force". (Para 23) 
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Index Note: — (D) Electricity (Supply) 
Act (1948), Section 34 and First Schedule — 
Agreement between licensee and Govt. made 
before constitution of Board and before 
coming into force of the scheme — Would 
the relations between the licensee and the 
Board be regulated by the provisions of the 
First Schedule or by the terms of the agree- 
ment? By the provisions of First Schedule. 


Brief Note:— (D) The Board has 
power under Section 47 to make alternative 
arrangements for purchase or sale of elec- 
tricity in an area in which a scheme is in 
force. Such an arrangement, if made, would 
prevail aver the provisions of the First Sche- 
dule relating to the terms and conditions of 
the Board's assumption of control In the 
present case the agreement was made in 1949, 
the Board was set up in 1952 and the scheme 
came into force in 1959. The agreement, 
therefore, was not an alternative arrangement, 
with a licensee in an area in which a scheme 
was in force on the date of the agreement. 


(Para 28) 
Index Note: — (E) Electricity (Supply) 
Act (1948), First Schedule Clause VIL — 


Combination of licensee’s station with an- 
other persons controlled station is not permis- 
sible under Clause VII. (Para 32) 
Cases Referred: Chronological Paras 


(1961) 3 All ER 1169 (1961) 3 WLR 
1405, Macfoy v. United Africa Co. Ltd. 11 
(1905) 32 Ind App 23 = ILR 32 Cal 296 
(PC), Khiarajmal v. Daim 12 


R. C. Deb with Subrata Roy Chaudhury, 
Biswarup Gupta and Surit Roy Chaudhury, 
for Appellant; B. Das with P. K. Sen and 
Sibaji Sen, for Respondents. 


SANKAR PRASAD MITRA, C. J:— 
This is an appeal ffom the judgment of P. K. 
Banerjee, J., delivered on May 9, 1972, on 
an application of the appellant under Arti- 
cle 226 of the Constitution challenging cer- 
tain orders of the Madhya Pradesh Electri- 
city Board. The learned Judge has dismissed 
the application so far as the main prayers 
are concerned but has made the rule abso- 
lute with respect to a portion of the order/ 
notice of the respondent No. 1 dated the 
29th February, 1968, to the appellant for per- 
manent closing down of the appellant's con- 
trolled station. By this order/notice the ap- 
pellant was intimated that the respondent 
No. 1 would take over and purchase the 
Jubbalpore Generating Station along with 
lands, buildings and structures pertaining to 
the said generating station and its premises 
“including associated office buildings, store 
buildings, workshops etc" The Learned 
Judge has struck down the words “including 
associated office buildings, Store Buildings, 
Workshop etc.’ There is no cross appeal 
against this order and we have to proceed 
on the footing that by the order/notice of 
the 29th February 1968, the respondent 
No. 1 purported to take over and purchase 
the Jubbalpore Generating Station along 
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with lands, buildings and structures pertain- 
ing to the said generating station, and its 
premises. The application under Art. 226 
of the Constitution was moved on the 26th 
March, 1968. The Learned Judge has re- 
fused to interfere with ^ the orders/notices 
passed or given prior to the order/notice of 
fhe 29th February, 1968 and culminating in 
the said  order/notice principally on the 
ground of delay. As the validity of the last 
order/notice dated the 29th February, 1968, 
was dependent on the validity of the previ- 
ous orders/notices, the aforesaid last order/ 
notice was mnot interfered with except to 
the excent indicated above. 


2. Let us now briefly discuss the 
facts of this case. The appellant was a 
licensee for generation and supply of electri- 
city granted by the Government of Central 
Provinces and Berar to Martin & Co. on 
the 30th August, 1925. The licence was to 
be cited as the Jubbalpore Electric Licence, 
1925. In 1927, pursuant to this licence, a 
genera-ing plant and/or station was installed 
by the appellant at Jubbalpore. 


3. ^ On the 6th August, 1949, the 
appellent Jubbalpore Electric Supply Co. 
Ltd., having its registered office at 12, Mis- 
sion Row in Calcutta entered into an agree- 
ment with the Governor of Central Provin- 
ces and Berar, inter alia, for supply of elec- 
trical energy to the Jubbalpore-Katni area 
and such areas as might subsequently be 
added to the same. Clause 16 of this agree- 
ment was as follows:— 

Subject to the provisions contained in 
Clause 23 hereof, this agreement shall re- 
main in force for a period of 20 years from 
the date of commencement of supply and 
unless then terminated by at least 12 calen- 
dar months’ previous notice shall continue in 
force thereafter for subsequent periods of 
seven years until determined by either party 
at the end of any such period of 7 years by 
giving to the other party at least 12 months’ 
clear notice in writing.” 

4. We are not concerned in this ap- 
peal with Clause 23 of the agreement. In 
1952, the Madhya Pradesh Electricity Board 
the respondent No. 1 herein was constituted 
under thé provisions of the Electricity (Sup- 
ply) Act, 1948. 


5 The third proviso to Clause 11 of 
the azreement of the 6th August, 1949, pro- 
vided that the Government might take over 
from the agent that is the Jubbalpore Electric 
Supply Co. Ltd., any or all the functions cf 
the azent at any time by giving the agent not 
less that 6 months prior notice of 
its intention to do so. On the Ist Novem- 
ber, 1957, the respondent No. 1 gave notice 
to Messrs. Martin Burn Ltd., that it had de- 
cided to take over the agency functions in 
terms of Clause 11 of the agreement and was 
giving notice as required by the third pro- 
viso fo the said Clause 11. i 
also prepared to take over the functions of 
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The Board was . 
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the agent even before the expiry of the 
notice, if the agent agreed. 


6. On the 4th December, 1958, the 
respondent No. 1 sent to the appellant a pro- 
posed scheme described as  Birsinghpur 
(Amarkantak 'Thermal Station) Scheme with 
a view to invite objections or representations 
with regard to the same. 

7. On the 9th January, 1959, the ap- 
pellant objected to the scheme, inter alia, on 
the ground that its object was to increase 
pressure and load on the appellant's gene- 
tating station thereby exceeding the effective 
capacity of the station. 

8. On the 9th February, 1959, the 
appellant’s objection was rejected. And by 
notification dated the 7th March, 1959, the 
Madhya Pradesh Electricity Board sanctioned 
the Birsinghpur (Amarkantak 'Thermal Sta- 
tion) Scheme in the exercise of powers con- 
ferred by the relevant provisions of the Elec- 
tricity (Supply) Act, 1948. The scheme, 
inter alia, provided for: 

(a) the establishment of a 60,000 KW 
Thermal Generating Station by the respon- 
a No. 1 near Amlai in Shahdol District 
an 

(b) the designation of the generating 
station belonging to the following licensees 
as controlled stations at which electricity 
shall be generated for the purposes of the 
M. P. Electricity Board:— : 

(i) the Jubbalpore Electricity Supply 
Co, Ltd., Jubbalpore 

Gi) the Central India Electricity Supply 
Co. Ltd, Katni. 

On the 13th March, 1959, the scheme 
was published in the  Madhya Pradesh 
Gazette and also in two local dailies. 

9. On the 18th March, 1959, the 
first impugned order in this appeal was pass- 
ed by the Madhya Pradesh Electricity Board. 
The order is as follows:— 

"Whereas the generating station  be- 
longing to the Jubbalpore Electric Co. Ltd. 
has been designated as a controlled station 
in the Birsinghpur (Amarkantak Thermal 
Station) Scheme which has been sanctioned 
and published by the Board .................. 
and whereas under the provisions of Section 
34 read with the First Schedule of the 
Electricity (Supply) Act, 1948 the M. P. 
Electricity Board has decided to assume con- 
trol of the said station with effect from 1-4- 
59 being the first day of the year 1959-60 
of account of your Company (that is the 
Jubbalpur Electric Supply Co: Ltd) 


“You are, therefore, hereby informed in 
accordance with sub-paragraph (1) of para- 
graph I of the First Schedule of the said 
Act that 1-4-1959 ................ ... shali be the 
date of control of the said station." 

19. 'This order has been challenged 
before us on several grounds. Banerjee, J. 
is of the view that the challenge must fail 
on the ground of delay. According to the 
Learned Judge the scheme was sanctioned 
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and published on the 7th March, 1959. The 
appellant's generating station was declared as 
a controlled station on the 18th March, 
1959. 'The rule was obtained by the appel- 
lant on the 27th March, 1968. In these 
circumstances, in the opinion of the Learn- 
ed Judge, the appellant cannot challenge the 
order. 


11. Jt seems to us that on the ground 
of delay alone this application need not be 
refused. The appellant has challenged the 
order made on the 29th February, 1968, for 
the taking over of the entire Generating Sta- 
tion along with all lands, buildings, struc- 
tures, including associated office buildings, 
store buildings, workshop etc. The applica- 
tion under Article 226 was made on the 
26th March, 1968. The learned trial Judge 
has struck down a portion of the order of 
the 29th February, 1968. This order is the 
final order based upon three earlier orders 
challenged in these proceedings. The first of 
such earlier orders was made on the 18th 
March, 1959. In a case of this nature when 
there is no delay in challenging the last of 
a series of orders the fact that the earlier 
orders were not challenged in time, should, 
not ordinarily deprive a petitioner of its 
rights under Article 226 of the Constitution. 
Secondly, the order of the 18th March, 1959, 
has been challenged as a nullity and not a 
mere irregularity. In other words, the order, 
according to the appellant is void and not 
merely voidable. The distinction between 
the two has been repeatedly drawn. If an 
act is void, then it is in law a nullity. It is 
not only bad, but incurably bad. There is 
no need for an order of the Court to set it 
aside. It is automatically null and void with- 
out more ado, though it is sometimes conve- 
nient to have the Court to declare it to be 
so. And every proceeding which is founded 
on it is also bad and incurably bad. But if 
an act is only voidable, then it is not auto- 
matically void. It is only an irregularity 
which may be waived. It is not to be avoid- 
ed unless something is done to avoid it. 
There must be an order of the Court setting 
it aside: and the Court has a discretion whe- 
ther to set it aside or not. It will do so if 
justice demands it but not otherwise. Mean- 
while it remains good and a support for all 
that has been done under it: vide observa- 
tions of Lord Denning, in Macfoy v. United 
Africa Co. Ltd. (1961) 3 All ER 1169 at 
pp. 1172 to 1173. 


12. In the case of Khiarajmal v. 
Daim, (1905) 32 Ind App 23 at p. 33 also 
the Privy Council said that the Court had 
no jurisdiction to sell the property of per- 
sons who were not parties to the proceedings 
or properly represented on the record. As 
against such persons the decrees and sales 
purporting to be made would be a nullity 
and might be disregarded without any pro- 
ceeding to set them aside. 


13. In the instant case the appellant's 
contention is that the order of the 18th 
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March, 1959, was a nullity. If that conten- 
on be upheld, there was no need for an 
order of Court to set it aside. And the 
question of delay considerably loses its sig- 
'nificance. 


14. For all these reasons in the pre- 
sent appeal we intend to examine the merit 
of the contention that the order of the 18th 
March, 1959, was void and a nullity. By 
this order the appellant's generating station 
was designated as a controlled station in 
terms of the scheme we have already refer- 
red to under the provisions of Section 34 
read with the 1st Schedule to the Electricity 
(Supply) Act, 1948. Mr. R. C. Deb learn- 
ed Counsel for the appellant, has specially 
drawn our attention to the provisions of Sec- 
tions 28, 29, 32 and 34 in Chapter V of the 
Act of 1948 and the first paragraph of the 
first schedule thereto. The aforesaid Sec- 
tions deal respectively with (a) preparation 
of scheme (b) publication and sanctioning of 
Schemes, (c) carrying out of the schemes and 
(d) controlled stations, Section 34 is as fol- 
lows:— 

“Where a generating station situate with- 
in an area for which a scheme is in force 


has been designated in the scheme as a con- 
trolled station, the relations between the 
Board and the licensee owning the station 
shall, subject to any arrangements agreed 
under Section 47 be regulated by the provi- 
sions of the First Schedule." 


The expression “controlled station" has 
been defined in Section 2 (4) of the Act. It 
means a generating station designated in a 
scheme sanctioned under Chapter V as a 
controlled station. 


15. Now, analysing the provisions of 
Section 34 we find that a generating station 
can be designated as a controlled station pro- 
vided that it is situate in an area for which 
a scheme is in force. Secondly, after desig- 
nation the relations between the Board and 
the Licensee owning the station shall be regu- 
lated by the provisions of the First Scbe- 
dule. If, however, there are any atrange- 
ments agreed under Section 47, such arrange- 
ments would prevail over the First Schedule. 


16. Section 47 runs thus: 


“47. Power to Board to make alte-native 


arrangements with licensees. 


Notwithstanding anything contained in 
Sections 34 to 37 and sub-section (2) of Sec- 
tion 46 but subject to any regulations made 
in this behalf, the Board may make stch ar- 
rangements as may be mutually agreed with 
any licensee whose area of supply is situate 
within an area for which a scheme is in 
force, in regard to the purchase or sale of 
electricity and the price thereof, or the pur- 
chase, operation or eontrol of any generat- 
ing station or main transmission line: 


Provided that in making any such ar- 
rangement the Board shall not show undue 
preference to any licensee." 
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17. Mr. R. C. Deb has attacked the 
order dated the 18th March, 1959, on two 
grounds. Firstly on the date of the order 
the appellant's generating station was not 
within an area for which a scheme was in 
force. Secondly, assuming that the appel- 
lant’s generating station could be declared a 
controlled station, in accordance with provi- 
sions of Section 34, the terms of the agree- 
ment dated the 6th August, 1949, between 
the appellant and the Governor Central pro- 
vinces and Berar would apply to the instant 
case and the relations between the Board and 
the Licensee would not.be regulated by the 
provisions of the First Schedule. The agree- 
ment was to remain in force for a period of 
20 years and was to continue thereafter for 
a period of 7 years until determined by one 
or the other party. In the present case the 
declaration by the order of the 18th March, 
1959, appointing April 1, 1959, as the date . 
of control, being contrary to the agreement 
dated the 6th August, 1949, is, submits Mr. 
Deb, a nullity. 


18. Let us examine the two conten- 
tions aforesaid separately. The first conten- 
tion is that the scheme which was published 
on the 7th August, 1959, called the Birsingh- 
pur (Amarkantak Thermal Station) Scheme 
provided inter alia, for the establishment of 
(a) 60,000 KW Thermal Generating Station 
near Amlai in Shahdol District and (b) the 
designation of the generating station belong- 
ing, inter alia, to the Jubbalpore Electric 
Supply Co. Ltd. Jubbalpore as a controlled 
station at which electricity shall be generated 
e ae purposes of the M. P. Electricity 

oard. 


19. Mr. Deb's point is that until the 
Scheme came into force, the appellant's gene- 
rating station could not be designated as a 
controlled station. "The Act makes distinc- 
tions between (i) a sanctioned scheme, (ii) a 
published scheme and (iii) a scheme in force; 
Sections 29 and 34 of the Act. Section 32 
provides that the Board shall carry out and 
give effect to the scheme as soon as reason- 
ably practicable after it has been sanction- 
ed and where so required published. (A 
Scheme does not require publication if it is 
estimated to result in a capital expenditure 
not exceeding Rs. 25 lacs: vide proviso to 
sub-section (2) of Section 29). 


20. Mr. Deb contends that a scheme 
may be sanctioned and published but these 
do not make it a 'scheme in force' unless it is 
actually carried out in terms of Section 32 
of the Act. In the instant case, without 
establishing a 60,000 KW Thermal Generat- 
ing Station no other step could be taken 
under the scheme. The Board was under an 
obligation to supply to the appellant the en- 
tirety of the electricity which the appellant 
required. The Board could not do so except 
by establishing its own generating station. In 
other words, the entire scheme was depen- 
dant on the Board having a generating sta- 
tion of its own. The expression “scheme in 
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force" with reference to this particular 
scheme has to be construed in this context 
and the scheme came into force only on the 
lst April, 1965, when the Board had set up 
its own generating station. The Board has 
not passed any orders designating the ap- 
pellant’s generating station as a controlled 
station after the 1st April, 1965. The Board's 
order dated the 18th March, 1959, designat- 
ing the .appellant's generating station as a 
controlled station before the scheme came 
me force is, therefore, void and is a nul- 
ity. 

21. Now, Section 18 of the Act of 
1948 prescribes the general duties of the 
Board. Two of its duties are (a) to prepare 
and carry out schemes sanctioned under 
Chapter V and (b) to supply electricity to 
owners of controlled stations and to licensees 
whose stations are closed down under 
this Act. By sub-section (1) of Sec. 43 the 
Board has been given the power to enter 
into arrangements with any person produc- 
ing electricity within the State for the pur- 
chase by the Board, on such terms as may 
be agreed, of any surplus electricity which 
that person may be able to dispose of. This 
Shows that the Board in order to fulfil its 
commitment for supply of electricity to owners 
of controlled stations in terms of Section 18 
may also purchase electricity from other 
sources if so required. It is not therefore, 
correct to urge that unless the Board has 
its own generating station, it would not be 
in a position at all to supply additional 
electricity to a controlled station. 

22. We now come to the most impor- 
tant section relevant for our purposes in this 
appeal and that is Section 28 in Chapter V. 
It runs thus:— 


*28. Preparation of Schemes. — With a 
view to rationalising the production and 
supply of electricity in any area the Board 
may from time to time prepare a scheme 
not inconsistent with this Act, for that area, 
in which provision may be made for all or 
any of the following matters, namely:— 

(a) the establishment of the Board’s own 
generating stations; 

(b) the designation of generating stations, 
whether existing stations or new stations, as 
controlled stations at which electricity shall 
be generated for the purposes of the Board; 

(c) the inter-connection, by means of 
main transmission lines to be constructed 
or acquired by the Board, of any generating 
stations with any system of licensees; 


23. This section gives a clear indica- 
tion that a scheme which is prepared by the 
Board, may provide either for the establish- 
ment of the Board’s own generating stations 
or for the designation of generating stations 
whether existing or new as controlled sta- 
tions or both. In the instant case the scheme, 
inter alia, provides for both the matters. And 
it was open to the Board to take steps for 


(S. P. Mitra C. J.) [Prs. 20-26] Cal. 313 


implementation of. any of these matters as a 
step to carry oui and give effect to the 
scheme. The first step that the Board took, 
was to declare the appellant's generating sta- 
tion as a controlled station. It cannot be 
urged, in our opinion, that the scheme was 
not in force when this designation was made. 
The scheme was duly sanctioned and pub- 
lished in accordance with the provisions of 
Section 29. And we agree with the learned 
trial Judge that the scheme came into force 
within the meaning of Section 34 when it 
was published in the Official Gazette. The 
words “in force” mean ‘valid’ or ‘operative’: 
vide The Penguin Dictionary of English, 
page 289, and Shorter Oxford Dictionary 
Vol I p. 731. A scheme which has been 
duly sanctioned and published in compliance 
with the provisions of Section 29 of the 1948, 
Act is, in our opinion, a scheme which is 
valid or operative, that is, a scheme ‘in 
force’. And a generating station in the area 
in which the scheme was in force could be 
designated as a controlled station under Sec- 
tion 34. In the instant case the appellant's 
controlled station was specifically mentioned 
in the scheme and after the scheme was sanc- 
tioned and published it was designated as. a 
controlled station by the order of the 18th 
March, 1959. From this point of view, in 
our judgment, the order was a good and valid 
order. 

24. The next attack on this order of 
Mr. Deb is based on the agreement between 
the appellant and the Governor, Central Pro- 
vinces and Berar dated the 6th August, 1949. 
We have already said that the agreement was 
to remain in force for a period of 20 years 
"from the date of commencement of supply 
and unless then terminated by at least 12 
calendar months’ previous notice in writing 
Shall continue in force thereafter for subse- 
quent periods of seven years until determin- 
ed by either party at the end of any such 
period of 7 years by giving to the other 
party at least 12 months' previous notice in 
writing.”: vide Clause 16 learned Counsel for 
the appellant relies on Section 60 of the Act 
of 1948. It provides, inter alia, that all con- 
tracts entered into and all matters and things 
engaged to be done by, with or for the State 
Government for any of the purposes of 
this Act before the first constitution of the 
Board shall be deemed to have been incur- 
red, entered into or engaged to be done, by, 
with or for the Board. 

25. Learned Counsel submits that the 
Madhya Pradesh Electricity Board was con- 
Stituted in 1952 after the agreement of the 
6th August, 1949. The terms and conditions 
of the agreement on and from the date of 
the constitution of the Board were to be 
deemed, therefore, to be the terms and con- 
ditions of a contract between the appellant 
and the Board. And the Board could not 
put an end to that agreement without com- 
plying with the terms of Clause 16 thereof. 

26. That being the position, accord- 
ing to Mr. Deb for the appellant, the desig- 
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nation of the appellant's station as control- 
led station under Section 34 of the Act of 
1948 read with the 1st Schedule thereto could 
not be made without duly terminating the 
agreement of the 6th August, 1949. The 
order of the 18th March, 1959, is contrary to 
the provisions of the agreement. During the 
period of the agreement, the first Schedule 
(which: deals with the terms and conditions 
of the Board's “Assumption of Coatrol") 
could not be invoked for purposes o2 Sec- 
tion 34, The inconsistencies between the 
terms of the agreement and those of the first 
Schedule, says Mr. Deb, affect the validity of 
the order of the 18th March, 1959. Tt suf- 
fers from jurisdictional defect. 


27. This point made on behalf of the 
appellant requires careful consideration of 
the relevant provisions of Sections 34 end 47 
of the Act. Section 34, as we have seen, 
provide that where a generating station within 
an area for which a scheme is in force has 
been designated in the scheme as a control- 
led station, the relations between the Board 
and the licensee owning the station shall, sub- 
ject to any arrangements agreed under Sec- 
tion 47, be regulated by the provisions of 
the First Schedule. Section 47 gives power 
to the Board to make alternative arrange- 
ments with licensees. It says: “Notwithstand- 
ing anything contained in Section 34 
but subject to any regulations made in this 
behalf, the Board may make such arrange- 
ments as may be mutually agreed -with any 
licensee whose area of supply is situate with- 
in an area for which a scheme is in force, 
in regard to the purchase or sale of electri- 
city and the price thereof, or the purchase, 
operation or control of any generating sta- 


* 


tion or main transmission line". > 


28. The position, therefore, is that in 
an area in which a scheme is in force the 
Board has power under Section 47 to make 
alternative arrangements for purchase ar sale 
of electricity and when such an arrangement 
is made designation of controlled stations 
under Section 34 would be subject to that 
arrangement. In these cases the arrangement 
would prevail over the provisions of the First 
Schedule relating to the terms and conditions 
of the Board's assumption of controi. In 
the instant case the agreement of the 6th of 
August, 1949, between the appellant and the 
Governor, Central Provinces and Berar was 
not an alternative arrangement with a licensee 
in an area in which a scheme was in force on 
the date of the agreement. The agreement 
is dated the 6th August, 1949. The Board 
was set up in 1952. The scheme came into 
force in August, 1959. This agreement, there- 
fore, cannot be an agreement under Sec- 
tion 47 at all and it does not stand in the 
way of assumption of control by the Board 
on terms and conditions mentioned in the 
First Schedule to the Act of 1948. 

29, Moreover, clause 26 of the agree- 
ment itself provides: “Nothing contained in 
this agreement or any amendments thereof 
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Shall restrict any rights, obligations and discre- 
tions of the Government which it will derive 
under the “Electricity (Supply) Act, 1948", 
nor shall it restrict rights, obligations and 
discretions of a Provincial Electricity Board 
constituted by the Government under the pro- 
visions of clause 5 Chapter III of the Elec- 
tricity (Supply) Act, 1948." This provision 
enables State Government or the State Elec- 
tricity Board constituted by it, to exercise 
the rights, obligations and discretions derived 
under the Act of 1948 despite the terms and 
conditions of the agreement. In our opinion, 
therefore, the eixstence of the agreement of 
the 6th August, 1949, does not prevent the 
application of the First Schedule to the Act 
to the appellant's controlled station in terms 
of the order of the 18th August, 1959. 


30. An argument was advanced before 
us on behalf of the respondents to the effect 
that the appellant had acquiesced in the order 
of the 18th March, 1959. But as we are of 
opinion that the order in its entirety is valid, 
we do not propose to deal with this argument. 


31. The next order under challenge in 
this appeal is the order of January 1/5, 1963. 
It is at page 84 of the Paper Book. In a 
letter to the appellant the Board’s Secretary 
stated as follows :— 

“Since then grave national emergency 
arose and it was necessary to act without 
delay. Accordingly 500 KW Diesel Set was 
installed at the Grid Sub-station to augment 
the power capacity of the Jubbalpore Supply 
Co.’s Power Station and serve the needs of 
the essential defence installations at Jubbal- 
pore. The Set was commissioned on 20-12- 
1962. The needs of the Defence Department 
are quite large and Diesel Sets — 2x 750 KW 
and 1x500 are being installed to feed the 
Jubbalpore Electric Supply Co:s system. 
These Sets together with the steam plant at 
the Power Station will operate as a combined 
station to meet the needs of this area. 

“You are therefore requested that the 
costs to be ascertained in accordance with 
the provisions of the Eighth Schedule Vide 
paragraph IV and paragraph V of the First 
Schedule to the Indian Electricity (Supply) 
Act, 1948 should take into consideration the 
installation and cominissioning of the Diesel 
Sets. 

The Superintending Engineer, Central 
Circle, M. P. Electricity Board, Jubbalpore, 
is being asked to give you the necessary 
capital expenditure figures as well as the 
running operation and maintenance cost 
figures to enable you to prepare your month- 
ly cost of praduction bills.” 

32. By this letter/order the Board was 
seeking to combine its own generating station 
with the appellant’s generating station under 
clause VIE of the First Schedule to the Act of 
1948. Clause VII begins with the words 
“Where any licensee owns more than one 
controlled station." In the present case the 
licensee, that is the appellant, did not own 
more than one controlled station. And a 
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combination of the licensee's station with 
another person's controlled station was not 
permissible under clause VII of the First 
Schedule. This order of January 1/5, 1963, 
is not therefore, in our opinion, sustainable. 
Learned Counsel for the respondents concedes 
that the order of combination could not be 
made under clause VII of the First Schedule. 
He submits that this order was made not 
under clause VII but under clause I (1) (b) 
and (c) of Part I of the First Schedule. Let 
us ‘go through the relevant provisions on 
which the respondents' counsel relies. 


“Part Y — Assumption of Control. 


I (1) The Board shall by notice in writ- 
ing to the licensee fix a date (hereafter in 
this Schedule referred to as the date of con- 
trol) being the first day of a year of account 
of the licensee, and from such date the 
licensee shall, except where prevented by 
causes beyond his control, be under obliga- 
tion— 

(b) to operate the station so as to gene- 
rate such quantity of electricity with such 
units of plant at such rate of output and at 
such times, or to cease to generate electricity 
during such period as the Board may direct; 

(c) to carry out as soon as may be 
practicable such reasonable extension, altera- 
tions or renewals of the station or any part 
thereof as the Board may from time to time 
direct; " : 


33. Yt seems to us that sub-clauses (b) 
and (c) of clause I (1) of the First Schedule 
do not enable the Board to direct a com- 
bination of two Power Stations belonging to 
two different persons. The Board under these 
Sub-clauses, may direct a licensee to operate 
its own Station to generate such quantity of 
electricity with such units of plant belonging 
to the said licensee as the Board may direct. 
The Board may also direct reasonable exten- 
Sions, alterations or renewals of the licensee's 
Station or any part thereof; but the Board 
cannot direct tbe licensee to generate elec- 
tricity with a Power Station of which he is 
not the owner. We should further point out 
that the order dated January 1/5, 1963, it ap- 
pears to us, was not made at all under sub- 
clauses (b) and (c) aforesaid assuming tbat 
such an order could be passed. The order 
refers to the Eighth Schedule for ascertain- 
ment of costs. And the Eighth Schedule is 
Specifically referred to in sub-clause (c) (i) 
of clause VII. 

34. For reasons aforesaid we hold 
that the Board had no jurisdiction to pass 
the order dated January 1/5, 1963 and the 
said order is bad and invalid. 

35. The next impugned order in this 
appeal is the order dated the 27th September, 
1967. This order is at page 86 of the Paper 
Book. By this order the respondent No. 1, 
inter alia, declared under Section 36 of the 
Act of 1948 that the appellant’s generating 
Station at Jubbalpore would be closed down 
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permanently on service of six months’ notice 
as required in paragraph XVI of the First 
Schedule to the Act with effect from April 1, 
1968, which was the first day of the next 
succeeding year 1968-69 of the appellant’s 
account. By this order a six months’ notice 
was also given for closing down. 


36. Learned Counsel for the appellant 
has urged before us that this order of the 
27th September, 1967, is dependent on the 
fundamental assumption that the order of the 
18th March, 1959 by which the appellant’s 
Power Station was designated as a controlled 
station was good and valid. According to 
Counsel the fundamental assumption is errone- 
ous and, therefore, the notice/order dated the 
27th September, 1967, is bad. 


37. Section 36 of the Act of 1948 is 
as follows :— 


“36. Power to Board to close down 
generating stations — 

“The Board may at any time declare to 
a licensee owning a generating station situate 
within an area for which a scheme is in force 
that the station shall be permanently closed 
down, and thereupon but without prejudice 
to the provisions of Section 47, where the 
station is a controlled station the provisions 
of Part IIT of the First Schedule, or in other 
cases the provisions of the Third Schedule, 
Shall apply in respect of the relations between 
the Board arid the said licensee with reference 
to the station to be closed down." 


38: This section should be read with 
clause xvi of Part III of the First Schedule 
to the Act. Part III deals with "Permanent 
closing down of a controlled station." 
Clause xvi is as follows :— 

“The Board may give the licensee not 
less than six months’ notice in writing expir- 
ing at the end of any year of account that 
from the first day of the next succeeding year 
of account it will not again direct the licensee 
to generate any electricity in the station, and 
upon that (hereinafter in this Schedule refer- 
red to as the date of closing down) the station 
shall be permanently closed down.” 

39. We have already held that the 
order of the 18th March, 1959, is valid. That 
is to say, that the appellant’s generating 
station was properly designated as a control- 
led station. The fundamental assumption, 
therefore, for the order of the 27th Septem- 
ber, 1967, is not erroneous. Then, upon con- 
sideration of the provisions of Section 36 of 
the Act of 1948 and of clause xvi of Part III 
of the First Schedule to the Act, it seems to 
us that the order of the 27th September, 1967, 
was made in compliance with the aforesaid 
provisions.- The permanent closure of the 
appellant's power station cannot, therefore, be 
challenged. 

40. The last impugned order is the 
order of the 29th September, 1968, at page 91 
of the Paper Book. By a letter dated the 
29th February, 1968, the Secretary, M. P. 
Electricity Board stated, inter alia, as follows : 
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"You are further intimated that in com- 
pliance with thé law the Board will take over 
‘and purchase your Jubbalpore Generating 
Station along with lands, buildings and struc- 
tures pertaining to the said generating station 
and its premises including associated office 
buildings, store buildings, workshop etc." 


41. We have already stated that the 
Learned Trial Judge has struck down a por- 
tion of the order, namely, the words "includ- 
ing the associated office buildings, store build- 
ings, workshop etc.” There is no cross of 
appeal with regard to this order of the Trial 
Judge. Mr. R. C. Deb, Counsel for the ap- 
pellant bas challenged the remaining portions 
of the order as well He says that tbe taking 
over and purchase of the Jubbalpore Generat- 
ing Station is dependent upon the validity 
of the order of the 18th March, 1959 and 
since that order was bad, the order of the 


26th February, 1968, should have also been. 


struck down. We have already held that the 
order of the 18th March, 1959 is a gocd and 
valid order. That being so, the order of the 
29th February, 1968, is also a good anc valid 
order. It was made in accordance wiih the 
provision of Section 37 of the Act of 1948, 
relating, inter alia, to purchase of generating 
stations read with clauses xvi and xvii (b) of 
Part III of the First Schedule to the Act. 


42. We have expressed our views on 
all the notices/orders which were challenged 
before us in this appeal. The result is that 
the appeal is partly allowed. The notice/order 
dated January 1/5, 1963, is struck down and 
declared invalid and we direct that appropriate 
Writs do issue. The. Notices/orders datzd the 
18th March, 1959, the 27th September. 1967 
and the 29th February, 1968 (except with res- 
pect to portions already struck down by the 
trial court) are good and valid and must be 
upheld. Each party will bear and pay its 
own costs of the appeal. 


SABYASACHI MUKHARJI, 


agree. 


y.:— I 
Appeal partly alowed. 
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Rabindra Nath Mitra, Abhijit Kumar 
Banerjee and Budhdhadev Chatterjee, for Ap- 
pellants; Lal Hemant Kumar, Jiten Banerjee 
and Rathindra Nath De, for Respondents. 

A. K. SINHA, J.:— These second ap- 
peals are preferred by the plaintiffs in a cross 
suit against common appellate judgment and 
decree dismissing her suit and decreeing the 
earlier suit of the respondents briefly in the 
following circumstances : 

The respondents in the present appeals 
filed a suit for declaration of their title and 
possession and for partition of certain immov- 
able property on the basis of a registered 
conveyance executed by the deceased mother 
of the present appellant in favour of the 
minor respondent, son of respondent No. 1 
being title suit No. 1 of 1961 in the third 
Court of Subordinate Judge at Howrah. Their 
case inter alia was that the executant in order 
to defray the expenses of litigation, mainten- 
ance, medical expenses etc. had to incur loans 
and for repayment of these loans she sold 
the disputed property in consideration of a 
sum of Rs. 5,000/-. But as the purchasers 
could not get possession owing to the obstruc- 
tion caused by the present appellant and her 
men, they were compelled to take recourse 
to law. 

2. In this suit the mother of the pre- 
sent appellant was defendant No. 1 and the 
appellant was defendant No. 2 and the de- 
fendant No. 3 was the son of the defendant 
No. 1. There were other pro forma defend- 
ants who were also made parties, possibly, 
for the purpose of partition of the disputed 
property. The' joint defence taken by the de- 
fendant Nos. 1, 2 and 3 in their written state- 
ment was, in substance, apart from the gene- 
ral denial of material allegations that the 
mother of the present appellant Lilia was 
an old, Pardanashin, illiterate woman of over 
80 years and she was pursuaded to sign the 
document of conveyance without knowing the 
contents thereof and without the document 
being read over and explained to her on the 
impression that the conveyance was really a 
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deed of mortgage for Rs. 1,400/- which she 
incurred as loan from the father of thé pur- 
chaser namely the respondent No. 1. Further 
specific case was that the conveyance was 
fraudulent, collusive and obtained by the 
father of the respondent No. 1 under undue 
influence and coercion taking advantage of 
the helpless condition of the mother of the 
appellant. 


3. Later in 1962 Lilia and her daugh- 
ter the present appellant filed another suit 
exactly on the line of the defence taken in 
the earlier suit by them against the present 
respondents, inter alia for a declaration that 
the disputed conveyance was illegal, void and 
inoperative and fraudulent and for cancella- 
tion of the document with other consequential 
reliefs. The present respondents contested this 
suit and their defence was, in substance, the 
repetition of the allegations made in their 
plaint instituted by them earlier in 1961. 


4. Both the suits were taken up to- 
gether for hearing and the learned tria] Court 
on the evidence found that the document of 
conveyance was not read over and explained 
to the mother of the present appellant and 
she executed the document without knowing 
the contents thereof. It was also found that 
the document in question was "fraudulent and 
mala fide and without consideration." Ac- 
cordingly, it held that the conveyance in 
favour of the respondent No. 2 was void, in- 
valid and not binding upon the present ap- 
pellant or her mother. In that view of the 
matter the trial Court dismissed the suit of 
the respondents and decreed the suit of the 
present appellants. On appeal the appellate 
court took a contrary view and found against 
the appellants on all points and decreed the 
suit of the present respondents and dismissed 
the suit of the appellant. That is how, in 
Short, the appellants felt aggrieved and pre- 
ferred the present appeal in this Court. 


5. In our opinion, the appellate court 
below made totally a wrong approach to the 
real question in controversy in the suit. It 
is true that the question as to whether a 
document was read over and explained to the 
executant or whether she executed such docu- 
ment knowing the contents thereof is essen- 
tially a question of fact. It is also true that 
if on a finding on question of fact the appel- 
late Court has believed certain witnesses, re- 
jected by the trial court, it will not be open 
to this court in Second Appeal again to inter- 
fere with that finding of fact. But then the 
learned appellate court here, even in case of 
a Pardanashin, illiterate woman has taken the 
view that the executant of the document on 
which the title of the other side is founded 
in this case, must first discharge the onus of 
proving by some evidence that she had no 
independent advise or she did not understand 
the nature of the deed. When such onus is 
discharged the onus would be shifted, it is 
held, to the defendant who must satisfy the 
court that the nature of the. document was 
duly explained and was properly understood 
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by the executant. The appellate Court thus 
thought that this was the decided principle 
of law. In aid of such supposed principle 
the learned appellate court referred to a deci- 
sion of the Judicial Committee in 48 Cal LJ 
412 = (AIR 1928 PC 303) (Ruhulla v. 
Hassanalli Degumia) On a fair reading of 
fhis decision, we think, the learned appellate 
court below failed to appreciate the principle 
laid down by the Judicial Committee. This 
decision really repeats the enunciation of 
well established principle on the question of 
onus of proof in case of a document ex- 
ecuted by Pardanashin lady purporting to dis- 
pose of her property. In this case also it has 
been observed by the Judicial Committee 
inter alia as follows: 


"In the case of disposition of property by 
a Pardanashin lady, specially when she is 
illiterate, a very heavy onus is cast on those 
supporting her disposition to establish that 
the transaction was one which the disponent 
thoroughly comprehended and deliberately and 
of her own free will carried out.” 


On the facts of this case the Judicial Com- 
mittee while holding that such burden has 
been satisfactorily discharged it has further 
observed that 


“while it is important to maintain the 
principles of law laid down for the protec- 
tion of Pardanashin ladies, it is also important 
not to transmute such a legal protection into 
a legal disability.” 


It is, therefore, quite clear that this deci- 
sion does not support the principle, as stated 
by the appellate Court, that in case of dispute 
regarding the onus of proof as to whether a 
particular document executed by Pardanashin 
or illiterate woman was executed by her know- 
ing the contents thereof and whether such 
document was read over and explained to her, 
onus will first lie on the person who executes 
such document. The learned appellate court 
also cited a Bench decision of this Court in 
34 Cal LJ 529 = (AIR 1922 Cal 203), (Satish 
Chandra v. Kalidasi Dasi), judgment deliver- 
ed by Sir Ashutosh Mookerjee. We equally 
do not find any departure from the principles 
enunciated by the Judicial Committee in this 
case. It would be useful to refer in this 
connection to the decision, as relied on by 
Mr. Mitter on behalf of the appellants, of 
the Supreme Court in Mst. Kharbuja Kuer 
v. Jang Bahadur, AIR 1963 SC 1203, where 
again the principle as to the protection to be 
afforded to the Pardanashin or illiterate 
woman was laid down. In this case also, it 
would appear, the Supreme Court on a review 
of long line of cases adopted the principle 
Jaid down by the Judicial Committee and in 
substance has held, amongst other things, that 


"the burden of proof shall always rest 
upon the persons who seek to sustain a tran- 
saction entered into with a Pardanashin lady 
to establish that the said document was en- 
tered into by her after clearly understanding 
the nature of the transaction. It should be 
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'established that it was not her physical act 
but also her mental act. The burden can be 
discharged not only by proving that the docu- 
ment was explained to her and that she 
understood it but also by other evidence direct 
and circumstantial." 

It is true that while explaining the ques- 
tion of onus the learned appellate court below 
also has stated "that there must be evidence 
that the deed was actually executed by her 
with a full understanding. of what she was 
about to do" and the document was read 
over and explained to her. But the entire 
eviderce was examined and scrutinised 3y the 
appellate court below on a wrong notion of 
onus of proof in a case where an old woman 
of over 80 years of age, if not Pardanashin, 
illiterate certainly, executed a document of 
conveyance where her clear case was that 
she wanted.to execute a document not of 
sale but of mortgage. On a consideration 
of this point alone we are unable to sustain 
the judgment and decree of the appellate 
court but there are other points as well on 
merits. ` 

6. Firstly, the appellate court though 
took notice of one of the most important facts 
that a Pleader who admittedly drafted the dis- 
puted document of conveyance and íhough 
available was not examined as a witress in 
this case. In fact, even according to the 
finding of the appellate Court below his name 
appeared in the list of witnesses on several 
occasions but he did not come to the witness 
box. No explanation has been offered by 
the respondent as to why the pleader could 
not be examined. Even so, the appellate 
court though fully conscious of the adverse 
inference to be drawn for withholding the 
evidence of such witnesses thought that it 
created merely a rebuttable presumption under 
illustration ‘g’ of Section 114 and such pre- 
sumption from the evidence, as discussed by 
the court, stood rebutted. We think, how- 
ever, that this approach, again, is wholly 
erroneous. We may say in passing tkat the 
Supreme Court had occasions to examine 
these provisions in some cases and it has 
been observed that in similar situation .the 
court ought to draw an adverse inference 
against the persons who withhold such evi- 
dence. (See AIR 1966 SC 40, Sahoo v. State 
of U. P. and AIR 1968 SC 1413, Gopal 
Krishnaji v. Md. Haji Latif). In almost simi- 
lar cases of not giving the evidence of one 
of the most important witnesses, the Judicial 
Committee dismissed the entire suit (See Gur- 
baksh Singh v. Gurdial Singh, 32 Cal WN 
119 = (AIR 1927 PC 230) In any case, 
the appellate court failed to express hew and 
on what ground the presumption created 
under Section 114 of the Evidence Act stood 
rebutted for failure of the respondents to 
examine the lawyer. In our opinion, the trial 
court is right in its view that the lawyer was 
the most important witness and the onus of 
proving lay heavily on the respondents to 
prove that the document was obtained as a 
document of conveyance and the mother of 
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appellant No. 1 actually signed the document 
knowing the contents thereof and it was also 
read over and explained to her. It is right 
that lawyer not having been examined on the 
facts of this case the onus remained undis- 
charged by the respondents. 


7. Secondly, we find that there was a 
departure from normal practice in this case 
for, the document in question did not contain 
any memo of consideration which according 
to the respondents was Rs. 5,000/-. It is not 
explained by any of the witnesses on behalf 
of the respondent either by the writer or any 
other person or the person who read over 
and explained the document as to why there 
was such an omission in this case. The ap- 
pellate court below, it seems, did not attach 
any importance to this aspect of the matter. 
It is true that mere omission to insert a memo 
of consideration in a document of conveyance 
will not, by itself, vitiate the document but 
such omission or failure has to be examined 
together with other evidence and surrounding 
circumstances. In the given case in question, 
we think, the trial court has rightly stressed 
this aspect of the matter for it is, again, the 
clear case of the appellants that she was 
persuaded to sign this document on repre- 
sentation that this was a document of mort- 
gage for Rs. 1,400/- which she incurred as a 
loan from the respondent No. 1. It is well 
established that failure to consider important 
evidence or important surrounding circum- 
stances would constitute an error of law and 
it would be open to this court in that situa- 
tion to interfere in second appeal. 


8. Thirdly, the appellate court has, in 
our opinion, while analysing English Law on 
the point failed to take notice of the provision 
of Section 16 of the Contract Act. Whatever 
may be the principles enunciated in English 
cases, where law is specific, it would be right 
and proper that that law should be followed. 
Mr. Mitra on behalf of the appellants has 
pointed out, we think, rightly, from the illus- 
tration under Section 16 of the Indian Con- 
tract Act that where there is relation between 
the parties as debtor and creditor it may be 
presumed tbat the creditor would stand some- 
what in a fiduciary relation to the other party. 
It seems clear that the respondent No. 1 who 
was admittedly the creditor of the mother of 
the appellant was certainly in a position to 
exercise his influence and make misrepresenta- 
tion about the document she was going to 
execute. In this case the appellate Court 
was clearly wrong in its view that no influence 
could be exercised by. the respondent No. 1 
merely because he was a creditor to the 
deceased mother of the appellant No. 1. 


9. Fourthly, the appellate court below 
also failed to consider the evidence of the 
witnesses adduced on behalf of the respond- 
ents. The trial court on a careful considera- 
tion has found that all the witnesses were in- 
terested. They could not be relied upon as 
independent witnesses in this case. It is true 
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that appellate court is free to believe such 
witnesses but it is equally true that they 
should not be believed unless there are cer- 
tain special features or compelling reasons to 
believe the evidence of such witnesses rejected 
by the trial court. In this case, as appears 
the appellate court below has not considered 
the evidence of these witnesses of the res- 
pondents in that perspective nor has given 
any reason for believing these witnesses. So, 
even on finding of facts we think, the judg- 
ment given by ‘the appellate court is not a 
proper judgment of reversal. As the whole 
question of fact is open, we have considered 
the evidence of the witnesses in this case and 
for the reasons given by the trial court we 
agree fully with the finding of the trial court 
that the respondents failed to establish that 
the document of conveyance was read over 
and explained to the mother of the appellant 
No. 1 Lilia, and that she executed the docu- 
ment knowing the contents thereof. 

10. On the question whether the 
document was fraudulent and collusive it is 
true that the onus will lie on the party alleg- 
ing such fraud, collusion, undue influence etc. 
(See the decision of the Supreme Court in 
Kkarbuja’s case AIR 1963 SC 1203 (supra) ). 
But this aspect of the matter has not been 
separately considered by the appellate court, 
on the other hand, it appears that the learned 
trial court on assessment of evidence adduced 
by both parties came to a finding as a fact 
that such fraud was established and we fully 
agree with the findings for the reasons given 
by the trial court. 

11. Accordingly, these appeals are 
allowed. We set aside the judgments and 
decrees of the appellate court and restore the 
judgments and decrees of the trial Court. 
Under the circumstance of this case, there 
will be no order as to costs. 

SEN GUPTA, J.:— I agree. 

Appeals allowed. 
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SEN GUPTA, J.:— This appeal is direct- 
ed against the judgment and decree passed 
by Shri R. L. Mukherjee, Subordinate Judge, 
Third Court, Alipore, 24-Parganas in Title 
Suit No. 130 of 1968 allowing the claim of 
the plaintiff for enforcing a mortgage debt 
and for realising the money due thereunder. 

2. The appeal arises out of the follow- 
ing facts. 

3. The plaintiff alleged that the de- 
fendant borrowed from him a sum of Rupees 
10,000/- on the 26th March, 1962 agreeing 
to pay interest thereof at the rate of Rs. 10/- 
per cent per annum on the basis of equitable 
mortgage in respect of the property mentioned 
in the schedule given in the plaint. It was 
further alleged that the defendant deposited 
with the plaintiff on the selfsame date at 
Bengal Restaurant at 10 Chowringhee Road 
in the town of Calcutta, title deeds of the 
defendant’s premises No. 40, Kabir Road, 
Tollygunge within the district of 24-Parganas 
thereby agreeing to create an equitable mort- 
gage of the said property for securing the 
aforesaid loan as evidenced by the pro-note 
dated the 26th March, 1962 executed by the 
defendant in favour of the plaintiff. In this 
connection the plaintiff also asserted that the 
defendant deposited the title deeds of the pre- 
mises No. 40, Kabir Road and other docu- 
ments relating thereto on the day when the 
loan was advanced. The defendant also 
handed over one memo Ext. 4 and another 
affidavit, Ext. 5 at 10, Chowringhee Road, in 
the city of Calcutta on the 28th March, 1962. 
On the above allegations the plaintiff brought 
the title suit claiming Rs. 16,000/- as his dues 
to be realised from the defendant and accord- 
ingly he made a prayer for preliminary decree 
against the defendant in terms of Order 34, 
Rule 4 of the Civil P. C. and for a final 
decree under Order 34, Rule 5 of the said 
Code. Prayer for costs was also made. 


4. The defendant did not challenge 
the pro-note and the fact that the plaintiff 
advanced Rs. 10,000/- to him by way of loan. 
He, however, contested the claim of the 
plaintiff that the defendant mortgaged pre- 
mises No. 40, Kabir Road by depositing the 
title deeds as alleged by him. He seriously 
contested the allegations of the plaintiff that 
the transaction took place on the 26th March, 
1962 at 10, Chowringhee Road in the town 
of Calcutta or that any title deed of the pre- 
mises in question was ever handed over by 
him to the plaintiff on the date and place as 
alleged. 


5. The learned Subordinate Judge 
overruled the contention of the defendant and 
passed a decree as prayed for by the plain- 
tiff. Being aggrieved by the said judgment 
and decree the defendant has preferred this 
appeal. 

6. Mr. Sen, learned Advocate for the 
appellant submits that the appellant has no 
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objection for a decree to be passed zgainst 
him but it should be a money decree and 
not a mortgage decree. Mr. Sen's contention 
is that the plaintiff's story that the title deed 
of premises No. 40, Kabir Road was handed 
over at Bengal Restaurant in premises No. 10, 
Chowringhee Road in the city of Calcutta and 
that the loan was advanced there, canrot be 
said to have been established on evidence, far 
less, the plaintiff has been able to establish 
the intention of the defendant to crezte an 
equitable mortgage in respect of the said pre- 
mises, Mr. Sen has also submitted thaf in a 
case like this three requisites are to be esta- 
blished by the plaintiff before he can get a 
decree for mortgage. They are (1) debt, 
(2) deposit of title deed and (3) an intention 
that the deed shall be security for the debt. 
It has however, not been challenged as to the 
existence of debts. With regard to two other 
requisites, namely, deposit of title deeds and 
the intention as referred to, Mr. Sen con- 
tends that on the evidence on record they 
cannot be said to have been estab-ished. 
Mr. Mitter, learned Advocate appearing for 
the respondent, however, drew our attention 
to the evidence on record and it has been 
contended that the defendant deposited the 
title deeds with the plaintiff not in his house 
as alleged by the defendant but at Bengal 
Restaurant situated at 10, Chowringhee Road 
in the town of Calcutta. The plaintif has 
produced the title deed of the premises of 
40, Kabir Road and the relevant documents 
connected therewith. Now the question arises 
whether those deeds were handed over to the 
plaintiff by the defendant at 10, Chowringhee 
Road or in the house of the plaintiff situated 
Outside the jurisdiction of the Presidency town 
of Calcutta. The defendant asserted tkat he 
deposited the title deeds and executed the 
handnote at 14B, Lansdowne Place in the 
house of the plaintiff; that the plaintiff Corced 
him to create a document, Ext. 4 — the 
memo. and Ext. 5 the affidavit in which he 
was made to make an untrue statement that 
the loan was advanced at 10, Chowringhee 
Road and that the title deed of the premises 
No. 40, Kabir Road was handed over t» him 
there on the 26 March, 1962 though in fact 
the said transaction took place in the house 
of the plaintiff; that these are the statements 
which he had to make in order to oblige a 
creditor. Accordingly, the defendant asserted 
that no importance should be attachzd to 
that part of the statement which he was made 
to make. 


7. We have carefully gone through 
the evidence on record. The plaintiff has 
stated on oath that the said transactior took 
place at 10, Chowringhee Road in Bengal 
Restaurant on the 26th March, 1962 and that 
the title deeds of premises No. 40, Kabir Road 
and the connected documents were Landed 
over to him there. As per arrangement defen- 
dant supplied the memo. Ex. 4 and the af- 
fidavit Ext. 5 to him. He frankly admitted that 
fhe said transaction was carried out under 
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the advice of his lawyer P. W. 3. The defendant 
could not deny the fact that the P. W. 3 
acted as a lawyer of the plaintiff. The plain- 
tiff also stated that one Hiralal’ Das intro- 
duced defendant to him with a request to 
give him loan of the amount in question. 
The said fact is not disputed by the defen- 
dant. In this connection it may be mentioned 
that the defendant himself admitted that 
Hiralal and Jyotish Babu were present at the 
time when the loan was advanced but curi- 
ously enough the defendant did not venture 
to cite Hiralal Basu as a witness in this case. 
P. W. 2 Arobinda Singha, son of the pro- 
prietor of Bengal Restaurant as also sup- 
ported the case of the plaintiff. Yt may, how- 
ever, be noted that his father died in the 
year 1967. His father appeared as one of 
the witnesses in the memorandum handed 
over by the defendant to the plaintiff on the 
28th March, 1962, P. W. 3 Jyotish Chandra 
Chatterjee, learned lawyer also deposited in 
favour of the plaintiff and supported his case. 
There is no reason to disbelieve his state- 
ments. The learned Subordinate Judge also 
considered the evidence on record and found 
in favour of the plaintiff. We do not find 
any reason to differ from the said finding 
arrived at by the learned Subordinate Judge. 


8. From the above we hold that the 
defendant deposited his title deeds of the pre- 


mises No. 40, Kabir Road at Bengal Restau- , 


rant at 10, Chowringhee Road in the City of 
Calcutta. So the second condition as was 
submitted by Mr. Sen has also been proved 
in this case. 


9. Now we are to consider whether 
the third requisite ie. the intention of the 
defendant to secure the debt by depositing 
the title deed of premises No. 40, Kabir Road 
with the plaintiff has been established. In 
support of the contention of Mr. Sen, he 
drew our attention to the case of K. J. 
Nathan v. S. V. Maruthi Rao reported in 
AIR 1965 SC 430. Their Lordships also 
held that those three requisites were necessary 
to be established before a decree for mort- 
gage could be passed. 


10. Mr. Sen has next submitted that 
even if it be held that the title deeds in res- 
pect of premises No. 40, Kabir Road were 
handed over to the plaintiff at the place and 
on the date as alleged by him still then the 
materials on record would not justify for 
holding that the defendant intended to use 
these deeds as security for his debt. 


1i. Mr. Mitter, on the other hand, 
drew our attention to the evidence on 
record as well as to the memo. Ext. 4 
and affidavit Ext. 5 and submitted that those 
documents are sufficient to show that the 
defendant had an intention to create the 
security on his property ie. 40, Kabir Road, 
for re-payment of the loan. Our attention 
has further been drawn to the evidence of 
D. W. 1, defendant himself. In his cross- 
examination he frankly admitted that under 
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his advice his lawyer sent a letter to P. W. 3. 
Thai letter has been marked Ext. 6 (a). De- 
fendant admitted that the reply by his lawyer 
sent by the letter Ext. 6 (a) was cormnct. 
Prom the letier Ext. 6 (a) it transpires that 
Mr. Dasgupta, learned Advocate for the. de- 
fendant, stated thgt his client, ie. the defen- 
dant, was always eager to pay up the dues, 
outstanding on the equitable mortgage. 
Therein it is seen that Mr. Dasgupta mention- 
ed the loan as eqnitable mortgage. That 
is a clear admission on the part of the. de- 
fendant through his lawyer that the said 
transaction was an equitable mortgage. Mr. 
Sen, however, contends that the said admis- 
sion on the part of Mr. Dasgupta could not 
bind his client as the fact whether the said 
transaction was a loan or mortgage depend- 
ed on the question of intention and as the 
question of intention is a question of law. 
the learned lawyer could not bind the defen- 
dant by making such an admission in his 
letter. Mr. Sen drew our attention to the 
case of Societe Belge de Benque S. A. v. 
Rao Girdhari Lal Chowdhury reported in 
AIR 1940 PC 90 wherein it has been laid 
down by their  Lordships that a counsel’s 
admission on a point of law cannot be bind- 
ing upon a Court and the Court is not pre- 
cluded from deciding rights of the parties on 
a true view of the law. 


12. Mr. Mitter did not dispute the 
said contention as raised therein. But he 
submits that the contention of Mr. Sen that 
the intention js a question of law. is not 
correct. ft is always a question of fact. In 
support of his contention he referred to the 
very decision referred to by Mr. Sen, which 
is reported in AIR 1965 SC 430 (supra) It 
has been laid down by their Lordships there- 
in that "Whether there is an intention that the 
deed shall be security for the debt is a question 
of fact in each case. The said fact will have 
to be decided just like any other fact on pre- 
sumption and on oral, documentary or cir- 
cumstantial evidence." We agree with Mr. 
Mitter that the question of intention has got 
to be considered on the materials on record 
and the question of inference as to law does 
not arise in this case. Mr. Sen unfortunate- 
ly missed to note that the above observation 
of their Lordships was in the case which he 
himself cited. Be that as it may, the said 
contention of Mr. Sen also fails. 


13. Lastly, Mr. Sen submits that the 
learned Court below ought to have granted 
some easy instalments to the defendant to 
pay the decretal amount. Our attention has 
been drawn to the provisions of Section 34 
of the BengaJ Money Lenders Act, 1940. It is, 
no doubt, true, that in case of an application 
filed by the defendant, the Court's duty is 
to grant some instalments provided of course, 
the loan in question comes within the purview 
of the Bengal Money Lenders’ Act. The de- 
fendant did not claim any instalment in his 
evidence, neither any such application was 
filed. No issue was raised in the lower 
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Loan under the Bengii Money, 
Lenders Act has got its special s'gnificance 
and it is essentially different f-ora commercial 
loan. Admittedly the defendant was a contra- 
ctor by profession. In cross-examination, defen- 
dant of course stated that he took the Ican 
for his personal use without mentioning it 
specifically. Mr. Sen wants to take the ad- 
vantage of that siatement which was brought 
out ir. cross-examination. We are, however, 
noi convinced with the said submission made 
by Mr. Sen and we hold that prayer for 
instalment is nor entertainable at this stage. 


14. Considering ail ihe facts and inate- 
rials on record and after hearing the learned 
Advocates of the parties, we do not find any 
reason to interfere with ihe findings of the 
learned Subordinate Judge. | 

i5. In the result, the appeal is dismis- 
sed with cosis to be paid by the appellant 
tc the respondent. Hearing fee assessed at 
10 (ten) G. Ms. 

A. K. SINHA, J. :— I agree. 

Appeal dismissed. 


AIR 1974 CALCUTTA 321 (V 61 C 71) 
A. K. SINHA AND P. C. BOROOAH, Ji. 


. Hukumchand Insurance Co. Ltd., Peti- 
tioner v. Sm. Subashini Roy and another, Op- 
posite Parties. 


S. C. A. No. 68 of 1972, DJ- 1-2-1974. ` 

Index Note :— (A) Constitution of India, 
Art. 133 (as amended by the Constitution 
(Thirteenth Amendment} Act, 1972) -— Ap- 
plication for certificate pending at the com- 
mencement of amendment Act — Would the 
application come within the exception clause 
(b) entitling the applicant to the benefits of 
sub-clause (a) or (b) of Art. 133 (1) as it stood 
before the amendment? No. 


Brief Note:— (A) Firstly because, ex- 
ception clause (b) does not refer to appeals 
in any form pending before the High Court 
aí the commencement of the Amendment Act 
and secondly because, it is provided in the 
next paragraph that every such appeal would 
be heard and disposed of, or as the case 
may be, entertained and disposed of by the 
Supreme Court as if this Act had not been 
passed. It seems, therefore, that all such 
appeals must be pending or preferred before 
the Supreme Court and not the High Court 
on or after the date of the commencement of 
the Amendment Act. (Para 4) 

Index Note:— (B) Constitution of India, 
Art. 133 (às amended by the Constitutiou 
(Thirteenth Amendment) Act, 1972) — “Sub- 
stantial question of law of general impor- 
tance” — Question of law well-settled by 
Supreme Court decision — Leave to appea! 
cannot be granted under the clause “substan- 
tial question of làw of general importance." 
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Malay Kumar Basu, for Petitioner; Pra- 
bhas Chandra Chatterjee, (for No. 1), Rathin- 
dra Nath Bhattacharjee (for No. 2), for Op- 
posite Parties. 


A. K. SINHA, J.:— This is an applica- 
tion for certificate to enable the appellant 
petitioner to prefer an appeal against our 
judgment and Order D/- 10-7-70. We need not 
for brevity's sake over again decide (recite) 
facts of the case for these would appear from 
our judgment. The appeal was preferred by 
the present petitioner Hukumchand Insurance 
Co. Ltd. against an Award of compensation 
for a sum of Rs. 24,300/- in favour of the 
respondent Sm. Subahsini Roy who was the 
mother of the victim who died as a result of 
motor accident. The Tribunal found on evi- 
dence that the son of the respondent was 
injured and died as a result of rash and 
negligent driving of the car involved. In the 
appeal before us the correctness of this find- 
ing as also the quantum of compensation was 
challenged by the appellant petitioner. An 
objection was taken, however, on behalf of 
the respondent as to the maintainability of 
the appeal on the ground that it was not 
open to the appellant to dispute the correct- 
ness of the decision of the Tribunal on 
matters not covered by the defence which it 
was not entitled to take under the law as 
provided under Section 96 of the Motor Vehi- 
cles Act. We, however, mainly, following 
the decision of the Supreme Court in B. I. G. 
Insurance Co. v. Itbar Singh, AIR 1959 SC 
1331 concluded that the appeal was not main- 
tainable at the instance of the injured appel- 
lant against the decision of the Claims Tri- 
bunal on ground not allowed under the Act. 

2. Now, the provisions of the Arti- 
cle 133 of the Constitution have undergone 
substantial changes. By the Constitution 
(Thirteenth Amendment) Act, 1972 it provides: 

(a) That the case involves a substantial 
question of law of general importance. 

(b) That in the opinion of the High 
Court the said question needs to be decided 
by the Supreme Court. . 

In view of the present structure of the above 
Article, the only question is whether the case 
involves : 

“(a) a substantial question of law of gene- 
ral importance; 
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(b) that in the opinion of the High Court 
the said question needs to be decided by the 
Supreme Court." 


3. All other provisions have been 
scraped out with the result that the question of 
valuation of the appeal under previous Cls. (a) 
and (b) or the question of«fitness for appeal 
in the circumstances as were provided in 
clause (c) of sub-article (i) of Art. 133 of the 
Constitution did not arise. It is however, 
contended by Mr. Bose on behalf of the peti- 
tioner that since this application for certificate 
was pending at a time when the amendment 
did not come into force, it would come with- 
in the exception clause as provided under 
Section 3 of the Amendment Act and the 
petitioner would be entitled to the benefits of 
clause (a) or (b) as the case may be, under 
Sub-Article (i) of Art. 133. It is said that 
Since the value of the subject-matter of the 
appeal is not less than Rs. 20,000/- it is en- 
titled to a grant of certificate as a matter of 
course. We fail to see how this is so. The 
material part of Section 3 relevant for our 
present purpose provides: 


“(a) any appeal under sub-clause (a) or 
sub-clause (b) or sub-clause (c) of clause 1 of 
Art. 133 of the Constitution which immedia- 
tely before the commencement of this Act 
was pending before the Supreme Court: or 


(b) any appeal preferred on or after the 
commencement of this Act against any judg- 
ment, decree or final order in a civil proceed- 
ing of a High Court by virtue of a certificate 
given by the High Court before the com- 
mencement of this Act under sub-clause .(a) 
or sub-clause (b) or sub-clause (c) of Cl. 1 
of Article 133. 


and every such appeal may be heard and 
disposed of or, as the case may be, entertain- 
ed, heard and disposed of by the Supreme 
Court as if this Act had not been passed." 


4. From a fair reading of the above 
provisions it is quite clear that under Cls. (a) 
and (b) the appeal either must be pending or 
preferred on or after the commencement of 
the Act by virtue of certificate already given 
by the High Court before the commencement 
of the Act under sub-clauses (a), (b) or sub- 
clause (c) of clause 1 of Article 133. It is, 
however, said that the latter group of appeals 
will also include an application for appeal but 
we think the language of the Statute is quite 
clear and does not admit of any such inter- 
pretation. Firstly because, there is no refer- 
ence to these appeals in any form pending 
before the High Court at the commencement 
of the Amendment Act and secondly because, 
it is provided in the next paragaph that every 
such appeal would be heard and disposed of 
or as the case may be entertained and 
disposed of by the Supreme Court as if this 
Act had ‘not been passed. It seems, there- 
fore, quite clear that all such appeals must 
be pending or preferred before the Supreme 
Court and not the High Court on or after 
the date of the commencement of the Amend- 
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[ment Act. We, therefore, do not find any 
Substance in the points raised. 


5. -The next question is whether the 
petitioner's case involves a substantial ques- 
tion of law of general importance. 1t is con- 
tended that although the Supreme Court con- 
strued Section 96 (2) of the Motor Vehicles 
Act in the B. I. G. Insurance Company's case 
(supra) but then it has been held in K. Gopal- 
krishnan v. Shankara Narayanan, AIR 1968 
Mad 436 that the interpretation was limited 
to the case of a suit and not regarding any 
defence set up before the Claims Tribunal. 
We, however, noticed this judgment but could 
not agree. The decision of the Supreme 
Court has also been followed by Bombay 
High Court in  Abdulkadar v. Kashinath, 
AIR 1968 Bom 267. Be that as it may, it 
is not merely erroneous decision on point of 
law but whether the case involves substantial 
question of Jaw of general importance. It 
is fairly established that if the Iaw is well- 
settled by the Final Court of appeal, then 
the question raised cannot be said to have 
involved the substantial question of law. (See 
State of J. and K. v. Ganga Singh, AIR 1960 
SC 356, Chunilal v. C. S. and M. Co. Ltd., 
AIR 1962 SC 1314) The mere fact that the 
Supreme Court decision was followed to a 
limited extent by the Madras High Court can- 
not and should not be held to be sufficient 
as to raise a substantial question of law of 
general importance. In our opinion, this is 
not a fit case where in our opinion the ques- 
aon Pinis requires decision of the Supreme 

ourt. 


6. In the result the application fails 
and is dismissed but there will be no order 
as to costs. 


BOROOAH, J. :— I agree. 


Application dismissed. 


AIR 1974 CALCUTTA 323 (V 61 C 72) 

‘A. K. SINHA AND K. J. SEN GUPTA, JJ. 

Amulya Gopal Majumdar, Appellant v. 
United Industrial Bank Ltd. and others, Res- 
pondents. 

A. F. O. O. No. 777 of 1973, DJ- 10-i- 
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Index Note:— (A) Civil P. C. (1908), 
O. 39, R. 1 — Suit by subsequent mortgagee 
for redemption — Property already auction 
purchased by prior mortgagee in a suit for 
enforcement of his mortgage but without 
m.Xxing subsequent mortgages a party — Is 
the court powerless to grant temporary in- 
junction restraining the prior mortgagee from 
taking delivery of possession of the property? 
No. 


Brief Note:— (A) There is no absolute 
rule precluding the court from exercising its 
power to grant a temporary injunction in a 
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proper case even in 2 suit for redemption. On 
the contrary, under Order 39 r/w Sec. 1531 
of Civil P. C, the Court has such power. 
(Para 4) 
If under Order 34, Rule 8 the plaintiff 
has a right to be put in possession in a suit 
Where possession has already been taken, it 
cannot (in this case) be said that the court 
would be powerless to defer the delivery of 
such possession to the prior mortgagee which 
formed the subject-matter of the mortgage 
in favour of the subsequent mortgagee. 
((1894) ILR 21 Cal 116, Rel. on). 


(Paras 5, 6) 
Cases Referred : Chronological Paras 
(1941) 45 Cal WN 705 = 74 Cal LI 1, 


Rowshan Khan v. Khaja Abdul Khaliq 5 
AIR 1939 PC 14 — 66 Ind App 50, R. K. 
Banerjee v. Satya Charan 5 
AIR 1921 Cal 157 = 25 Cal WN 253, Sk. 
Kalu Sharip v. Abboy Charan Karmakar 5 
(1894) ILR 21 Cal 116, Jugal Kishore Lall 
v. Kartic Chunder 7 


Ranjit Kumar Banerjee and Abinash 
Chandra Bose, for; Appellant; P. N. Mitter, 
C. N. Mukherjee and Ajit Chakraborty (for 
No. 1) and Manas Nath Roy (for No. 3), for 
Respondents. 


A. K. SINHA, J.:— This appeal is pre- 
ferred by the defendant appellant against the 
judgment and order passed by the Trial Court 
granting temporary injunction restraining the 
appellant from taking delivery of possession 
of the disputed property in an. execution case 
in which he as mortgagee decree-holder auc- 
tion purchased the, property. 

2. The parties, as appears, have been 
fighting series of successive litigations center- 
ing round two mortgages created over the 
disputed properties. We need not recite over 
again the facts of this case for those appear 
to have been briefly stated in the judgment 
by the trial court. The admitted facts, how- 
ever, are that the predecessor of respondent 
No. 2 Messrs. Eagle Plywood Industries (P) 
Ltd. created a mortgage for a sum of Rupees 
5,00,000/- over some „of the immovable pro- 
perties belonging to it in favour of the pre- 
sent appellant who in enforcement of that 
mortgage obtained a final decree for sale ard 
in execution of that final decree auction pur- 
chased those properties but that decree was 
obtained without making the respondent Ne. | 
a party. The same company created a sub- 
sequent mortgage in respect of these pro- 
perties along with othtr properties namely, 
factory sheds, machiner:es etc, in favour of 
the predecessor of the present respondent 
No. i sometime in 1951 and thereafter on 
its amalgamation the same company created 
a fresh mortgage in favour of the respondent 
No. 1 and their ioial dues would come to 
about Rs. 6,00,000/- (Six Lacs). ihe -es- 
pondent No. 1 brought a suit sometime in 
1965 for enforcement of its mortgage mak- 
iug the present appellant a party as defend- 
ant No. 6 in that suit and has since obtained 
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a preliminary decree. The real controversy 
arose when the -present appellant after pur- 
chasing the properties mortgaged in his favour 
in auction sale in execution of his decree set 
the executing court in motion for taking deli- 
very of possession. There he was resisted by 
the lessee who was inducted for a period of 21 
years by a Receiver appointed at the instance 
of respondent No. 1 with the consent of the 
mortgagor the respondent No. 2. Over this 
dispute as regards taking delivery of posses- 
sion a series of proceedings followed and ulti- 
mately this court took the view that the 
lessee had no right to resist the appellant from 
taking possession of the property. The 
lessee’s suit, however, for declaration of title 
and for permanent injunction is pending. 


3. Thereafter, on 27th May, 1973, the 
Bank, respondent No. 1 filed a suit as a 
puisne mortgagee for redemption and in that 
suit it prayed for granting a temporary in- 
junction restraining the present appellart from 
taking delivery of possession of the properties 
auction purchased by him in execution of the 
title execution case No. 8 of 1957. The trial 
court granted the temporary injunction till the 
disposal of the suit and that is how, ir short, 
the appellant felt aggrieved and prefer-ed the 
present appeal. 


4. The only question is whether the 
order of temporary injunction passed by the 
trial court should be maintained. Mr. Baner- 
jee for the appellant contends that in a suit 
for redemption the court has no power to 
grant a temporary injunction. 
fief that is available to the plaintiff is, if at 
all, to redeem the prior mortgagee on pay- 
ment of the mortgage money that may be 
found due by the court on accounting between 
the parties. It is argued that it is not open 
to the court to grant temporary injunction 
in a case where the property has already been 
purchased by the first mortgagee in enforce- 
ment of his mortgage. We think that there 
is no such absolute rule precluding the court 
from exercising its power to grant a tem- 
porary. injunction in a proper case even in 
a suit for redemption. On the contrary, hav- 
ing regard to the provisions of Order 39 read 
with Section 151 of the Code of Civil Pro- 
cedure the court has enough power to exer- 
cise its discretion in any suit for granting or 
refusing temporary injunction. Mr. Baner- 
jee, however, has cited a passage from Dr. 
Ghosh’s Law of Mortgage in India et Page 
625 (Fifth Edition) where quoting the state- 
ment of law made by Jones, an English 
authority on the subject, it has been stated 
amongst other things that "a puisne mort- 
gagee’s only remedy, however is to redeem. 
He cannot have the sale set aside by irterven- 
ing by petition in the foreclosure-suii. His 
only right is the right of redemption." It is 
difficult to see how the above observations 
can advance the argument of Mr. Banerjee. 
It is undisputed that having regard to the 
position of the parties the Bank seems io have 
a clear right of redeeming the mortgage in 
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favour of the appellant. This statement of 
law, we think, helps the Bank and not the 
appellant for the Bank was not made a party 
in the suit brought by the present' appellant 
for enforcement of the mortgage and for sale 
of the mortgaged property. Prima facie, 
therefcre, his right to redeem remained un- 
affected. > 


5. Mr. Mitter, on behalf of respond- 
ent No. 1, has cited before us the decision of 
the Judicial Committee in 66 Ind App 50 = 
(AIR 1939 PC 14) R. K. Banerjee v. Satya 
Charan — and also two Bench decisions of 
this Court in Sk. Kalu Sharip v. Abhoy Cha- 
ran Karmakar, 25 Cal WN 253 = (AIR 1921 
Cal 157) and Rowshan Khan v. Khaja Abdul 
Khaleq, (1941) 45 Cal WN 705, to show that 
the only remedy of the prior mortgagee even 
though he has auction purchased the pro- 
perty is to get the mortgage money in a pro- 
perly framed suit for redemption by a sub- 
sequent mortgagee who was not a party in 
the suit brought by the prior mortgagee. In 
this connection, Mr. Mitter has referred to 
us the provisions of Order 34, Rules 7 and 8 * 
of the Code of Civil Procedure also to show 
the scope of the rights and remedies avail- 
able to the subsequent mortgagee as plaintiff 
and the prior mortgagee as defendant in such 
a suit. It is pointed out that where payment 
in accordance with ^ preliminary decree is 
made by the plaintiff, several consequences 
will follow namely (a). ordering the defendant 
to deliver up the documents referred to in 
the preliminary decree, and if necessary, 
(b) ordering him to retransfer at the cost of 
the plaintiff the mortgaged property as direct- 
ed in the said decree, and also if necessary, 
— (c) ordering him to put the plaintiff in pos- 
session of the property. Clearly, therefore, 
if the plaintiff has a right to be put in pos- 
sessior in a suit where possession has already 
been taken we fail to see how in the circum- 
stances that have arisen in this case, the court 
would be totally powerless to defer the deli- 
very >f such possession to the appellant 
which forms the subject-matter of the mort- 
gage in favour of the respondent Bank. The 
provisions of Rule 8, in our opinion, contem- 
plates that there might be cases where pos- 
session is retained either with the original 
mortgagor or with the subsequent mortgagee. 
In our opinion, where, as here, the possession 
has not already been taken by the auction 
purchaser, it cannot be said the court has no 
power to consider the further question even 
in a redemption suit as to whether the auc- 
tion purchaser should be allowed to take that 
possession while the suit for redemption by 
the subsequent mortgagee is pending. 


6. Mr. Banerjee has, however, next 
contended that the Bank, if at all in posses- 
sion, would be deemed to be in possession of 
the disputed property through the Receiver 
and the lessee but this Court has already held 
that this is not binding on the prior mort- 
gagee and the lessee has no power to resist 
taking of such possession by the appellant as 
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decree-holder auction purchaser of the pro- 
perties mortgaged to him. It is true that the 
lessee in matters arising out of an interlocutory 
proceeding was found by this Court not to 
have any right to obstruct the present appel- 
lant in taking possession of the property but 
in the same judgment, it appears, the pos- 
session of the Bank as a puisne mortgagee 
was not considered at all. The question so 
far as the right of the Bank is concerned 
was left open. It is, however, argued that 
if the Bank claims to be in possession through 
the Receiver and the lessee then, clearly, the 
Bank must be deemed to have no possession 
at all for in the earlier proceeding this Court 
held that the lease was not binding on the 
appellant and the lessee had no right to resist 
the appellant from taking possession of the 
disputed property. This seems to be a dis- 
puted question of fact and even granting that 
the lease is not binding on the appellant, the 
possession of the Bank on that account alone 
in respect of the properties mortgaged to it 
cannot be altogether ignored. We, however, 
do not think it necessary to pursue this point 
further in this case for in our opinion the 
question is not so much of possession as of 
preservation of the Bank’s security consisting 
of both movable and immovable properties in 
respect of which the mortgage was created 
in its favour. It is undisputed that the pro- 
perties mortgaged to and auction purchased by 
the appellant are not identical with those pro- 
perties mortgaged to the Bank. The entire 
factory sheds, godowns and heavy machi- 
neries, as described in the schedule of the 
plaint, standing on major portion of the land 
which do not form the subject-matter of the 
mortgaged property in favour of the appel- 
lant, were mortgaged to the Bank along with 
the properties mortgaged in favour of the 
appellant. Jf in these circumstances the ap- 
pellant is allowed to take vacant possession 
of the properties mortgaged to him by remov- 
ing all structures and fixtures with machi- 
neries installed and other movables mortgaged 
in favour of the Bank, then clearly security 
of thé Bank will be seriously in jeopardy and 
may ultimately be lost altogether. This apart, 
when the puisne mortgagee was not made a 
party and as his claim and his right to 
redeem prima facie appears to be subsisting 
and the suit for redemption is pending, we 
think, the appellant ought not to be allowed 
to take vacant possession. The trial Court 
pointed out, we think rightly, that a running 
business is being carried on in the factory 
where a number of workmen have been engag- 
ed and no court should refuse to interfere 
where the only consequence that will follow 
if the appellant is allowed to be put in pos- 
session would be to ruin the business alto- 
gether. Mr. Banerjee, however, has sirenu- 
ously repeated his argument that if such an. 
injunction is granted it would only mean bene- 


fiting the same lessee who was denied any 
right by this court to resist the appellant from 
taking possession of the properties mortgaged 
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in his favour. It is said, that would clearly 
be lending support to the lessee and in that 
event the same lessee would be allowed, if 
not directly, indirectly to circumvent the order 
passed by this Court previously on identical 
question. We fail to see how this is so. The 
question that was decided in the earlier pro- 
ceeding is very different from 'the question 
raised here. The Bank, admittedly, was not 
made a party in the appellant's suit and at 
any rate prima facie it has sufficient right 
to redeem the mortgage of the appellant and 
on that account in the present suit filed by 
him for redemption of that mortgage it has 
equally the right to protect the properties 
mortgaged and ask for appropriate relief in 
that suit. A running business, it cannot be 
doubted, which is being carried on in the 
disputed property would, if not enhance, pro- 
tect the value of the security. We think, on 
this case the relief he has asked for by way 
of temporary injunction is open to him. 

7. Apart from this consideration it is 
pointed out by Mr. Mitter that since the 
Bank was not a party in the appellant's suit, 
the appellant would not be entitled in law 
to take khas possession of the properties 
mortgaged to him. He has in aid of.such 
contention relied on a Bench decision of this 
Court in (1894) ILR 21 Cal 116, Jugal Kissore 
Lall v. Kartic Chunder where it is held 
amongst other things that the plaintiff was not 
entitled to khas possession as against the se- 
cond mortgagee who have the opportunity 
of redeeming the prior mortgage but not made 
parties in the suit instituted earlier by the 
plaintiff. Although this was a case where the 
respective rights of the parties for taking 
khas possession was being considered as be- 
tween the patnidars, question arose in that 
connection as to whether the plaintiff who was 
a prior mortgagee was entitled to khas pos- 
session by virtue of his purchase of the pro- 
perties in question as against the patnidars 
who were found to be also second mortgagees 
of the same properties and had an oppor- 
tunity of redeeming the mortgage not having 
been made parties to the suit brought by the 
plaintiff. The point seems to be almost simi- 


‘lar to the point at issue in the present case 


and although this decision is as old as 1894 
by subsequent codification of law we think, 
that principle has been reinforced. So, con- 
sidering the matter from this aspect also we 
do not think that the Bank could not have 
any remedy in law as subsequent mortgagee 
in a redemption suit against the prior mort- 
Bagee by asking for a temporary injunction. 


8. Mr. Banerjee however has raised 
another point namely, that as a purchaser of 
the equity of redemption as a prior mort- 
gagee the appellant is equally entitled to re- 
deem the subsequent mortgagee. We do not 
think that this point calls for a decision in 
the present appeal This is a matter which 
may arise in course of final determination of 
the suit which is now pending in the court 
below. We do not express any opinion on 
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this point. In our opinion, therefore, the 


trial court was right in issuing a temporary - 


injunction. We are satisfied that a prima 
facie case exists and we agree also on the 
line of reasonings given by the trial court 
on the question of balance of convenience or 
inconvenience temporary injunction ought to 
be issued. But at the same time in view of 
the fact that the appellant has been out of 
possession, such injunction should be granted 
on terms. At the present moment we find 
from the records that the principal amount 
due to the appellant would be about Rupees 
40,000/-. To this we shall add for the present 
a further sum of Rs. 40,000/- as and by way 
of interest which may be ‘recoverable by the 
appellant. Thus, if the respondent Benk de- 
posits a total sum of Rs. 80,000/- (Rupees 
Eighty Thousand) in the trial court, we think 
that would sufficiently secure the mortgage 
money that may ultimately be found to be 
due and payable to the appellant for redeem- 
ing the mortgage, in case the trial court 
decrees the plaintiffs suit. Mr. Mitter has 
very fairly stated before us that the respond- 
ent Bank is ready and willing to deposit a 
sum of Rs. 80,000/- (Rupees Eighty Thou- 
sand) in cash in the trial court as and by 
way of security for payment of the mortgage 
due of the appellant. 


9. Accordingly, this appeal succeeds in 
part. We modify the order of the trial court 
to this extent that the petitioner shall deposit 
in cash in the trial court a sum of Rupees 
80,000/- (Rupees Eighty Thousand) to the 
credit of the appellant within two weeks from 
the receipt of the copy of this order by the 
Court below and in default of such deposit 
in the manner and within the time indicated 
herein, the temporary injunction issued shall 
Stand dissolved and the appellant would be 
entitled to take delivery of possession of the 
property. In the event the said sum of 
Rs. 80,000/- (Rupees Eighty thousand) is de- 
posited in Court in the manner and within 
the time indicated, the trial court shall in its 
discretion invest the said sum either on -the 
application of either parties or of its own 


motion in such Government Securities as may. 


be just and proper or in the alternative in 
Fixed Deposit in the State Bank of India so 
that the interest in the entire amount may in 
the meantime accrue. 


10. In the facts and circumstances of 
this case, there will be no order as to costs. 

11. We make it clear that the res- 
pondent, Bank shall be at liberty to claim 
adjustment of the dues on final accounting 
between the parties in the redemption suit, if 
necessary. ] 


12. Let a copy of the above order as 
also the original records be sent down to the 
court below as quickly as possible. 

SEN GUPTA, J.:— I agree. 

Appeal partly allowed. 
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S. K. BHATTACHARYA AND 
SUDHAMAY BASU, JJ. 

. Caunilal Basu and another, Petitioners v. 
The Hon'ble Chief Justice High Court, Cal- 

cutta and others, Opposite Parties. 
C. R. No. 1473(M) of 1973, D/- 24-8-1973. 


Index Note :— (A) Limitation Act (1963), 
S. 5 — Condonation of delay — “Sufficient 
cause” — Relevant considerations — If and 
whem sympathy 2nd benevolence a factor — 
(X-Ref :— Section 14). 

Brief Note:— (A) “Sufficient cause” 
specifizd in the section is a question of fact 
and being undefined, judicial discretion to 
which it is subject is also not fully deter- 
mined. However the term has to be liberally 
construed where the party has not been negli- 
gent. 

Thus when a petition under Art. 132 (1) 
Constitution was rejected in view of un- 
availed remedy of appeal to High Court and 
the petitioner unsuccessful in the Supreme 
Court also seeks condonation of the delay 
in filing the appeal in the High Court his ap- 
plication cannot be entertained. Mistaken 
advice of a lawyer may in certain circum- 
stances be sufficient cause but it is not so in 
general. May be the matter involved is of a 
crusading type but.sympathy and benevolence 
are not factors in condoning delay. Even if 
there is bona fides there must be due care 
and caution and when that is wanting the ap- 
plication thus cannot be accepted. 

Since under Section 2 (1) ‘suit’? does not 
include appeal, Section 14 dealing with com- 
putation of limitation for suits only cannot 
cover exclusion of time in filing appeals. As 
such the petitioner cannot also claim exclu- 
sion of the time spent by him in the Supreme 
Court. AIR 1971 Ker 211, Followed; AIR 
1962 SC 361; (1890) ILR 12 All 461 (FB) and 
ATR 1938 Nag 156, Referred. 

z (Paras 5, 6 and 7) 

Index Note :— (B) Comstitation of India, 
Art. 141 — Law declared by. Supreme Court 
binding — “Advice” of Supreme Court ío 
party before it — If amd when the High 
Couxt boumé to follow — (X-Ref:— Prece- 
dexts — Obiter dicta). 

Brief Note :— (B) A dictum which is to 
be followed by the court always refers to a 
statement or rule of law or a conclusion 
based on facts. “Advices” are never included 
in obiter dictum. 


When “advice” stated to have been given 
by the Supreme Court to the party before it 
(to withdraw the petition before it, to appeal 
to the High Court and get it heard by a 
Special Bench without prejudice to the rights 
and contentions of the party) though not form- 


‘Ing part of the written order in the case is 


affirmed before the High Court (in. an ap- 
plication to condone delay in filing the ap- 
peal before it) and is also supported by a 
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statement by the counsel it cannot be out- 
right rejected. Yet as it is not used in the 
course of any judgment or order and being 
not in writing it need not be given effect to. 

(Para 8) 
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AIR 1971 SC 1594 = (1972) 1 SCI 72, 
Union of India v. Sudhansu Mazumdar 3 
AIR 1971 Ker 211 = 1970 Ker LR 281, 


State of Kerala v. K. K. M. Kurup 5 
AIR 1962 SC 361 — (1962) 2 SCR 762, 
Ramlal v. Rewa Coalfields Ltd. 7 


1951 AC 737 = (1951) 2 All ER 1, London 
Groving Dock Co. Ltd. v. Horton 8 
AIR 1938 Nag 156 — ILR (1938) Nag 409, 
Krishna v. Trimbak 7 
(1934) 2 KB 132 = 103 LIKB 465, Flower 
v. Bbbw Vale Steel Iron and Coal Co. 8 
(1890) ILR 12 All 461 = 1890 All WN 149 
(FB), Bechi v. Ahsanullah 7 


. K. J. John, for Petitioners; Soumen Bose, 
Bimal Basak and Suprokas Banerjee (for 
No. 1)  Bhagwati Banerjee (for No. 2), 
Prasanta Kumar Bandopadhyay (for No. 4) 
and Arun Dutt (for No. 5), for Opposite Par- 
ties. ` 

SUDHAMAY BASU, J. :— This applica- 
tion is for condoning the delay in filing an 
appeal against the order of K. J. Sengupta, J. 
dated the 15th of May, 1972 (reported in AIR 
1972 Cal 470) discharging a Rule in which 
the petitioners challenged the constitutionality 
of the Letters Patent of 1865, Calcutta High 
Court (Jurisdictional Limits) Act of 1919 and 
Section 34 (2) and (3) of the Advocates Act, 
1961. The applicants have made this appli- 
cation both under Section 5 and Section 14 
of the Limitation Act. Of the numerous res- 
pondents, nine in number, only respondent 
No. 4, the Secretary of the Bar Library Club 
has filed an affidavit-in-opposition to which 
the petitioners in turn have filed an affidavit 
in reply. 

2. The relevant facts as would appear 
from the connected papers are as follows :— 
The Rule was discharged by K. J. Sengupta, 
J. on the 15th of May, 1972. On the 25th 
of July, 1972 an application was filed for 
a certificate for leave to appeal to the Sup- 
reme Court under Article 132 (1) of the Con- 
stitution of India. But the same was re- 
jected on the 23rd of August, 1972 on the 
ground that in a case where appeal lies to 
the High Court the Court should be very 
slow in granting certificate for an appeal to 
the Supreme Court directly. Thereafter, the 
petitioners made an application for special 
leave under Article 132 (2). On 16-10- 
1972 the matter came up for hearing before 
the Supreme Court in S. L. P. (Civil) No. 2881 
of 1972 (SC) when it appears "upon hearing 
the Counsel for the petitioners the Court dis- 
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missed the application as withdrawn." A 
certified copy of the order has been filed in 
this Court. It is, however, pleaded in para- 
graph 5 of the petition that the Bench of the 
Supreme Court constituted by K. S. Hegde, 
P. Jaganmohan Reddy and H. R. Khanna, 
JJ. advised the Counsel on behalf of the peti- , 
tioners to withdraw the application, to prefer 
an appeal before this Court and to have the 
same heard by a Special.Bench to be con- 
stituted by the Chief Justice without prejudice 
to the rights and contention as to the points 
taken regarding the constitutionality of the 
Letters Patent. The petitioners state that they 
have been prosecuting with due diligence an- 
other civil proceeding in the Supreme Court 
relating to the same matter in issue and the 
same was being prosecuted with good faith 
and this appeal could not be filed earlier until 
the Supreme Court indicated “its views" on 
the point on 17th January, 1973. | Immedia- 
tely thereafter, it is submitted in the petition, 
that the counsel for the petitioners “rushed 
to this Court and with utmost diligence 
amidst uncertainty and cancellation of trains 
in the wake of power strike in Uttar Pradesh 
reached Calcutta on the 22nd January, 1973 
and filed this application on the next work- 
ing day". A further application was made 
on behalf of the petitioners under Order 1, 
Rule 16 of the Code of Civil Procedure to 
strike out some statements made in para. 6 
of the affidavit-in-opposition filed on behalf 
of the Bar Library Club. But Mr. John did 
nof make any submission with regard to the 
same. 

3. Mr. K. J. John, the learned Advo- 
cate appearing in support of the application 
submitted that he was entitied to the benefits 
of both Section 5 and Section 14 of the Limi- 
tation Act. He stated that the petitioners 
were entitled to the exclusion of the time. 
during which they were proceeding bona fide 
in the Supreme Court. In this connection 
Mr. John referred to three cases decided by 
the Supreme Court, namely, R. D. Agarwalla 
v. Union of India, reported in AIR 1971 SC 
299; Union of India v. Jyoti Prakash Mitter, 
reported in AIR 1971 SC 1093 & Union of 
India v. Sudhangsu Mazumdar, commonly 
known as Berubari Case reported in AIR 
1971 SC 1594. In all these cases the Supreme 
Court held that the practice of deciding a 
case sitting singly and giving a certificate 
under Article 132 (1) for appeal to Supreme 
Court although technically correct is an im- 
proper practice. It is the right of the party 
to file an appeal in the High Court itself 
against the decision of the single Judge and 
that right should not be short-circuited by 
passing on the case to the Supreme Court for 
decision. The learned Advocate made it clear 
that as the main question involved in the 
present appeal itself related to the validity of 
the Letters Paterit he thought it advisable not 
to prefer an appeal in this Court on the basis 
of the Letters Patent itself inasmuch as the 
same would prejudice the right of his client, 
According to him the appeal under the 
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Letters Patent before this Court would be hit 
by the doctrine of estoppel and waiver. . The 
learned Advocate pleaded for. excluding the 
time during which he:proceeded before the 
Supreme Court. After the order made by 
the Supreme Court on the 17th of January, 
1973 he proceeded with utmost diligence and 
there was no negligence on his part. Mr. 
John further submitted that in any event, on 
the facts and circumstances of the case, the 
delay in filing the petition may be condoned 
under 'Section 5 of the Limitation Act as 
.there was “sufficient cause" for not prefer- 
ring the appeal within the requisite period. 
Mr. John also pleaded that inasmuch as 
the Supreme Court had expressed “the views” 
that his client should. prefer an appeal here 
and have the same heard by a Special Bench 
there could be no prejudice to the rights of, 
his.clients. The expression, of the “views” of 
the Supreme Court was binding. The word 
“advice” used in the petition may not have 
been apposite but the same should not, in any 
way, stand in the-way of the interest of his 
clients. i 
4. On behalf of the Chief Justice who 
is a party fo this proceeding Mr. B. Basak 
(Mr. S. Bose leading him) left the matter 
"entirely in the hand of the Court. He, how- 
ever, made submissions on the points of law 
: for the assistance of the Court. . 
Mr. Bandopadhaya, the learned Advo- 
cate appearing on behalf of the Bar Library 
Club, however, opposed the application. 
According to him after the refusal of certi- 
-ficate under Article 132 (1) by this Court 
the learned Advocate appearing for the peti- 
tioners should not have proceeded to the 
Supreme Court. That was a "luxury" for 
which the petitioners were not entitled to any 
benefit. It was also contended that the peti- 
tioners took no care to explain the delay till 
the Supreme Court dismissed the application 
for leave. f 
5. It would appear that the peti- 
tioners have mainly relied on the provisions of 
Section 14 of the Limitation Act in excluding 
the time they spent in proceeding before the 
Supreme Court. In this respect, however, the 
petitioners seem to be in difficulty. Sec- 
tion 14 of the Limitation Act, it would ap- 
pear, does not cover exclusion of time in case 
of appeals. It speaks of computing a period 
of limitation only for suits which by virtue of 
the definition under Section 2 (1) of the 
Limitation Act does not include appeals. In 
this regard our attention has been drawn by 
Mr. Basak to a passage in the case of State of 
Kerala v. K. K. M. Kurup reported in AIR 
1971 Ker 211 in which it is stated "even a 
tyro will agree — and the Government plea- 
der readily agreed — that Section 14 has noth- 
ing to do with the exclusion of time in filing 
appeals." So the case has to be considered 
on the basis of Section 5 of the Limitation 
Act only. 
; 6. With regard to Section 5 of the 
.. Limitation Act it is to be noted in the first 
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instance that the petition makes no endeavour 
to explain the delay even in filing the petition 
under Article 132 (1) before Sengupta, J. Thej 
tule was discharged on the 15th of May, 1972 
bui we are informed the petition’ for leave 
was moved only on the 24th of July, 1972, 
ie. long long after 30 days. No explana- 
tion is forthcoming for the delay involved. 


"The Court is not apprised if the time was 


entirely on partly spent in obtaining the certi- 
fied copy etc. No.care has been taken to 
explain this part of the delay. In this res- 
pect Mr. John was disarmingly frank. He 
confessed that if the petitioners were not en- 
titled to the benefits of Section 14 of the 
Limitation Act the application indeed might 
be found wanting from the point of view 
of Section 5. He pleaded that the mistakes 
made by him should not adversely affect his 
client. It may be noted that the phrase "suf- 
ficient cause has never been defined precisely 
so that the judicial discretion remains some-| 
what undetermined. It. is, however, agreed 
that the expression should receive a liberal 
construction with a view to advance sub- 
stantial justice where no negligence nor in- 
action nor want of bona fides is imputable to 
the appellant or applicant. Existence of suf- 
ficient cause is a question of fact in each 
case. It has, however, been held in some 
cases that if the appellant is responsible for 
delay in the filing of appeal even by:one day 
due tc negligence he is not entitled to get 
the benefit of this section. In this respect 
the petition is hardly satisfactory. It cannot 
be said that no negligence or inaction is 
imputable to the appellants. 


T: Next consideration is whether the 
period spent in proceeding before the Sup- 
reme Court although not liable to be exclud- 
ed under Section 14 can be covered by the 
expression “sufficient cause". In the case of 
Ramlal v. Rewa Coalfields Ltd., reported in 
AIR 1962 SC 361, the Supreme Court held 
“that considerations of bona fides or due dili- 
gence are always material and relevant when 
the Court is dealing with applications made 
under Section 14 of the Limitation Act. In 
dealing with such applications the Court is 
called upon to consider the effect of the com- 
bined provisions of Sections 5 and 14. There- 
fore in our opinion considerations which have 
been expressly made material and relevant 
by the provisions of Section 14 cannot to the 
same extent and in the same manner be in- 
voked in dealing with applications which fall 
to be decided only under Section 5 without 
reference to Section 14.” In this connection 
we take note of the objection made on behalf 
of the Bar Library Club that after Sengupta, 
J. had pointed out that the Supreme Court 
has in recent years in several cases deprecated 
the practice of issuing certificate by a single 
Judge. of the High Court the learned lawyer 
should not have taken: the risk to proceed 
to the Supreme Court in any event without 
alternatively filing an appeal before this court. 
Mistaken advice given by a lawyer may in 
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the circumstances of a case give rise to suf- 
ficient cause but there is no general doctrine 
which saves parties from the results of wrong 
advice. In a Full Bench case of the Allaha- 
bad High Court (Bechi v. Ahsanullah, (1890) 
12 All 461) Mahmood, J. observed long ago 
that "speaking with strict accuracy there can 
be no such thing as a bona fide mistake of 
law, for good faith implies due care and 
caution." The applications here suffer from 
several handicaps. Throughout his address 
Mr. John constantly reminded the Court that 
the appeal was concerned witb removal of 
vestiges of foreigü domination as perpetuated 
by the letters patent and that this case was 
an exceptional one. The impression conveyed 
to the Court was that of a crusading spirit 
but in spite of his pleasing manners Mr. John 
failed to be persuasive on thè point of limita- 
tion. He was unable to account for the 
failure to explain the delay involved. Ac- 
cording to him condoning delay was a discre- 
tion of the Court. But unfortunately for 
him the discretion of the Court has to be 
exercised judicially. Requirement of justice 
would hardly permit Judges to be swayed by 
sympathy or benevolence in condoning the 
delay. In this respect we may refer to the 
case of Krishna v. Trimbak, AIR 1938 Nag 
156; Even bona fides involved in this respect 
must imply due care and caution. We are 
unable to hold on the materials on record that 
the same are not wanting in this case. 


8. Lastly, it remains to be considered 
whether the petitioners are entitled to succeed 
on the basis of the "advice" alleged to have 
been given by the Hon'ble Judges of the 
Supreme Court as stated in paragraph 5 of 
the petition. The said advice if analysed would 
involve four things; (1) that the petitioners 
were to withdraw the application from the 
Supreme Court, (2) prefer an appeal before 
this Court, (3) have the same heard by a 
“Special Bench" to be constituted by the 
Chief Justice and (4) this will be without pre- 
judice to the rights and contentions with re- 
gard to the points taken about constitutionality 
of the Letters Patent. It is well known that 
under Article 141 of the Constitution the law 
declared by the Supreme Court is binding 
on all courts. The principles laid down by 
the Supreme Court and even obiter dicta when 
these are clear are binding on the Courts. 
This Court,  hoWever, finds itself in an 
embarrassing position when confronted with 
the kind of “advice” alleged to have been 
conveyed to the petitioners. This part of 
the petition which has been affirmed is also 
supported by a statement from the Bar. The 
Court is, therefore, not in a position to re- 
ject them out of hand. The other parties 
not being present before the Supreme Court 
are not in a position either to affirm or deny 
them. At the same time, the Court notes that 
in the order actually passed by the Supreme 
Court there is no mention of the same. The 
third and the fourth “advice” are in the 
nature of “directions” of a serious nature but 
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these do not find nlace in the written order. 
Stroud's Judicial Dictionary, Vol 3 (3rd 
Edition) at page 1945 describes obiter dictum. 
as statements by the way. Both Stroud's 
Judicial Dictionary and Words and Phrases hy 
Roland Burrows, Vol. 4 page 1 quote 
Talbot. J. in Flower v. E. b. b. w. Vale Steel, 
Iron and Coal Co., (1934) 2 KR 132 (154) 
and state "If a Judge thinks it desirable to 
give his opinion on some point which is net 
necessary for the decision of the case, that, 
(i.e. obiter dictum) of course, has not the 
binding weight of the decision of the case 
and the reasons fc. the decision." The weight 
of the obiter dicta also varies. Lord Porter 
in London Graving Dock Co. Ltd. v. Horton, 
1951 AC 737 at page 748 stated that “not 
every passing expression of a judge, however, 
eminent can be treated as an ex-cathedra 
statement", Modern jurisprudence is trying 
to develop a difference even between obiter 
dicta which are "irrelevant", to the case and 
"judicial dicta" which are relevant to some 
collateral matter although no part oi the 
ratio (See New Jurisprudence by P. B. 
Mukharji page 431) Again, in his well 
known work on “Precedent in English Law” 
Mr. Rupert Cross (at page 85) holds after 
analysing various aspects of ratio decidendi 
and obiter dictum that “A dictum must, there- 
fore, be described as a rule of law stated 
by 2 Judge which was neither expressly nor 
impliedly treated by him as a necessary step 
in reaching his conclusion". The learned 
author incidentally notes two other definitions 
—one by Prof. Patterson who regards obiter 
dictum as a "statement of law in the opinion 
which could not logicallp be a major pre- 
mises of the selected facts of the decision 
and the view of Dr. Goodhart that a dictum 
is “a conclusion based on a fact the existence 
of which has not been determined by the 
Court". In Halsbury's Laws of England (3rd 
Edition) Vol. 22 at page 797 Dicta are re- 
ferred to as statements which are not neces- 
sary to the decision which go beyond the 
occasion and lay down a rule It will) 
be clear, therefore, that a dictum which is to 
be followed by courts always refers to a 
statement or rule of law or a conclusion 
based upon facts. “Advices” are never, as 
far as we are aware, included in obiter dictum 
which is to be binding. The alleged expres- 
sions of the Hon'ble Judges, in any event, 
are not used in course of any judgment or 
order nor reduced in the form of writing; 
With the utmost respect, therefore, we find' 
it inexpedient to give effect to the same. 


9. In view of what is stated above 
the petition fails and the same is dismissed. 
The Rule is discharged. In the facts and 
circumstances of the case the Court, how- 
ever, directs that each party will bear its own 
costs. 

S. K. BHATTACHARYYA, J. :— I agree, 

Petition dismissed. 


esses 
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AIR 1974 CALCUTTA 330 (V 61 C 74) 
i S. K. MUKHERJEA AND 
S. K. DATTA, JJ. 
Essavi India Match Mfg. Co., Appellant 
v. Essabhai and another, Respondents. 
Appeal No. 107 of 1970, D/- 27-4-1973. 


Index Note:— (A) Calcutta High Comt 
(Original Side) Rules 1914, Ch. XII-A, R. 9 
— Suit on negotiable instrument — Leave to 
defend suit on payment of security — When 
justified. 

Brief Note :— (A) A bare allegation, un- 
supported by evidence is no defence at all and 
therefore an order granting an opportunity 
to defend suit on payment of security cannot 
be unjustified. AIR 1926 Cal 713, Dist.; AIR 
1949 Cal 479, Rel. on. (Pzra 10) 

Index Nofe:— (B) Civil P. C. (1998), 
O. 37, R. 3 — Lack of affidavit evidence in 
süpport of benami — Court does not take 
notice of bare allegation. 


Brief Note :— (B) In a suit on negotiable 
instrument, the court will not go into ques- 
tions of benami and does not take any notice 
of a bare allegation of benami in absence of 
complete lack of affidavit evidence in support 
óf the allegation. (Para 6) 
Cases Referred : Chronological Paras 


AIR 1949 Cal 479 = 49 Cal WN 246, Sm. 
Kiranmoyee Dassi v. Dr. J. Chatteree 10 
AIR 1926 Cal 713 = 30 Cal WN 228, Radha 
Kissen Goenka v. Thakursidas Kherrka 8 


B. L. Jain, for Petitioner; G. Chakravarti 
and P. K. Mallick, for Respondents. 


S. K. MUKHERJEA, J.:— This is an 
appeal from an order made under Ch. XIIIA 
'of the Original Side Rules by which Ghose, 
J. directed the appellant to furnish security 
on or before April 30, 1970 for the sum of 
Rs. 1,00,000/- only to the satisfaction of the 
Registrar and in default passed a dezree in 
terms of prayers (a) and (b) of the summons 
with the qualification that the interim interest 
and interest on judgment were to be on the 
principal sum of Rs. 3,50,000/- at 6-per cent 
per annum. ; 


2. The facts of the case may briefly 
be stated. The respondent Mariam Shaik 
Essabhoy lent and advanced on diverse dates 
between November 24, 1967 and December 
.1, 1967, a total sum of Rs. 3,50,000/- to the 
defendant No. 1, a partnership firm and the 
defendant No. 1 agreed to repay the said 
sum on demánd with interest at the rate of 
9 per cent per annum. The fact of these 
loans is not in dispute nor is it in dispute 
that a number of promissory notes by which 
the said respondent agreed to repay the loans 
with interest at 9% per annum were executed. 
The promissory notes, it may be noted were 
signed by the manager on behalf of the part- 
nership firm. All these loans were made by 
cheques. 
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3. The respondent’s case is that the 
appellant in spite of demands failed and 
neglected to repay the said sum of Rupees 
3,50,000/- and on September 25, 1968 execut- 
ed 7 Hundies in favour of the plaintiff in 
substitution of the 7 promissory notes which 
had been executed before. The defendant 
No. 2 who is the respondent No. 2 before us 
accepted the said Hundies. Copies of the 
said Hundies have been annexed to the af- 
fidavit used as grounds of the summons. 


. 4 The case of the respondent No. 1 

is that on due date the Hundies were pre- 

sented to defendant No. 2 for payment but 

they were dishonoured by non-payment, due 

Doe whereof were given to the respondent 
o. 2. 


5. In paragraph 6 of the plaint and 
in paragraph 8 of the affidavit used as grounds 
of the summons, the plaintiff has claimed 
Rs. 3,50,000/- by way of principal and Rupees 
26,250/- on account of interest at the rate of 
1296 per annum from November 1, 1968 till 
June 1, 1969 aggregating Rs. 3,76,250/-. By 
clause (a) of the summons, the plaintiff, claim- 
ed a decree for the said sum with interim 
interest and interest on Judgment. 


6. The appellant, who was the defend- 
ant No. 2 in the suit, filed an affidavit but 
the defendant No. 2 (sic) did not file any. 
The defence is one of confession and ‘avoi- 
dance. The confession is in the admission 
of receipt of the loan and the execution of 
the promissory notes and  Hundies. The 
avoidance is in the defence that the loan was 
a benami transaction, that is to say, that the 
monies were advanced by the husband of 
the respondent No. 1,  Abbasbhoy Shaikh 
Motabhoy, who is admittedly a partner in the 
defendant firm, that is to say, the defendant 
No. 1. It is the further case of the defend- 
ant No. 1 that this money was contributed by 
Abbasbhoy towards his share of the capital 
of the partnership firm. The books of ac- 
count of the partnership firm have neither 
been relied on nor has any entry in the books 
been used in the affidavit to support the case 
that these monies were paid as and by way 
of contribution to the plaintiff's husband's 
share in the capital. There is no evidence 
that the plaintiff did not have means or was 
not likely to have the means of lending the 
monies og her own. Thege is only a bare 
allegation of a benami. There is nothing to 
enable the Court to come to the conclusion 
that there is a prima facie case of benami to 
go to trial. In any event, the suit is not only 
on the original consideration but also on the 
Hundis. It is settled law that in a suit on a 
negotiable instrument the Court will not go 
into questions of benami. Even if the Court 
could go into that question, in the absence 
of complete lack of affidavit evidence in sup- 
port of benami the Court should not, in our 
opinion, take any notice of such a bare allega- 
tion unsupported by evidence. 

7 A point was taken that the Hundis 
were executed by the manager who was 
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not competent to execute them ‘on be- 
half of the partnership firm. It is 
not a little curious that the Promissory Notes, 
the execution of which has not been chal- 
lenged, were all executed by the same mana- 
ger. It has not been disputed in the affidavit 
filed on behalf of the respondent No. 1 that 
the manager was competent to execute the 
Promissory Notes. In these circumstances the 
attack on the competency of the manager to 
execute the hundis must fail. - : 


8. Learned counsel appearing in sup- 
port of the appeal relied on certain observa- 
tions made by Rankin, J. in Radha Kissen 
Goenka v. Thakursidas Khemka, 30 Cal WN 
228 z (AIR. 1926 Cal 713) to the following 
effect : 


“Where there is a general denial of the 
main portion of the plaintiff's claim, uncondi- 
tional leave to defend should be given and 
it is a wrong practice under Chapter XHIA 
of the Rules of the Original Side to make an 
order for furnishing security merely because 
the Judge thinks that the plaintiff has a better 
prospect of success than the defendant.” 


9. It will appear from a consideration 
of the facts of that case that these observa- 
tions are referable only to those facts. There 
the affidavits disclosed a genuine case for ac- 
counting between the plaintiff and the defend- 
ant. The plaintiff admitted having received 
some monies. The question was not whether 
monies were received but how much was re- 
ceived by way of dividends. - There was also 
no evidence in support of the plaintiff's claim 
for interest. In that view of the matter 
Rankin, J. came to the conclusion that that 
was a. case where no security should have 
been ordered. In our opinion the case is of 
no assistance to the plaintiff. 


19. Learned counsel also relied on the 
oft-cited case of Sm. Kironmovee Dassi v. Dr. 
J. Chatterjee, ATR 1949 Cal 479. The tests pre- 
scribed by S. R. Das, J., as he then was, have 
not been disputed. The question is one of 
application of those tests in the facts and 
circumstances of a particular case. In the 
present case the defence as we have indicated 
is one of bare allegation of benami. Even 
if the defence were a genuine one it could 
have been of no avail to the appellant in the 
suit so far as the suit is one on Hundis. In 
the absence of any particulars or any evi- 
dence, the defence, in our opinion, assumes 
Character of moon-shine, to use the picturesque 
language of S. R. Das, J. A bare allegation 
unsupported by a shred of evidence is no 
defence at all and therefore the order of the 
learned Judge granting the appellant an op- 
portunity to defend the suit on payment of 
nun cannot be held to have been unjusti- 


11. In one matter the learned Judge, 
in our opinion, has gone wrong i.e. in the 
matter of granting interest to the plaintiff at 
the rate of 12 per cent per annum. It appears 
from the Promissory Notes that interest was 
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payable at the rate of 9 per cent per annum. 
The Hundis which were executed on Septem- 
ber 25, 1968, in substitution of the Promis- 
sory Notes are silent on the question of in- 
terest, In that view of the matter, in our 
opinion, it will not be proper to award in- 
terest at a rate exceeding the statutory rate 
of G per cent per annum. A conditional 
decree has been passed by the order for the 
sum of Rs. 3,76,250/-. The interest is reduc- 
ed from 12 per cent which has been allowed 
by the learned Judge to 6 per cent. The 
decree will therefore, stand reduced to one 
for Rs. 3,63,125/-. 


12. The order for payment of interim 
interest and interest on judgment will remain 
unaffected. ` 


13. In the view we have taken the 
appeal is allowed in part. The order of the 
learned Judge is, modified to this extent that 
in default of the said defendant firm furnish- 
ing such security às aforesaid within the time 
aforesaid a decree as of the date of the order 
shall be drawn up in favour of the plaintiff 
for the sum of Rs. 3,63,125/-. The order in 
terms of clause (b) of the summons will 


remain. 

14. All ad interim. orders are hereby 
dissolved. The appellant will pay costs of 
this appeal. 


S. K. DATTA, J.:— I agree. 
Appeal partly allowed. 
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B. C. MITRA AND GHOSE JJ. 
Gourlal Mitra, Appellant v. Sm. Hara 

Sundari Paul, Respondent. 

A. F. O. O. No. 257 of 1972; 
No. 341 of 1969, D/- 27-6-1974. 

Iudex Note:— (A) Civil P. C. (1908), 
O. 9, Rr. 3 and 4 — Dismissal of suit wné^r 
R. 3 — Restoration application — Sufficient 
cause — What is. 

Brief Note:— (A) When suit is dismiss- 
ed under R. 3 for non-appearance of parties 
and when at the time of restoration proceed- 
ings on the ground that the counsel was 
engaged in another court when the suit was 
called and this fact is not denied by the op- 
posite party, there is sufficient cause for non- 
appearance and the suit must be restored to 
file. (1959) 63 Cal WN 877, Rel. on. 

(Para 9) 


Index Note :— (B) Letters Patent (CaL), 
CL. 15 — Judgment — Meaning of — (X-Ref: 
Civil P. C. (4908), O. 9, R. 4 and Q. 43). 

Brief Note:— (B) Judgment means a 
decision which affects the merits of the ques- 
tion between the parties by determining 
some right or liability and such decision might 
be either final or preliminary or inter locu- 
tory. (1872) 13 Suth WR 364 and (1912) 
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TLR 35 Mad 1 and AIR 1971 SC 2337, 
Foll. (Para 7) 

Order dismissing an application for re- 
storation of a suit which was dismissed for 
non-appearance of parties was held to be a 
judgment within CL 15 as it put an end to 
the lis between the parties to the suit. The dis- 
missal order was held appealable under 
CL 15 though it was not appealable under 
O. 43 of Civil P. C. AIR 1965 Cal 547, 
Dist. - (Para 8) 


Cases Referred: Chronological Paras 


AIR 1971 SC 2337 = (1971) 1 SCR 783, 
Radheshyam v. Sham Behari Singh 7 
AIR 1965 Cal 547, Nanalal M. V. (Gunnies) 
and Co. (P) Ltd. v. Gordhan Das Jeram- 
' bhai 5 
(1959) 63 Cal WN $877, Gobindas Bhattar v. 
Pran Kumar Das 9 
(1912) ILR 35 Mad 1 = 21 Mad LJ 1, 
Tuljaram v. Algappa j 6 
(1872) 17 Suth WR 364 = 8 Beng LR 433 
(Cal), Justices of Peace of Calcutta v. 
Oriental Gas Co. Lid. 6, 7 
K. P. Mustaphy, for Appellant; A. C. 
Dutta, for Respondent. 


GHOSE, J:— On January 24, 1969 the 
appellant instituted the suit being suit No. 341 
of 1969 against the predecessor in title of 
the respondent for the enforcement of a 
mortgage and a decree under O. XXXIV, 
Rule 4 of the Code of Civil Procedure in 
form No. 5 Appendix ‘D’ to Schedule I of 
the said Code. 


2. The original defendant filed her 
written statement. Upon the death of the 
original defendant on June 7, 1963(?) the pre- 
sent respondent was substituted in the place 
and stead of the original defendant. The 
respondent filed her written statement in the 
suit on June 12, 1970. On April 24, 1972 
the suit which had been appearing in the 
peremptory list of S. C. Deb J. for several 
days, was called on at about 12-15 p. m. The 
petitioner’s counsel Mr. P. K. Roy was not 
present at that time. The suit was passed 
over on the prayer of the Solicitor for the 
appellants. 


3. The Solicitor for the appellant 
thereafter went to the counsel Mr. P. K. Roy 
in the court of P. K. Banerjee J. Mr. Roy 
was addressing the Court at that time. At 
about 12-35 p.m., Mr. Roy concluded his 
address at the Court of P. K. Banerjee, J. 
and became engaged in certain company 
matters in the Court of Salil Kumar Roy 
Chowdhury J. Mr. Roy as soon as he was 
free, went to the Court of Deb, J. at about 
12-55. p. m. Mr. Roy and the Solicitor for 
the appellant came to know that the suit 
had been called on in the meantime twice 
and dismissed for non-prosecution. The mat- 
ter was mentioned by the learned counsel 
for the appellant at the time of rising of tbe 
Court during the mid-day recess; no order 
was made at that time since nobody on be- 
half of the respondent was present in Court. 
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4. After the mid-day recess, the mat- 
ter was again mentioned by the counsel for 
the appellant. The counsel for the respon- 
dent Mr. T. K. Biswas . consented to 
the restoration of the suit on the list. None- 
theless, the learned Judge directed that a for- 
mal application should be made by the ap- 
pellant. The appellant made an application 
for the restoration of the suit. The same 
was opposed by the respondent. The said 
application was dismissed by the learned 
Judge. : 


5. In this appeal, the appellant chal- 
lenges the said order: and prays for setting 
aside cf the same and restoration of the suit 
on the list for hearing. 


Mr. Biswas appearing on behalf of the 
respondent took a preliminary objection, 
namely, that the order under appeal was not 
appealable. Mr. Biswas submitted that none 
of the parties appeared at the time when the 
suit was called on for hearing and thus the 
suit was dismissed for non-prosecution under 
Rule 3 of Order IX of the Code of Civil 
Procedure. The application for restoration of 
the suit thus was made under the provisions 
of Rue 4 of Order IX of the Code. The 
order under appeal was made in the said ap- 
"plication. Order made in an application 
under Rule 4 of Order IX of the Code of 
Civil Procedure is not appealable, under the 
Code of Civil Procedure, inasmuch as the 
said order has not been made appealable by 
Order 43 read with Section 104 of the Code 
of Civil Procedure. Mr. Biswas in support 
of his submission relied on the case of Mjs. 
Nanalal M. V. (Gunnies) & Co. Pvt. Ltd. 
v. Gordhan Das Jerambhai, AIR 1965 Cal 547, 
It was decided by a Division Bench of this 
Court in the said case, that an order. made 
under Order IX Rule 4 of the Code of Civil 
Procedure was not appealable in view of the 
provisions of Order 43 read with Sec: 104 of 
the Code. In the said case, however, it was 
neither urged nor considered by the Court as 
to whether such an order was a ‘judgment’ 
within the meaning of Cl. 15 of the Letters 
Patent If the order under appeal be a 'judg- 
ment’ within the meaning of Cl. 15 of Let- 
ters Patent, the order would certainly be ap- 
pealable. 


6. The term ‘judgment’ appearing in 
Cl. 15 of the Letters Patent has been con- 
sidered time and again by different Courts. 
It must be noted that the Courts have more 
often than not come to impute various mean- 
ings to the said expression. But the opinions 
of the Courts in regard to the term ‘judg- 
ment’ have oscillated between two extreme 
opinions expressed in regard to the said ex- 
pression. One such opinion was expressed in 
the case of Justices of the Peace for Calcutta 
v. Oriental Gas Co. Ltd., (1872) 17 Suth WR 
364 by the Calcutta High Court. The other 
opinion was expressed by the Madras High 
Court in its Full Bench decision in Tuljaram 
v. Algappa, (1912) ILR 35 Mad 1. 
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7. Sir Richard Couch C. J. observed 
tha: ‘judgment’? in CL 15 means a decision 
which affects the merits of the question be- 
tween the parties by determining soie right 
or liability, it may be either final or preli- 
-minary or interlocutory ............... ^ The 


said observations were approved of by the” 


Sunreme Court in the case of Radheshyam 
y. Sbyam Behari Singh, AIR 1971 SC 2337. 
The Supreme Court expressed its view on 
the question in the following words, to wit: 

“For au order to be a ‘judgment’ it is 
not always necessary that it should put an 
end to the controversy in the suit or should 
terminate the suit. Even the narrower defini- 
tion of a judgment as given by Couch C. J. in 
the Justices of the Peace for Calcutta, (1872) 
8 Beng LR 433 — 17 Suth WR 364 was 
that it must mean a decision which affects 
the merits of the question between the par- 
ties by determining some right or liability 
and such a decision might be either final or 
preliminary or interlocutory". 


8. The order 
opinion, terminated 
the parties in the suit. It put an end to the 
said proceeding finally between the parties. 
In that view of the matter, we are of the 
opinion that the order under appeal is a 
"judgment? within the meaning of Cl. 15 of 
the Letters Patent. In the premises an appeal 
lies from the said order and the present ap- 
peal is maintainable. 


9. It was stated in the petition for 
restoration of the suit that the learned coun- 
sel for the plaintiff was engaged at the rele- 
vant time in the Courts of P. K. Banerjee 
J. and S. K. Roy Chowdhury J. The said 
statement has not been traversed in the affi- 
davit filed on behalf of the respondent and 
used in opposition to the petition of the 
appellant. It has been held by a Division 
Bench of this Court in Gobindas Bhattar v. 
Pran Kumar Das, (1959) 63 Cal WN 877, 
that the Counsel's engagement in another 
Court when the suit is called on, if not de- 
nied in the opposition filed by the defendant 
constitutes sufficient cause for non-appearance 
at the hearing. By reason of the premises 
we are of the view that the appellant show- 
ed sufficient cause for his non-appearance 
when the suit was called on and dismissed 
for default. In the premises the order under 
iappeal cannot be sustained and must be set 
aside. 

10. For the reasons stated herein- 
before, this appeal must succeed and is al- 
lowed. The order under appeal is set aside. 
The suit is restored and will appear on the 
appropriate list for hearing. The costs of 
and incidental to this appeal as well as of 
the application for restoration of the suit 
Shall be costs in the suit. 

B. C. MITRA, J. :— I agree. 


Appeal allowed. 


under appeal, in our 


nM mena. 


Nemai v. Banshidhar (N. C. Mukherji 23 


finally the lis between 


[Prs. i2] Cal. 333 


AIR 1974 CALCUTTA 333 (V 61 C 76) 
N. C. MUKHERII, J. 
Nemai Chakrabarty, Appellant v. Bar- 


shidhar Chakravarty and others, Respon- 
dents. 
A. F. A D. No. 2459 of 1965, 


DJ- 24-6-1974. 


Index Note:— (A) Civil P. C. (1908), 


S. 100 — Concurrent finding as to valid 
execution of gift deed — Cannof be can» 
vassed. Para 6) 
Brief Note:— (A) Where both the 
Courts have concurrently found that the - 


plaintiff executed the deed of gift volun. 
tarily and there wes no force or fraud, the 
question of valid execution ot the document 
cannot be agitated in second appeal. 

(Para 6) 


Index Note:— (BH) Hindu Law — Reli- 
gious endowments — Shebaiti right csinnot 
be transferred — Gift deed in respect of 
shebaiti pata cannot confer any right on 
donee. 


Brief Note:— (B) Where the recitals in 
the arpannama clearly showed that the 
settlors intended that there should be no 
transfer of the Debattar property and also 
of the shebaiti right, a gift deed executed 
by the plaintiff, one of the shebaits, in 
\favour of the defendant in respect of his. 
Shebaiti pala and the rights thereto cannot 
confer any right on the defendant so as to 
interfere with the plaintiff's pala of worship. 
AIR 1926 Cal 490 and 45 Cal WN 665, Rel, 


on. (Para 6) 
Cases Referred: Chronclogical Paras 
(1941) 45 Cal WN 665, Sree Sree Iswar 


Lakshmi Durga Har Tatneswar v. Suren- 
dra Nath Sarkar 6 
AIR 1926 Cal 490 = 30 Cal WN 389, 
Nagendra Nath v. Rabindra 6 


Monomohan Mukherjee, for Appelíant; 
Aditya Narayan Roy and Rabindra Nath 
Bhattacharjee, for Respondent No. 1. 

JUDGMENT:— The plaintiff is the 
appellant in this Court. The plaintiff filed ` 
a suit for permanent injunction. The case 
i the plaintiff may hriefly be stated as fol 
OWS:— 


2. Bv an Arpannama dated 3-10-29, 
Chandi Charan Chakraborty and Beladeb 
Chakraborty dedicated and transferred the 
property described in Schedule A of the 
plaint to their ancestral Deity Sri Sri Sitala 
Debi Thakurani installed in some portion 
of the suit premises. They appointed them- 
selves as shebaits and devolved a scheme 
of shebaits for performance of puja and 
seva of the said Deity. They also agreed to 
perform the seva by pala system in: alter- 
nate months. The plaintiff is one of the 
sons of Chandi Charan and the defendants 
Nos. 2 to 4 are the sonsof Baladeb Chakra- 
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borty. The defendant No. 
the plaintiff's own brother, 


"After the death of Chandi 
their respective heirs carried on the perform- 


1 is the son of 
who is dead. 


ance of the puja and seva according to the ' 


pala system. The plaintiff 
seva and puja jointly with the defendant 
No. i in the allotted pala. By mutual 
arrangement the plaintiff and the defendant 
No. J sub-divided the pala between them. It 
was settled thateach one would perform 15 
days pala in their allotted month. The plain- 
tiff contends that since 17th Kartic, 1369 
. BS. the defendant No. i threatened him to 
oust from his office of shebait and to obs- 
truct -him from performing seva and puja 
of the deities and receiving offering during 
the last 15 days of his turn of worship. The 
plaintiff therefore prays for permanent in- 
junction restraining the defendant No. 1 
from his aforesaid acts. 


- 3. The defendant No. 1 denies all 
ihe allegations made by the plaintif and 
states that on 6-4-48 the plaintiff executed 
a Deed of Gift in his favour and gifted his 
shebaiti pala and all his rights thereto and 
that since then he enjoys the pala accruing 
on his own account and also by the gift 
made by the plaintiff. 

4. Both the Courts below held thal 
the Deed of Gift executed by the plaintiff 
on 6-4-48 was valid and it legally transfer- 
red the shebaiti right to the defendant No. 1. 
Tn that view of the findings the plaintiff's 
suit was dismissed. Being aggrieved this 
appeal has been filed. i 

5, Mr. Manomohan Mukherjee ap- 
pearing on behalf of the appellants submits 
that even assuming that the Deed of Gift 
was duly executed by the plaintiff in favour 
of the defendant No. 1, it could not create 
any right in favour of the latter as there is 
clear provision in the Arpannama Ext. 1, 
that a shebait will not be entitled to transfer 
his shebaiti right. It is submitted by Mr. 
Mukherjee that both the Courts mis-read 
and mis-interpreted the recitals of the Ar- 

. pannama. The relevant portion of the Ar- 
pannama dated 3-10-29 reads as follows: — 

“The property mentioned in the sche- 
dule below will not be attached and sold 
in execution of any money decree against 
us or our heirs. We and our heirs and re- 
presentatives will not be able to transfer the 
property mentioned in “Kha Schedule” either 
by way of gift, sale or mortgage or by way 
of mokrari mourasi lease, nor shall we be 
able to give in security the said property. So 
long we shall be alive we will remain she- 
bait of the Deity and we shall possess and 
use the property mentioned in the “Kha” 
schedule as Sebait only. After our demise 
our heirs will make Debsheba of the said 
Deity as the Shebait only and will manage 
and use the said property but in no way 
at any time any shebait will be able to make 

- a gift, sale and mortgage of the property 
in schedule "Kha" or permanently lease out 


carried on the 


Nanai v. Banshidhar (N. C. Mukherji J.) 


and Baladeb' 


-force or froud, the question of valid execu- 


ALR. 


or let out the property or use it as "their 
personal property". 


6. As both the courts have concur- 
rently found that the plaintiff executed the 
Deed of Gift voluntarily and there was no 


tion of the document cannot be agitated in 
this Court. The only point that awaits dec - 
sion here is whether by the Deed of Gift the 
plaintiff could transfer his shebaiti right in 
favour of the defendant No. 1. If such a 
right cannot be transferred in view of the 
recitais of the Arpannama and if such trans- 
fer is again restricted according to the prin- 
ciples of Hindu Law, then it must be said 
that the plaintiff even. though he executed the 





- Deed of Gift has not been divested of his 


shebaiti right. Both the courts below have 
held that there was absolute necessity for 
such a transfer as the plaintiff under circum- 
stances was not in a position to go on with 
seva-puja and the transfer was in favour of 
a person who was in the line of shebaiti. On 
going through the recitals of the Arpannama 
carefully it seems to me that the settlers in- 
tended that there should be no transfer of 
the Debattar property and also of the she- 
baiti right. In support of the contention that 
a shebaiti right cannot be transferred Mr, 
Mukherjee first relies on a decision report- 
ed in 30 Cal WN 389 = (AIR 1926 Cal 
490), Nagendra Nath Palit v. Robindra 
Narain Deb. It has been held by Page, J. 
“There is a distinction between a shebaiti’s 
obligation to perform the spiritual duties of 
his office and his obligation to manage the 
temporalities of the idol A shebaiti pri- 
marily and mainly is a sacred office and be- 
cause in certain circumstances a shebait may 
be entitled to alienate the temporalities of 
the deity, it does not follow that in similar 
or any circumstances he is entitled to trans- 
fer the spiritual duties and privileges which 
appertain to his office. In the nature of 
things, there can be no necessity for a volun- 
tary transfer of the spiritual duties of a 
shebait, and the doctrine that a shebait at 
his own will and pleasure is at liberty to 
alter the line of shebaits on the ground that 
to do so would be for the benefit of the 
deity offends against the common law of 
India and is in conflict with the uniform 
rulings of the Judicial Committee of the 
Privy Council.” Mr. Mukherjee next refers 
to a decision reported in 45 Cal WN 665, 
Sree Sree Iswar Lakshi. Durga Har Tatnes- 
war v. Surendra Nath Sarkar. It is a Bench 
decision and it has been held that “The She- 
baits of a deity, when more than one, forin 
one body in the eye of law. The deity is 
Tepresented by all of them acting together 
and no one shebait can be said to represent 
the idol in part or to possess any specific 
interest in any share of the idols property 
Sosa An alienation of the idol itself and tho 
office of shebaitship by a  shebait is void”. 
Relying on the decisions referred to above 


and also bearing in mind the principles of 
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Hindu Law on this aspect, I am of the opin- 
ion that by executing the Deed of Gift the 
plaintiff could not transfer his shebaiti right 
in favour of the defendant No. 1 and that 
being so the defendant No. 1 on the basis 
of the said Deed of Gift could not acquire 
any right. In such circumstances the plain- 
tiff's suit ought to have been decreed by 
the Courts below. 

7. In the result, the appeal is allow- 
ed on contest. 'The judgment and decree 
passed by the Courts below are set aside. 
The plaintiff do get a decree for permanent 
injunction as prayed for. There will be no 
order as to costs in this appeal Let the 
records go down to the Court below early. 


Appeal allowed. 


AIR 1974 CALCUTTA 335 (V 61 C 77) 
SABYASACHI “MUKHARJI, J. 

Punam Chand Jain, Applicant v. The 
General Assurance Society Ltd. and another, 
Respondent. : . 

Special No. 1 of 1974, D/- 25-4-1974. 

Index Note :— (A) Arbitration Act (1940), 
S. 20 — Application for filing arbitration 
agreement — Question of limitation. 


Brief Note:— (A) When an application 
under Section 20 is filed, the question whe- 
ther after the matter goes before arbitration 
it would be held that the matter had become 
time barred or had beén abandoned, is not 
to be decided at that stage. AIR 1924 Cal 
186, Disting.; AIR 1967 SC 990 and AIR 


1951 Punj 440, Relied on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1967 SC 990 = (1967) 1 SCR 303, 


Wazir Chand Mahajan v. Union of India 


. 2 

AIR 1951 Punj 440 — 53 Pun LR 191, 
Ruby General Insurance Co. Ltd. Amrit- 
sar v. Peare Lal Kumar 2 
AIR 1924 Cal 186 = 27 Cal WN 955, Gir- 
dharilal v. Eagle Star and British Domi- 
nions Ínsurance 2 


ORDER:— This is an application under 
Section 20 of the Arbitration Act, 1940 for 
filing of an arbitration agreement. It ap- 
pears that there was a policy of Insurance 
dated the 7th April, 1972, covering loss caus- 
ed by burglary and house-breaking. It is 
alleged that on the 19th March, 1973, a burg- 
lary took place and there was a loss to the 
goods in question covered by the Policy in 
this application. The defendant company on 
the 2nd May, 1973, repudiated the said claim. 
The said repudiation was reiterated by a 
letter dated the 14th July, 1973. On the 
24th October, 1973, reference was made to 
arbitration under the clause. The said 
Policy contained, inter alia, the following: 
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"(a) Clause-8. On the happening of any 
loss or damage the insured shall immediately 
after the same has come to his knowledge 
Bive notice thereof in writing to the Society 
detailing the circumstances of the case and 
Shall within seven days thereafter at his own 
expense, deliver to the Society a claim in 
writing containing as particular an account 
as may be reasonably practicable of all the 
articles Jost or damaged and the amount of 
the loss or damage in respect thereof respec- 
tively, having regard to their value at the 
time of loss or damage, and also of the 
damage (if any) to the premises. The insur- 
ed shall also produce and give to the society 
when, where and to whom and in manner 
required by them, and at his own expense, 
all such books of account, vouchers, proofs 
and information as may be reasonably re- 
quired, and he shall be bound to satisfy the 
society by such reasonable evidence as they 
may require that the loss or damage claimed 
for has actually arisen from one of the 
causes insured against, and the property in 


respect of which a claim is made is not 
merely mislaid or missing. 
(b) Clause-10: All differences arising 


between the Society and the insured or the 
Claimant hereunder shall be referred to the 
decision of an arbitrator to be appointed in 
writing by the parties in differences or if 
they cannot agree upon a single aribtrator 
to the decision of two arbitrators one to be 
appointed in writing by each of the parties. 
Before entering upon the reference the arbi- 
trators shall appoint an Umpire and in case 
of disagreement between the arbitrators refer- 
ence shall be made to the Umpire whose 
decision shall be final. The arbitration shall 
take place in Calcutta or in such other place 
as the Society shall at their discretion ap- 
point. The obtaining of an award shall be 
a condition precedent to any liability or right 
of action against the society in respect of 
any such difference. If the Society shall dis- 
claim liability to the insured for any claim 
hereunder and such claim shall not withip 
three calendar months from the date of 
such disclaimer have been referred to arbi- 
tration under the provision herein contained 
then the claim shall for all purposes be 
deemed to have been abandoned and there- 
after no right shall be enforceable and: 
nothing shall be recoverable hereunder, 

(c) Jurisdiction Clause: It is hereby 
agreed that in case of ariy claim arising in 
respect of the property hereby insured the 
same shall be settled and paid in Calcutta 
and the entire cause of action shall also be 
deemed to arise in Calcutta and further that 
all arbitration or legal proceedings in res- 
pect of any such claim shall be held ot 
be instituted in a competent Court in the 
City of Calcutta only." 

2. The firsí point is that the General 
Assurance Society Ltd. has merged with the 
National Insurance Company Ltd. There- 
fore, the application is not maintainable. It 
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appears to me that this is a formal objec- 
tion in the facts of this case. The National 
Insurance Co. Ltd. is really appearing be- 
fore me and I accordingly direct that in 
place of the defendant No. 1 the name of 
National Insurance Co. Ltd. be substituted. 
The respondent has no objection to the 
same. The second point in opposition to 
this application was that the claim had be- 
come barred by limitation and as such the 
plaintiff had abandoned the claim and was 
not entitled to proceed with the arbitration. 
Reliance was placed on the aforesaid Arbi- 
tration Clause and it was contended that in 
view of the fact that there was repudiation 
on the 2nd May; 1973, or in any event on 
the 14th July, 1973, and the claim had been 
referred to arbitration on the 24th October, 
1973, the claim was no longer alive.: In 
support of this argument reliance was placed 
on a Division Bench Judgment of this Court 
jn the case of Girdharilal Hanuman Bux 
v. Eagle Star & British Dominions Insurance 
Co. Ltd, AIR 1924 Cal 186. But the ques- 


tion here is not whether the claim has be-. 


come time barred. The question is whether 
the arbitrator has jurisdiction to decide the 
question whether the claim has become time 
‘barred in the facts. of this case. On this 
'thatter there is no limitation in the facts of 
this case of filing the application under Sec- 
tion 20 of the Arbitration Act and the ques- 
tion whether after the matter goes before 
arbitration it would be held that the matter 
had become time barred or had been aban- 
.doned is not at this stage to be decided. The 
amplitude given to the arbitration in the 
Arbitration Clause in my opinion is an ans- 
wer to the contention raised on behalf of 
the respondent. Reliance may be placed in 
support of the above proposition on the deci- 
sion of the Supreme Court in the case of 
Wazir Chand Mahajan v. The Union of 
India, AIR 1967 SC 990 and on the decision 
of the Punjab High Court in the case of 
Ruby General Insurance Co. Ltd. Amritsar 
v. Peare Lal Kumar AIR 1951 Punj 440. It 
was, thirdly, contended that the State Bank 
of: Bikaner, Jaipur has not been made a 
party as a plaintiff. I do not see any subs- 
tance in this opposition in view of the terms 
of the Insurance Clause. Futhermore, the 
State Bank of Bikaner, Jaipur, has been made 
a party as a defendant in the suit. The last 
contention was that the petitioner was not 
entitled to an order in terms of prayer (b) of 
the petition in view of the provisions of sub- 
section (4) of Section 20 of the Arbitration 
Act, 1940. I am unable to accept this posi- 
tion. In the aforesaid view of the matter 
there will be an order in terms of prayer (a). 
The petitioner has already nominated its arbi- 
trator. I direct the defendant No. 1 to no- 
minate its arbitrator within two months 
from date. In default the arbitration will 
proceed in accordance with the arbitration 
agreement. In default of such nomination 


within two months from date the peti- 


A. 1. R. 


tioner will be at liberty to obtain further 
directions from this Court. 

3. Cost of this application will be 
cost in the arbitration proceeding. 


Order accordingly. 


AIR 1974 CALCUTTA 336 (V 61 C 78) 
SABYASACHI MUKHART, J. 
Raytheon Company, Appellant v. The 
Controller of Patents and Designs and an- 
other, Respondents. 
Appeal No. 290 of 1972, D/- 8-2-1974. 


Index Note: — (A) Atomic Energy Act 
(1962), Section 20 (1) amd (6) — Application - 
relating to Patent in respect of “Imaging Sys- 
tem" — Central Government on reference 
under Section 20 (6) expressing opinion in 
unequivocal terms that the invention was not 
patentable — Held that though the Govern- 
ment did not specificaHy add fhat Controller 
was nof to grant patent, in substance and 
form that was a direction as contemplated by 
Section 20 ($). (Pava 4) 

Index Note: — (B) Patents Act (1970), 
Secíion 116 (D, Appeals — Question whether 
the opinion of Central Government on refer- 
ence under Section 20 (6), Atomic Energy 
Act was properly formed or nof, cannot be 
challenged in appeal under Section 116. (X- 
Ref:— Atomic Energy Act (1962) Sec- 
tion 20 (6).) 

Index Note: —-(C) Patents Act (1970), 
Section 116 (1) — Appeal — Validity of di- 
rection of Central Government under Sec- 
tion 20 (6) Atomic Energy Act is beyond 
challenge in appeal under Section 116 (1) — 
So long as direction stands, Controller of 
Patents and Designs is bound to follow it. 
(X-Ref:— Atomic Energy Act (1962), Sec- 
tion 20 (6)) (Paras 4, 5) 

Index Note: — (D) Patents Act (1970), 
Section 65 — Revocation of Patents — Ap- 
plication for granting Patent refused on di- 
rection of Central Governmenf under Sec- 
tion 20 (6 Atomic Energy Act — Section 65 
does not apply — Question of giving oppor- 
tunity of being heard to petitioner does not 


arise. (Para 5) 
Index Note: — (E)  Pateuts Act (1970), 
Section 80 — Patents Rules Rule 21 


— Exercise of discretion by Controller — Ap- 
plication for Patent refused on direction of 
Central Government under Section 20 (6), 
Atomic Energy Act — No question of exer- 
cise of discretion by Controller arises — Nei- 
fier Section 80 nor Rule 21 2pplies to such 
a case. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1749 = 1972 SCO 805, Kishori 
Mohan v. State of West Bengal 3 
JUDGMENT: This is an appeal to 
the High Court under the Patents Act, 1970. 
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The order challenged in this appeal is re- 
garding the application for Patent No. 133687 
filed on November 19, 1971, by Raytheon 
company, of Lexington, County of Middle- 
sex, Commonwealth of Massachusetts, United 
States of America., It appears that the said 
company is a company organised and exist- 
ing under the laws of íhe State of Delaware, 
United States of America. The application 
related to Patent in respect of what is call- 
ed "Imaging System". The system is describ- 
ed in the words of .the application, inter 
alia. as follows:— 


“This invention concerns an imaging sys- 
: tem suitable for use with and, more particu- 
larly, to radiation characterized by the high 
energy particles, particularly high energy 
photons such as in gamma radiation. 


ec 
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According to the present invention, there 
is provided an imaging system for providing 
an image of an object from which quanta 
of radiation are emitted sequentially com- 
prising coding means for causing the emitted 
quanta to be spatially coded in a predeter- 
mined manner with the spatial code displac- 
ed in accordance with the location from which 
each quantum is emitted, and decoding means 
responsive to the spatially coded quanta to 
effect an inverse decoding operation and to 
provide an image whose points are accumu- 
lated in accordance with the locations from 
which the quanta are emitted. 

In one embodiment of the invention, the 
spatial modulation of the radiation is ac- 
complished by means of a mask or plate 
having regions which are relatively transpa- 
rent and regions which are opaque to the 
radiation. , 


[I 
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tercept the radiant energy which in the case 
of gamma radiation comprises a sequence of 
photons, or quanta or radiant energy. An 
image of these rays is formed on the face 
of the detector assembly, the image being 
scrambled due to the spatial modulation. An 
image of the object itself is provided by 
scanning the scrambled image on the face of 
the detector assembly to provide a scan signal 
containing information relating to the loca- 
tions of the various portions of the scrambled 
image. The scan signal is passed through a 
filler having a transfer function which is 
conjugate to the scan signal produced from 
a point source of radiation through the 
spatially coded mask, that is, the temporal 
impulse response function of the filter is the 
temporal inverse of the scan signal wave 
form, so that there is a correlation between 
the filter and the spatial modulation. Thus, 
for example, where the modulating elements 
have the form of a series of opaque and 
transparent regions of successively decreas- 
ing size, the scan signal has a form similar 
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to that of a chirped radar signal where the 
frequency is linearly increasing; and accord- 
ingly, in this case the filter would have the form 
of a pulse compression filter providing differen- 
tial delays between portions of the signal hav- 
ing differing frequencies. Thus, the image 
of radiant energy on the face of the detector 
assembly would be decoded and compressed 
into a series of points which axe then dis- 
played as the image of the object." 


It appears that after this application the De- 
puty Controller of Patents and Designs had 
referred the matter to the Central Govern- 
ment as to its opinion whether the patent in 
any way touched inventions relating to the 
production, control, use or disposal of ato- 
mic energy or the prospecting, mining, extrac- 
tion, production, physical and chemical 
treatment, fabrication, enrichment, canning or 
use of any prescribed. substance or radioac- 
tive substance or the ensuring of safety in 
atomic energy operations. The Central Gov- 
ernment, it further appears, has expressed 
an opinion that the invention which was 
the subject-matter of the application related 
to an invention which was useful for or 
related to the production of, control, use 
or disposal, of atomic energy and therefore 
patent could not be granted. The said 
opinion was expressed under the provisions 
of Section 20 of the Atomic Energy Act 
1962. The relevant portions of the section, 
inter alia, provide as follows:— 


"Sec. 20. Special provisions as to in- ` 
ventions — (1) As from the commencement 
of this. Act, no patents shall be granted for 
inventions which in the opinion of the Cen- 
tral Government are useful for or relate to 
the production, control use or disposal of 
atomic energy or the prospecting, mining, 
extraction, production, physical and chemical 
treatment, fabrication, enrichment, canning 
-or use of any prescribed substance or radioac- 
tive substance or the ensuring of safety in 
atomic energy operation. 
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(3) The Central Government shall have the 
power to inspect at any time any pending patent 
application and specification before its ac- 
ceptance and if it considers that the inven- 
tion relates to atomic energy, to issue direc- 
tions to the Controller of Patents and De- 
signs to refuse the application on that 
ground. 


(4) Any person, who has made an invention 
which he has reason to believe relates to 
atomic energy, shall communicate to the 
Central Government the nature and descrip 
tion of the invention. 
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(6) The Controller of Patents and  Degins 
shall have the power to refer any application 
to the Central Government for direction as 
to whether the invention is one relating fo 
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atomic energy and the direction given by 
the Central Government shall be final 


(T) ose 0b eh M PUES Ha ee RS. AY 3 
(8) Notwithstanding anything 
the Indian Patents and Designs Act, 1911, 
the decision of the Central Government on 
points connected with or arising out of this 
section shall be final.” 


2. After the communication to the 
Deputy Controller of Patents and Designs by 
the Central Government intimating that in 
opinion of the Central Government the 
patent applied for should not be granted as 
mentioned hereinbefore, the Deputy Controller 
intifnated to the appellant that the applica- 
tion was refused. The aforesaid order and/or 
communication of the Deputy Controller of 
Patents and Designs dated July 19, 1972 is 
the subject-matter of challenge in this ap- 
peal Appeal to the High Court is provid- 
ed under Section 116 of the Patents Act, 
1970, which is in the following terms :— 

*116. Appeals—(1) No appeal shall lie 
from any decision, order or direction made 
or issued under this Act by the Central Gov- 
ernment, or from any act or order of the 
Controller for the purpose of giving effect 
to any such decision, order or direction. 

(2) Save as otherwise expressly provided 
in sub-section (1), an appeal shall He to a 
High Court from any decision, order or direc- 
tion of the Controller under any of the fol- 
lowing provisions, that is to say, 

Section 15, Section 16, Section 17, Sec- 
tion 18, Section 19, Section 20, Section - 25, 
Section 27, Section 28, Section 51, Section 54, 
Section 57, Section 60, Section 61, Section 63, 
sub-section (3) of Section 69, Section 78, Sec. 
84, Section 86, Section 88 (3), Section 89, 
Section 93, Section 96 and Section 97. 


(3) Every appeal under this section shall: 


be in writing and shall be made within three 
months from the date of the decision, order 
or direction, as the case may be, of the Con- 
troller, or within such further time as the 
High Court may in accordance with the rules 
made by it under Section 158 allow." 


The procedure for hearing of appeal is re- 
gulated by the provisions of Section 117. 
Counsel for the respondents took a prelimi- 
nary objections before me that the appeal 
was not in proper form. It was submitted 
that if the appeal had been in proper form 
by petition then by affidavit it would have 
been possible for the respondents to state 
the facts which were necessary for the deter- 
mination of the appeal In the premises it 
was urged that the appeal was incompetent. 
Though there is good deal of substance in 
this submission made on behalf of the res- 
pondents, in the view I have taken of this 
appeal, I do not think it is necessary for me 
to express any opinion on this preliminary 
objection. In view of the fact, however, that 
the appeal was not in the form of the peti- 
tion as required under the provisions of Sec- 
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tion 117 I directed that the parties would 
be at liberty to file such documents before 
me as they may be advised appertaining to 
the record of this case which might be rele- 
vant for the determination of the appeal. 
Pursuant thereto the respondents have filed 
certain documents. I direct that these docu- 
ments which are with the enclosures to the 
letter dated February 2, 1974, written by 
the Joint Controller of Patents and Designs 
to the Solicitor for the Government of India, 
should be kept on record as part of records 
of this case. From the said documents it 
appears that on April 28, 1972 the Joint 
Controller of Patents and Designs had refer- 
red to the Under-Secretary to the Govern- 
ment of India, Department of Atomic 
Energy, and in which it was stated that the 
“Imaging system" for which an application 
had been made appeared to the Joint Con- 
troller to come within sub-section (1) of Sec- 
tion 20 of the Atomic Energy Act, 1962, and 
accordingly he sought direction under sub- 
section (6) of Section 20 of the said Act of 
the Central Government whether he should 
proceed with the said application or not. To 
this on July 12, 1972 the Under-Secretary to 
the Government of India communicated the 
following:— 

“I am directed to refer to your letter 
No. 14A/54/72-Pol. dated 28-4-1972 on the 
subject mentioned above and to say that the 
Specification received with the application 
under reference has been examined. As the 
invention falls under Section 20 (1) of the 
Atomic Energy Act, 1962 (Act 33 of 1962), 
it is NOT repeat NOT patentable.” 


Thereafter the impugned order of July 19, 
1972 was passed by the Deputy Controller 
of Patents and Designs. 


3. Counsel for the appellant contend- 
ed before me, firstly, that the order in ques- 
tion of the Central Government was not an 
order in terms of Section 20 (1) of the Ato- 
mic -Energy Act, 1962, nor did the communi- 
cation contain any direction as contemplat- 
ed under sub-section (6) of the said Act. It 
was submitted that there was no application 
of mind by the Central Government on the 
matters mentioned in sub-section (1) of Sec- 
of Section 20, mor was any direction 
given as to whether the patent application 
was to be proceeded or not. It was urged 
that only the terms of the section had been 
quoted by the Central Government and 
opinion was expressed by the Central Gov- 
ernment that the invention was not paten- 
table. In this connection reliance was placed 
on Kishori Mohan v. State of West Bengal, 
AIR 1972 SC 1749, in support of the proposi- 
tion that where there was no application of 
mind there was no decision given by the 
Central Government and as such the Con- 
troller of Patents and Designs should have 
ignored the purported expression of opinion - 
by the Central Government. 

4. So far as the contention that there 
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Section 20 of the Atomic Energy Act, 1962 
is concerned, I am unable to accept the 
same. The Central Government in unequi- 
vocal terms has expressed the opinion that 
the invention was not patentable. lt is true 
that the Central Government did not speci- 
fically add that the Controller or the Deputy 
Controller was not to grant the patent but, 
in my opinion, in substance and for all prac- 
tical purposes that was the direction. There- 
fore, I must accept the position that there 
was a direction as contemplated in sub-sec- 
tion (6) of Section 20 of the Atomic Energy 
Act, 1962. So far as the contention that 
there was non-application of mind by the 
Central Government is concerned I am of 
the view that that contention is not open in 
this appeal. That contention is not open for 
two reasons firstly; in view of sub-section (1) 
of Section 116 of the Patents Act, 1970, 
and secondly, whether the opinion of the 
Central Government under Section 20 (1) 
of the Atomic Energy Act was properly 
formed or not cannot, in my opinion, be the 
subject-matter’ of a collateral challenge in an 
appeal under the Patents Act, 1970. So 
Iong as the direction under sub-section. (6) 
stands, so far as the Controller of Patents 
and Designs is concernéd he is bound to 
follow it and so far as the validity of that 
direction is concerned that is beyond chal- 
lenge in an appeal under the Patents Act 
land more so specially in view of the speci- 
fic provision of sub-section (1) of Section 116 
of the Patents Act, 1970. If the appellant 
is aggrieved by such direction or opinion or 
communication of the Central Government it 
is for the appellant to take such steps as 
he is.entitled in law to challenge the pro- 
priety or tbe validity of the opinion or direc- 
tion of the Central Government but this 
does not come within the purview of an 
appeal under the Patents Act, 1970. In the 
aforesaid view of the matter this contention 
of the appellant also must be rejected. 


5. It was lastly contended that the 
Deputy Controller of Patents and Designs 
was in error in referring the matter to the 
Central Government for its opinion or direc- 
tion without giving the appellant an oppor- 
tunity of being heard or of making submis- 
sion in respect thereto. My attention was 
drawn to provisions of Sections 65 and 80 
of the Patents Act, 1970 and to Rule 21 of 
the Patents Rule as also to Section 4 of the 
Act. It was submitted that in referring the 
matter to Central Government the Deputy 
Controller of Patents and. Designs was exer- 
cising a discretion and that discretion should 
have been exercised quasi-judicially and as 
such the order of the Deputy Controller of 
Patents and Designs was bad. I am unable 
to accept this contention. Section 65 of 
the Act cannot, in my opinion, have any ap- 
plication to the facts of this case. Section 65 
isin Chapter XII of the Act dealing with 
surrender and revocation of Patents. Sec- 
tion 65 deals with the cases subsequent to 
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the acceptance of the complete specification 
in accordance with Section 22 of the Act. 
That is not the case here. This. position is 
undisputed. Section 80 when it speaks of 
the exercise of discretion it means the cases, 
where the Controller or the Deputy Control-, 
ler in exercise of his powers acts—but ‘in 
cases where these authorities act or are oblig- 
ed at the direction of the Central Govern- 
ment no question of exercise of discretion. 
by the Controller arises. A reference to the 
terms of Rule 21 will make it clear that it 
can have no application to the facts of the 
case. Furthermore, in any event if there has 
been an opinion expressed by the Central 
Government this point is no longer open be- 
cause whether the reference was bad or pro- 
perly or improperly made if there has been 
any direction given by the Central Govern. 
ment so far as the Deputy Controller of 
Patents and Designs is concerned he is con- 
cluded by the said. opinion or direction. 

6. In the aforesaid view of the matter 
ms appeal fails and is accordingly dismis- 
sed. 

7. "There Will, however, be no order 
as to costs. T 
Appeal dismissed. 
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Chatterjee, for Judgment-Debtor; Mitter, 
for Decree-holder. 

JUDGMENT:— This is an application by 
the defendants judgments-debtors in a mort- 
gage suit for the determination of the 
amount payable to the — decree-holder under 
the preliminary and the final decrees dated 
: September 2, 1955 and September 5. 1957 
respectively. The matter is now pending in 
a reference proceeding under the said final 
decree before the Registrar of this court. 


2. Under the preliminary decree it 
was ordered that a sum of Rs. 65,000/- . as 
the principal and interest calculated upto the 
date of the institution of the suit amounting 
to Rs. 9026/5/3 were payable by the defen- 
dants to the plaintiffs under the mortgage. 
For the payment. of subsequent interests 
the preliminary decree further provides the 
following viz: "together with such  subse- 
quent interest as may be payable under Rule 
11 of Order XXXIV of the First Schedule 
to the Code of Civil Procedure 1908." 


3. The final decree also provides for 
subsequent interest in similar language. It 
is contended that no rate is specified and as 
such no amount is payable by way of subse- 
quent interest from the date of the institution 
of the suit. On behalf of the defendants it 
is further contended that both under Rule 11 
of Order XXXIV of the Code and under 
Sectión 34 of the Code the fixation of the 
rate of interest is a matter which it to be in 
the discretion of the court and the rate under 
such provision must be a reasonable rate. 
The Court has to apply its mind to deter- 
mine at what rate such subsequent interest 
is payable by the judgment-debtor to the 
decree-holder, No such judicial determination 
having been arrived at by tbe Court no such 
interest is to be determined at this stage. Ac- 
cordingly, it should be deemed to have been 
refused. 

4. From the series of decisions in 
connection with this point it appears that a 
distinction. has been drawn in respect of 
cases where subsequent interest has not been 
provided at all and cases where although 
subsequent interest has been provided, no 
rate' has been specified. In the former cases 
it has been decided that the Court must be 
deemed to have refused to allow any subse- 
quent interest but in respect of the latter 
cases the rate has been mentioned by the 
Court at the prevailing Court rate of interest 
and on that basis the decree has been con- 
strued. 


5. In this case on behalf of the de- 
cree-holder it is contended that the Report 
of the Registrar, made after the preliminary 
decree, was confirmed by this Court by the 
Final Decree dated September 5, 1957. The 
petitioners judgment-debtors did not at the 
relevant stage take any exception from the 
said Report and accordingly, until the said 
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Report would be varied or modified or set 
aside, the same could not be reopened now. 
I uphold the contention of Mr. Mitter on this 
point. Rightly or wrongly the Report stands 
confirmed and the final decree has been pass- 
ed. At this stage the judgment-debtors are 
estopped from agitating the point relating to 
the quantum of the amount payable to the 
decree-holder. .Under the provisions of Chap- 
ter XXVI of the Original Side Rules such a 
report has stood confirmed. Accordingly, 
the interested as calculated by the Report and 
as confirmed by Court is payable. 

6. On the question as to whether 
subsequent interest on the principal sum after 
April |, 1957, upto which date interest was 
allowed by the Registrar in his report under 
the preliminary decree, is payable or not 
Mr. Chatterjee on behalf- of the judgment- 
debtors has relied on the provisions of 
Order XXXIV, Rule 11 of the.Code and 
also on sub-section (2) of Section 84 of the 
Code which provide as follows: 

"Or, XXXIV, R. 11: 


In any decree passed in a suit for forec- 
losure, sale or redemption, where interest is 
legally recoverable, the Court may order pay- 
ment of interest to the mortgagee as follows, 
namely ; : B 

. (aj interest up to the date on or before 
which payment of the amount found or de- 
clared due is under the preliminary decree 
to be made by the mortgagor or other per- 
son redeeming the mortgage— 


@ on the principal amount found or 
declared due on the mortgage at 
the rate payable on the principal, 
or, where no such rate is fixed, at 
such rate as the Court deems rea- 
sonable, 

Gi) * * * $ * * 

Gii) on the amount adjudged due to 
the mortgagee for costs, charges 
and expenses properly incurred by 
the mortgagee in respect of the 
Mortgage security up to the date 
of the preliminary decree and 
added to the mortgage money at 
the rate agreed between the par- 
ties, or, failing such rate, (at such 
rate not exceeding 6 per cent per 
annum as the Court deems rea- 
sonable) and 

(b) subsequent interest up to the date of 
realisation or actual payment on the aggre- 
gate of the principal sums specified in clause 
(e) as calculated in accordance with that 
clause at such rate as the Court deems rea- 
sonable.” 

“Section 34 (2): 

Where such a decree is silent with res- 
pect to the payment of further interest on 
such principal sum from the date of the de- 
cree to the date of payment or other earlier 
date, the Court shall be deemed to have re- 
fused such interest, and a separate suit there- 
for shall not lie.” 


7. The main argument is that the 
Court has to apply its mind in arriving at 
the reasonable rate of interest at the time of 
the passing of the Preliminary and the Final 
Decrees. Since that was not done the pay- 
ment of such interest would be deemed to 
have been refused. Mr. Chatterjee also con- 
tends that the provisions of Section 34 of 
the Code of Civil Procedure are general pro- 
visions for payment of interest but as re- 
gards mortgage suits special provision regard- 
ing payment of interest has now been codi- 
© fied in Order XXXIV, Rule 11 of the Code 
of Civil Procedure. Mr. Chatterjee contends 
that the principle laid down in the old deci- 
sions, which were made prior to the Code of 
1908, is no longer good law and the point has 
now to be decided with particular ‘reference 
to the special language used in Order XXXIV 
Rule 11 of the Code. Mr. Chatterjee relied 
on the Supreme Court case of Soli Pestonji 
Majoo v. Ganga Dhar Khemka, AIR 1969 
SC 600 and the observation at p. 604 which 
ran as follows: 


“Tt was held by the Federal Court ir 
Jaigobind Singh v. Lachmi Narain Ram, 
AIR 1940 FC 20 that the language of the 
rule gives a certain amount of discretion tc 
the Court so far as interest pendente lite and 
subsequent interest is concerned and it was 
no lorger absolutely obligatory on the Courts 
to decree interest at the contractual rates 
upto the date of redemption in all circum- 
stances even if there is no question of the 
rate being penal. excessive or substantially 
unfaii within the meaning of the Usurious 
.Loans Act, 1918. In view of the principle 
laid down by the Federal Court in this deci- 
Sion we are of opinion that in the circum- 
stances of the present case the respondent 
should be granted interest on the principal 
sum due at the contractual rate till the date 
of the suit and simple interes! at 6 per cent 
.per annum on the principal sum adjudged 
from the date of the suit till the date of the 
preliminary decree and also at the same rate 
till the date of realisation.” 

8. In the case before the Supreme 
Court the High Court granted interest to the 
respondent at the rate of 12% per annum with 
monthly rests even after the date of the suit 
and the maximum rate which should have been 
allowed was not more than 6 per cent per 
annum simple on the principal sum adjudg- 
ed. Following the decision in Jagannath 
Prosad Singh Chowdhury v. Surajmul Jalal, 
reported. in AIR 1927 PC 1 the Supreme 
Court observed: 

“Till the period for redemption expired 
therefore the matter was considered to re- 
main in the domain of contract and interest 
had to be paid at the rate and with the rests 
specified in the contract of mortgage but after 
the pericd for redemption had expired the 
matter passed from the domain of contract 
to that of judgment. The right of the mort- 
gagee would henceforth depend not on the 
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contents of his bond but on the directions 
of the decree." 


9. It is to be remembered that the 
Supreme Court reduced the rateto 6 per cent 
per annum ‘while hearing the appeal from 
the order of the High Court which provided 
for {2 per cent interest per annum. In the . 
case before me the question is whether at 
this stage the Court can construe the decree 
in such a way tbat the omission in the de- 
cree to specify the rate of interest can be 
filled up and, if so, what should be such rea- 
sonable rate of interest. 


10. Mr. Mitter, appearing on behalf 
of the decree-holder, has relied on some old 
decisions which were decided prior to the 
vaactment of the Code of Civil Procedure, 
1908. In the case of Rani Lalun Mani v. 
Behari Lal Mockerjee, (1871) 7 Beng LR App 
30 it was contended that as the decree wzs 
silent in fixing the rate of interest, no  in- 
terest' could be allowed at all although it was 
provided in the decree that from the date 
of decision to the date of liquidation, “in- 
terest” should be given. The Division Bench 
of this Court selied on a decision in Mst. 
Soobudra Bebe v. Sheo Churn Lall, (1867) 
7 Suth WR 375 at p. 376 in which it was 
laid down that where a decree did not specify 
any particular rate of interest, 1296 should. 
.be given. The Court also took into conside- 
ration the fact that various sums of money 
in part satisfaction of the decree with  in- 
terest at the rate of 12% had been paid 
for the period subsequent to the decree. Tha 
Bench accordingly did not interfere with the 
ordei of the Subordinate Judge who granted 
interest at 1296 and dismissed the appeal. In 
another case of Madhub Lal Khan v. Novan 
Ghose, (1908) 6 Cal LR 231, another Bench 
ot this Court held that where a decree was 
passed for certain amount with interest, the 
rate not being specified, the Court should 
allow the Court rate of interest which pre- 
vailed at the date of the decree. On that basis 
12% which was prevailing as the Court rate 
of interest at that time, was allowed. 

Ht In the case of Indiam Insurance 
and Banking Corporation Ltd. v. Mani Para- 
vathu, (1971) 3 SCC 893 the Supreme 
Court held that interest after the date of the 
suit was always in the discretion of the 
Courts and the normal rate of Court interest 
was 6%. 

12. Following these decisions 
Mr. Mitter argued that the Supreme Court 
also held that the normal rate of Court in- 
terest was $95 and accordingly the subsequent 
interest which is provided by the preliminary 
decree and the final decree should be grant- 
ed at the rate of 6% although the said de- 
crees are silent about the rate of interest. It 
is further contended that this is not a case 
where there is total omission to provide for 
subsequent interest. 

13. The decree was drawn up in ac- 
cordance with Form No. 5 of Appendix 'D' 
to the First Schedule of the Code of Civil 
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Procedure. The actual rate was not 
tioned therein but the. intention was quite 
clear that the Court intended to grant sub- 
sequent interest. Accordingly following the 
Supreme Court case the rate of 696 simple 
interest should be allowed. ` 


14. In my opinion, in the facts and 
circumstances of this case the Court did in- 
tend that subsequent interest was to be paid 
but as regards the rate of interest in the 
facts and circumstances of this case it must 
be held that the Court rate of interest which 
is 6 per cent per annum from the date of 
Ithe final decree till actual payment is receiv- 
jed on the principal amount due was intended 
to be allowed as the reasonable rate. Accord- 
lngty, such subsequent interest is determined 
payable at the rate cf 6% per annum for 
the pericd as aforesaid. Yhe prayer for ins- 
talment is refused. "The decree-holder’s costs 
of this application would be added to its 
claim. - < R 


men- 


Application allowed. 
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Index Note :— (A) Specific Relief Act 
(1963), S. 34, Proviso — Suit for declaration 
of titi, avd ixjunctiop — No furtker relief of 
possession asked thong’ defendant in posses- 
sion — Is tke suit matutainable? Ne. It is 
hit by the proviso. AIR 1942 Cal 245 and 
AIR 1949 Cal 284, Followed (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1961 SC 808 = (1962) 1 SCR 67, C. 

Mohammad Yunus v. Syed Unnissa 6 
ATR 1960 Bom 463 = 61 Bom LR 1316, 
Yamuna Bai v. Ram Maharaj Sridhar 
Maharaj. Pandit 6 
AIR 1949 Cal 204, Kalipada Mondal v. Kali- 
charan Mondal : 5 
AIR 1942 Cal 245 — 46 Cal WN 20, Anila- 
bala Debi v. Madhabendu Narain Roy 5 
(1910) 14 Cal WN 576 = 5 Ind Cas 531, 
Satish Chunder Bhutacharya v. Satyachurn 
Majumdar 6 

Pramatha Nath Mitra, Benoy Behari Sen 
and Nirmal Kumar Sadhu, for Petitioner; 
Tapas Chandra Roy, Aloke Chakrabarti, for 
Opposite Party. f 

A. EK. JANAR, J. :— This Rule is direct- 
ed against the judgment and order dated 
October 5, 1972 passed by the Additional Dis- 
trict Judge, 12th Court, Alipore in Misc. Ap- 
peal No. 133 of 1972. By the said order the 
learned Additional District Judge set aside the 
order passed by the learned Subordinate 
Judge, 2nd Court, Alipore rejecting the ap- 
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plication filed by the plaintiff-opposite party 
for appointment of a Receiver in respect of 
the suit property. 


2, The opposite party who is the son 
of the petitioner, filed a suit, namely, Title 
Suit No. 32 of 1971 for declaration of title 
to premises No. 54/1/1, Hazra Road, Calcutta, 
and for injunction, accounts and other reliefs. 
In the said suit the opposite party alleged 
that his grandfather, late Mahendra Nath 
Banerjee who was the owner of certain pro- 
perties left a Will by which his two sous, . 
namely, Hriskesh and Kumud Ranjan, the 
defendant each got 1/3rd share of the proper- 
ties in lifetime interest. and the remaining 
1/3rd share was bequeathed to the festator’s 
widow Nalinibala. The Will further provided 
that on the death of Nalinibala ker 1/3rd 
share would go to Ajit and Adhir. the two 
sons of Bhadreswar, who was another son of 
the testator. There was another provision in 
the will that when the youngest of the testa- 
tor’s grandsons who were then in existence 
would attend the age of 30 years tbe grand- 
sons of the testator would get the properties 
left by the deceased according to their res- 
pective father's share. The plaintiff opposite 
party alleged that at the time of execution of 
the Will Adhir was the youngest grandson 
of the testator and Adhir attended the aga 
of 30 years on February 13, 1960. It was 
further alleged that. the plaintiff-opposite party 
was born subsequent te the date of the execu- 
tion of the Will and in terms of the provi- 
sions contained in the Will the plaintiff had 
become absolute owner of the properties left 
by Mahendra and he claimed that the pro- 
perties given to his father the defendant in 
lifetime interest had devolved upon him on 
Adhir attaining the age of 30 years. One of 
the properties left by Mahendra was premises 
No. 108/4, Ultadanga Main Road. That pro- 
perty feli to the share of the defendant 
Kumud Ranjan on the basis of a decree passed 
cn compromise i» Title Suit No. 85 of 1939 
of the 2nd Court of the Additional Subordi- 
nate Judge, Alisore, which was instituted by 
Ajit and Adhir, the sons of Bhadreswar. The 
said property at Ultadanga Main Road was 
acquired by the Calcutta Improvement Trust 
and in terms of the Will the youngest grand- 
son of the testator having attained the age of 
30 years in the meantime the plaintiff-op- 
posite party became the owner of the said 
property and accordingly the compensation 
money amounting to Rs. 1,19,281.25 p. was 
deposited in the State Bank ‘of India in the 
name of the plaintiff. The plainiiff-oppesite 
party alleged that the suit property i.e. pre- 
tnises No. 54/1/1, Hazra Road was purchas- 
ed in the benami of the defendant and the 
consideration money was paid primarily out 
of the compensation received from the Cal- 
cotta Improvement Trust. The plaintiff-op- 
posite party alleged that the defendant was 
in possession of the entire second floor and 
the mezzanine floor of the disputed premises 
and the remaining portion of the said pre- 
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muses were let out to tenants. The plainliff- 
opposite party further alleged that the de- 
fendant wrongfully and illegally and in 
breach of trust denied the plaintiff's right, title 
and interest in the said property and he, 
therefore, instituted the suit for the reiiefs 
mentioned above. 


3. The defendant petitioner contested 
the application for appointment of a Receiver. 
It was alleged that the application for appoint- 
ment of a Receiver was not maintainable and 
the plaintiff opposite party had no possession 
in the said premises and he. never acquired 
any title thereto. It was claimed that the 
suit property was acquired by the defendant 
with his own funds and for his own benefit. 
It was alleged that on the strength of the Will 
the defendant became the owner of the pro- 
perty at Ultadanga Main” Road and, thers- 
fore, even if the suit property was acquired 
with the compensation money the plaintiff 
could not claim any title to the disputed pro- 
perty. 

4. The learned Subordinate Judge re- 
jected the application for appointment of a 
Receiver primarily upon the ground that 
under the provisions of the Will the plain- 
tiff could not claim to be the owner of the 
property left by his grandfather during the 
lifetime of his father. He, therefore, found 


that the plaintiff was not entitled to claim - 


the compensation money for the acquisition 
of the Ultadanga Main Road property. This 
finding was arrived at by the learned Sub- 
ordinate Judge although in the beginning of 
the order he himself stated that in an inter- 
locutory application for a Receiver the Court 
usually confines itself strictly to the point 
which it is called upon to decide and will 
not go into the merits, since the court is 
bound.to express its opinion only to the ex- 
tent necessary to show the ground upon which 
it disposes of the application. But from the 
finding arrived at by him on the basis of 
which he had ultimately disposed of the ap- 
plication for appointment of a Receiver it 
would appear that the learned Subordinate 
Judge has recorded a finding on the merits 
of the suit itself. He has construed the Will 
and has come to the finding that during the 
lifetime of the defendant the plaintiff-op- 
posite party could not claim any of the pro- 
perties obtained by the defendant in his 1/3rd 
share under the Will. In the appeal preferred 
against the order of the learned Subordinate 
Judge the learned Additional District Judge 
` has, in our opinion, approached the question 
from the correct point of view. He has con- 
sidered both the provisions contained in the 
Will and the claim put forward by the res- 
pective parties. He has also found that the 
plaintiff-opposite party had clearly establish- 
ed a prima facie case regarding payment of 
fhe consideration money out of the com- 
pensation for the acquisition of the Ulta- 
danga Main Road property. The learned Ad- 
ditional District Judge has also taken into 
consideration the fact that the defendant was 
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in physical possession of some portion of the 
disputed house and that some other portions 
were in possession of the tenants. In the 
circumstances the learned Additional District 
Judge rightly allowed the application for ap- 
pointment of a Receiver. We would not have 
interfered with the order passed by the learn- 
ed Additional District Judge but for one ob- 
jection raised before us by Mr. Mitra, learned 
Advocate for the petitioner. . 


5. The objection is that there being no 
prayer for recovery of the possession in the 
plaint the application for appointment of a 
Receiver is not maintainable. Mr. Mitra sub- 
mits that the plaintiff being admittedly out of 
the possession ougtt to have prayed for the 
recovery of possession. Such a prayer not 
having been made the suit is hit by the pro- 
viso to Section 34 pf the Specific Relief Act, 
1963. The proviso to Section 84 bars a 
Court from making a declaration in favour 
of any person entitled to any legal character 
or to any right as to any property where the 
plaintiff being able to seek further relief than 
a mere declaration of title cmits to do so. 
In support of this contention Mr. Mitra has 
relied upon the decision in Anilabala Debi v. 
Madhabendu Narain Roy, (1942) 46 Cal WN 
20 also reported in AIR 1942 Cal 245. In 
that case one of the points for consideration 
was similar to that which has arisen in the 
present case, namely, where the plaintiff is 
out of possession but in his suit for declaration 
of title he does not pray for recovery of pos- 
session but prays for injunction against the 
defendant, whether injunction can be con- 
sidered to be ‘further relief’ within the mean- 
ing of Section 42 of the Specific Relief Act, 
1887. In that case their Lordships after con- 
sidering several decisions both of this Court 
as well as the Judicial Committee held that: 


“Where the plaintiff whose title is denied 
by the defendant is out of possession, the 
‘further relief? would be recovery of posses- 
sion and a suit for declaration of title will 
not be maintainable unless the plaintiff prayed 
for possession also. If, however, the plain- 
tiff is out of possession but the defendant is 
not in possession or is not in a position to 
deliver possession to the successful plaintiff, 
injunction would be the ‘further relief’.” 

Mr. Mitra also relied upon a decision of this 
Court in Kalipada Mondal v. Kalicharan 
Mondal, AIR 1949 Cal 204 in support of his 
contention that without a prayer for recovery 
Of possession the present suit is not main- 
tainable. In that case it was held that if the 
plaintiffs are out of possession and the bena- 
mdars are in possession, the recovery of pos- 
session from the benamdar is ‘further relief? 
which the plaintiffs ought to pray for, when 
praying for a declaration and in the absence 
of such a prayer for the 'further relief? the 
Court must refuse to give a mere declaration. 

6. Mr. Roy appearing on behalf of 
the opposite party contended that in the pre- 
sent suit the plaintiff opposite party did ask 
for an injunction against the defendant and 
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such a prayer was 'further relief' within the 
‘proviso to Section 34 of the Specific Relief 
Act, 1963. He argued.that the said proviso 
does not contemplate that all possible reliefs 
which the plaintiff can ask for would be ‘fur- 
ther relief? under the proviso. He argues that 
there is nothing in law to compel a plaintiff to 
ask for all the reliefs which he can claim in 
a suit. It was further argued that in such 
a case the provision of Order 2, Rule 2 Code 
of Civil Procedure would be rendered nuga- 
tory. In support of this contention Mr. Roy 
invited our attention to decision in Satish 
Chunder Bhutacharya v. Satya Churn Majum- 
dar, (1910) 14 Cal WN 576. In that case the 
lands in respect of which the declaration was 
sought for were in possession of tenants, and 
the defendant had thrown a cloud on the 
plaintiffs title. It was under these circum- 
stances that it was held that the plaintiff in 
that suit could not ask for any further relief 
than a mere declaration of title. The deci- 
Sion in that case, in our opinion, can there- 
fore have no application to the present case. 
The next case relied upon by Mr. Roy is 
Yamuna Bai v. Ram Maharaj Sridhar Maha- 
raj Pandit, AIR 1960 Bom 463. In that case 
also, it will be noticed that the defendants 
were in constructive possession through ten- 
ants, and the plaintiffs wanted to have con- 
structive possession only. On these facts it 


was held that the utmost tbat the plaintiff 


could ask for, or obtain, against the defend- 
ants is a declaration of rights, binding the 
defendants, "coupled with an injunction, pre- 
venting them from interfering with such 
rights. The plaintiff is not bound to ask, for 
actual physical possession from the tenants. 
For the same reason, therefore, the decision 
in that case is no authority for our present 
purpose in this case. Reliance was also plac- 
ed on a decision of the Supreme Court in 
C. Mohammad Yunus v. Syed Unnissa, AIR 
1961 SC 808. That case also, in our opinion 
is quite distinguishable on facts. In that case 
the plaintiffs filed a suit for declaration that 
they were entitled to enjoy the properties 
described in the schedule to the plaint and to 
manage the Durgah, perform the “Urs” festi- 
val and receive all “incomes, endowments and 
perquisites thereof once in every eight years” 
since 1934 according to their turn. ~They also 
claimed an injunction restraining Abdul 
Wahid from interfering with their rights in 
that behalf. It was in this context that their 
Lordships of the Supreme Court held that: 


“A suit for declaration with a consequen- 
tial relief for injunction, is not a suit for dec- 
laration simpliciter, it is a suit for declara- 
tion with further relief. Whether the further 
relief claimed in a particular case as con- 
sequential upon a declaration is adequate must 
always depend upon the facts and circum- 
stances of each case.” 


The decision of the Supreme Court in this 
case, therefore, does not help Mr. Roy. Mr. 
Roy also referred to certain other decisions 
but all these cases are quite distinguishable 
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on facts and none of these decisions has laid 
down that uuder similar facts as in tlie present 
case a suit for declaration and injunction 
would be maintainable without a prayer for 
recovery of possession. It is not necessary 
for as to refer to these decisions. In our 
opinion the two cases relied upon by Mr. 
Mitra are direct authorities on the point rais- 
ed tefore us and we are bound to follow 
those decisions. We accordingly hold that the 
present suit is barred by the proviso to Sec- 
tion 34 of the Specific Relief Act, 1963 and 
the suit is not maintainable without a prayer 
for recovery of possession. 


ae After the hearing proceeded for 
sometime an application was filed on behalf 
of the opposite party under Order 6, Rule 17 
of Code of Civil Procedure for amendment 
of the plaint. In that application the plain- 
tiff opposite party prayed for recovery of khas 
possession from the defendant, of the por- 
tion of the suit premises, occupied by the 
defendant. 'The plaintiff proposes to value the 
suit at Rs. 1,62,600/- in place of. Rs. 7500/- 
which was the original valuation. Certain 
other amendments have also been prayed for. 
On behalf of the petitioner Mr. Mitra did not 
oppose the application for amendment although 
an affidavit-in-opposition to the amendment 
application was filed by his client. But Mr. 
Mitra has raised the question as to what 
would be the class of suit under which the 
plaint, after the amendment will fall, and 
what would be the court-fee payable on the 
plaint. It appears from the statements made 
in the application for amendment of the plaint 
filed on behalf of the opposite party that the 
suit would come under Section 5 (v) (a) of 
the West Bengal Court-fees Act, 1970. Ac- 
cording to Mr. Mitra, however, Section 7 (v) 
applies if Section 7 (vi) does not apply. Again, 
according to him, although Section 7 (vi) does 
not apply Section 7 (v) does not also apply 
because Sective 7 (iv) (b) is applicable. Mr. 
Mitra submits that there would be a good 
deal of difference in the two cases because 
Secticn 7 (iv) refers to the value of the relief 
claimed by the plaintiff, whereas Section 7 (v) 
refers to the market value of the property. 
Mr. Mitra has further submitted that any 
question relating to the valuation of a suit 
has to be determined by the trial court under 
Section. 16 of the Act, and therefore; this 
question is to be agitated by the parties before 
the trial court. The controversy between the 
parties regarding the valuation of the suit and 
the court-fees payable and also the class of 
suit tnder which it, will fall, need not, and 
cannat be decided by us in this revision case. 
That is a matter which is for the trial court 
to consider. 


8. Having regard to the controversy 
between the parties and also the facts and 
circumstances appearing from the materials 
before us we are of the opinion that the ap- 
plication for amendment of the plaint filed 
on behalf of the plaintiff opposite party in 
this Court on April 30, 1973, should be allow- 
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ed in the interest of justice. We, therefore 
allow the amendment of the plaint as prayed 
for in the said application. The plaintiff op- 
posite party is granted time to put in the 
balance of the required amount of court-fees 
after such amendment of the plaint within 6 
weeks from the date of receipt of the records 
by the trial court. Since the Lower Appellate 
Court would not, after the amendment has 
been allowed, have jurisdiction to hear the 
appeal from the order of the trial court re- 
fusing the plaintiff’s prayer for appointment 
of a Receiver, the judgment and order of the 
Lower Appellate Court has to be set aside, 
although on merits we were quite prepared to 
uphold the said order as already observed. 
As the trial court approached the case from 
an erroneous point of view and as it dismis- 
sed the plaintiff's application on the ground 
that the plaintiff had failed to prove his title 
to the disputed property the order passed by 
the trial court must also be set aside. 


` 9, In the result, this Rule is made 
absolute in the manner and to the extent 
indicated above. In the circumstances we 
make no order as to costs. The matter will 
now go back to the trial court and the learn- 
ed Subordinate Judge will dispose of the ob- 
jection raised by the defendant petitioner with 
regard to thé valuation of the suit after hear- 
ing both the parties and will thereafter con- 
sider the plaintiff's application for appointment 
of a Receiver in the light of the observations 
made in this judgment, ` 


10. Let the records together with the 
application under Order 6, Rule 17 read with 
Section 151, Code of Civil Procedure filed on 
behalf of the plaintiff opposite party in this 
Court on April 30, 1973 be sent down to the 
trial court forthwith. 

GUPTA, J. :— I agree. 

Order accordingly. 


AIR 1974 CALCUTTA 345 (V 61 C 81) 
B. C. MITRA AND S. C. GHOSE, JJ. 


Union of India, Appellant v. Romesh 
Kumar Rajgharia, Respondent. 


Appeal No. 119 of 1973, Special Suit 
No. 17 of 1971, D/- 19-2-1974, 


Index Note:— (A) Arbitration Act 
(1940), Ss. 30 and 33 — Setting aside awards, 
grouud for — Speci&c averments necessary. 


Brief Note :— (A) Specific averments and 
grounds for setting aside an award have to 
be stated to enable the court to set aside an 
award even though the award may be a nul- 
lity. The expression “otherwise invalid" ap- 
pearing in clause (c) of.Section 30 of the 
Act includes awards that are nullities. AIR 
1967 SC 1233 and AIR 1956 Cal 321 (FB), 
Foll. (Para 24) 
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Where an application is made to set aside 
an award on the ground that it deals with 
a'matter not covered by the reference but the 
application states no facts to show that the 
arbitrators have exceeded their jurisdiction 
and dealt with a matter not within the ambit 
of the reference, the award cannot be set 
aside on the ground of the arbitrators having 
exceeded their jurisdiction. (Para 24) 

Index Note:— (B) Arbitration Act, 
(1940), Ss. 30, 33 — New point of fact can- 
not be raised for first time in appeal aga'nst 
order refusing to set aside arbitration awerd. 

` (Para 25) 

Index Note:— (C) Arbitration Act 
(1940), S. 30 — Grounds for setting aside 
award — Misconduct of proceedings by arbi- 
trator — Failure to give opportunity to party 
fo present case is, such misconduct. 

Brief Note:— (C) Failure to give op- 
portunity to the party against whom award is 
passed to present his case is misconduct of 
proceeding by arbitrator. Award may be set 
aside notwithstanding statement in award that 
parties had beef heard. AIR 1957 SC 882, - 
Distinguished. (Para 29) 

Index Note:— (D) Arbitration Act 
(1940), S. 30 — Failure fo decide counter 
claim — Award may be set aside. (Para 31) 
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Murtaza Hosen v. Bechunnisa 


GHOSE, J.:— This appeal is directed 
against the judgment and order dated Febru- 
ary 15, 1973 passed by the Court of first in- 
stance dismissing the application made by the 
appellant for setting aside an interim award 
dated September, 30, 1972 made by the joint 
arbitrators directing- the appellant to refund 
to the respondent the sum of Rs. 2,24,582/- 
on or before November 15, 1972; with interest 
on the said sum a: 9% per annum, if the same 
were not paid by the appellant on or before 
November 15, 1972. 'The said sum was lying 
deposited with the appellant as and by way 
of security and or earnest for due perfor- ` 
mance by the respondent of three several con- 
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tracts dated July 22, 1969, June 7, 1970 and 
February 28, 1976 executed by the parties. 


2. By and.under the above mentionéd 
three several contracts, the respondent agreed 
to execute certain earth-works and to con- 
struct certain minor bridges.in connection with 
the diversion of the main line at the end of 
and/or relating to the Bokaro Steel City 
Marshalling and Exchange Yard, as well as 
the Departure Yard Zone I in connectioa 
with the said Marshalling and Exchange Yard. 


3. All the said three contracts provid- 
ed inter alia that the general conditions of 
the contracts, the special conditions, specifica- 
tion of work and memoranda of measurement 
of the South Eastern Railway, Schedule of 
Rates forming parts III and IV respectively 
of the South Eastern Railway Schedule of 
Rates revised edition 1958 corrected upto the 
correction slip No. 62 dated Jannary 17, 1969 
and the additional special conditions and 
special specifications annexed thereto would 
form part of the said contracts. 


4. Clause 16 of the general conditions 
of contracts of South Eastern Railway Sche- 
dule of Rates inter alia provide for deposit 
of security for due and faithful performance 
of his obligations by tbe contractor under tbe 
contract. Such security deposit will consist 
of, the earnest money initially deposited by 
the contractor along with the tender submitted 
by him, together with the balance of the sti- 
pulated amount of security deposit either paid 
by him or deducted by the Railway autho- 
rities usually @ 10% from the periodic pay- 
ments to be made to the contractor on ac- 
count of the work done by him. In the in- 
stant case the security deposit of Rs. 2,24,582/- 
consisted of the earnest money initially paid 
by the respondent and deductions made by 
the Railway Authorities from periodic pay- 
ments made to the respondent on account cf 
wcrks done by him. 


8. Clause 52 of the said general con- 
ditions provides that the Railway shall have 
a lien on any money’ that may become due 
and payable to the contractor under the con- 
tract and/or also on and over the deposit or 
security amount lying in deposit and which 
may become repayable to the contractor, for 
any debt or sum that may become due and 
repayable to the Railway by the contractor 
under the contract or under any other con- 
tract or transaction of any nature whatsoever 
between the Railway and the contractor. The 
said clause also provides that if the contractor 
fails to pay the claims of the Railway on 
demand the Railway would be entitled to 
deduct the said debt or sum due by the con- 
tractor from the monies, securities or deposits 
which may become payable to the contractor 
under that contract or under any other con- 
tract or transactions whatsoever between the 
contractor and the Railway. 


6. Clause 61 of the said general con- 
ditions provides for rescission of the contract 
by the Railway after giving seven days’ notice 
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to the contractor to make good the default 
committed by the contractor under the con- 
tract and thereafter by serving another 48 
hours' notice, if the default is not made good. 
If the respondent abandons the contract or 
persistently disregards the directions of the 
engineer in carrying out the said contract to 
the sztisfaction of such engineer or con- 
travenes any provision of the contract, then 
upon such rescission the Railway would be 
at liberty to measure the work done by the 
contractor and get the outstanding work com- 
pleted by other agencies and in such event to 
forfeit the whole or any part of the security 
deposit and to recover from the contractor 
the extra costs of carrying out the outstand- 
ing work. if any. 

7. Clause 62 of the general conditions 
provides for settlement of disputes or differ- 
ence that may arise in connection with the 
contract by referring the same by the con- 
tractor to the Railway authorities who will 
have to notify its decision on the said dis- 
putes or difference in writing. Except the 
matters which_are “excepted matters” under 
the contract if the contractor is dissatisfied 
with the decision of the Railway on any 
matter the contractor may demand in writing 
that such disputes or difference be referred 
to arbitration. The contractor must specify 
the disputes or differences which he desires 
to be referred to arbitration under clause 63 
of the general conditions and upon such de- 
mand in writing to be made by the contractor 
specifying such disputes or differences the 
same would be referred to arbitration of the 
General Manager of the Railway concerned 
or a person nominated by him in that behalf, 
in cases where the value of the subject-matter 
of disputes is below Rs. 3 lakhs and the dis- 
putes are not of a complicated nature. If the 
value of the subject-matter of the dispute was 
Rs. 3 lakhs or above or if the issues involved 
ate of a complicated nature, the disputes are 
to be referred to two gazetted Railway Officers 
of equal status to be appointed in terms of 
the sub-clause (3b) of Cl. 63 of the said gene- 
ral conditions. 


8. The due date for completion of 
the works under the said first contract by 
the respondent was extended from June 30, 
1970 to March 81, 1971 at the instance of 
the respondent. The time thereafter was not 
extended even though prayed for by the res- 
pondert. The time to complete the work 
under the second contract was extended by 
the Railway at the instance of the respondent 
from December 17, 1970 to April 30, 1971. 
The time to complete the works under 3rd 
contract likewise was extended by the Rail- 
way from January 20, 1971 to June 15, 1971. 
Disputes and differences thereafter arose be- 
tween the appellant and the respondent and 
the appellant claimed to have rescinded the : 
said contracts in terms of elause 61 of the 
said general conditions. 

9. First and third contracts were ac- 
cording to the appellant rescinded by the two 


-— 
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letters both dated July 28, 1971 and the se- 
cond contract is claimed to have been rescind- 
ed by the appellant by a letter dated July 9, 
1971, On August 9, 1971 the respondent filed 
an application under Section 20 of the Arbi- 
tration Aet inter alia for filing the above men- 
tioned three Arbitration agreements contain- 
ed in abovementioned clauses 62 and 63 cf 
the general conditions forming part of the 
said three several contracts and for referring 
the disputes between the parties to arbitration 
in terms of the arbitration clauses mentioned 
above. Upon the said application which was 
marked as special suit No. 17 of 1971 of the 
respondent, an order was passed by the Court 
on September 24, 1971 directing the filing of 
the arbitration agreements and referring the 
disputes to the arbitration of two arbitrators 
namely Sri G. N. Phadke and Sri R. Das in 
terms of the aforesaid arbitration clause. 

10. On November 1, 1971 the said 
arbitrators entered upon the reference and 
directed the respondent to submit his state- 
ment of claim which was filed by the respon- 
dent before the arbitrators on March 31, 1972 
after taking several extensions of time to do 
so. The appellant filed before the arbitrators 
its counter statement on July 15, 1972. In 
the statement of claim filed by respondent, the 
respondent claimed an award for the sums of 
Rs. 8,35,746.00, Rs. 2,24,385.97 paise and 
Rs. 5,30,452.10 p. in respect of the first, se- 
cond and third contracts. The said claims 
were referred by the respondent to the Chief 
Engineer Construction South Eastern Railway 
Bilaspur M. P. by three several letters dated 
July 28, 1971 for his decision in terms of 
clause 62 of the said general conditions ap- 
plicable to the said contracts, prior to his 
demand for arbitration in respect thereof. The 
said special suit was filed obviously as the 
respondent was not satisfied with the deci- 
sion of the Railway on the said disputes re- 
ferred to it in terms of clause 62 mentioned 
above. It should be noted here that none 
of the claims mentioned above in the said 
three letters which were referred to the Rail- 
way under clause 62 of the abovementioned 
general conditions which was condition prece- 
dent to the referring of the said disputes to 
arbitration included any claim for refund of 
any security lying in deposit under the said 
three contracts. 

11. In the statement of claim filed be- 
fore the arbitrators the claim for the refund 
of security deposit was not included as well. 
On April 13, 1972 the respondent again wrote 
three several letters requesting the Chief En- 
gineer (Construction) to give his decision on 
further disputes raised in the said letters in 
respect of the said three contracts in terms 
of clause 62 mentioned above. 

12. For the first time in the said 


. letters the disputes as to the refund of secu- 


rity deposit was raised and referred for deci- 
sion of the Railway. On July 15, 1972 the 
appellant filed its counter statement of facts 
before the arbitrators. The arbitrators held 
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their sitting on August 19, 1972, August 22, 
1972 and September 23 and 24, 1972. In 
the meeting held by the arbitrators on Septem- 
ber 24, 1972, the respondent for the first time 
filed a letter dated the same day asking for 
an interim award directing the appellant to 
pay to the respondent the sum of Rupees 
2.24,582]- lying in deposit with the appellant 
as and by way of security deposit as men- 
tioned hereinabove. 

13. The meeting of that day was over 
and next meeting was fixed to be held on 
October 7, 1972. On September 27, 1972 
the appellant filed a letter with the arbitrators 
objecting to the making of the interim award. 
Before the next meeting was held by the arbi- 
trators the arbitrators made and published 
an interim award on September 30, 1972 
directing the appellant to refund the sum of 
Rs. 2,24,582]- lying in deposit with them as 
and by way of security under the above men- 
tioned three several contracts. The appellant 
applied for setting aside of the said award 
under Section 30 of the Arbitration Act 1940, 
The application was dismissed by the judg- 
ment under appeal. 


14. The counsel for the appellant con-. 
tended that in making the interim award the 
arbitrators exceeded their jurisdiction inas- 
much as the refund of security deposit was 
not the subject-matter of the reference. The 
counsel for the appellant next contended that 
the arbitrators did not allow the appellant to 
conclude its submissions on the question of 
refundability of the security deposit and mak- 
ing of the interim award in respect of the 
same and thus misconducted the proceedings. 
The counsel for appellant further contended 
that the security deposit stood forfeited and 
so the arbitrators could not make the interim 
award. Lastly, the appellant’s counsel sub- 
mitted that the monies and/or damages claim-, 
ed by the Union of India as against the con- 
tractor for having committed breaches of the 
terms and conditions of the contract were to 
be recouped out of the dues of the con- 
tractor. Such damages were inter alia the 
extra expenditure incurred or to be incurred, 
by the Railway in carrying out the residue of 
the work not performed or executed by the 
respondent in terms of the contract. Thus, 
without deciding the said issue the arbitrators 
could not make the interim award. 


15. The counsel for the 
contended however, that :— 

The arbitration agreement which has been 
set out at page 25 of the paper book is a 
very vide arbitration agreement and includes 
the adjudication in regard to the refundabi- 
lity of the security deposit. In the statement 
of claim filed by the contractor it claimed that 
the Union had not converted the security de- 
posit, in terms of the contract by putting it 
in fixed deposit account with Banks. 

The appellant on the other hand contend- 
ed that the security money was forfeitable os 
stood forfeited, therefore the question in re- 
gard to the security deposit was (not?) the 


respondent 
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subject-matter of the reference before the 
arbitrators. 

16. The Union of India did not file 


any affidavit in opposition to the petition 
filed in the special suit Nc. 17 of 1971 under 
Section. 20 of the Indian Arbitration Act. 
Hence all disputes between the parties were 
referred to the arbitration by the order passed 
by the Court in the said suit. 

17.. On June 12, 1972 the respondent 
applied to the Court under Section 20 of the 
"Arbitration Act inter alia for referring tbe 
dispute in regard to the refundability of the 
security deposit to arbitration. On July 15, 
1972 the counter statement of fact was filed 
by the appellant in the reference directed in 
special suit No. 17 of 1971. On March 2, 
1973 order was made on an application moved 
by the appellant under Section -33 of the 
Indian Arbitration Act deciding that all dis- 
putes between the parties were referred to arbi- 
tration. under the order of reference dated 
. September 24, 1971 made iu the Special suit 

No: 17 cf 1971. The counsel for the respon- 
dent .submiited that because of the order in 
'the application under Section 33 of the Arbi- 
-fration Act mentioned above directing that 
ibat adjudication of the issues raised by the 
counter statement of fact filed by the appel- 
lant should be made in the very same reier- 
encé, the question in regard to the security 
deposit became and was included in the sub- 
ject- matter of- the reference. ` 


18. The appellant claimed to have for- 
feited the security deposit; it claimed in the 
alternative that the‘ same was forfeitable in 
the counter statement of fact. “Tke appellant 
thus asked for an award to the aforesaid 
effect in their favour in the refererce. The 
interim award which directs the appellant to 
pay the security deposit has gone against 
the appellant, but the appellant who had 
wanted that his claim as fo security deposit 
Should be decided in the reference is estopped 
froin attacking the interim award. ` 

19. Lastly the counsel for the respon- 
dent submitted that the appellaut's allegation 
4hat it was not given a hearing cn the ques- 
tion of the refundability of tne security de- 
posit and making an interim award in res 
pect thereof in favour of the respondent should 
not be taken notice of, because the allegations 
to that effect made in the petition have been 
verified as based on information derived from 
records. No particulars of such records have 
been' furnished or mentioned. The interim 
award also recites that the parties were heard 
and although the appellant was furnished with 
a copy of the interim award, no denial was 
made to the said recital contained in the in- 
terim award ner any facts to the contrary 
were ever alleged before filing the application 
in the instant case. In the premises the state- 
ments made in the said recital of the award 
acccrding to the counsel for the respondent 
must be deemed to be correct. 

20. It is clear from a pérsual of the 
Clauses 62 and 63 of the general conditions 
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that the condition precedent to the reference 
to arbitration of any disputes was or is the 
demand in writing by the contractor of the 
settlement of the said specific dispute mention- 
ed in such writing by the Railway and the 
default on the part of the Railway*either to 
give its decision on the dispute raised by the 
contractor or the non-acceptance by the con- 
tractor cf such decision of the Railway. 


21. It is apparent from the letters 
dated July 28, 1971 mentioned hereinabove 
that the contractor never asked for settlement 
of any dispute in regard to the refund of the 
security deposit by the Railway in terms of 
clause 62 of the said general conditions. The 
contractor did not also mention the dispute 
as to the non-payment of the security deposit 
by the Railway in the petition filed -in the 
special suit No. 17 of 1971. The contractor 
was fully aware of the aforesaid position and 
so by three several letters dated April 13, 
1972 written to the Chief Engineer (Construc- 
tion) asked for his decision on several dis- 
putes raised in the said letters inciuding the 
question. of refund of the security deposit. 
And thereafter the respondent contractor ap- 
plied only on June 12, 1972 for referring the 
furthe- disputes raised in the above mentioned 
three several letters dated April 13, 1972, to 
arbitration. 

22. The said further disputes included 
the disputes in regard to the claim of the 
contractor for the refund of the security 
deposit. These disputes including that of 
refund of the security deposit were referred 
to arbitration on March 19, 1973 in the said 
special suit No. 27 of 1972 filed by the con- 
tracior that is to say, more than five and half 
months after the making of the impugned 
interim award. 


28. In the application filed under Sec- 
tion 33 of the Arbitration Act 1940 it was 
held inter alia by the court that the arbitra- 
tors had iurisdiction to go into the question 
of set off and counter claim raised by the ap- 
pellant, Union of India in the reference by 
way ol defence to the claim of the contractor. 
Such position was contemplated by the pro- 
visions of Order 8, Rule 6 and Order 20, 
Rule 10 of the Code of Civil Procedure. The - 
said judgment or the claim made by the ap- 
pellant in the counter statement of facts filed 
by it before the arbitrators in regard to the 
Security deposit could not widen the scope 
of the claim made by the respondent in its 
statement of claim, and could not have the 
effect of including in the said statement of 
claim filed by the respondent any claim for 
refund of the security deposit. It appears, 
therefore, that the question of refund of the 
security deposit by the Union of India to the 
contractor was never a part of the subject- 
matier of the reference in special suit No. 17 
of 1971, on the date of making the interim 
award by the arbitrators. 


24. We, however, do not. want to say 
anything more on this question inasmuch as 
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the appellant has not made the necessary 
averments in the petition filed by it for setting 
aside the award. Specific averments and 
grounds for setting aside an awasd have to 
be stated to enable the Court to set aside an 
award even though the award may be a 
nullity as in the instant case. Application 
has to be made within thirty days of service 
of notice under Section 14 (2) of the Arbitra- 
tion- Act 1940 for setting aside an award. 
Otherwise the award cannot be set aside on 
any ground contemplated by Section 30 of the 
Arbitration Act. The expression “otherwise 
invalid” Appearing in clause (c) of Section 30 
of the Act includes awards that are nullities. 
(See Madanlal v. Sundarlal, AIR 1967 SC 
1233; Shah and Co. v. Ishar Singh, AIR 1956 
Cal 321 (FB)). Im the instant case no fact 
has been stated in the petition to show that 
the arbitrators exceeded their jurisdiction in 
making the interim award or in other words 
that the refund of the security deposit was 
not the subject-matter of the said reference 
directed in the special suit No. 17 of 1971. 


25. This point was not raised nor 
argued before the court of the first instance 
and thus in our opinion should not be allow- 
ed to be urged in the instant appeal, especial- 
ly as the question is dependent upon facts 
which are conspicuous by their absence in 
the pleading. In M. P. Sreevastava v. Mrs. 
Veena, AIR 1967 SC 1193, the Supreme Court 
refused to allow to raise a question not raised 
in Courts below. Hazi Ebrahim Kassam 
Cochinwalla v. Northern India Oil Industries 
Ltd. AIR 1951 Cal 230 was cited by the 
counsel for the respondent in support of the 
proposition that a petitioner in an applica- 
tion for setting aside an award could not 
travel beyond the grounds urged in the peti- 
tion. In the said case the ground that the 
arbitrator omitted to file necessary documents 
with the award was not taken in the petition 
filed for setting aside the award. The said 
ground was sought to be urged on behalf of 
the petitioner on the basis of allegations made 
in an affidavit filed in the court at the time 





of hearing. Such ground was not allowed 
to be taken. 
26. In the President, Union of India, 


v. Kalinga Construction Co. (P) Ltd, AIR 
1971 SC 1646 it was held by the Supreme 
Court that unless an error was apparent on 
the face of the award it could not be set 
aside. Similar was the decision of the 
Supreme Court in Allen Berry and Co. Pvt. 
Ltd. v. Union of India, AIR 1971 SC 696 
wherein it was held that mistake must be 
apparent on the face of the award, otherwise 
the award could not be set aside. The ratio 
decidendi in R. N. Jhunjhunwalla v. Alliance 
Jute Mills, (1970) 74° Cal WN 510; Chow- 
dhury Murtaza Hosen v. Mt. Bechunnisa, 
(1876) 8 Ind App 209 (PC) and Bhagwati 
Prasad v. Chandramaul, AIR 1966 SC 735 
Stated that parties to a reference who wanted 
their claim to be awarded, cannot challenge 
the award if it goes against them even though 
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the arbitrator exercised their jurisdiction ir- 
regularly. In the instant case "ve have failed 
to discover any mistake apparent on the face 
of the award or any fact pleaded in the peti- 
tion to show that the arbitrators had nc juris- 
diction to make the interim award. 


27. |, The facts of the case recited here- 
inabove in detail, show that on September, 
24, 1972, the respondent for the first time 
wrote the letter a copy whereof appears at 
page 63 of the paper book requesting the 
arbitrators to make an interim award for the 
refund of the security deposit under the said 
contracts. The Railway's Law Officer, it ap- 
pears, was nof present at the hearing on that 
date and tlie Railway could not place its case 
in regard to the refundability of the security 
deposit before the arbitrators on that date. 
It appears that although the next hearing of 
the reference was fixed to be held on Octo- 
ber 7, 1972 the arbitrators all on a sudden 
made and published their interim award on 
September 30, 1972. 

28. It is true that verification "in the 
petition on this aspect of the matter is far 
from satisfactory but taking the averments in 
the petition on this question together with the 
averments made'by Neti Ramanjaneyulu who 
was personally present at the hearing on 
24th September, 1972 in his affidavit affirmed 
on January 25, 1973 make it clear that the 
arbitrators hastily concluded the hearing on 
the question of refundability of security de- 
posit even prior to the filing by the appellan* 
of any written objection to the written appli- 
cation of Respondent for an interim award 
in respect of the security deposit. 


29. The hearing on that question 
seems to have been concluded the very day 
on which the respondent all on a sudden filed 
the letter addressed to the. arbitrators to make 
an interim award for the refund of the security 
deposit. Although the said claim was not in- 
cluded in the statement of claim filed by the 
respondent, the appellant was not even asked 
by the arbitrators to file any rejoinder to the 
written application made by the respondent on 
this question. It appears, to us that the arbi- 
trators did not give proper opportunity to the! 
appellant to present its case on the question’ 
of refundability of the security deposit in the 
said reference and made their award hastily. 
The arbitrators did not give any notice of 
their intention to make an interim award on 
the said question to the parties even on 
September 24, 1972. The arbitrators on 24th 
September 1972, should have made it clear 
that the proceeding in regard to the securily 
deposit was at an end. For the reasons 
aforesaid the arbitrators in our opinion mis- 
conducted the proceeding and the impugned 
award is bad and must be set aside. We have 
come to this conclusion, notwithstanding the 
statement made in the recital part of the 
award that the arbitrators had heard the par-| 
ties. In Union of India v. T. R. Varma, AIR 
1957 SC 882, the Supreme Court stated that 
where there is a dispute as to what happened 
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before a court or tribunal, the statement oc 
the Presiding officer was generally taken to 
be correct. In expressing the said view, the 
Supreme Court was influenced by the fact 
that in the said case there was no reason why 
the statement of the presiding officer was no: 
to be accepted as correct. The facts in the 
instant case are different and are sufficient to 
induce us not to adopt or accept the general 
practice. 

39. The irapugned award must be set 
aside in our view also on the ground that by 
making the impugned interim award the arbi- 
trators have purporied to reject the claim 
made by the appellant in its counter state- 
ment of fact to have the damages suffered 
by it for non performance by the respondent 
of. the obligations cast upon it by the said 
contracts, set off inter alia against the said 
security deposit. 

31. Under clause 52 of the general 
conditions mentioned above the Union of 
India has general lien on the security as well 
as all monies that were due and payable by 
the appellant to the respondent under the said 
contracts. The said clause entitles the ap- 
pellant to recover out of the security deposit 
and/or the other sums payable by it to the 
respondents, all damages suffered by it and 
extra expenses incurred by it in having the 
residue of the work under the said contracts 
done by a fhird party. The said counter 
claim has ‘been made by the appellant in an- 
nexure 30 to the counter statement of fact 
filed by it in the reference directed in the 
special suit No. 17 of 1971. The claim to 
the refund of the security deposit is thus 
irretrievably connected with the claim of the 
Union of India for the damages and/or extra 
expenses suffered or incurred or to be incur- 
red by it as.mentioned above. The refund 
of the security deposit cannot be ordered 
without hearing the said claim for damages 
and extra expenses and the claim made by 
the appellant to recover such damages and 
extra expenses out of, inter alia the said se- 
curity deposit, and deciding the said ques- 
tions. The arbitrators did not hear the parties 
on the question of damages and extra ex- 
penses incurred or to be incurred by the ap- 
pellant as claimed in the counter statement 
of fact nor did they hear the parties on the 
claim made by the appellant to recover such 
damages and extra expenses out of inter alia 
the said security deposit. In the premises the 
interim award directing the payment of the 
said security deposit to the respondent must 
jbe held to be bad and set aside. 

32. For the reasons stated above this 
appeal must succeed and is allowed. The 
judgment and order of the court of first in- 
stance is set aside. The interim award is set 
aside. Ih the facts and circumstances of the 
case we direct each party to pay and bear 
his or its costs of and incidental to this 
appeal. 

B. C. MITRA, J. :— I agree. 

Appeal allowed. 
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S. K. MUKHERJEA AND JANAH, JJ. 
Urion, of India, Petitioner v. M/s. Excel- 
Sior Pcultry and Agricultural Firm Ltd. and 
others, Opposite Parties. 
oe Revn. No. 2872 of 1973, DJ- 15-2- 


Index Note:— (A) Defence of India Act 
(1939), S. 19 (f) (b) — Dispute as to com- 
pensation payable — Agreement empowering 
Government, to appoint Arbitrator — Re- 
ference to statutory Arbitrator under, S. 19 (1) 
of D. L R. Act, whether valid. 


Brizf Note:— (A) Provisions of S. 19 
of the D. I. R. Act, 1939, is a complete Code 
for determination of compensation and no 
other lew, much less an agreement can affect 
the provisions of that Code. 


As in the instant case there was no agree- 
ment as to the quantum of compensation pay- 
able, reference of the dispute to the statutory 
Arbitralor, in spite of an agreement to the 
contrary between the parties was quite valid. 
The éffect of arbitration clause in the agree- 
ment, if it were held to be vaild, would be 
to permit the parties to contract out of Sec- 
tion 19 and in particular clause (b) thereof. 
Besides any award passed by the arbitrator 
appointed under the agreement would not 
have been enforceable in view of the provi- 


sions of Section 19 (1) (g). AIR 1969 Bom 
151, Rel. on. (Paras 8 to 10) 
Cases Referred : Chronological Paras 


AIR 1969 Bom 151 — 70 Bom LR 632, 
Dinshaw v. G. B. Badkas 9 


S. C. Bose and P. N. Chunder, for Peti- 
tioner; A. N. Gupta, Sumit Kumar Ghosh 
and Ramendra Kumar Mukherjee, for Op- 
posit Parties. 

S. K. MUKHERJEA, J. :— This Rule in- 
volves a question of a construction of Sec- 
tion 19 (1) (a) of the Defence of India Act, 
1939. It also raises incidentally the question 
of validity and efficacy of an arbitration agree- 
ment entered into by and between,the par- 
ties. - 

2. On April 25, 1942 certain lands in 
village Basput in the district of 24 Parganas 
were requisitioned by the Government of 
India under Rule 75-A of the Defence of 
India Rules, 1939. The lands belonged to 
the opposite party No. 1. On the 29th March, 
1947 they were derequisitioned. 


3. It appears that on the 9th June, 
1947 the opposite party filed a claim peti- 
tion for terminal compensation, that is to say, 
compensation payable on the expiry of the 
period of requisition. Compensation was 
duly assessed by the Collector. The opposite 
party was not agreeable to accept the pro- 
posed compensation and by a petition dated 
July 30, 1951 expressed its desire to refer the 
claim to an Arbitrator to be appointed under 
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Section 19 (1) (b) of the Defence of India 
Act, 1939. On the same date an Agreement 
was entered into in writing by and between 
the petitioner and the opposite party whereby 
it was agreed that eighty per cent of the ter- 
minal compensation assessed by the Collector 
would be paid to the opposite party and the 
opposite party would accept the same pend- 
ing an agreement between the parties as to 
the amount of compensation payable on final 
"determination of such amount under the law. 
The clauses of the Agreement material for the 
purpose of this application may be set out in 
extenso. 

“Clause (1) The Government shall pay 
and the owner shall accept and receive a pay- 
ment of 8096 of Collector's award for the 
said property pending. agreement as to or 
determination of the amount payable as com- 
pensation to the owner." 

“Clause (4). Should any dispute or dif- 
ference arise out of or concerning the sub- 
ject-matter of these presents or any covenant 
clause or things herein contained or arising 
out of the acquisition including the amount 
payable for compensation in respect of such 
acquisition, the same shall be referred to an 
arbitrator to be appointed by the Government 
and the decision of such arbitrator shall be 
conclusive and binding on the parties bereto." 


Thereafter, the opposite party accepted 
payment of eighty per cent of the sum as- 
sessed as terminal compensation by the Col- 
lector and on the 15th December, 1951 made 
an application to the Land Acquisition Col- 
lector, 24-Parganas, Alipore, for appointment 
of an Arbitrator for determination of com- 
pensation. 


4. By an order dated September 17, 
1971 the Government of West Bengal refer- 
red the claim for compensation preferred by 
the opposite party to arbitration in exercise 
of the powers conferred by clause (b) of sub- 
section (1) of S. 19 of the Defence of India 
Act 1939 read with sub-section (4) of S. 1 
of the said Act and Section 6 of the General 
Clauses Act, 1897 and the Government of 
India, Defence Department, notification No. 
1365-OR-42 dated the 19th September, 1942. 
By that notification Mr. S. S. Ganguly of the 
West Bengal Higher Judicial Service was ap- 
pointed Arbitrator for determination of com- 
pensation payable in respect of requisition of 
the said lands. $ 


5. It was contended by the petitioner 
Union of India before the Arbitrator that he 
bad no jurisdiction to enter into the said re- 
ference in view of the agreement dated July 
30, 1951 under which it was agreed by and 
between the parties that if any dispute arose 
concerning the subject-matter of the said re- 
ference including the amount payable for com- 
pensation in respect of acquisition of the said 
lands the said dispute should be referred to 
an Arbitrator to be appointed by the Gov- 
ernment of India and the decision of such 


Arbitrator should be conclusive and binding 


Union of India v. Excelsior Poultry & Agrl. Firm Ltd. 


[Prs. 3-8] Cal. 351 


on the parties. The Arbitrator appointed 
under Section 19 (1) (b) of the Defence of 
India Act, it was claimed, was not an arbi- 
trator appointed under the agreement. 


6. The Arbitrator, on an anxious con- 
sideration of the argument addressed before 
him, pronounced by an order dated May 10, 
1973 that he had full jurisdiction to decide 
the question involved in the dispute referred 
to him for arbitration and the arbitration 
agreement dated the 30th July, 1951 is not 
a valid agreement. The Arbitrator further 
held that, in the alternative, the said agree- 
ment must be deemed to be an agreement 
under Section 24 (2) (b) of Requisition and 
Acquisition of Immovable Property Act, 1951 
and as his appointment was proper and valid, 
he had and has ample jurisdiction to hear 
and determine the reference. 


7. The learned Arbitrator has des- 
cribed the Agreement of July 30, 1951 as an 
agreemnt to enter into an agreement. On 
a careful consideration of the agreement it 
will appear that nothing was agreed upon 
except that the Government would pay eighty 
per cent of the amount of compensation held 
to be payable by the Collector pending an 
agreement between the parties as to the 
amount of compensation payable or the final 
determination of such amount under the law. 
It is quite clear from the text of the agree- 
ment that there is not even a stipulation that 
the parties agree to enter into an agreement. 
The agreement might or might not come off. 
In that view of the matter, it is not possible 
to hold that it is an agreement to enter into 
the agreement as the learned Arbitrator ap- 
pears to have thought. 


8. As regards the arbitration agree- 
ment which is to be found in clause (4) of 
the document all that is said is that if any 
dispute or difference arose out of the acquisi- 
tion including the amount payable for com- 
pensation in respect of such acquisition the 
same should be referred to an Arbitrator ap- 
pointed by the Government. It is clear and 
indeed it has not been disputed that the arbi- 
trator to be appointed under the agreement 
will not be an arbitrator contemplated in Sec- 
tion 19 (1) (b) of the Defence of India Act. 
It was contended on behalf of the petitioner 
before the learned Arbitrator, as it was con- 
tended before us, that the case falls under 
clause (a) and not under clause (b) of Sec- 
tion 19 (1) of the Defence of India Act, 1939. 
Clauses (a) and (b) of Section 19 (1) of the 
said Act read as follows: . 


“Compensation to be paid in accordance 
with certain principles for compulsory acqui- 
sition of immovable property, efc. (1) Where 
by or under any rule made under this Act 
any action is taken of the nature described 
in sub-section (2) of S. 299 of the Govern- 
ment of India Act, 1935, there shall be paid 
compensation, the amount of which shall be 
determined in the manner, and in accordance 
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with the principles, hereinafter set out, that 
is to Say :— 

(a) Where the amount of compensation 
can be fixed by agreement, it shall be paid 
in accordance with such agreement. 

(b) Where no such agreement can be 
reached the Central Government shail appoint 
as arbitrator a person qualified under sub- 
section (3) of. S. 220 of the above-mentioned 
Ac for appointment as a Judge of a High 

‘ourt. 


» 
PPP eenanocovensaseeeeveer 


Jt is not in dispute that the parties have 
not been able to agree as to the quantum of 
compensation payable for the requisition or 
as to any principle by the application of 
which the quantum of compensation may be 
calculated. What is being said is that al- 
though the parties have not arrived at any 
agreed figure or formula on the basis of which 
compensation will be paid, the parties have 
agreed under the agreement dated July 30, 
1951 as to the machinery or the procedure by 
which the amount of compensation is to be 
determined and thereby the parties have, by 
the agreement, so to say, fixed the amount of 
compensation in the sense of clause (a) of 
Section 19 (1). In our opinion, one does no: 
have to be astute to see that the contention 
is based on a misconception of the true im- 
port of clause (a). Clause (a) is not concerned 
with the machinery or the procedure by which 
the quantum of compensation is to be deter- 
mined but with the quantum of compensation 
itself. It aims at determination of compensa- 
tion by agreement and not at any agreed pro- 
cedure by which the determination is to be 
made. 


9. The fact that the opposite party 
asked for the appointment of an Arbitrator 
under clause (b) of Section 19 (1) indicates 
that the quantum of compensation could no: 
be fixed by agreement and recourse had there- 
fore to be had to arbitration. The Govern- 
ment of West Bengal, obviously acting on be- 
half of the Central Government, appointed the 
Arbitrator under clause (b) of Section 19 (1) 
to determine the amount of compensation 
which again indicates that the Government 
also, on its part, was of the view that the 
compensation had not been fixed by agree- 
ment. It is not a little strange that the Gov- 
ernment which has itself appointed a statutory 
Arbitrator in exercise of the power conferred 
by Section 19 (1) (b) should challenge his 
appointment on the ground that such ap- 
pointment does not lie under the statute in 
the facts and circumstances of the case. An 
agreement to refer a dispute for determina- 
tion of compensation to an Arbitrator is a 
far cry from an agreement on the quantum 
of compensation payable. That by itself is 
enough to dispose of this Rule. However, 
since the point has been raised as to the vali- 
dity of the arbitration agreement we might 
deal with that aspect of the matter as well. 
It has been held more than once, one recent 
instance being a decision reported in ATR 
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1969 Hom 151, Dinshaw v. G. B. Badkas that 
the provisions of Section 19 and the Rules 
made thereunder are a complete code for 
determination of compensation and no other 
law is to affect the provisions of that code. 

10. The provisions for determination 
of compensation by an Arbitrator is to be 
found in clauses (b), (c), (d) and (e) of Sec- 
tion 19 (1) itself. Clause (g) of Section 19 
provides :— 


"Save as provided in tkis section and in 
any rules made thereunder, nothing in any 
law for the time being in force shall apply to 
arbitrations under this section." 


The arbitration agreement in the present 
case, i? enforceable at all, is enforceable in 
accordance with the Arbitration Act. The 
effect of the arbitration clause in the present 
case, if it is held to be valid will be to permit 
the parties to contract out cf Section 19 and 
in particular of clause (b) of Section 19 of 
the Defence of India Act. Even if we had 
held that the parties have fixed the quantum 
of compensation by arbitration under the 
agreement of 3rd July, 1951 the arbitration 
agreement or the award made by the arbitra- 
tor could not have been enforced under the 
Arbitration Act having regard to clause (g) 
of Section 19 (1) We are, therefore, in 
agreement with the Arbitrator that the private 
arbitration agreement is invalid and in any 
event it does not affect the jurisdiction of the 
Arbitrator appointed under the statute to en- 
tertain and determine the reference. 

11. In the view we have taken, the 
application for revision fails and the Rule is 
discharged. 


12. There will be no order as to costs. 


13. All interim orders are hereby dis- 
solved. Needless to add, that the Arbitrator 
will be free to proceed with the hearing of 


* the reference. We direct that the records do 


go down with utmost expedition. 
JANAH, J. :— I agree. 


, Rule discharged. 
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Index | Nofe:— (A) Arbitration Act 
(1940) S. 34 — Stay of suit — Discretion 
of Court. 

Brief Note:— (A) In dealing with an ap- 
plication under Section 34, the Court has to 
exercise its discretion either to grant stay or 
refuse it, taking into consideration the entire 
facts and circumstances of the case and the 
conduct of the parties up to the date of the 
bearing of the application. (Prs. 13, 14) 
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The discretion has to be exercised hav- 
ing regard to the peculiar facts in each case. 
Tt cannot be categorised into definite sets 
of facts or circumstances. (Para 13) 


One of the facts is that if there is a de- 
Jay in making the application, in that event 
the Court would refuse to exercise its dis- 
cretion in favour of the stay. Russel on 
Arbitration 18th Edn. P. 154. Ref. to. 

i (Para 14) 


Index Note:— (B) Arbitration Act (1940), 
S. 34 — Essential condition for ordering 
stay. 

Brief Note:— (B) An application for stay 
inust be made within the time fixed for fil- 
ing the written statement i.e. 28 days from 
the date of the service of summons on the 


defendant. Otherwise it is a fatal defect. 
(Prs. 9, 12) 
Again the applicant must satisfy the 


Court that his readiness and wiilingness to 
do every thing necessary for proper conduct 
of arbitration proceedings covers the entire 
period both before commencement of the 
suit and thereafter. The readiness should 
not be matter of implication but should 
be unambiguous and specific aver- 
ment thereof should be made in the petition 
and affidavit filed in the application for stay 
of the suit under Section 34 of the Arbitra- 
tion Act, 1940. AIR 1967 Mad 201 and AIR 
1955 SC 33, Rel. on. 


The mere repetition of the wording of the 
Section is not sufficient. (Para 8) 


Where on an application for stay, not 
filed within time, an interim stay was obtain- 
ed and the applicant dragged on the proceed- 
ings thereafter for a considerable time until 
the claim of the opposite party against him 
was barred by limitation, it was held that 
the stay should be vacated. (1971) 75 Cal WN 
767, AIR 1960 Bom 292; AIR 197 Cal 372, 
AIR 1969 Cal 374 and AIR 1959 Cal 8 
Rel. on. (Paras 5, 6, 12, 13) 


It is now well settled that if the appli- 
cant makes an application for extension of 
time to file his written statement that becomes 
a step in the proceeding and that also goes 
against the readiness and willingness of the 
petitioner at the time of making the applica- 
tion for stay or at the time of the hearing. 


(Para 9) 

Cases Referred: Chronological Paras 
(1971) 75 Cal WN 767, Union of India v. 
Promode Kumar . 6 
AIR .1969 Cal 374, Asiatic Shipping Co! (P) 
Ltd. v. P. N. Djakarta Lloyd 12 
AIR 1967 Cal 372, Shalimar Paints Ltd. v. 
Omprakash Singhania 12 


AIR 1967 Mad 201 — 78 Mad LW 681, 
N. C. Padmanabhan v. S. Srinivasan 8 
AIR 1960 Bom 292 — 60 Bom LR 509, 
Middle East Trading Co. v. New National 
Mills Ltd. 7 
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AIR 1959 Cal 8 = 1959 Cal LJ 169, W. 
Wood & Son Ltd. v. Bengal pales 


AIR 1955 SC 53=1955 SCR 862, Anderson 
Wright Ltd. v. Moran & Co. 13 


ORDER:— This is an  anplication for 
stay of the Suit No. 2241 of 1959 (Bisheswar 
Dayal Meatle v. Shroff Brothers) and all pro- 
ceedings thereunder under Section 34 of the 
Arbitration Act, 1940. 

2. The facts of the case briefly are: That 
the petitioner is a member of the Calcutta 
Stock Exchange Association Limited and car- 
ried on business as stock-broker and/or as a 
dealer in stocks and shares. During January to 
March, 1965 and January to August, 1966, 
the respondent entered into a series of trans- 
actions with the petitioner for purchases and 
sales of stocks subject to the rules and bye- 
laws of the Calcutta Stock Exchange Asso- 
ciation Ltd. It is alleged in the plaint filed 
by the respondent that by the 31st of March, 
1965 as a result of the said transactions be- 
tween the parties a sum of Rs. 69,793/- be- 
came due and payable by the petitioner to 
the respondent. The respondent further al- 
leged.that the petitioner by a letter dated the 
5th of April, 1965 signed by Sawalram 
Shroff one of the partners of the petitioner 
made an acknowledgment of its liability to 
the respondent and a part of payment of 
Rupees 40,000/- demand draft of same date. 
It is alleged by the respondent that after 
crediting the said sum of Rupees 40,000/- a 
balance sum of Rupees 29,793/- became due 
and payable to the respondent by the peti- 
tioner in respect of the said transactions. 
The said transactions terminated between the 
parties on the 3ist of August, 1966. It is 
further alleged by the respondent in the 
plaint that on or about 31st of August, 1966 
the petitioner made an acknowledgment in 
writing signed by the said Sawalram Shroff 
and made a part payment of Rs. 11,092.50 p. 
to one Messrs. Bhagwandas Gupta on the 
respondent's instructions for and on behalf 
of the respondent and admitted the existence 
of an account in relation to the said transac- 
tions between the parties and submitted a pur- 
ported statement of account falsely alleging 
that nothing was due to the respondent by 
the petitioner. It is further alleged by the 
respondent that the said purported account 
contained fraudulent entry of alleged payment 
of Rs. 500/- in cash and omission of the said 
sum of Rs. 29,798/- due to the respondent 
by the petitioner in the said account. The 
respondent alleges in the plaint that he has 
not accepted the said account of the peti- 
tioner. Finally in the plaint the respondent 
after crediting the said amount of payment 
made by the petitioner on or about 31st of 
August, 1966 being the said sum of Rupees 
11,092.50 claimed a sum of Rs. 30,293/. being 
fhe balance amount due in the said account 
relating to the said share transactions between 
the parties together with interest thereon at 
the rate of 12% per annum. The respondent 





354 Cal [Prs. 2-4] Shroff Bros. v. Bisheswar Dayal (S. K. Roy Chowdhury J) 


further alleged that a notice in writing dated 
the 2nd of August, 1969 demanding the said 
sum with interest thereon at the rate of 12% 
per annum was duly given to the petitioner. 
As the petitioner failed to pay the said amount 
as demanded by the respondent, the Suit 
No. 2241 of 1969 (Bisheswar Dayal Meatle 
v. Shroff Brothers) was filed in this Court in 
August, 1969. The Writ of summons of the 
said suit No. 2241 of 1969 was admittedly 
served on the petitioner along with a copy of 
the plaint on the 19th of November, 1969. 
Therefore under Chapter VIII, Rule 5 of the 
Original Side Rules of this Court time to file 
written statement in this case was 28 days 
from the date of service of the Writ of sum- 
mons that is upto 16th of December, 1969. 
In this case it is quite clear that the petitioner 
also did not enter appearance before the date 
fixed for its appearance in the said Writ of 
Summons on it under Chapter VIII, Rule 15 
of the Original Side Rules. It further ap- 
pears that the present application for stay of 
the suit under Section 34 of the Arbitration 
Act, 1940 was filed in this Court on the 6th 
of March, 1970 and an ad interim stay of 
the suit was obtained on the same date. 


3. It is clear on the face of it that 
after the writ of summons was served, the 
petitioner did not do anything for getting the 
suit stayed by making the application prior 
to the expiry of the date of filing the written 
statement under the provisions of the Rules of 
this Court. It is only after about 2 months 
20 days from the date of expiry of the filing 
of written statement fixed under the Rules, the 
petitioner made this application and obtained 
an interim stay on the 6th of March, 1970. 
It appears that on the 10th of March, 1970 
by special leave this application was made 
returnable and on that date direction for filing 
an affidavit was given by Ghose, J. being af- 
fidavit-in-opposition on the 24th of March, 
1970 and affidavit-in-reply on the 4th of April, 
1970 and the matter was adjourned till 6th 
of April, 1970. Thereafter it appears that 
the petitioner was not at all diligent or vigi- 
lant to get the matter heard and took advan- 
tage of law's delay as it is helpful to the peti- 
tioner to delay the adjudication either by the 
Court or by arbitration and gained time as 
long as possible. Thereafter I find the matter 
was mentioned before me on the 31st of 
August, 1971 when I directed the matter to 
appear in the list next Monday. Subsequent- 
ly the matter was adjourned from time to 
time and the petitioner was not interested to 
get the matter heard and gained time as long 
as possible in order to delay the adjudication 
of the alleged claim of the respondent. It 
is significant that the petitioner after getting 
the stay of the suit as far back on the 6th 
of March, 1970 has neither made a genuine, 
sincere and honest effort to get the matter 
heard, as had it been so I would 
have disposed of .the matter but some- 
how or other the parties got the 
matter adjourned to suit the convenience of 
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their lawyers. The petitioner in my view 
deliberately did not take anv step after getting 
the stzy to refer the matter to arbitration and 
it was not really sincere and honest and ready 
and willing to get the same adjudicated by 
the arbitrator. 1 posed that question to Mr. 
S. K. Kapoor who appeared for the petitioner 
and his answer being that it was the respond- 
ent's claim to be preferred before the arbitra- 
tor ard the petitioner had no claim to be 
made I cannot understand the said plea. It 
appears to me that in a case like this court 
has to exercise its discretion either to grant 
stay or refuse stay, taking into considera- 
tion the entire facts and circumstances of 
the case and conduct of the petitioner upto 
the date of the hearing of this application. 
Nothing prevented the petitioner to refer the 
matter to arbitration denying the alleged claim 
of the respondent arising out of the share 
transactions which are the subject-matter of 
the suit. In my view, the petitioner by simp- 
ly getting the stay even after gaining some 
time from the date of the expiry of the filing 
of the written statement under the Rules of 
this Court, sat over the matter and took ad- 
vantage of the laws delay in all possible way, 
as if the petitioner or its lawyer has no duty 
to discharge towards the court which will be 
called upon to exercise discretion at.the time 
of hezring of this application. However, I 
wil come to this question subsequently and 
after the matter was mentioned before me by 
the respondent on the ground that.stay has 
been obtained about more than three years 
back and the petitioner has prevented the 
hearing of the application on some ground 
or other and the adjudication of the respond- 
ent’s claims is being delayed, ultimately I 
have been able to get the matter heard before 
me. 


4. Mr. S. K. Kapoor appearing for 
the petitioner submitted that all the condi- 
tions under Section 34 of the Arbitration Act, 
1940 have. been satisfied as the subject-matter 
of the suit is covered by the arbitration clause 
contaired under the rules and  bye-laws 
of the Calcutta Stock Exchange Associa- 
tion Ltd. admittedly which governs the con- 
tract between the parties. Therefore, Mr. 
Kapoor submitted that there is no sufficient 
cause why the:suit should not be stayed. Mr. 
Kapoor in reply to my question as to why 
the matter has not been heard for such a 
Jong time of about 4 years submitted that 
the pecitioner has got nothing to do with the 
hearing of this application as no court took 
up the matter for disposal. I must say I 
cannot accept the said contentior ait least 
from the period it was mentioned before me 
it must have been adjourned with the con- 
sent of both the parties or one of the parties 
was nof present in the court when the matter 


was called on in the list. It further appears 
that the matter was adjourned from time to 
time with the consent of the parties. Fur- 
ther to my question as to why the petitioner 
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has not referred the matter to arbitration 
after getting the suit stayed as far back on 
the 6th of March, 1970, Mr. Kapoor's answer 
was that the petitioner has no claim against 
the respondent as such there was nothing to 
refer to arbitration by the petitioner. In my 
view, such answer is not at all convincing but 
gives me the impression that the whole object 
of the petitioner is to gain time and delay 
the adjudication of the disputes between the 
parties either by arbitration or by suit. Mr. 
Kapoor submitted that in the plaint it is ad- 
mitted by the respondent that the contract 
was subject to the Rules and bye-laws of the 
Calcutta Stock Exchange Association Ltd. 
which contained the arbitration clause and as 
such in the facts and circumstances of this 
case the suit must be stayed and the interim 
stay must be confirmed. 


5. Mr. R. L. Sinha appearing with 
Mrs. Puspa. Chowcharia for the respondent 
submitted that stay should not be granted and 
the interim stay, should be vacated as the 
petitioner was not and still is not ready and 
willing to go to arbitration and do all things 
necessary for the same. Mr: Sinha ‘pointed 
out and quite rightly that after the Writ of 
Summons with a copy of the plaint was 
served on the 19th of November, 1969 the 
petitioner waited for about three months after 
the expiry of the last date of filing of the 
written statement in this court and made this 
application for stay and obtained an interim 
stay and thereafter sat over it. Mr. Sinha 
tightly submitted that in the facts of this 
case it will cause serious prejudice and hard- 
ship to the respondent to refer the matter to 
arbitration at this stage when his claim has 
become barred by limitation as having arisen 
on 31st of August, 1966. He further sub- 
mitted that that is also a consideration for the 
court to take in dealing with an application 
under Section 84 of the Arbitration Act, 1940. 
He further submitted that the conduct of the 
petitioner clearly indicates that it was not 
ready and willing to refer the matter to arbi- 
tration at any stage and its whole intention 
is to delay the hearing of the suit. Mr. Sinha 
referred to an unreported judgment delivered 
by me where under similar circumstances I 
have refused stay of the suit. 
mitted that in the petition the petitioner has 
merely quoted the Section 34 in paragraph 12 
of the petition without any specific aver- 
ment of any concrete facts showing its readi- 
ness and willingness to do all things neces- 
sary to the proper conduct of the arbitration 
at the date of the commencement of the pro- 
ceeding and thereafter till this application was 
made. Mr. Sinha submitted that the balance 
of convenience is entirely in favour of the 
Stay of the suit being refused otherwise it 


will cause great hardship and inconvenience. 


to the respondent who is a resident of Delhi 
and it wil be highly inconvenient for him to 
appear before the Arbitrator. He submitted 
that the application should be dismissed and 
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the stay should be vacated ia the facts aud 
circumsfances of this case. 


6. Considering the contentions of the 
parties very carefully I am of the view that 
this is a case where court should refuse the stay 
and vacate the interim order and direct the 
party to proceed with the suit by giving direc- 
tion therein. Here from the f-cts which ! 
have already stated before, admittedly there was 
a series of share transactions between the peti- 
tioner who is a stock and share broker and 
member of the Calcutta Stock Exchange As- 
sociation Ltd. and the respondent who is a 
resident of Delhi and an account was running 
in respect of the said transactions between 
the parties, in which from time to time the 
amounts were settled or stated and now in 
the plaint it is alleged by the respondent that 
the petitioner by making fraudulent entries 
and omission has falsely alleged that there is 
nothing due and owing to the respondent by 
the petitioner in respeot of the said transac- 
tion. Admittedly the said transactions took 
place during January to March, 1965 and 
January to August, 1966, an account is alleg- 
ed to have been ‘made out upto 31si of 
August, 1966 when it appears as the petitioner 
alleged that there is nothing due and payable 
by the petitioner to the respondent in respect 
of the said account, whereas the respondent 
alleged that a sum of Rupees 29,793/- was 
due and payable by the petitioners to the res- 
pondent together with interest thereon at the 
tate of 12% per annum, for which the res- 
pondent is alleged to have served a notice on 
the petitioner dated the 2nd of August, 1969. 
Whereas the petitioner in this petition alleges 
and admits that between 1964 and 1966 there 
were various transactions between the parties 
as alleged by the respondent and whether 
there is any sum due and payable by the 
petitioner to the respondent is a dispute arising 
out of the contract which contained an arbi- 
tration clause under bye-laws and regula- 
tions of the Calcutta Stock Exchange Associa- 
tion Ltd. which governed the contract between 
the parties. It is for the first time by this 
application made on the 6th of March, 1970 
the petitioner is trying to invoke the arbitra- 
tion clause in the contract and obtained the 
ad interim order of stay of this suit. In the 
petition there is no averment save and except 
parrot like repetition of the provisions of 
Section 34 of the Arbitration Act, 1°40, in 
paragraphs 9,-11 and 12 cf the petition. 
There is no explanatior whatsoever a^ so what 
facts would show that tke petitioner at the 
time when the suit commenced was ready 
and willing to do all things necessary s» the 
proper conduct of the arbitration. Mers fil- 
ing of this application for stay world 
not show that the petitioner was ready and 
willing within the meaning of the said section 
at the commencement of the suit (See Union 
of India v. Promode Pamar, (1971) 75 Cal 
WN 767). i - 


7. Tt is also clear, at least no aver- > 
ment appears anywhere in the petition that 
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there was any reply to the notice demand 
dated the 2nd of August, 1969 of the ies- 
pondent or the petitioner has taken any step 
invoking the arbitration clause in the contract 
prior to the making of this application or 
there is any averment showing any act on the 
part of the petitioner about its readiness 
and willingness to refer the matter to arbitra- 
tion. That is also a relevant fact for the 
court to consider at the time of making an 
order under Section 34 of the Arbitration 
Act, 1940 and exercise its discretion (See 
Middle East Trading Co. v. New National 
Mills Ltd., AIR 1960 Bom 292). 


8. The applicani must satisfy the 
court that its readiness and willingness to do 
everything necessary for proper conduct of 
arbitration proceedings covers the entire period 
both before commencement of. the suit and 
thereafter. The readiness should not be matter 
of implication but should be unambiguous and 
specific averment thereof should be made in 
the petition and affidavit filed in the ap- 
plication for stay of the suit under Sec- 
tion 34 of the Arbitration Act, 1940. (See 
N. C. Padmanabhan v. S. Srinivasan, AIR 
1967 Mad 201). In this the petitioner has 
merely repeated the wording of the section 
without any specific averment of any fact 
showing its readiness and willingness before 
and at the time of commencement of this suit. 
Therefore,.in my view, it must be held that 
the petitioner cannot be said to be ready and 
willing within the meaning of Section 34 of 
the Arbitration Act, 1940. 


, 9. The other fatal defect which ap- 
pears to me on the face of the petition is 
that the petitioner after being served with the 
Writ of Summons together with a copy of 
of the plaint on the 19th of November, 1969 
has not made this application within the time 
fixed for filing the written statement, that is, 
28 days from the date of service of the writ 
of summons on the petitioner which expired 
on the 17th of December, 1969. In order to 
enable the Court to grant stay the petitioner 
must make the application within the said 
period, that is, before the expiry of the time 
for filing the written statement. It is now 
well settled that if the applicant makes an ap- 
plication for extension of time to file written 
statement that becomes a step in the proceed- 
‘ing and that also goes against the readiness and 
willingness of the petitioner at the time of 
making the application for stay or at the time 
‘of ‘he hearing. It is true that the section pro- 
vides that application for stay under S. 34 can 
be made “at any time before filing of written 
statement” that in my view fixes the time upto 
the last date fixed for filing of the written 
statement under the provisions of the rules 
of the Original Side which I have mentioned 
before. Ctherwise, the petitioner would simp- 
ly wait till the date of expiry and without 





‘making any application for extension of time 


to file the written statement formally, get ex- 
tension if it is permitted to make an applica- 


A. ï. R. 


tion under Section 34 of the Arbitration Act 
1940, beyond that, as if the time has not ex- 
pired oz it has been by necessary implication 
extended by court. Thai, in my view, would 
be extending the meaning of the words “at 
any time before filing of written statement" 
in Section 34 of the Arbitration Act, 1940. 
In my view what is required under the sec- 
tion is that the application for stay must be 
made promptly and before the last date fixed 
for filing of the written statement under the 
provisions of the Civil P. C. or the rules of 
this court. It would not be a correct ap- 
plication of the said Section 34 of t»e Arbi- 
tration Act, if an application is entertained 
after the expiry of the time for filing of the 
written statement, because on principle there 
is no difference between a formal application 
for extension of time to file the written state- 
ment or allowing the time for filing the writ- 
ten statement to expire and then make an 
applicaton for stay under Section 34 of the 
Arbitration Act, 1940. A defendant who has 
been served with a Writ of summons along with 
the plaint must file his written statement with- 
in the iime fixed under the Civil P. C. or 
Rules o2 this court for filing its written state- 
ment. Beyond the time so fixed he must make 
an application to the court for getting the 
extension of time to file written statement 
which the court may allow or not, in the 
facts and circumstances of each case. So, 
in my view, making the application for stay 
beyond the time fixed for filing the written 
Statement by the Writ of summons served 
on the defendant implies an application for 
extension of time to file the written statement 
which has already expired. That is an abshrd 
position and the petitioner must be said to be 
debarred from getting any order for stay 
under Section 34 of the Arbitration Act, 1940 
if it makes the application after the expiry of 
the time for filing the written statement. 

10. In order to be entitled to stay 
under Section 34 of the Arbitration Act, 1940 
the requirements are: * f 

"(1) The proceeding must have been com- 
menced by a party to an arbitration agree- 
ment against any other party to the agree- 
ment; 

(2) The legal proceeding which is sought 
to be stayed must be in respect of a matter 
agreed to be referred; 


(3) The applicant for stay must be a 
party to the legal proceeding and he must have 
taken no step in the proceeding after appear- 
ance. It is also necessary that he should 
satisfy the court not only that he is but also 
was at the commencement of the proceedings 
ready and willing to do every thing necessary 
um the proper conduct of the arbitration; 
an 

(4) The court must be satisfied that there 
is no sufficient reason why the matter should 
not be referred to an arbitration in accordance 
with the arbitration agreement. (Anderson 
Wright Ltd. v. Moran and Co., AIR 1955 SC 
53 at p. 55, paragraph 7). 
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11. In this case the conditions (1) and 
(2) are satisfied. But, in my view, the con- 
ditions (3) and (4) are not satisfied. Firstly, 
on the ground that the petitioner has not 
made this application before the expiry of the 
date for filing of the written statement and 
the petitioner has not given any explanation 
whatsoever for delay of about 2 months 20 
days for making this application. Secondly, 
there is no specific averment of any facts 
Showing the petitioner's readiness and willing- 
ness at the commencement of the suit in the 
background of facts that the respondent serv- 
ed a notice of demand on the petitioner be- 
fore filing of the suit which remain unreplied 
by the petitioner and lastly, the petitioner after 
obtaining the ad-interim stay has not taken 
any step whatsoever save and except getting 
the matter adjourned, for disposal of this ap- 
plication expeditiously or refer the matter to 
arbitration or take steps in relation thereto 
for about 4 years. Those factors in the back- 
ground of the petitioner's conduct of not re- 
plying to the notice of demand of the res- 
pondent and not making the application be- 
fore the expiry of the date for filing of the 
written statement fixed under the rules of this 
court, is.a relevant fact showing that the 
petitioner is not ready and willing to do every 
thing necessary to the proper conduct of the 
arbitration at the time of hearing of this ap- 
plication. 


12. In my view, the fourth condition 
is also not satisfied in this case as having re- 
gard to the inordinate delay in getting this 
matter heard, for whatever reasons it may 
be, and in the background of the petitioner's 
conduct as hereinbefore stated, the question 
of possibility of the respondent's claim being 
barred, if it is now referred to arbitration is 
a relevant question for the court to take into 
consideration in exercising its discretion under 
Section 84 of the Arbitration Act, 1940. It 
is true that ordinarily such a question 
may not be relevant but in the facts 
'and circumstances of this case in my 
view it becomes a relevant factor for 
court to consider in exercising its discretion 
for stay of the suit under Section 34 of the 
Arbitration Act, 1940 (See Observation of 
Sankar Prasad Mitra, J. (as His Lordship then 
was) in Union of India v. P. K. Agarwala, 
(1971) 75 Cal WN 767 at p. 783, paras. 53 
& 54 and Shalimar Paints Ltd. v. Omprakash 
Singhania, AIR 1967 Cal 372). Lastly there is 
an allegation of the respondent in the plaint 
that the petitioner is falsely alleging that there 
is nothing due and owing by the peti- 
tioner to the respondent by making false 
entries and omission in the account. It is 
true that the petitioner is not asking for the 
same to be tried in court but that is not al- 
ways required. It is for the court to consider 
whether such an allegation in the facts and 
circumstances of the case should be tried by 
the court and not by the arbitrator. Here 


having regard to the facts that the respondent . 


is a resident of Delhi and in the facts and 
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circumstances of this case the balance of con- 
venience is entirely in favour of the suit being 
not stayed but to be tried in open court in- 
stead of it being heard before the arbitrator. 
It is now well settled that the petitioner in 
an application under Section 34 of the Arbi- 
tration Act, 1940 must be ready and willing 
to do all things necessary to the proper con- 
duct of the arbitration not only at the com- 
mencement of the proceeding but upto the 
date of the hearing of the application includ- 
ing the appeal therefrom. Here, in my view, 
the petitioner in not making any specific aver- 
ment of facts showing its readiness and willing- 
ness at the commencement of the suit or in 
not filing the application within the period 
fixed for filing of the written statement and 
also not doing anything after obtaining an 
interim stay, instead of referring the disputes 
Of arbitration, kept the application pending 
for a period nearly for 4 years and all the 
said facts taken together clearly demonstrate 
that the petitioner was not ready and willing 


‘at the commencement of the proceeding and 


is not ready and willing to do all things 
necessary to the proper conduct of the arbi- 
tration at the date of hearing of this ap- 
plication. Reference may be made to the Divi- 
sion Bench decision of this Court in Asiatic 
Shipping Co. (Pvt) Ltd. v. P. N. Djakarta 
Lloyd, AIR 1969 Cal 374 where in a case 
the stay of the suit was refused by the trial 
Court, pending appeal from the said order of 
dismissal the petitioner filed written statement 
and took steps for the conduct of the suit 
which was held to be a conduct on the part 
of the petitioner which cannot be said that 
the petitioner continues to remain ready and 
willing. .In my view, the same principle will 
also apply in the facts of this case as the 
petitioner having obtained an interim stay of 
the suit and did not get it heard for a period 
of about 4 years and did not take any step 
for referring the disputes to arbitration Is also 
a factor for the court to take into considera- 
tion (reference may be made to W. Wood and 
en A v. Bengal Corporation, AIR 1959 
al 8). 


13. In my view taking the entire facts 
together and considering the facts and circum- 
stances of this case which I have discussed 
before, the interim stay of the suit must be 
vacated and the application must be dismissed. 
It is well settled that the discretion of the 
court has to be exercised having regard to 
the peculiar facts in each case and it cannot 
be categorised into definite sets of facts or 
circumstances. It must be judged in the light 
of each particular case taken as a whole. 
Ordinarily the agreement between the parties 
must be held to be binding, but in order to 
avail of the same a party must come within 
the four corners of the statute, that is, the 
provisions under Section 34 of the Arbitra- 
tion Act, 1940, and the requirements have 
been laid down in the said Supreme Court 
decision in Anderson Wright Ltd. v. Moran 
and Co., AIR 1955 SC 53 which I have set 
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out before. Making an application for stay 
without any specific averment of facts as T 
have already stated before about its readiness 
and willingness, not explaining its delay in 
making this application and also not making 
the application within the time fixed for filing 
the written statement and for other reasons 
which I have discussed before, the petitioner 
is not entitled to any order in this application. 


14. As I have already held that in the 
facts of this case the petitioner cannot be 
said to be ready and willing at the commence- 
ment of the proceeding or at the date of 
hearing of this application, one of the grounds 
being the petitioner's not making the applica- 
tion within the period fixed for filing of the 
written statement. In fact, this application 
has been made on the 6th of March, 1970. 
The date for filing the written statement ex- 
pired on or about the 16th of December, 
1969. So, it is clear that had it been a case 
for filing the written statement the petitioner 
had to make an application for extension of 
time to file the written statement. Therefore, 
by making this application beyond the time 
fixed for filing written statement he cannot get 
indirectly what he is not entitled to directly, 
that is, without making an application for ex- 
tension of time to file written statement, which 
would amount to a step in the proceeding 
getting the time extended. Therefore, it is 
clear that the petitioner was not ready and 
willing to do all things necessary for referring 
the subject-matter of the suit to arbitration. 
Here, I may point out that the English Sec- 
tion 4 of Arbitration Act, 1950 and our Sec- 
tion 34 are practically the same, save and 
except that in the English Act time for mak- 
ing the application is “at any time after ap- 
pearance, and before delivering any plead- 
ings” whereas in the Indian Act it is “at any 
time before filing a written statement”. But 
in my view the scope and effect of both the 
acts are similar. The purpose of arbitration 
is expedition and cheapness, so that a party 
to an arbitration agreement can always pre- 
vent the other party from continuing with 
any legal proceeding subject-matter of which 
are covered by the arbitration agreement and 
get a stay of the said proceeding, provided 
the party making the application for stay 
istatishes the conditions under the said section 
jand even then the Court has a discretion 
either to grant the stay or refuse it taking 
into consideration all the relevant facts of 
each particular case. One of the facts is that 
if there is a delay in making the application, 
in that event the Court would refuse to ex- 
ercise its discretion in favour of the stay. As 
"I have already held that in this case by mak- 
ing the application long after the expiry of 
the date fixed for the filing of written state- 
ment by the writ of summons under the 
Rules of this Court the petitioner is not en- 
titled to maintain this application and in any 
event the Court will not exercise its discretion 
in favour of the stay for the said delay. It 


N. C. Garai v. Matri Bhandar 


A.L R. 


will be useful here to quote a passage from 
Russel on Arbitration, 18th Edition page 154 
Which is as follows: 

"Without actually taking a step in the 
proceeding a party wanting to stay should 
apply promptly, if he does not, that is a 
ground on which the discretion can be ex- 
ercised against him." 

15. The said principles apply in full 
force in the facts of this case as the petitioner 
has failed to apply promptly within the time 
fixed for filing the written statement under 
the writ of summons served on it on the 19th 
of November, 1969. Therefore, I have no 
hesitation in dismissing the application and 
vacating the stay of the suit obtained by the 
petitioner. 

16. In the result, the interim stay of 
the suit by the order dated the 6th of March, 
1970 is vacated. The petitioner to file its 
written statement within four weeks from 
date. Cross order for discovery within a 
week thereafter. Inspection forthwith there- 
after. Suit to appear at the top of the ap- 
propriate prospective list six weeks hence. 
Liberty to the parties to apply for fixing an 
early date of: hearing of the suit. Petitioner 
to pay the costs of this application. 

Order accordingly. 
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tioners v. Matri Bhandar Pvt. Ltd. and an- 
other, Respondents. 
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Index Note:— (A) Civil P. C. (1923), 
O. 1, R. 10 (2) — Addition of party as de- 
fendant — Necessary conditions. 


Brief Note :— (A) A person is not to be 
added as a defendant merely because he or 
she would be incidentally affected by the judg- 
ment. The main consideration is whether or 
not the presence ot such a person is necessary 
to enable the Court to effectually and com- 
pletely adjudicate upon and settle the ques- 
tions involved in the suit. If the question at 
issue between the parties can be worked out 
withcut anyone else being brought in the 
stranger should not be added as a party. 
(1892) 1 Ch D 487 and AIR 1953 SC 521 and 
AIR 1926 Mad 836, Ref.; (1936) 40 Cal WN 
677 end AIR 1954 All 11, Disting. 

(Paras 6, 8) 

Index Note:— (B) Civil P. C. (1908), 
O. 39, R. 4 and O. 40, R. 1 — Petition for 
vacating or setting aside order of injunction 
— Cannot be treated as proceeding in the 
nature of pro interesse suo — Position in 
“pro inferesse suo" explained. 

Brief Note:— (B) Where a person who 
was rot a party to the suit in which an order 
of injunction was passed, applies for vacat- 
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ing the injunction and for adding himself as 
a party to the suit, his petition cannot be 
treated as a proceeding in the nature of "pro 
interesse suo." The position in "pro interesse 
suo" is not provided for either in the Code 
of Civil Procedure or in the Rules of the 
Original Side of-the Court. The same is im- 
ported from England. In order to do justice 
fo a person the Court allows a person to 
come in and be examined as to his title, to 
the goods or property over which a Receiver 
has been appointed. That is done, so that 
no person may suffer because of any order 
that may be passed by the Court AIR 
1972 Cal 345 and AIR 1925 Cal 681 
and (1889) ILR 17 Cal 285 and AIR 1925 
Cal 750 and (1970) 74 Cal WN 444, Rel. on. 

(Para 10y 
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ORDER :— This is a petition by (1) Sm. 
Annapurna De, inter alia, to be added as a 
party defendant in suit and for an order 
vacating and/or setting aside an order of in- 
junction dated the 9th September, 1969. 


2. The case made out by the peti- 
tioner is, as would appear from the affidavit of 
one Sudhangshu Kumar Seal affirmed on the 
14th September, 1973 in support of the peti- 
tion, that she is a widow and housewife re- 
siding at Calcutta. On 17th May, 1969 she 
entered into an agreement with one Sanatan 
Kumar Daw, the defendant No. 2 in this 
suit to purchase the property of the defend- 
ant No. 2, a two storied building at Bethua- 
dahari, Nadia for a price of Rs. 18,000/-. She 
paid a sum of Rs, 2,000/- by way of earnest 
money. The transaction was to be completed 
within six months from thé date. The peti- 
tioner was to advance further sums to the 
vendor from time to time if the latter would 
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be in need of the same. It is further alleged 
that the petitioner up to the Ist of August, 
1967 advanced Rs. 13,000/- by various instal- 
ments. It is also stated that the defendant 
No. 2 deposited title deeds of the property 
at Calcutta and by two letters dated 21-2- 
1976 B. S. and 17-4-1976 B. S. correspond- 
ing to 4th of June and 2nd of August, 1969 
respectively, mortgaged the properties to the 
petitioner. The defendant No. 2 failed and 
neglected to convey the property to the peti- 
tioner, she claims that she is entitled to a 
charge on the said property. On the 23rd 
June, 1973 for the first time she came to 
know from the said defendant No. 2 that the 
Hon'ble Court by an Order dated the 9th 
September, 1969 restrained the defendant from 
dealing with the said property till the dis- 
posal of the present suit. Thereafter on 
enquiry she came to know about the present 
suit and the aforesaid order dated 9th Septem- 
ber, 1969. The case of the petitioner is that 
she is a mortgagee or a holder of the charge 
on the property and as such she is an inter- 
ested party in these proceedings. She claims 
to be a proper and a necessary party as the 
transaction viz. the purchase of the property 
cannot be completed. Her interest is in 
jeopardy; unless the said order of injunction 
dated the Sth September, 1969 is vacated she 
will suffer irrepareble loss. She further adds 
that she “could not take any action expediti- 
ously” as she is à Pardanashin lady and also 
because she was ill By an affidavit affirmed 
on the 5th of November 1973 the defendant 
No. 2 Sanatan Kumar Daw supports the claim 
of the petitioner and states that he is ready 
and willing to convey the property on being 
paid the balance of the consideration money 
if this Court vacates the said order of injunc- 
tion. He states that on account of illness of 
his father the defendant No. 2 tried to effect 
a settlement of the suit, the agreement for 
sale is also annexed to the said affidavit. 


3. By an affidavit affirmed on the 21st 
of November, 1973 one Narayan Chandra 
Garai, a partner of the plaintiff firm opposes 
the said petition. It is stated that Sudhangshu , 
Kumar Seal, the constituted attorney of 
the petitioner Annapurna De, is a friend 
of the defendant No. 2 and the peti- 
tioner is her sister-in-law. It is stated fur- 
ther that the defendants are in great- 
ly involved circumstances. The defendant 
No. 2 has no other asset except the said two 
storied building. The defendants have various 
other creditors. The defendant No. 2 was 
about to dispose of the said property with 
the mala fide intent to defraud the plaintiff 
and defeat its claim in suit. It is stated, how- 
ever, that. on 8-8-1969 the deponent 
was informed by a land broker that the de- 
fendant No. 2 was interested in disposing of 
the said property at Krishnagar. The said 
Sudhangshu Kumar Seal and the defendant 
No. 2 were acting in collusion and conspiracy 
with one another. The schedules of the alleg- 
ed agreement for sale and alleged part pay- 
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ment are stated to be false and/or at any 
rate highly suspicious. The fact that 
Sudhangshu Kumar Seal was a friend of the 
defendant No. 2, that the petitioner had no 
ostensible source of income and the nature of 
the terms and conditions of the alleged agree- 
ment for sale are meníioned as grounds for 
the said suspicion. It is stated that the subject 
matter of the suit is the recovery of the price 
for some goods sold and delivered io the 
defendants. It is denied that the application 
is made bona fide. The application is stated 
to be mis-conceived. A copy of the plaint 
is annexed for perusal of the Court. 


4. By another affidavit affirmed on the 
24th of November, 1973 by the said 
Sudhangshu Kumar Seal the petitioner sought 
to reply to the averments made in opposition 
to her petition. It is not necessary to set out 
further particulars from that affidavit. 


5. The two main questions involved 
in this petition are firstly, whether the peti- 
tioner is to be added as a party defendant in 
the suit and secondly, whether the order of 
injunction passed on the 9th September, 1969 
is to be vacated or set aside on the facts and 
circumstances of this case. 


6. It is clear from the petition and 
the affidavits’ noted above that the petitioner 
wants to be added as a party to the suit only 
because she has agreed to purchase a pro- 
perty of the defendant No. 2 who has been 
restrained by an order of injunction of this 
Court not to sell the same on the allegation 
of the plaintiff that the defendant has no 
other means to satisfy the decree if and when 
passed against the defendant. It is clear that 
under Order 1, Rule 10, sub-rule (ii) of the 
Code of Civil Procedure the Court may In 
an appropriate case ‘strike out or add parties 
at any stage of the proceedings. It is, how- 
ever, stated that “the name of any party 
improperly joined whether as a plaintiff or 
as a defendant or whose presence may be 
necessary in order to enable the Court effec- 
tually and completely to adjudicate upon and 
settle all the questions involved in the suit 
ibe added." It would appear, therefore, that 
persons may be added as a party only in two 
cases viz., (1) When he or she ought to have 
been joined as a defendant and is not so joined. 
(2) When without her presence the question 
in the suit cannot be completely decided. It 
is not even contended that the petitioner 
ought to have been joined as a defendant 
or that her presence is in any way necessary 
to adjudicate effectually and completely the 
questions involved. in this suit. She is nei- 
ther a proper nor a necessary party. Ap- 
parently a person is not to be added as a 
defendant merely because he or she would be 
incidentally affected by the judgment. Re- 
ference may be made to the case of Moser 
v. Marsden, reported in (1892) 1 Ch D 487. 
The test as was laid down by Lord Justice 
Lindley at page 489 is whether the question 
at issue between the plaintiff and the defend- 
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ants can be worked out without anyone else 
being brought in to take part in the action. 
Mr. R. P. Sinha, the learned counsel for the 
petitioner however cited two cases. One is 
Sreemutty Dhai v. Bhadarmull Hargo, reported 
in (1936) 40 Cal WN 677. In suit brought 
against the firm and its firmsname, a person 
who was not served with a writ of summons 
as a partner apprehended that the plaintiff 
would eventually seek to hold him liable in 
execution proceedings on the basis of partner- 
ship. He was held to be eligible to be added 
as a defendant. The facts of the said case, 
however, are clearly distinguishable from the 
present case as in that case the person con- 
cerned was admittedly interested in the de- 
fendan: firm. Moreover, the provisions with 
regard to partnership are different. The same 
enable a person to be held liable in execution 
proceedings on the basis of a partnership. 
Panckridge, J. gave some weight to the con- 
sideration that the applicant in that case was 
interested in some way or other in the assets 
of the defendant firm’s business. Yet while 
making the order Panckridge, J. was conscious 
that the order that was being made was 
“somewhat exceptional.” It was also reco- 
gnised in that case that the Court will be re- 
luctant to force the plaintiff to sue somebody 
whom he has decided not to sue. 


7. The other case cited was that of 
Rampur Tannery and Mfg. Co. Ltd. v. Umar 
Uddin, reported in AIR 1954 All 11 It was 
held in that case by the Division Bench of 
the Allahabad High Court that the Court 
has inherent jurisdiction to entertain the ap- 
plication of a stranger to be made a party 
and to implead any person as a party to 
a suit where the addition is considered to be 
in the interest of justice. In that suit filed 
on behalf of the partnership by a partner the 
other partners applied that their names be 
brough- on record to continue the suit on 
behalf of the partnership. The Court enter- 
tained the application under Section 151, Civil 
P. C. even if Order 1, Rule 10 or Order 30, 
Rule 1 was not applicable. It may be noted 
that the facts in that case were also quite 
different and it was recognised therein that 
on a strict view Order 1, Rule 10 was not 
applicable even to the facts of that case. The 
Court in the interest of justice exercised the 
inherent powers under Section 151 of the 
Code of Civil Procedure. Nothing in the pre- 
sent case warrants such an extraordinary ex- 
ercise of power by this Court. 


8. 'The main consideration seems to be 
whether or.not the presence of the petitioner 
is necessary to enable the Court to effectual- 
ly and completely adjudicate upon and settle 
the questions involved in this suit. If the 
question at issue between the parties can be 
worked out without anyone else being brought 
in the stranger should not be added as a 
party. As already stated before the petitioner 
cannot be considered to be a proper or a 
necessary party. That she may be eventually 
affected by the judgment or in the execution 
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decree against the defendant No. 2 is not 
a cogent ground to make her a party. As 
was pointed out by the Supreme Court in the 
case of Deputy Commissioner, Hardoi v. 
Rama Krishna, as reported in AIR 1953 SC 
521 at p. 526 the eventual interest of a party in 
the fruits of litigation cannot be held to be a 
true test of impleading parties according to 
the Code of Civil Procedure. A compulsion 
other than one based on positive rule of law 


upon the plaintiff to litigate against a person' 


not of his own choice must be unfair. Re- 
ference may be made in this connexion to 
the case of Vaithilinga Pandara Sannidhi v. 
ps Iyer, reported in AIR 1926 Mad 


9. As to the prayer for vacating or 
setting aside an order of injunction it may 
be noted that apart from the question of 
mala fide alleged against the petitioners, it is 
not at all clear, inter alia, why she came to 
the Court years after the order of injunction 
was made. The explanation that she was told 
about the order of injunction only on the 
23rd June, 1973 can hardly be accepted on 
the facts and circumstances of the case. The 
alleged agreement for sale dated the 7th May, 
1969 provided, inter alia, that the transaction 
was to be completed within six months from 
that date. If the transaction was to be com- 
pleted by the end of November 1969, It is 
strange that even for years thereafter the peti- 
tioner took no steps to that end. If she did 
take any step she would, in the normal course 
of events, be told at once that an injunction 
of this Court was pending. Putting off the 
final purchase for years only on the alleged 
ground of illness on either side and the total 
absence of knowledge about the order of 
injunction seems, rather abnormal More- 
over it appears that the brother-in-law of the 
petitioner is also well-known to the defendant 
No. 2. That circumstance also is incompati- 
ble with this withholding of the information 
abdut injunction. : 

10. This petition moreover, cannot be 
treated as a proceeding in the nature of pro 
interesse suo as was urged on behalf of the 
petitioner. As was pointed out by Ghose, J. 
in the case of Central Bank v. Srish Chandra 
Guha, reported in AIR 1972 Cal 345, the 
position in pro interesse suo is not provided 
for either in the Code of Civil’ Procedure or 
in the Rules of the Original Side of the 
Court. The same is imported from England. 
It was held that in order to do justice to a 
person the Court allows a person to come 
in and be examined as to his title, to the 
goods or property over which a Receiver has 
been appointed. That is. done so that no 
person may suffer because of any order that 
may, be passed by the Court. In the present 
case there is no question of a Receiver being 





appointed. Moreover there is nothing to show 
that the petitioner is diligent.. It was suggest- 
ed on behalf of the petitioner that even in 
cases where a Receiver is not appointed such 
a proceeding may be allowed. The learned 
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counsel, however, confessed that he was not 
aware of any proceeding of that nature 
where actually a Receiver was not appointed. 
The principle was settled in this court long 
ago. Almost half a century earlier in Sree- 
dhar v. Nilmony, 41 Cal LJ 197 = (AIR 
1925 Cal 681) following Motivahu v. Prem- 
vahu, (1892) ILR 16 Bom 511 and Mabomed 
v. Zoharra, (1889) ILR 17 Cal 285 it was 
held by C. C. Ghose, J. that a person not a 
party to a suit in which a receiver was ap- 
pointed. Claiming a title paramount to that 
of party obtaining the receiver and who is 
prejudiced by the Receiver put in his way, can 
apply to the Court for leave to come in and 
be examined pro interesse suo. The Court ex- 
ercises this power of examination very spar- 
ingly and in very special cases and under 
special conditions. This was followed inj 
Hazarimull v. Sadasukh, 41 Cal LJ 371 
(AIR 1925 Cal 750) and thereafter and even 
in the recent case of Bajranglal Khemka v. 
Sm. Sheela Devi, reported in (1970) 74 Cal 
WN 444. All the reported decisions includ- 
ing the recent ones of this court uniformly 
hold that such a proceeding is only contem- 
plated where a Receiver is appointed. 


11. After the arguments were con- 
cluded a case was cited by Mr. S. Sarkar, the 
learned counsel with notice to the other side. 
Comments were made on the case which is. 
Bour Baud v. Bour Baud, reported in (1864) 
10 LT 781 12 WR 1024. 


12. The said case is referred to by 
Kerr on Injunctions (6th Edn p. 662) for the 
proposition that “where a stranger to the 
action is affected by an injunction he may 
apply to have the injunction set aside." Hals- 
bury’s Laws of England (3rd Edn.) Vol. 21 
also mentions the same case as an autbority 
for the observation that apparently a stranger 
to a suit, who is affected by an injunction, 
can apply to dissolve it. That was a suit 
filed by a French Brandy merchant against his 
agent and the London Dock Company at 
London, inter alia, to restrain the defendants 
from dealing with certain dock warrants for 
brandy which had been shipped by the plain- 
tiff. The petitioner a pledgee of the dock 
warrants filed a petition to set aside an in- 
junction earlier passed in the suit. The peti- 
tioner was held to be admissible. There were 
however certain peculiar features of that case 
(i) since injunction on account of the plain- 
tiffs bankruptcy no proceedings had been 
taken in the suit, (ii) on account of the plain- 
tiffs bankruptcy abroad, the proper procedure 
in a foreign bankruptey was thought to be to 
have an injunction dissolved unless the suit 
was presented within a given time, (iii) the 
suit had been looked at as one abated on ac- 
count of the plaintiffs bankruptcy. Although 
the case is.a verv old one for more than 
a century the same does not appear to have 
been dissented from. Both Kerr in his work 
in injunction and Halsbury in the Laws of 
England, 3rd Edition still rely on the same. 
No corresponding Indian authority has. been 
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brought to the knowledge of the Court. The 
circumstances of the present case is not one 
which would import application of the prin- 
ciples involved in the case (1864) 10 LT 781. 
It is not possible to visualise all possible con- 
tingencies. While normally the Court does 
not grant any relief at the instance of a 
stranger to the suit the Court may however 
in an appropriate case give relief to a stranger 
by dissolving an order of injunction as was 
made in the aforesaid case in the interest of 
justice. 
13. In view of what is stated above 
the petition is dismissed with costs. 
Petition dismissed. 
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M. M. DUTT, J. 
Lalbhai Ramjibhai, Appellant v. A. V. 
Seth, Respondent. 


A. F. A. D. No. 1265 of 1968, D/- 11-12- 
1973. 7 


Index Nofe:— (A) T. P. Act (1882), 
S. 106 — Termination of tenancy — Notice 
to quit — When to be given. 
Brief Note :— (A) Where a tenant who 
enters into premises in the middle of a quar- 
.ter by agreement pays a proportionate rent 
for the broken quarter and afterwards on 
the regular quarter days the tenancy is deem- 
ed to commence with the first day of such 
quarter days which follows his entry and a 
notice to quit must be given accordingly. 


(Para 4) 

In the instant case the tenant entered 
into tenancy on 14th February, paid rent for 
the broken period and thereafter the rent 
was paid according to English Calendar 
month. Held that the tenancy commenced 
on the first day of the Calendar month and 
a notice to quit terminating the tenancy on 
the last day of September was held valid. AIR 


1957 Cal 357 and AIR 1957 Cal 649, Rel. 
on. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1957 Cal 357 = 61 Cal WN 407, 
Carrara Marble and Tarrazo Co. Ltd. v. 
Charu Chandra 4 

AIR 1957 Cal 649 = 61 Cal WN 528, 


Baidyanath Battarcharjee v. Nirmala Bu 


Devi 


Joy Gopal Ghose, for Appellant; S. N. 
Banerjee and Madhusudan Banerjee, for Res- 
pondent. 

JUDGMENT :— This appeal is at the 
instance of the defendant and it arises out 
of a suit for eviction. 

The case of the plaintiff is that the de- 
fendant, who had been a tenant under him 

in respect of the suit premises, is a defaulter 
` in payment of rent and that he has been using 
' the suit premises for a purpose other than 
for the residential purpose for which it was 


GR/HR/D164/74/MNT 





Lalbhai v. A. V. Seth (M. M. Dutt J.) 


.suit by filing a written statement. 
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let to him. It is alleged that the plaintiff 
determined the tenancy of the defendant by 
the service of a notice to quit directing him 
to quit and vacate the suit premises on the 
expiry of the last day of September, 1963, 
on these allegations, the plaintiff had pray- 
ed for eviction of the defendant from the 
suit premises. 

2. The defendant has contested the 
He has 
denied the allegation of default and also the 
allegation that he has been using the suit pre- 
mises for a purpose other than for the pur- 
pose of dwelling for which it was let to him. 
It has been further alleged by the defendant 
that the notice to quit was not served upon 
him and that the same was insufficient to 
terminate the tenancy. The case of the de- 
fendant is that his tenancy commenced on and 
from February 14, 1960, and as such, the 
notice to quit having sought to determine the 
tenancy on the expiry of the last day of 
September 1963, is illegal and invalid in law. 


3. The defence of the defendant 
against delivery of possession was struck out | 
under Section 17 (3) of the West Bengal Pre- 
mises Tenancy Act, 1953, inasmuch as he 
failed to comply with the provisions of Sec- 
tion 17 (1) or Section 17 (2) of the said Act. 
The learned Munsif, however, found that the 
defendant was a defaulter in payment of rent. 
He also found that the defendant has been 
using the premises for the purpose of his 
office although the same was let to him for 
residential purpose. On the question of notice, 
the learned Munsif found that the same was 
served upon the defendant, but he found that 
the notice to quit was insufficient inasmuch 
as the tenancy of the defendant commenced 
on February 14, 1960, and not on the Ist day 
of a month of English calendar. In view 
of his finding that the notice to quit was in- 
valid, the learned Munsif dismissed the suit. 
There was an appeal by the plaintiff against 
the judgment and decree of the learned 
Munsif. The only point that was argued in 
the appeal on behalf of the plaintiff was as 
to the legality of the notice to’ quit. The 
learned Additional District Judge, 3rd Court, 
Alipore, came to the finding that although the 
tenancy commenced on and from February 
14, 1960, there was an alteration in the month 
of the tenancy by mutual conduct of the plain- 
tiff and the defendant. He has pointed out 
that the plaintiff realised rent for the broken 
period of the month of February, 1960 and 
thereafter, he had been realising rent month 
by month according to English calendar month 
and not from the l4th of a month to the 
13th of the next month as held by the learn- 
ed Munsif. The notice was accordingly held 
to be legal and valid. Upon the said findings, 
the learned Additional District Judge reversed 
the finding of the learned Munsif holding that 
the notice was illegal and invalid and decreed 
the suit for eviction. 

4. In this appeal Mr. Joy Gopal 
Ghose, learned Advocate appearing on bebalf 
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of the appellant, has repeated the same con- 
tention as made on behalf of the appellant 
before the learned Additional District Judge. 
` He has placed reliance on a Bench decision 
of this Court in Carrara Marble and Tarrazo 
Co. Ltd. v. Charu Chandra, 61 Cal WN 407 
= (AIR 1957 Cal 357). It has been held in 
that decision that alteration of the month of 
a fenancy may be proved either by direct evi- 
dence by proving a new arrangement by which 
the month of the original tenancy was ex- 
pressly altered or by circumstantial evidence 
Showing that whereas formerly rent used to 
be realised from the middle of one month 
to the middle of another, subsequently rent 
for the broken period of this calendar month 
was either paid or adjusted and rent was paid 
from month to month according to English 
calendar. Further, it has been held that, if 
rent used to be realised from month to month 
according to English calendar both during the 
period when the monthly tenancy ran from 
the middle of one month to the middle of 
another and during the period when the 
monthly tenancy coincided with English 
calendar month, the mode of realisation is 
inconclusive. In my opinion, in the instant 
case the learned Additional District Judge has 
rightly held that there has been an alteration 
in the month of tenancy of the defendant. 
Although the tenancy commenced from 
February 14, 1960, the parties mutually agre- 
ed to the payment of rent for the broken 
period of the month of February and there- 
after, month by month according to English 
calendar month. This decision, therefore, 
does not help the contention of Mr. Ghose. 
The learned Additional District Judge has 
referred to a passage from Foa’s “General 
Law of Landlord and Tenant”, 8th Edition, 
page 603. It has been observed that where 
a tenant, who enters in the middle of a quar- 
ter by. agreement, pays a proportionate rent 
for the broken quarter and afterwards on the 
regular quarter days, the tenancy is deemed 
to commence with the first of such quarter 
days which follows his entry, and notice to 
quit must be given accordingly. This ob- 
servation also finds support from the state- 
ment of the law as made in Woodfall's Law 
of Landlord and Tenant, 25th Edition, — 
Article 2242 at page 1049. It is stated there 
that when the nature of a tenancy falls to 
be inferred from the mode of payment of 
rent, and the facts are that the tenant entered 
in the middle of a quarter, and paid rent for 
the broken period ending with that quaiter, 
and subsequently paid his rent from quarter 
to quarter, his tenancy will be considered as 
running not from the original date of entry 
but from the quarter day to which he paid 
up, and notice to quit should be given ac- 
` cordingly. It has been further observed that, 
if he has not paid any rent, the tenancy will 


be deemed to have commenced on tke day 
when he entered, and notice to quit at that 
time will be good. In the instant case also 
ji has been already pointed out that the rent 
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for the broken period was paid and there- 
after, the rent was being paid according to 
English calendar month. In another Bench 
decision of this Court presided over by P. N. 
Mookerjee, J. in Baidyanath Bhattacbarjee v. 
Nirmala Bala Devi, 61 Cal V/N 528 =: (AIR 
1957 Cal 649), it has been held that the manner 
or mode of payment of tents is an impor- 
tant element or factor to be considered on the 
question as to the month of tenancy. In 
view of the principles of jaw stated herein 
above, Y affirm the, finding of the learned 
Additional District Fudge that the tenancy 
of the defendant was according to English 
calendar month and not from the 14th of a 
month to the corresponding day in the next 
month as contended on behalf of the aprel- 
lant or as found by the learned Munsif. 


5. Mr. Ghose has also argued that 
there is no finding of the lower appellate 
court as to the service of the notice to quit. 
It may be recalled that the defence of the 
defendant was that the notice to quit was not 
served upon him. The learned Munsif, how- 
ever, came to the finding that it was served 
upon the defendant although it came back 
undelivered with the endorsement of the pos- 
tal peon "left. This finding of the learned 
Munsif wzs not challenged before the lower 
appellate court and as such, there was no 
occasion for the lower appellate court to 
come to any finding on the point. 'The ap- 
pellant cannot in this appeal reopen the ques- 
tion as to the service of the notice. He 
should have argued the point before the lower 
appellate court as it is a point involving 
determination of facts. 


6. In the result, the judgment and 
decree of the lower appellate court are aí- 
firmed and this appeal is dismissed. But, in 
view of the facts and circumstances of tbe 
case, there will be no order as to costs. 

Let the records be sent down as early as 
possible. 

Appeal dismissed. 


AIR 1974 CALCUTTA 363 (V 6i C 86) 
GUPTA AND DEB, JJ. 

Sailendra Nath Bhowmik and others, Ap- 
pellants v. The State of West Bengal and 
others, Respondents. 

Appeal from Original Order No. 426 of 
1972, D/- 25-9-1973. 

Yadex Note :— (A) Bengal Municipal Act 
(15 of 1932) S. 67-A (3) — Words ‘such 
powers’ — Interpretation of —- Do not imply 
all powers of commissioners or chairman. 

Brief Note :— (A) Section 47-A was not 
enacted with the object of making the Com- 
missioners wholly ineffective, which they 
would be if all their powers were ccuferred 
on the Executive Officer. The language of 
S. 67-A (3) does not suggest that the only 
possible construction of the words 


“such 
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powers" occurring therein is to read them to 
mean all or any of the powers of the Chair- 
man or of the Commissioner. The words 
‘such powers’ in Section 67-A (3) mean not 
all but certain specified powers of the Chair- 
man or of the Commissioners which the State 
Government may confer on the Executive Of- 
ficer by notification.- Hence, the impugned 
notification conferring on the Executive Of- 
ficer all the powers of the Chairman and the 
Commissioners cannot be sustained. Deci- 
sion of Mukharji, J. in C. R. No. 2855(W) of 
1971, D/- 5-6-1971 (CaD, Reversed. 
(Paras 12, 17) 
Index Note :— (B) Bengal Municipal Act 
(15 of 1932), S. 67-A — Validity — Section 
is discriminatory and invalid to the extent it 
overlaps S. 553 — (K-Ref :— Section 553) — 
(X-Ref :— Constitution of India, Art. 14). 


Brief Note:— (B) Section 553 requires 
reasons to be stated for making an order 
under that section but there is no such pro- 
vision in Section 67-A. The provisions of 
Section 67-A as compared to Section 553 of 
the Act,- are more onerous, and in similar 
situations the Staté Government may choose 


and discriminate in proceedings against the | 


Commissioners of a particular municipality 
under Section 67-A and the Commissioners of 
any other municipality under Section 553. 
Construed this way Section 67-A would be 
violative of Article 14 of the Constitution 
and therefore invalid to the extent it overlaps 
the provisions of Section 553. AIR 1965 SC 
1518, Rel. on. Decision of Mukharji, J. in 
C. R. No. 2855(W) of 1971, D/- 5-6-1971 
(Cal) Reversed. (Paras 13, 14) 
Index Note:— (C) Bengal Municipal Act 
(15 of 1932), S. 67-A — Appointment of ex- 
ecutive officer under S. 67-A — Rule of natu- 
ral justice requiring notice to persons affected 
is excluded by necessary implication. 
(Para 15) 
Cases Referred : Chronological Paras 
AIR 1965 SC 1518 = (1965) 2 SCR 858, 
Ram Dial v. State of Punjab 14 


Naranarayan Gupta and Indrajit Sen, for 
Appellants; P. K. Sen Gupta and Paritosh 
Kumar Mukharjee, for Respondents. 

GUPTA, J.:— This is an appeal from a 
judgment of Sabyasachi Mukharji, J. by which 
he discharged the Rulé nisi issued on an ap- 
plication under Article 226 of the Constitu- 
lion. The application was made by the Com- 
missioners of the Ranigunj Municipality seek- 
ing to have a notification issued by the Gov- 
ernment of West Bengal in exercise of the 
powers conferred by Section 67-A of the 
Bengal Municipal Act 1932 rescinded by a 
Writ of Mandamus or any other appropriate 
Writ. The instant appeal has been prefer- 
red by the Commissioners of the said Muni- 
cipality questioning the correctness of the 
order dismissing the Writ petition. 


2. 'The appellants were elected as com- 
missioners of the Ranigunj Municipality in 
May, 1967. At a meeting held sometime in 
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June, 1967 the Commissioners elected the 
Office bearers of the Municipality and the 
first and the second appellant were respective- 
ly elected the Chairman and the Vice-Chair- 
man of the Municipality. The appellants’ 
term of office as Commissioners and office 
bearers was to expire on June 29, 1971 but 
by a notification dated March 19, 1971 it was 
extended till December 31, 1971. By the 
impugned notification No. 3871/MIM-48/71, 
dated August 16, 1971 the Governor, in ex- 
ercise of the powers conferred by S. 67-A 
of the Bengal Municipal Act 1932, was pleas- 
ed to declare that the Ranigunj Municipality 
“shall have an Executive Officer for the period . 
of one year with effect from the date on 
which the Executive Officer may assume 
charge of his office” and to .confer on the 
said Executive Officer “all the powers of the 
Chairman and the Commissioners under the 
said Act, whether exercisable at a meeting 
or otherwise.” One Amulya Kumar Roy, 
Special Officer grade IJ under the Local Self 
Government Department, was appointed the 
Executive Officer by the said notification. It 
appears from the notification that the powers 
conferred by the said Section 67-A were in- 
voked as the Government was of opinion that 
the affairs of the Ranigunj Municipality were 
not properly managed and the Government 
considered it desirable in the public interest 
to declare that the said municipality should 
have an Executive Officer. 


3. It appears from the supplementary 
affidavit filed before us on behalf of the ap- 
pellants, affirmed on August 25, 1972 by ap- 
pellant No. 7, a Commissioner of the Muni- 
cipality, that the term of office of the 
Commissioners of Ranigunj Municipality was 
extended upto June 29, 1973 and the tenure 
of the Executive Officer was also extended 
for the said period. . 


4, Section 67-A of the Bengal Muni- 
cipal Act 1932 is in these terms :— i 

"(f) Notwithstanding anything contained 
in Section 66 or Section 67, if in the opinion 
of the State Government the affairs of a 
municipality— 

(a) are not properly managed or 
. (b) cannot, for failure of a general elec- 
fion or for any other reason, whatsoever, be 
managed in accordance with law. 

and if in its opinion it is desirable in the 
public interest so to do, it may, by notifica- 
tion, declare that the municipality shall have 
an Executive Officer for such period as may 
be specified in the notification : 

Provided that the State Government may, 
if it thinks fit, by notification extend such 
period from time to time. 

(2) An Executive Officer referred to in 
sub-section (1) shall be appointed by the State 
Government and shall be paid out of the 
Municipal Fund such salary and allowances 
as may from time to time be fixed by the 
State Government. 

(3) The Executive Officer of a munici- 
pality, appointed under this section, shall ex- 
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ercise sach powers of the Chairman oz of the 
Commissioners whether at a meeting or other- 
wise as may be conferred on him by n3üfica- 
tion by the State Gcverument and on such 
notification such povicrs shall cease to Le ex- 
ercisable by the Chairman or by the Com- 
missioner, as the case may be. 


(4) The State Government may at any 
time suspend, remove, dismiss or otherwise 
punish an Executive Officer appointed under 
this section." 


5. Before Mukharji, J. the aforesaid 
notification was assailed on several grounds. 
It was contended that sub-section (3) of Sec- 
tion 67-A which lays down that the Execu- 
tive Officer shall exercise “such powers” of 
the Chairman or of the Commissioners as 
may be conferred on him Ly notification does 
not permit the Executive Officer to exercise 
all the powers of the Chairman and the Com- 
missioners. "Such powers", it was argued, 
implied only certain specified powers.  Ac- 
cording to tbe petitioners the impugned noti- 
fication which conferred on the Executive Of- 
ficer all the powers of the Chairman and the 
Commissioner was therefore illegal. It was 
further contended that Section 67-A was 
ultra vires being violative of Article 14 of 
the Constitution. Referring to Section 553 of 
the Bengal Municipal Act, 1932 it was argued 
that the provisions of Section 67-À were more 
onerous than the provisions of Section 553 
and the absence cf any guiding principle for 
invoking the powers conferred by Sec. 67-A 
results in giving discriminatory and arbitrary 
powers to the State Government.  Agother 
contention raised was that the Commissioners 
of the municipality sheuld have been given 
an opportunity to show cause against the ap- 
pointmeat of an Executive Officer under Sec- 
tion 67-A. The notification appointing the 
Executive Officer was also chailenged as mala 
fide. Mukharji, J. held against the petitioners 
on all these points. It is not necessary to 
refer to certain other contertions raised before 
Mvkharji, J. but not pressed ir appeal before 
us, 


6. We propose ` to consider first the 
question whether sub-section (3) of S. 67-A 
permits the State Government to confer on 
the Executive Officer appointed under this sec- 
tioa ali the powers of the Chairman and the 
Commissioners of the municipality. The 
answer to the question depends on the true 
meaning of the expression "such powers" oc- 
curring in sub-section (8). It appears that an 
Executive Officer may be appointed under dif- 
ferent sections and the extent of his powers 
depends on the provision of the Act under 
which he is appointed. Section 66 (1) autho- 
rises the Commissioners to determine what 
officers and wkat servants of the Commis- 
sioners are  necessery for the municipality. 
Sub-section (2) of S. 66 confers on the Chair- 
man the power to appoint such persons as he 
may think fit and to remove such persons and 
to appcirt others in their place. The “cf- 
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ficezs" that may be appointed under Sec. 66 
seems to include an Executive Officer as 
woulda appear from sub-section (3) of the sec- 
tion which provides that the creation of and 
norcination tc or suspersion, removai Or dis- 
missal from the post of Executive Officer 
shall be subject to confirmation by the State 
Government, Section 67 (1) provides that 
notwithstanding anything contained in Sec- 
tion 66, the State Government may, efter 
consulting the Commissioners, if it thinks 
necessary so to do in the public interest, re- 
quire the Commissioners of any municipality 
to appoint within a specified time certain of- 
ficers including an Executive Officer. If the 
Commissioners fail to appoint any such officer 
within the time fixed by the State Govera- 
ment, under sub-section (4) of S. 67 the State 
Government can make the appointment. It 
appears from sub-section (2) of S. 51 that the 
Commissioners of a municipality may delegate 
to an Executive Officer appointed under Sec- 
tion 66 or under sub-section (1) or sub-sec- 
tion (4) of S. 67 "all or any of the powers 
of the Commissioners" and, if required by 
the State Government to do so, shall delegate 
~to him “such powers" of the Commissioners 


* as the State Government may direct; sub- 


section (2) provides further that upon such 
delegation the Commissioners shall cease to 
exercise the powers so delegated to the Ex- 
ecutive Officer. ) 


7. Section 67-A was inserted in the 
Act by Section 18 of the Bengal Municipal 
(Amendment) Act, 1955 (West Bengal Act 
XXVII of 1955) Certain changes with re- 
trospective effect were made in the section 
by the Bengal Municipal (Second Amend- 
ment) Act, 1961 (West Bengal Act XVIII of 
1961) but it is not necessary for the present 
purpose to refer in detail to these amendments, 
Under Section 67-A which I have set out 
above, notwithstanding anything contained in 
Section 66 or under Section 67 the State 
Governraent may by notification declare that 
the municipality shall have an Executive Of- 
ficer if in the opinion of the State Govern- 
ment the affairs of a municipality — (a) are 
not properly managed, or (b) cannot, for 
failure of a general election oz for any other 
reason, whatsoever, be managed in accordance 
with law and, further, if in its opinion it is 
desirable in the public interest so to do. 


8. Section 68 (1) states that the 
"Executive Officer shall be the principal 
Executive Officer of the Commissioners and 
all other officers and servants of the Com- 
missicners shall be s'ibordinate to him, and 
defines his powers as follows:— 


"He sball have the same right cf being 
present at a meeting of the Commissioners 
or of any standing or special committee, and 
of taking part in the discussions thereat as if 
be were a Commissioner or a raember of 
such committee and with the consent of the 
Chairman or the President of the meeting, as 
the case may be, ke may at any time make 
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a statement or explanation of facis, but he 
Shall not vote Upon, or make, any propositica 
at such meeting.” 


9. Sub-section (2) of Section 68 pro- 
vides that subject to the provisions of sub- 
section (2) of ‘Sec. 51 and sub-section (3) of 
Section 67A the Executive Officer shall act 
“in respect of all other matters” under the 
direction of the Chairman through whom he 
shail ve respsnsible to the Commissioners. 


10. From the scheme of the sections 
summarized above it appears that an Execu- 
tive Officer may be appointed by the Chair- 
man of the municipality under Section 66, or 
by the Commissioners of the municipality on 
being required to do so under Section 67 (1), 
or by the State Government under Section 
67 (4) where the Commissioners default in 
making the appointment on being required 
by the State Government to do so. Section 
68 (1) provides that the Executive Officer 
appointed under any of these provisions, shall 
be the principal Executive Officer cf the 
Commissioners. Section 51 (2) lays down 
that the Commissioners may delegate to an- 
Executive Officer appcieted uzder Section 66 ” 
or sub-section (1) or sub-seccicn (4) of Sec- 
tion 67 all or any of the powers of toe Com- 
missioners anc if required by the State Gov- 
ernment to do so they skali deicgate to an 
Executive Officer se appoinicd such powers 
of the Commissioners as the State Govern- 
ment may direct and that the Commissiorers 
shall cease to exercise the powers delegated to 
the Executive Officer. In this context it may 
be possible to argue that the words 
“such powers” which the Commissioners 
have to delegate to the Executive Officer on 
being required by the State Government 
mean all or any of the powers of the Com- 
missicners referred to earlier in Section 51 
(2). It is clear however that an Executive 
Officer appointed under Section 66 or under 
Sub-section (1) or sub-section (4) of Sec. 67 
can exercise all oz any of the powers of the 
Commissioners oniy when the Commissioner 
delegates such powers to the Executive Offi- 
cer whether of their own accord or on be- 
ing required by the State Government to do 
so. Even if the Commissioners delegate all 
their powers to the Executive Officer and 
cease to exercise the powers delegated, it 
does not mean that tke Commissioners be- 
come functus officio. As provided in  Sec- 
tion 68 (1) the Executive Officer remains the- 
principal executive officer of the commis- 
sioners and as such responsible to them. 
The Commissioners of course cease to exer- 
cise the powers delegated to the Executive 
Officer but do net denude themselves of all 
authority. From: sub-section (3) of Sec. 66 
and sub-section (3) and sub-section (5) of 
Section “67, it apnears that the Commis- 
sionexs have the power to suspend, remove 
or dismiss frora office an Executive Officer 
appointed under Section 66 or Section 67 
though such suspension, removal or dismis- 
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sal is subject to confirmation by the State 
Governmeat. 


11. An Executive 
under Section 67-A occupies altogether a 
different position. He is appointed by the 
State Government and the powers he exer- 
cises are powers of the Chairman or of the 
Commissioners not delegated to him by the 
Gommissioners but conferred on him by 
notification by the State Government. As 
sub-section (4) of Section 67-A provides it 
is only the State Government that can sus- 
pend, remove, dismiss or otherwise punish 
an Executive Officer appointed under this 
section. An Executive Officer appointed 
under Section 67-A really replaces the Chair- 
man or the Commissioners in respect of the 
powers which he exercises. The provisions 
of sub- section (1) of Section 68 do not 
seem' to apply to an Executive Officer ap- 
pointed under Section 67-A. The only 
powers that an Executive Officer so appoint- 
ed enjoys are the powers conferred on him 
by the State Government and these are the 
powers of the Chairman or of the Commis: 
sioners. Apart from this he does not appear 
to have any other power or duty. Such an 
Executive Officer can hardly be called the 
principle executive Officer of the Commis- 
sioners. Sub-section Q) of Section 68 which 
provides that "subject to provisions of sab- 
section (2) of Section 51 and sub-section (3) 
of Section 67-A the Executive Oficer shall 


Oficer appointed 


‘act in respect of all other matters under the 


direction of the Chairman through whom he 
shall ‘be responsible to the Commissioners” 
aiso Seems to support this position. Beside 
the powers conferred on bim under Sec. 67- A 
(3), there is no other matter in respect of 
which an Executive Officer appointed under 
S. 67-^. (Z2) cen possibly act and as such 
no guestion can arise, of his acting in res- 
pect of “other matters” under the direction 
of the Chairman. 


12. Under sub-section (3) of Sec- 
tion 67-A an Executive Offcer appointed 
under sub-section (2) of the section exer- 
cises “such powers” of the Chairman or of 
the Commissioners as may be conferred on 
him by the State Government. It is to be 
noted that unlike sub-section (2) of S. 51, 


sub-section (3) of Section 67-A does not 
use the expression “all or any of the 
powers”. As , pointed | out above the words 


occurring also in Section 51 
(2) are preceded by the expression “all or 
any of the powers”, and in that context it 
may be possible to argue, though it is not 
necessary fer us to decide the point here, 
that the words “sech powers” imply all or 
any of the powers. Bereft of that context 
could the same words occurring in Sec. 67A 
(3) alse imply all or any of the powers of 
the Chauüman or of the, Commissioners? In 
our opinion it is not possible to construe the 
expression "such powers" in Section 67A (3) 
to imply all powers of the Chairman or of 
the Commissioners. If the legislature intend- 


"such powers" 
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ed the expression "such powers" to include all 
powers of the Chairman and the Commis- 
sioners, then an Executive Officer on whom 
the State Government has conferred “all 
powers" under S. 67A (3) would displace the 
Chairman and the Commissioners altogether, 
The Commissioners have no control over the 
Executive Officer appointed under S. 67A. (2) 
in respect of the powers that he exercises and 
if all powers of the Chairman and the Com- 
missioners are conferred on the Executive 
Officer they will cease to function altogether. 
This would be virtual supersession of the 
Commissioners. We do not think that the 
legislature enacted Section 67A with the 
object of making the Commissioner wholly 
ineffective, which they would be if all their 
powers were conferred on the Executive Offi- 
cer. In any event the language of sub-sec- 
tion (3) of Section 67A does not suggest 
that the only possible construction of the 
words “such powers" occurring therein is to 
read them to mean all or any of the powers 
of the Chairman or of the Commissioner. In 
our opinion the words “such powers“ in Sec- 
tion 67A (3) mean not all but certain speci- 
fied powers of the Chairman or of the Com- 
missioners which the State Government may 
confer on the Executive Officer by notifica- 
tion. 

13. If the expression “such powers” in 
Section 67A (3) is taken to include all powers 
of the Chairman and the Commissioners, 
then the provisions of Section 67A and Sec- 
tion 553 of the Bergal Municipal Act, 1932 
would seem to operate at least partly on the 
same field. Section 553 which deals with the 
power of the State Government to supersede 
the commissioners reads :— 

*(1) If, in the opinion of the State Gov- 
ernment, the Commissioners have shown 
their incompetency to perform, or have per- 





sistently made default in the performance 
of the duties imposed on them by 
or under this Act or by any other 


Jaw, or have exceeded or abused their powers, 
the State Government may, by an order 
published with the reasons for making it in 
the official gazette, declare such Commis- 
sioners to be incompetent, or in default, or to 
have exceeded or abused their powers, as the 
case may be, and supersede them fora 
period to be specified in the order could pro- 
vide that except in case of misappropriation 
of municipal funds or persistent default in 
the performarce of duties by the Commis- 
sicners the State Gqyernment shall not ordi- 
narily exercise power under this section until 
action has been taken under Section 552. 

(2) The State Government may, if it 
considers it necessary so to do, by order extend 
or modify the period of supersession". 
Section 552 to which Section 553 refers runs 
as follows: 

“If, in the opinion of the State Govern- 
ment, the Commissioners have shown their 
incompetency to perform or have persistently 
made default in the performance of the 
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duties imposed on them by or under this 
Act or by any other law, or have exceeded 
or abused their powers, the State Govern- 
Ment may, by an order published, with the 
reasons for making it, in the official gazette, 
direct that a fresh general election shall be 
held immediately of persons to be commis- 
sioners; and from the date on which the 
results of such new election and appointment 
of commissioners under Section 26 (if any) 
are published in accordance with the provi- 
sion of Section 50 the former commissioners 
Shall, unless they are re-elected or re-appoint- 
ed for the purpose of Section 26, vacate their 
offices”. 

This section has a proviso which is not rele- 
vant for the present purpose. It appears that 
the provisions of both Section 67A and Sec- 
tion 553 are available to ensure proper and 
lawful management of the affairs of a muni- 
cipality. Section 553 can be invoked if in the 
opinion of the State Government the Com- 
missioners have shown their incompetency to 
perform their duties or have  persistently 
made default in the performance of such 
duties or have exceeded or abused their 
powers. Section 67A seems to be wider in 
Scope than Section 553 but where the affairs 
of a municipality are not managed properly 
or in accordance with law, the reason may 
be the incompetency of the Commissioners 
or persistent default on the part of the Com- 
missioners in the performance of their duties. 
The result of appointing an Executive Offi 
cer under Section 67A with “all powers“ is 
supersession of the commissioners for all 
practical purposes. Of course the conse- 
quence of supersession under Section 553 
differs on certain points from that which 
follows the appointment of an Executive Offi- 
cer under Section 67A but what is relevant 
to note in this context is that the appoint- 
ment of an Executive Officer with all powers 
denudes the Commissioners of all their func- 
tions which virtually amounts to their sup- 
ersession. Therefore, in the same situation, 
namely, where the affairs of a municipality 
are not being managed properly or in accord- 
ance with law for the reasons stated in Sec- 
tion 553, two courses will be open to the 
State Government, to proceed either under 
Section 67A or under Section 553. Sec- 
tion 553 requires the State Government to re- 
cord the reasons for making an order under 
that section. As the State Government is 
required to record reasons in support of the 
opinion formed by the Government, it is also 
open to the persons affected by ihe order 
made under Section 553 to dispute the validity |- 
of tbe reasons and the legality of the order. 

Even under Section 552 the Government has 

to state the reasons for proceeding wnder 

that section. Though Section 553 does not 

expressly say so, it is obvious that-an order 

under this section is made in public interest. 

The State Government is not however re- 


quired to record reasons for preceeding under 
Section 67A and the opinion of the State 
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Government is final as to whether the affairs 
of a municipality are managed properly or 
in accordance with law. Clearly therefore, 
the provisions of S. 67A are more onerous, 
and in similar situations the State Govern- 
ment may chcose and discriminate in pro- 
ceeding against the Commissioners of a parti- 
cular municipality under S. 67A and the 
Commissioners of any other municipality under 
S. 533. Construed this way Section 67A 
would be violative of Article 14 of the Consti- 
tution and therefore invalid to the extent it 
overlaps the provisions of Section 553. 


14. The appellants’ contention on 

this point finds support from the decision of 
the Supreme Court in Ram Dial v. State of 
Punjab AIR 1965 SC 1518. In this case 
the Supreme Court was considering the pro- 
vision of the Punjab Municipalities Act (3 
of 1911). Under Section 14 (e) of that Act 
the State Government may at any time for 
any reason which it may deem to affect the 
public interest, by notification direct that the 
seat of any specified member shall be vacated 
on a given date. There is no provision for 
giving notice to a member against whom 
action is taken under Section 14 (e) and he 
is not entitled to any hearing before action 
is taken against him. Section 16 of tbat Act 
is another provision which gives power to 
the State Government to remove any mem- 
ber of a municipal committee. The proviso 
to Section 16 (1) requires a hearing before 
the State Government takes action under 
Section 16 (1) The Supreme Court held 
that “the provision contained in Section 14 (e) 
as compared to the provision in Section 16 
(1) is more drastic and arbitrary and denies 
the member concerned an opportunity of be- 
ing heard as provided in Section 16 (1) by 
the proviso thereof" and that consequently 
“this part of Section 14 (e)'is discriminatory 
and must be struck down as unconstitutional 
under Article 14 of the Constitution". In 
the case before us, as already pointed out 
Section 553 requires reasons to be stated for 
making an order under tbat section but there 
js no such provision in Section 67A. 
If the words “such powers” occurring in 
Section, 674, (3) implied all powers of the 
Chairman and the Commissioners, then the 
section would be ultra vires being repugnant 
to Article 14 of tbe Constitution. We ' are 
unable to agree with the learned Judge of 
the trial court that the “occasions” for the 
"user of power" of Section 67A and Sec- 
tion 553 are entirely different and the two 
sections were meant to be utilised in two dif- 
"|ferent contingencies. 


is. It was further contended on be- 
half of the appellants that the Commissioners 
of the municipality were entitled to a notice 
bcfore steps were taken under Section 67A. 
This it was argued, was a requirement of 
the principal of natural justice. On a read: 
"ing of the provisions of Section 67A it ap- 
pears that the State Government has been 
given the power to act under this Section 
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once it has formed an opinion that circum- 
Stances exist for the appointment of an exe- 
cutive officer. This is an opinion which does 
not have to be justified by stating reasons. 
It seems therefore that the section by neces- 
sary implication excludes tbe rule of natural 
justice requiring notice to be given to the 
persons affected. 


16. The impugned notification was 
also assailed as mala fide. The petitioners’ 
case on this point is made in paragraph 5 
of the Writ petition. It is alleged that the 
Sub-Divisional Officer, Asansol, respondent 
No. 8 herein, happened to be “a strong sup- 
porter of a particular political party which 
is inimical to the political party or the ideo- 
logy to or in which the petitioners belong 
or believe” and as such he was personally 
interested in bringing about’ the order con- 
tained in the impugned notification dated 
August 16, 1971. This allegation is denied 
in the affidavit-in-opposition filed on behalf 
of the respondents. Neither the petition nor 
the petitioners’ affidavit-in-reply discloses any 
facts to support the allegation. In the absence 
of necessary particulars it is not possible to 
hold that the notification was “brcught 
about" by respondent No. 8 out of grudg. 
against the petitioners. 

17. As we have held that the words 
"such powers" in Section 67A (3) mean cer- 
tain specified powers of the Chairman or of 
the Commissioners, the impugned notification 
conferring on the Executive Officer all the 
powers of the Chairman and the Commis- 
sioners cannot be sustained. The appeal is 
accordingly allowed and the judgment and 
order of the irial court are set aside. Let a 
Writ in the nature of mandamus issue ask- 
ing respondent Nos. 1 and 2 to revoke the 
notification dated August 16, 1971, number- 
ed 3871/MIM/48/71. There will be no 
order as to costs. 

DEB, J. :— I agree. 

, Appeal allowed. 
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A. K. SINHA AND SEN GUPTA, jJ. 

Himangshu Kumar Mukherjee, Appel- 
lant v. Chairman, Calcutta State Transport 
Corporation, Respondent. 

A. F. O. O. No. 145 of 1969, D/- 14-8- 
1973. 

Index Note:— (A) Motor Vehicles Act, 
(1939), S. 110B — Ciaim for damages 
Negligent and rash driving — Award of com- 
pensation — Mere possibilities of losing fu- 
ture pecuniary benefit cannot be considered, 

(Para 4) 

Cases Referred: Chronological Paras 
AIR 1970 SC 376 = (1970) 2 SCR 688, 
Subramonia Iyer v. - Kunhikutan Nair 4 
AIR 1962 SC 1 = (1962) 1 SCR 929, Go- 
bald Motor Service Ltd. v. Veluswami 4 
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Amal Kumar Mukherjee, for Appel- 


lant; Somen Bose and Sundernanda Pal, 
for Respondent, 


A. K. SINHA, J:— This is an appeal 
preferred against a judgment and award of 
Rs. 2000/- given by the Motor Claims Tribu- 
nal, 24 Parganas to the present appellant. 


2. Shortly put, the appellant's case 
is that he received serious bleeding injury in 
his right elbow resulting fracture of bones 
while travelling in a State Bus a few hundred 
yards from the junction of Chitpore Road 


and Harrison Road which dashed against a . 


tram car proceeding from the opposite direc- 
tion towards Sealdah station. The appellant 
was hospitalised for 26 days and thereafter 
he was directed to attend the outdoor Depart- 
ment of the Hospital to continue his treat- 
ment til 3-10-66. The appellant, it is alleged, 
could only resume his duties on 4-10-66 after 
the expiry of his sick leave. The appellant 
has, therefore, claimed on account of inju- 
ries which resulted, as alleged, in permanent 
disablement due to the negligent and rash 
driving of the driver of the State Bus in 
question compensation to the extent of 
Rs. 50,000/- against the respondent, Calcutta 
State Transport Corporation. 


3. The Tribunal on evidence found 
that the appellant obtained serious injury as 
a result of negligent bus driving at the mate- 
rial time but at the same time found that the 
appellant did not suffer any pecuniary loss 
as he has been continuing in his present post 
in the Eastern Railway: nevertheless, the 
Tribunal allowed Rs. 2000/- as compensation, 
that is, Rs. 1500/- on account of the appel- 
lant’s medical expenses and Rs. 500/- towards 
the cost of travelling by taxis etc. That is 
how, in short, the appellant felt aggrieved 
and preferred the present appeal. 


4. Mr. Mukherjee has contended 
before us that the appellant lost all chances 
of his promotion to higher post because he 
may not regain his power of writing and 
according to the evidence of the medical ex- 
pert in this case, P. W. 2, it was very uncer- 
tain even after surgery. In other words, the 
argument is that the appellant will not be 
able to sit in the written test for higher 
promotion. He may not have prospect of 
any promotion at all in the higher post. We 
cannot accept this contention of Mr. Mukher- 
jee as correct for there was no proper evi 
dence in this case to suggest as to whether, 
firstly, the appellant has any chance of pro. 
motion in the near future or, secondly, whe- 
ther the written test and viva voce examina- 
tion were essential in the case of promotion 
to higher grade under the Railways in which 
be is now serving. In any case, in assessing 
compensation in such cases mere possibilities 
or chances of losing future pecuniary benefit 
will not be a sure test for assessment of 
compensation. (See AIR 1962 SC 1 Gobald 
Motor Service Ltd. v. Veluswami and AIR 
1970 SC 376). 
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We do not think, therefore, that ‘he appel 
lant is entitled to any damages on ‘he facts 
of this case on account of anticipated loss 
of his future pecuniary benefit. 


8. Even so, on the question of actual 
damages suffered we think the appellant is 
entitled to a higher sum over and above of 
Rs. 2000/- actually assessed by the Tribunal 
for it appears that the appellant may have 
to incur further expenses in future on ac- 
count of travelling by taxis or in private car - 
and there is no certainty when he will be 
free to ride public buses and trams. Having 
considered these contingencies we increase 
and assess the cost of travelling as com- 
pensation instead of Rs. 500/- at Rupees 
2,500/-, that is, in all compensation is as- 
sessed at Rs. 4,000/-, 

6. Accordingly, the appeal is allow- 
ed in part. We modify the Award of the 
Tribunal to this extent that there will be an 
award of Rs. 4000/- instead of Bs. 2000/- 
as compensation on account of injury suf- 
fered by the appellant. We direct the res- 
pondent to pay the entire sum which has 
remained unpaid -within six weeks from the 
date of drawing up of the decree, 

. 7. There will be no order as to costs 
in this appeal. 

SEN GUPTA, J.:— I agree. 


Appeal partly allowed. 





AIR 1974 CALCUTTA 369 (V 61 C 88) 


SEN GUPTA AND 
R. BHATTACHARYA, JJ. 


Mugneeram Bangur & Co. Appellant 
v. State of West Bengal, Respondent. 

A. F. O, D. Nos. 338 to 340 of 1960, 
D/- 17-5-1974. . 

(A) Index Note:— Land Acquisition 
Act (1894), Section 18 — Reference if can 
be challenged on the ground that claim- 
ant received the awarded amount with- 
out protest — Receipt after application 
for reference — Inference — Endorse- 
ment of fact of protest by Land Acquisi- 
tion Officer not necessary. 


. (A) Brief Note:— Where, on an ap- 
plication by the claimant for reference in 
Section 18, the Land Acquisition Officer, 
makes a reference to the Judge, a legal 
presumption arises that he was satisfied 
as to the right of the claimant to refer 
the matter to the Judge. His conclusion 
in that respect is final and cannot be 
challenged by the State as being incom- 
petent and without jurisdiction on the 
ground that, subsequently to his appli- 
cation, the claimant received the award- 
ed amount without protest. Further the 
fact that the application for reference 
had been made before the amount Was 
received will show ‘that such acceptance 
was under protest. An endorsement by 
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the Land Acquisition Officer of the fact 
of protesi is not necessary. (Para 11) 
(B) Index Note:— Land Acquisition 
Áct (1894), Section 54 — Appeal — Ques- 
tion of right of claimant to apply for re- 
ference under Section 18 of the Act is 
one of fact and cannot be raised for the 
first time in appeal from award of the 
Judge. AIR 1965 Cal 620, Rel, on. 
. (Para 11) 

(C) Index Note:— Land Acquisition 
Act (1894), Section 23 — Market value — 
— Determination of — Matier to be con- 


sidered. AIR 1971 SC 1253 and AIR 1969 


SC 255 and AIR 1929 PC 92 and (1944) 48 
Cal WN 609, Rel. on, 

(C) Brief Note;— In determining the 
market value of the land under acquisi- 
tion, evidence relating to the gradual rise 
fn prices should be considered. 

(Para 13) 


The cardinal principle for ascertain~ 
ing the market value of the land is to 
find out what a willing vendor might rea- 
sonably expect.to obtain from a willing 
purchaser of the land acuuired. The fur- 
ther question which comes in such cases, 
is to find out the market value of the 
land which can be fixed by a considera- 
tion of price that has been obtained in 
the past for land in similar quality and 
in similar position. It sometimes  be- 
comes difficult to find the transactions of 
lands of similar description and with 
similar advantages in order to compare 
the same with the lands the market value 
of which is to be calculated, In such 
matters there is always scope for conjec- 
tures, Experience has shown, that with 
mathematical precision and accuracy the 
valuation of the land cannot be made in 
order to find its market value with refer- 
ence to other transactions. It is always 
difficult to get the transaction of sale 
of lands similarly placed with similar ad- 
vantage. Therefore, some conjectures 
have got to be made. But it is always 
advised that the conjectures should be 
minimised as far as possible and in cases, 
wherever possible, conjectures should be 
avoided. Still then the scope of the rule 
of thumb remains though in such cases it 
should be judicially applied. (Para 14) 

The potentiality, if any. of the lani 
acquired, of being used in a particular 
manner, before it was.acquired, must be 
taken into consideration in determining 
the value of the property, AIR 1929 PC 
92 and (1944) 48 Cal WN 609. Rel. on. 

(Para 17) 

The special adaptability of land for 
building purposes is an element to be 
taken into consideration for fixing the 
compensation. But at the same time the 
potential value cannot be based on any 
speculation or conjectures as to the use 
to which the land may be put to a dist- 
ant future. ° (Para 18) 
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The following factors should be also 
considered in determining the market - 
value of the land under acquisition: — 

l. Price paid for adjacent land; 

2. Price offered within a reasonable 
tíme; i 

3. Opinion of Valuer or expert. 

Pe (Paras 19, 23) 
. In considering the price paid for ad- 
jacent lands, a post-notification  transac- 
tion may.be considered where the evi- 
dence shows that there has been rise in 
Prices after the notification, but not 
where, after the notification the prices 
have been affected. (Para 21) 

The value of the trees are to be add- 
ed to the value of the land to find the 
market value and to calculate solatium at 
the rate of 15% to be paid on the same. 

(Paras 29, 30) 

Cases Referred: Chronological Paras 
AIR 1972 Cal 225 = 76 Cal WN 296, State 
of West Bengal v. Secy., Union Club 
Purulia 21 
AIR 1971 SC 1253 = (1971) 3 SCC 820, 
All India Tea and Trading Co. Ltd. v, 
Collector of Darrang 13 
AIR 1969 SC 255 = (1969) 1 SCR 412, 
Chazurbhuj Pande v. Collector,  Rai- 


gark 29 
AIR 1965 Cal 620, State v. Bhutnath 
Cha:terjee 11 
(1944) 48 Cal WN 609, Province of Ben- 
gal v. Uma Charan 17 
AIR 1039 PC 98 — 48 Cal WN 557, Raja 
Vyricherla | Narayana Gajapatiraiu v. 
Revenue Divisional Officer 16 
(1936) 40 Cal WN 1034, Bhusan Chandra 
Samanta v. Secy. of State for India 30 
AIR 1929 PC 92 — 33 Cal WN 458, Atma- 
ram Bhagwant Ghadge v. Collector of 
Nagpur 17 


Amarendra Nath Gupta and Sumit 

Ghosh, for Appellant; P. K. Sengupta and 
N. G. Das, for Respondent. 
. SEN GUPTA, J:— These three apa 
peals have been heard together as the 
same questions of law and facts are in- 
volved in all of them, They arise out of 
the judgment and decree passed by Shri 
S, N. Bagchi, Special Land Acquisition 
Judge. Alipore in L. A. Case Nos, 104, 
107 and 109 of 1954 (V). 

2. These appeals arise out of the 
following facts: 

By Notification under Section 4 of 
Land Acquisition Act 1 of 1894 the Col- 
lector of 24 Parganas decided to acquire 
the lands in mouza Nilgunj and Surya- 
pore covering an area of 273 bighas 
5 cottahas and 10 chataks. The lands in- 
volved in these cases were acquired by 
the Government for the establishment of 
Central Jute Agricultural Research Sta- 
tion. The said notification was published 
in the official gazétte on the 18th Decem- 
ber, 1950 and possession of the acquired 
lands was taken by the Collector on the 
29th January, 1951, 
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3. 'The lands 
compact block . situated 
mouzas, 

4. Let us give, in brief, the his- 
tory how these three appeals in this 
Court have arisen. In L. A. case 104 of 
1954 (V) before the Special Land Acqui- 
sition Judge, Alipure the awards in serial 
numbers 5, 8 and 10 of L. A. Case No. 
D 9/1 of 1951-52 passed by the L. A. Col- 
lector came for consideration. Similarly 
in L. A. Case No. 107 of 1954 (V) and 
L. A. Case No. 109 of 1954 (V) of the 
Court of the Special Judge, awards in 
L. A. Case D 9/3 of 1951-52 and in L. A. 
Case No. D 9/2 of 1951-52 were respecti- 
vely considered. The Special L, A. Judge 
did not interfere with the awards passed 
by the L, A. Collector in the above men- 
tioned three cases. Hence, the claimint 
filed the Appeals Nos, 338, 339 and 340 of 
1960 against the judgment and. decree 
passed in L. A. Case Nos. 104, 107 and 
109 of 1954, of the Court of Special Judge 
Alipure.respectively. The L. A. Collec- 
Xor fixed the market value of Danga and 
Sali lands in all these cases at the rate of 
Rs, 260/- per bigha. The doba and tanks 
were valued at the rate of Rs. 130 per 
bigha, the lands covered by the road wera 
fixed at rate Rs. 65/- per bigha. The 
trees were separately valued. Those 
valuations were accepted by the Special 
Judge. 

5. The clatmants challenged the 
compensation awarded by the Special 
Judge in these appeals, 

6. That is, in short, the history 
to show how the three appeals have coma 
before us for our consideration. As al- 
ready stated the appeals are against the 
same judgment and decree passed by the 
Spl. L. A. Judge. We have consolidated 
them for hearing and as the same being 
-heard analogously this judgment will 
govern all of them. 

T. At the very outset we like to 
say that the claimant wanted to have an 
excess amount of compensation awarded 
in all these cases. 

8. Mr. Gupta, learned Advocate 
appearing for the claimant has taken tha 
‘following points: 

(1) that the Spl. L. A, Judge has fail- 
ed to assess the correct market value of 
the land as existed on the date of notifi- 
cation, 

(2) that the Spl. L, A. Judge has not 
considered the potentiality of land ac- 
quired due to which the Judge has fallen 
into an error. 

(3) that the market value of the 
danga and sali lands ought to have been 
fixed at a sum of Rs. 1,200/- per bigha 
instead of 260/- as found by Spl. L. A, 
Judge. 

(4) that the Spl. L. A. Judge ought to 
have allowed 15% S, A. on the value of 


acquired are in a 
in contiguous 
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the trees which, though separately  as« 
sessed, is nothing but part and parcel of 
the value of the land. 

(5) that the claimant is entitled to 
get interest at the rate of 6% on the ex- 
cess amount. 

9. It may however, be mentioned 
that the claimants did not challenge price 
of the trees awarded and the market 
value of the tank, doba and the roads as 
fixed by the L, A. Collector. 


10. Mr. Sengupta, learned Govt. 
Pleader has, however submitted that the 
judgment passed by Spl. L, A. Judge is 
fool proof and it should not be disturbed, 
In addition to that Mr, Sengupta has 
taken a technical objection that as the 
claimant accepted the money awarded by, 
L. A. Colleetor without any protest the 
refefence made by the L. A. Collector 
was incompetent. 


11, Before we proceed to consider 
the main points involved in these cases 
we like to examine the technical point 
which has been raised by Sen- 
gupta that the reference was  in- 
competent as the money wag accept- 
ed by the claimant without protest 
and as such the proceeding started be- 
fore the Spi. L. A. Judge was bad in law 
and as such void and accordingly, the 
claimant has lost chance to agitate in 
that matter as the same has already been 
barred by time, In support of the con- 
tention Mr. Sengupta has submitted that 
a reference to be competent must be 
Shown. to have been made by the claim- 
ants who have refused to receive tha 
compensation or have accepted it under 
protest and desired a reference. Our at- 
tention has been drawn to pages 6. 7 and 
9 of the paper book in Appeal No, 338 of 
1980. Serial Nos. 2, 4, 6 and 11 in the 
proceeding under Section 11 of the Act 1 
of 1894 (hereinafter referred to as the 
Said Act) in Case No. D 9/1 of 1951-52 
would ‘show that the compensation was 
received by the claimants under those se- 
rial numbers under protest and the same 
fact has been noted by Shri K. Ghosh, 
Land Acquisition Officer, But in the 
cases which were considered in serial 
Nos. 5, 8 and 10 in the L, A. Case the 
money was received by the claimant by 
different cheques on 15-1-1954 but there 
1s no endorsement made by any Land Ac- 
quisition Officer indicating that the said 
Sum was received by the claimant under 
Drotest. From this it has been contended 
that the money was received by the 
clatmant without any protest. The said 
argument though attractive cannot be 
said to be sound. Firstly, the endorse- 
ment made by the Land Acquisition Col- 
lector cannot bind the claimant in any 
way. There is nothing to show that the 
clafmant accepted that amount without 
any protest. For this purpose we direct- 
ed the learned Government Pleader to 
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producer before this court the original re- 
cords. Unfortunately. in spite of the 
time granted, the learned Government 
Pleader failed to produce the same, On 
examination of the materials on record 
we, on the contrary. are satisfied tha; the 
claimant received the money under pro- 
test. The same will appear from the fol- 
lowing facts: The claimants filed a peti- 
tion for reference on the 23rd May, 1952. 
Long before the money was received by 
them on 15-1-1954 such an application 
was filed, On the basis of which the L. A. 
Collector referred the matter to the Land 
Acquisition Judge,  24-Parganas at Ali- 
pore. From the said fact, it transpires 
that he lodged protest at the very initial 
stage i.e. on the 23rd May, 1952, and long 
after the money was received. That fact 
itself shows that the claimant did accept 
the award under protest. Moreover when 
the Land Acquisition Collector decided 
to refer the matter under Section 18 of 
the Act, his decision in that respect would 
be final, When in fact he considering the 
materials on record, refers the same for 
the determination of the court, a legal 
presumption arises that L. A. Collector 
was, prima facie, satisfied as to the right 
of the claimant to refer the same to the 
Judge. This is, essentially a question of 
fact, The record also shows that this 
point was not taken before the Spl, L. A. 
Judge. This is for the first time in these 
appeals, the learned Government Pleader 
wants to raise the point, We are of the 
view that it is in the province of the Col- 
lector alone to decide for himself whe- 
ther he should make the reference or re- 
fuse to do so. In fact when he decides 
io refer, the right of the Collector on 
that account cannot be questioned by the 
State, A similar question though in dif- 
ferent context came for consideràtion be- 
fore P. Chatterjee and T. P. Mukheriee, 
JJ., in the case of State of West Bengal 
v. Bhutnath Chatterjee reported in AIR 
1965 Cal 820. Their Lordships held: 


"It was sought to be argued that the 
first notification was never published at 
convenient places in the locality as re- 
quired by Section 4 (1) of the Act. This 
point was never raised before the learn- 
ed L. A. Judge. The question of publica- 
tion in accordance with law is a pure 
question of fact which cannot also be 
raised in the present proceeding." 


For the reasons stated we hold that the 
technical point as to the maintainability 
of the reference which was sought to be 
raisea by Mr. Sengupta is not sustainable 
at this stage. Accordingly. that point 
fails, 

12. Let us now come on the merit 
of the case. It has been stoutly asserted 
on behalf of the claimant that the com- 
pensation awarded is not only unjust and 
inequitable but it is also unfair too. Mr. 
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Gupta has drawn our attention to the 
Í$ct thet the property was purchased by 
the claimant in the year 1939, Ext, 3 (a) 
| the document by which fhe claimant 
purchased those lands, along with other 
Uinds on the 6th June, 1939, by means of 
registered sale deed executed by Jatia 
iroprietary Company Ltd. The proper- 
les recorded in Khatian No. 229 of 
Nouze Suryapore, in Khatian Nos, 193 and 
148 of mouza Nilgunj and also in Kha- 
ye No. 229 of Mouza Suryapore were 
iurchased by the claimant. The price of 
the properties recorded in Khatian No. 
29 was paid at the rate of Rs. 416 per 
igha. That in Khatian No. 193 the pro- 
srties were purchased at the rate of 
s. 300/- per bigha. The lands of Kha- 
tlan Nc. 439 was valued at Rs. 160/- per 
kigha, and the lands recorded in Khatian 
Yo. 228 was valued at Rs. 225/- and the 
rice was paid on that basis. If the ave- 
m of.the valuation of the properties so 
jld, be taken, it is seen that the proper- 
tles were purchased by 'the. claimant at 
is rate of Rs, 278/- per bigha. The Col- 
lector award the market value of the 
Ame ai the rate of Rupees 260/- per 
From this it has been contended 


50/- per bigha, 
ion has also been accepted by the Spe- 
lal L. A. Judge without any acceptable 
lason. From this fact it has been sub- 
pitted that the market value so assessed 
iy the learned Special Judge has arbi- 
rarily been made and in consequence it 
las hard-hit the claimant, 













13. The materials on record will 


jas not considered that case in its pro- 
ler perspective. He has completely over~ 
poked the time factor which is involved in 
nis case. The property was purchased 
ih the year 1939. The acquisition was 
hade in the year 1950. The question 
rhieh will arise for our consideration is 
hether the price at which the claimant 
lurchased. has gone down or there was 
ossibility of increasing the same or in 
act it was actually increased, The evi- 
ence, if considered, will clearly show 
hat the land value in that area was gra- 
tually increasing. P. W. 1 stated in his 
lvidence “Land value is increasing since 
1939 and is still on the increase, The 


l0. The land value has increased 3 to 4 
Imes in West Bengal including mufassil 
Low valued land eh va have in- 


Mirosnceilve of the nature, 
situation of the lands. the 
alue of lands everywhere in West Ben- 
al has increased”, That apart even the 
ee who was examined on behalf of 
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the State Le. witness No. 1 for the op- 
posite party No. 1 has frankly admitted 
in his evidence that the land value has 
increased after partition. He undoubted- 
ly, meant "partition" of undivided Ben- 
gal which took place in the year 1947-48, 
From the above evidence it is established 
that the price of the land which was pur- 
chased by the claimant in the year 1939 
cannot be at least less than that, There 
is other evidence to show that the brick 
fields were growing up in that area rais- 
ing the price of the land. That aspect 
of the ease was also not considered by 
the Special Land Acquisition Judge In 
the background of the evidence and also 
for the reasons that after partition of 


Bengal there was great influx of 
refugees in West Bengal and parti- 
cularly in Calcutta or in the pla- 
ces surrounding the City, it would 


clearly show that the valuation of the 
land did not remain stagnant rather it in- 
creased. A similar question came into 
consideration in the case of M/s. All India 
Tea and Trading Co. Ltd. v. Collector of 
Darrang, reported in AIR 1971 SC 1253, 
wherein it has been laid down that the 
evidence relating to gradual rise in pri- 
ces in area under acquisition shouid oe 
consideréd, In the instant case that con- 
sideration was not given by the learned 
Special Land Acquisition Judge. Accord- 
ingly, in our view the judgment and dec- 
ree which have been passed by the learn- 
ed Special Judge suffer from that lacu- 
na. We shall deal with this matter here- 
inafter when we shall consider as to the 
market value of the land acquired. 


14. The cardinal principle for as- 
certaining the market value of the land is 
to find out what price a willing vendor 
might reasonably expect to obtain from 
a willing purchaser of the land acquired. 
The further question which comes in such 
cases, is to find out the market value cf 
the land which can be fixed by a consi- 
aeration of price that has been obtained 
in the past for land in similar quality 
and in similar position. It sometimes 

_|becomes difficult to find the transactions 
of lands of similar description and with 
similar advantages in order to compare 
the same with the lands the market value 
of which is to be calculated, In such 
matters there is always scope for con- 
jectures, Experience has shown. that 
with mathematical precision and accu- 
racy the valuation of the land cannot be 
made in order to find its market value 
with reference to other transactions. It 
is always difficult to get the transaction 
of sale of lends similarly placed with 
similar advantage. "Therefore, some con- 
jectures have got to be made. But it is 
always advised that the  conjectures 
should be minimised as far as possible 
and in cases wherever possible conjectu- 
[res should be avoided, Still then the scope 
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of rule of thumb remains though in such 
eases it should be judiciaily applied, 


15. . Mr. Gupta has next contend- 
ed that the learned Special Judge has re- 
jected the scheme which was prepared 
by P. W. 1 Shri Hiran Kumar Sarkar, an 
Engineer and Valuer of repute. He had 
the opportunity to go to the locality and 
to prepare the map and his report. His 
report has been rnarked Ext. 1. Accord- 
ing to him, the value of the land should 
under no circumstances be less than 
Rs. 1,200/- per bigha. His report shows 
the possibuitv of the development into 
actuality. That is the potentiality which 
is attached to the land acquired, From 
the evidence of P. W. 1 and also from his 
report it is seen that the plots acquired 
are adjacent and in a compact block, The 
same is situated on the tarmacadam por- 
tion of Nilguni Poad, which branches off 
from the road xrom Baraset to Barrack- 
pore at about the middle of the latter 
road. The acquired land is also near the 
road  froms Barrackpore to  Barasei 
through which there is a bus service. It 
has transp.;ed in evidence that the buses 
ply through that route at an interval of 
15 minutes. On each side of the acquir- 
ed land, the municipality of Barrackpore 
and that of Baraset is situated at a dis- 
tance of 2 to 3 miles, The lands acquir- 
ed are at a distance of 14-15 miles off 
from Shambazar area, a locality in the 
city of Calcutta. The acquired lands are 
commonly known in the locality as "Pit- 
terson's bagan bari". On the eastern por- 
tion of the acquired land there is a canal 
commonly known as  "Noakhal" which 
has got its connection with the river 
Ganges, On the other side of the canal 
there is a "hat" known as Nilgunj Hat 
which sits twice in a week. P. W, | con- 
sidering all these factors, was of the view 
that the land, if not acquired, would have 
served as a very suitable locality for 
development of the same for building pur- 
poses and ideal village by parcelling the 
same in different small plots for selling 
the same to *he landless or land hungry 
people and particularly so after partition 
of Bengal. 'The prospect of that develop- 
ment was heightened for the reasons that 
some brick manufacturing kilns were al- 
ready started in the locality. That the land 
acquired was suitable for ‘building pur- 
poses will appear from the very fact that 
the same was acquired by the State Gov- 
ernment for the purpose of building cer- 
tain structures for the establishment of 
Central Jute Agricultural Research Sta- 
tion. These are the possibilities which 
were attached to the land in question. 
The learned Special Judge did not consi- 
der all these factors, But he took pains 
to find fault with the scheme prepared 
by P. W. 1. It is no doubt true that there 
was enough scope for further improve- 
ment of the scheme by which P. W.1 
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increased more. 
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wanted to lay out different plots for 
building purposes. In case the view of 
the Special L. A. Judge be accepted. the 
scheme could have been improved in the 
way indicated by the Special L. A. Judge. 
The value in that case might have been 
P. W. 1 wanted to make 
out a scheme which might be utilised by 
the ordinary middle class people. In this 
connection the reputation of the claimant 
for carrying on business in the land de- 
velopment matters was already establish- 

. It has transpired from the evidence 
that the claimant company did business 
in land development. They purchased 
lands, developing the same into small 
plots and sold them to public. The com- 
pany. in fact, developed the Tollygunge, 
Patipukur, Rishra and Dum Dum areas. 
In Rishra area a cottah of land develop= 
ed by them was sóld at Rs. 1,000/-, at 
Patipukur they were sold at Rs. 1,500/- to 
Rs. 1,600/- per cottach. That fact could 
not be denied by the opposite party L. A. 
Collector. In evidence it has also trans- 
pired that some brick manufacturing con- 
cerns Offered some premium for taking 
lease of the same for manufacturing 
bricks. The claimant did not agree to 
that proposal. It is in evidence that they 
purchased the land in the year 1939 and 
since then it is lying fallow. What was 
the object of investment of so much 
money by the claimant without deriving 
any profit whatsoever either by means of 
cultivation or by letting out to others? 
From this fact it is argued by Mr, Gupta 
that the claimant had an-idea to deve- 
lop that area and to sell the same to dif- 
ferent persons for the construction of 
their houses there, which place, atcording 
to Mr. Gupta, was eminently suited for 
that purpose. j 


16. In this connection we are to 
consider whether the potentiality of a 
land can be judged by reference to the 
possibility of the same being used in a 
particular manner before the.same was 
acquired, In order to ascertain the po- 
tentiality of the land, that fact has in- 
variably got to be considered in the 


manner as suggested above. A similar 
question came for consideration in the 
case of Sri Raja Vyricherla Narayana 


Gajapatiraju Bahdu Garu v. The Revenue 
Divisional Officer, reported in 43 Cal WN 
587 = (AIR 1939 PC 98) Their Lord- 
&hips of the Privy Council had observed 
like this: 


"It is plain that in ascertaining its 
value, the possibility of its being used 
for building purposes would have to be 
taken into account. It is equally plain, 
however, that the land must not be valu- 
ed as though it had already been built 
upon, a proposition that is embodied in 
Section 24 (5) of the Act and is sometimes 
expressed by saying that it is the possi- 
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bilities of the land and not its realised 
possibilities that must be taken into con- 
sideration.” 


Their Lordships further held that; 

“the ‘truth of the matter is that the 
value of the potentiality must be ascer- 
tained by the arbitrator on such mate- 
rials as are available to him and without 
indulging in feats of the imagination.” 


In the instant case the land possessing 
the possibility of being used for build- 
ing purposes has been stated by P. W. 1. 
The position of the lands, its surround« 
ing features, its proximity to two of the 
municipal towns and also it being situat- 
ed near Calcutta having bus route ser- 
vice at an interval of 15 minutes, go to 
show that the potentiality of the land for 
building purposes cannot be said to be an 
imaginary one. Had the land not been 
acquired, the claimant company could 
have developed that area for letting out 
the same in different small plots for sell-, 
ing the same to different persons,  Ac- 
cordingly, we are of the view that the 
said possibility for development of that 
sai for building purposes cannot be rul- 
out, 


17. The next question for further 
consideration is whether future possibili- 
ty can be considered in the matter of 
finding out the value of the property. A 
Similar point was raised in the case of 
Atmaram Bhagwant Ghadgay v. The Col- 
lector of Nagpur, reported in 33 Cal WN 
458 = (AIR 1929 PC 92) The observa- 
tion of their Lordships is as follows: 


"When lands have been acquired 
under the Land Acquisition Act, the 
owner is entitled to the value to himself 
of the property in its actual condition at 
the time of expropriation with all its 
existing advantages and with all its fu- 
ture possibilities excluding advantage 
due to the carrying out of the scheme for 
the purposes for which the property was 
acquired.” of 


In the instant case there is no evidence 
that after acquisition the price of the 
land has gone high. Only one construc- 
tion has been made for the purpose of 
establishing Central Jute Agricultural Re- 
search Station. It ts not an industry or 
no industrial organisation was set up 
there. It is only a research institution 
accommodating some persons, Be that as 
it may, there is no evidence that after 
the establishment of the said institute 
there, there was any scope of increasing 
the valuation of the land in that locality, 
if it is so increased it is increased for its 
suitableness for building purposes having 
different advantages attached to the land 
or its surrounding as already stated. 
Similar point also came in for considera- 
tion in the case of Province of Bengal v, 
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Uma Charan Law, reported in (1944) 48 
pes m 609. Mitter and Akram, JJ, 
eld: 


"the basis for the determination of 
the market value of the land within Sec- 
tion 23 (1) (i) of the Land Acquisition Act 
is the value of the land to the owner. 


But the value of the owner must be 
judged by an objective and not a subjec- 
tive standard. Ordinarily obejctive stan- 
dard would be the price, that an owner 
willing and not obliged to sell might rea- 
sonably expect to obtain from a willing 
purchaser, The property must be valued 
‘not only with reference to its condition 
at the time of declaration but its poten- 
tial value must be taken into considera- 
tion excluding any advantage due to the 
carrying out of the scheme for which the 
land is compulsorily acquired.” 


On the’ consideration of the above facts, 
we agree with Mr. Gupta that in such 
cases potentiality, if any, attached to the 
land, must be taken into consideration. 


18. Considering the nature and 
situation of the land acquired it is not 
only to consider the present purpose for 
which the land was used at the time 
when it was acquired but it has also got 
to be seen whether the same could 
have been used for more profitable 
purposes. The special adaptability of 
land for building purposes is an ele- 
ment to be taken into consideration for 
fixing the compensation. But at the 
same time the potential value cannot be 
based on any speculation or conjectures 
as to the use to which the land may be 
put to a distant future. In the instant 
case, however, the evidence on record 
and particularly from the evidence of the 
valuer it has been established that the 
lands acquired were fit for the purpose 
of being used for building purposes. 


19. The main factors now for our 
consideration is how the market value of 
the land acquired is to be determined. 
The following factors may be considered 
in that respect: 

(1) price paid for adjacent land: 

(2) price offered within a reasonable 

time; 

(3) opinion of valuer or expert. 


. 20. Let us take the first point as 
indicated above in order to consider the 
evidence which have been adduced by 
the parties concerned, We shall first of 
all discuss the documents produced on 
behalf of the State in. support of their 
valuation. Ext. A (1) is a sale deed dated 
24-3-1949. The area of .97 acre was sold 
at a sum of Hs. 400/- That document 
was executed by one Sri Hajendra Nath 
Sardar in favour of Santosh Kumar Kar- 
makar on the 24th day of May, 1949. The 
said Rajendra Nath Sardar hag been exa- 
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the claimants, It has transpired from his 

evidence that the properties in Ext. A (1) 

which is identical as in Ext. 3 (b) was 

reconveyed by Santosh Kumar to Rajen- 

dra Nath on the 17th April, 1951 by 

means of the document Ext, 3 (c) From 

the evidence of P. W. 2 it was sought to 

be established that either the said trans- 
action was a mortgage or it was a loan in 

substance, Whatever it might be the 

agreement was that after sometime tha 

land covered by Ext. A (1) was to be re- 

turned to the orizinal. owner Rajendra 

P. W. 2. From his evidence it has also 

transpired that the land covered by Ext. 

A (1) is situated about a mile away from 

the land acquired. He is undoubtedly a 

responsible person being the Presiden: of 

Siuli Union Board. For the reasons stat- 

ed the kibala Ext, A (1) cannot be taken 

as a document to find out the real value 

of the land at a time when they were 

sold under the circumstances mentioned 

above, Ext. A (2) is another sale deed 

executed by Anukul to Tarak on 30th 

May. 1949. .45 acre of land was.sold at 

a sum of Rs. 100/-. 'The said Anukul, the 

vendor has been examined by the ¢laim- 

ant as their witness No. 3 (P. W. 3): He 

has stated that Tarak- Chandra Mallick 

was his servant. It was a danga land. 

As he was his domestic servant, he want- 

ed to gift certain land as a consideration 

of his faithful service which he render- 

ed. But instead of executing the same as 

a deed of gift he mentioned the same as 

a deed of sale. The said explanation goes 

to show the reasans for under valuation 

made for the purpose of transferring that 

property to Tarak, his servant. Ext. A (3) 

is another sale deed which is dated 16th 

March, 1950. By that deed, .20 acre of. 
land was sold at a sum of Hs, 50/-. That 

was an undivided share sold by one co- 

sharer to another. The property was sold 

at so grossly inadequate price as the ven- 

dor decided to leave that village and to 

live elsewhere, These are the properties 

referred to above and covered by the : 
abovementioned documents and are all 
situated at Suryapore, The last  docu- 
ment is Ext. A which is dated 1-12-50. 
The property sold is .45 acre of land at 
a sum of Rs. 100/-. That was the pro- 
perty sold in the year 1950 by a Muslim. 
At that time a very uncertain situation 
was created after the partition of 
Bengal. Accordingly, ‘the said sale 
which was effected by a muslim 
cannot be taken as a standard of price 
with which the value of the land acquir- 
ed can be compared. Accordingly, none 
of the documents which have been pro- 
duced by the State can be accepted as 
comparable unit to determine the -trua 
value of the land acquired. 


21. We now turn to the docu- 
ments produced on behalf of the claim- 
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ants. 
is a lease for 10 years executed by one 
Ur edali in favour of Kamala Prosad 
Singh. That patta has been marked Ext. 
2 (a): It is dated 7-5-1950, 4.86 acres of 
land of mouza Nilgunj was settled by 
means of this document for a term of 
10 years. The amount of rent per year 
was fixed at Rs. 1,900/-. In other words, 
the annual rental of a bigha of land 
comes to Rs. 126/-. If the valuation is 
to be calculated on the basis of this deed 
then the annual rent of Rs. 126/- should 
be capitalised, at least 10 times in order 
to get the proper value of the land, This 
lease was made for manufacturing bricks. 
In this connection if Ext. 2 (b) be consi- 
dered, it is seen that one Mangal Mudi 
took lease of 4.42 acres of land of the 
mouza Nilgunj at an annual rental of 
Rs. 2,140/-. This lease was also taken for 
manufacturing bricks, The annual rental 
is thus seemed to be Rs. 152/- per bigha. 
On the basis of this deed if the market 
value of the land is calculated, then 10 
times of-the yearly rental may be taken 
to be proper value of the land covered by 
that deed, The  abovementioned two 
deeds, therefore, give an idea of the valu- 
ation of such lands to be more than 
Rs. 1,200/- per bigha. We have already 
referred to the deed, Ext. 3 (b) while 
considering Ext. A (1) In that connec- 
tion Ext, 3 (c) was also considered. We 
need not discuss those documents over 
again as it has elaborately been discussed 
at the proper place, Ext. 3 is a very re- 
levant document for.the purpose of con- 
sideration of the point at issue. This is 
also a sale deed executed by Giribala 
Dasi in favour of one  Nagendra Nath 
Bhowmick in respect of certain proper- 
. ties situated in mouza Nilgunj. .85 acre 
of land was sold at a price of Rupees 
1500/- or in other words the price of each 
bigha of land come to about Rupees 580/-. 
Mr. Sengupta has challenged the deed on 
the ground that this deed was of the year 
1953 long after the date of acquisition. 
Accordingly. Mr. Sengupta's contention is 
that this document should not be taken 
into consideration. We have already held 
that there are no materials on record to 
show that after the publication of the 
notification there was a rise in the price 
of the lands of that locality. We are 
therefore, of the view that in the instant 
case in the absence of such materials 
showing unexpected rise of the price of 
the lands in the locality, we cannot but 
hold that the document Ext. 3 was a 
bona fide one and the price fetched for 
the lands sold under that deed was the 
true market value of such lands at the 
time when the lands were acquired. In 
this:connection we may refer to a deci- 
sion of the case of State of West Bengal 
v, Secretary, Union Club  Purulia, re- 
ported in 76 Cal WN 296 — (AIR 1972 
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Cal 225) wherein Arun Kumar Mukheriee 
and M, M. Dutt, JJ., held: Í 


. “There is no rule that a post notifi- 
cation transaction of sale of land similar 
to the acquired land cannot be looked 
into. If in considering a post notification 
sale, the court finds that after the publi- 
cation of the notification, the price of the 
lands in the locality has been affected, in 
that: case, it will not be proper for the 
court to rely on such a transaction of 
sale, for it will not be of any guide for 
the determination of the market value of 
the acquired land." 


The abovementioned decision also sup-| 
ports our view that in certain circums-! 
tances post notification transaction of. 
sale can also be taken into consideration; 
in the matter of calculation of the mar- 
ket value of the land. In this case we are 
of the view that after the notification 
for acquisition of land concerned, there 
Was no impact on the price of the lands! 
of that locality as such tbe price of land 
covered by the Ext. 3 may also be taken 
as a guiding factor in the determination 
of the market value of the lands acquir- 
ed. We shall have occasion to refer to 
this document over again, when we shall 
consider the actual market value of the 
fend calculated on the basis of other fac- 
Ors. 





. 22. Mr, Gupta has drawn our atten- 
tion to the document Ext. 3 (a) the kobala 
by which the property was purchased by 
the claimants in the year 1939. We 
have already pointed out that on 
the basis of the valuation of the land as 
noted in Ext. 3 (a) the average value of 
the land covered by ‘that document is 
more than Rs. 260/- per bigha. Mr 
Gupta further contends that the learned 
Acquisition Judge has totally omitted to 
consider the time factor which is involv- 
ed in this case, The property purchased 
in the year 1939 at a certain price can 
never be sold at a lesser amount about 
12 years after. .The market value of the 
land depends upon a situation. special 
adaptability, advantages and inherent po- 
tentiality in the light of the demand of 
the land. It is an undisputed fact that 
in the vear 1950 uprooted people from 
the then East Pakistan (now Bangladesh) 
had to come to West Bengal in a help- 
less condition. In West Bengal they 
came in millions and had to be rehabilitat- 
ed. Thus it is seen that the situation 
having changed in between the year 
1939 and 1950 the value of the acquired 
land must be changed, particularly. the 
same being situated near Calcutta as 
well as near two other municipal towns, 
namely, Barackpore and Barasat. There 
must have been great demands of such 
lands to the people who came from East 
Pakistan. These are the matters which 
ought to have been considered by ‘the 
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learned Special Judge while he consider- 
ed to find out the market value of the 
land acquired. The omission on his part 
to consider the same must have result- 
ed in finding the compensattion at a gross- 
lv inadequate sum, 3 


23. Coming now to the second 
factor which is to be considered in the 
matter of finding out the market value of 
the land acquired. If any person is 
found to have offered to purchase any 
land at a price near about the relevant 
date of acquisition. it becomes a relevant 
fact for consideration. „In the instant 
case, however, we have noticed from the 
evidence that some persons offered to 
take lease of such lands for the manufac- 
ture of bricks. The claimants declined 
to grant that lease. From this fact it 
has been contended by Mr. Gupta that 
the annual rental of the lands, if let out 
by the claimants, could not have been 
less than the annual rental as noticed in 
the Exts. 2 and 2 (a) That one D. N. 
Mukherjee wanted to establish a brick 
field on the acquired land has been esta- 
blished by the evidence of P. W. 2. That 


is a circumstance which should be borne . 


in mind at the time of finding out the 
real market value of the property in 
question, 


24. The last factor which comes 
in for our consideration before we fix 
the market value of the land acquired is 
the opinion of the valuer or the expert. 
In the instant case P. W. 1 Hiran Kumar 
Sarkar, B. E. of the Calcutta University, 
an Engineer and valuer was appointed to 
assess the market value of the land in 
question which might have been preva- 
lent in the year 1950. He inspected the 
C. S, plots. According to him, some plots 
were situated in mouza Nilguni and others 
were situated in mouza Suryapore. He 
found the plots to be adjacent in a com- 
pact block. In the year 1959 he found 
the acquired land, situated on the tarma- 
eadam portion of Nilgunj road. The ac- 
quired lands were found very near the 
road from  Barrackpore to Barasat 
through which there is a bus route from 
Caleutta. On the eastern side of the ac- 
quired land there is a canal commonly 
known Noakhal The lands were found 
to be high and according to him, suitable, 
for building sites. Apart from that the 
hat did take place twice in a week that is 
the evidence of P. W, 1. We have dis- 
cussed about this previously at the rele- 
vant place, He also noted that since 1950 
brick manufacturing concerns sprung up 
in that locality. From the above consi- 
deration he was of the view that the 
lands acquired were suitable for build- 
ing purpose, 

23. On the basis of laying out of 


plots he wanted to parcel the lands in 
small area for the purpose of construc- 
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tion of buildings. He took into conside- 
vation the expenses to make the lands in 
question suitable for building plots. He 
also considered tne delay in getting the 
income out of the investment which could 
have been made for making the acquir- 
ed lands suitable for building purposes. 
On this consideration he found that the 
market value of the lands must have been 
at the rate at least of Rs. 1,200/- per 
bigha, 


26. He also considered two docu- 
ments Exts. 2 and 2 (a) and came to a 
conclusion that on the basis of these 


documents if the market value is calcu- 
lated, Rs. 1,200/- per bigha could be ex- 
pected as the price of the same. 


21. Above are the materials which 
are found on the records from v;hich we 
come to the conclusion as to whether the 
market value found by L. A. Collector 
and approved by the Special L. A. Judge 
Was correct, We have already stated that 
it is difficult to get the value of the simi- 
lar lands with similar advantages sold at 
the same time for the purpose of compa- 
rison in order to arrive at the correct 
valuation of the land acquired. But still 
then some process is to be fevnd out, to 
find out the market value of the lard so 
acquired which a willing purchaser can 
be expected to cffer to a willing vendor 
This is a process which, of course, can- 
not be always found with mathematical 
precision or accuracy. In the instant case 
fo avoid that difficulty and to make the 
valuation and to find the real market 
value of the lands acquired, we think it 
proper to take average of certain prices 
which will be presently noted. it may be 
considered under four heads, namely. 


(1) The average price of 
the lands sold per bigha 
in the year 1939 is 

(2) The L, A, Collector found 
the market value of such 
lands per bigha in the 
year 1950. 

(3) The market value per 
bigha of the lands acquir- 
ed, if calculated on the 
basis of Exhibits 2 and 2a 
is: 


278/- 


Xs. 


Hs  200/- 


1,200/- 

(4) The market value per 
bigha of the land as per 
opinion of the expert, the 
valuer, who calculated 
the same on the basis cf 
laying out in different 
plots is at least: 


.. We find, therefore, there is 
difference between the amounts 
bases referred to above, If we take an 
average of the three items described 
under first three heads. market value of 
the land pe: bigha comes to Rs. 580/- ap- 
proximately, That is the value which we 


zm 
u 


1.200/- 


muf cf 
on toe 
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also find on the basis of Ext, 3, the re- 
ference to which has already "been made. 
Considering the above facts and the 
materials on record we fix the market 
value of the lands acquired at the rate of 
Hs. 580/- per bigha. It may, however, 
be mentioned that it relates to the danga 
and sali lands excluding the trees. 


28. In this connection we may 
mention that the parties failed to 
adduce any evidence in the matter of 


price of tank or doba. Accordingly, we 
accept the said price as has been found 
by L. A, Collector and approved by the 
Special L. A, Judge. We may also note 
here that price of the trees has also not 
been challenged by the claimants before 
us, 


29. In this connecfion Mr. Gupta 
has submitted that the L, A. Collector 
and Special Land Acquisition Judge com- 
mitted error in disallowing the statutory 
allowance as provided in sub-section (2) 
of Section 23 of the Act which runs as 
follows: 


"In addition to the market value of 


thé land above provided, the court shall . 


in every case award a sum of 15 percen- 
tum of such market value, in considera- 
tion of the compulsory nature of the ac- 
quisition". 

It is contended that the market value of 
the land must include the price of the 
trees as well Our attention has been 
drawn to the definition of the land in 
cl. (a) of Section 3. The expression ‘land’ 
has been defined:— 


“Expression ‘land’ includes benefit to 
arise out of land, Mr, Gupta, contends 
that the trees being profit a pendre the 
benefit which is derived from the earth, 
it is only for the convenience of calcula- 
tion of value of the land. the value of the 
trees hag been separately considered. We 
find force in the said argument of Mr. 
Gupta. Mr. Sengupta, on the other hand 
contends by referring to the paragraph 
second of sub-sec. (1) of Sec. 23 that the 
standing crops or trees are to be separate- 
ly valued by the Collector. and as such 
it could not come in the purview of sub- 
section (2) of Section 23 of the Act. Simi- 
lar question came for discussion in the 
ease of Chaturbhuj Pande v. Collector, 
Raigarh reported in AIR 1969 SC 255, 

(Contd. on Col 2) 
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A. 1. R. 
Their Lordships (R. S; Bachawat and K., 


: S, Hedge JJ.) held therein: 


"The High Court in our opinion was 
wrong in disallowing the statutory  al- 
lowance permitted under Section 23 (2): 
over the value of the trees. The High 
Court erred in thinking that the value 
of the trees falls under the 2nd clause of 
Section 23 (1) The ist clause provides 
for determining the market value of the 
land acquired. Section 3 (a) prescribes 
that the expression ‘land’ includes bene- 
fit to arise out of land, and things attach- 
ed to 'the earth or permanently fastened 
to anything attached to the earth. 
Therefore, the trees that were standing 
on the land were a component part of 
the land acquired. The High Court fail- 
ed'to notice that what: was acquired are 
not trees but the land as such. The value 
of the trees was ascertained only for the 
purpose of fixing the market value of the 
land, On the value of the land as deter- 
mined the court was bound to allow 15% 
allowance provided by Section 23 (2) of 
the Act,” 


For the reasons stated, the value of the 
irees is to be added to the value of the 
land to find the market value and to cal- 
culate solatium at the rate of 159b to be 
paid on the same. Market value so cal- 
culated comes to Rs, 610/- per bigha on 
an average. 


30. As we have already referred 
to the provisions secondly in sub-sec- 
tion (1) of Section 23 of the Act we ora 
of the view that the said provisions re- 
late to the value of the crops or trees 
that may have grown on the land be- 
tween the date of declaration of the in= 
tention to acquire and the date of Collec 
tor’s taking possession. The said view of 
ours gets support from ithe decisfon of the 
case of Bhusan Chandra Samanta v. The 
Secretary of State for India, reported fn 
(1936) 40 Cal WN 1034, We, therefore, 
hold that the claimants are entitled to 
get 15% solatium on the value of tha 
trees as well. As the huge sum of money 
is lying blocked for so many years, wa 
allow interest at the rate of 6% to be paid 
on the excess amoung found due, 


31. The net result of our discuss 
sion may further be stated like this; — 


In L. A. Case No. D9/1 of 1951-52 13bighas 12 cottahs and 14 chataks of danga 


lands were acquired and the same wasconsidered in Serial No, 5. 
The compensation awarded was onthe following head: 
4. The market value of the land at ‘As. P. 
the rate of Hs. 260/- per bigha 3,547 6 0 
2. S, A, at the rate of 15% 532 1 9 
3. Interest at the rate of 695 for one 244 2 0 
year. 364 8 0 
4. Pri f trees, 
ESRA Total 4,688 TE 
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In Serial No. 8, 2 bighas 19 cottahs and 14 chataks danga land and 15 cot- 


tahs 12 chataks doba 
Towing heads by L. A. Collector. 


1, The market value of danga land af 
the rate of Rs, 260/- per bigha. 

2. The same of doba land at the rate 
of Rs. 130/- per bigha. 

3. S. A. at the rate of 15% 

4. 


Interest at tha rate of 6% for a 
year, 
5. Trees, 


were involved.Compensation was awarded on the fol- 





Rs, As. P, 
778 6 0 
102 6 0 
_ 133 2 0 
Total» 1,012 44 0 
80 12 0 
103 10 0 
Toteb- — 1,177 4 0 


In Serial No. 10 of the Collector's awardl96 bighas 13 cottahs and 13 chataks of 
danga land, 8 bighas 3 cottahs and 5 chataks of tank and 4 bighas 19 cottahs and 


$5 chataks were the road lands, 


The L. A. Collector's award was to this effecti-~ 


4$. Value of danga and sali lands af 
the rate of Rs. 260/- per bigha. 

2. Value of tank at the rate of Rupees 
130/- per bigha. 

3, Value of the road land at the rata 
of Rs. 65/~ per bigha. 


4. S. A. at the rate of 15% 

5. Interest at the rate of 6% for a 
year. 

6, Trees, 


Rs, As, p. 
51,139 . 8 0 
1,061 8 6 
324 6 3 
Totals — 52,515 7 9 
7,878 13 L 
3,624 4 0 
7,765 10 3 
Total:—- 71,794 3 3 


The above award is the subject-matter in Appeal No. 338 of 1960. 


In L. A. Case No. D 9/3 of 1951-52before the L. A. Collector 35 bighas 18 
eottahs 2 chataks of danga lands were thesubiect-matter, The compensation award« 


& was under the following heads: 


1. The value of the land at the rata 
of Rs, 260/- per bigha. 

2. S. A; at the rate of 15%. 

8, Interes? at the rate of 6% for one 
year, 


Es, 0,335.62 P, 
Rs, 1,400.34 P, 
Rs. 644,16 P. 
Totak—— Rs. 11,380.12 P. 


The above is the subject-matter of ourconsideration in Appeal No. 339 of 1960, 


In Serial No. 3 of the award in theL, A. Case No, D9/2 of 1951-52. 10 bighas 
2 cottahg 1 chatak of danga land was involved, Tha compensation awarded was 


€n the following heads. 


l. The value of the land at the rate 
of Rs. 260/- per bigha, 

2. S. A. at the rate of 15%. 

3. Interest at the rate of 6% for one 


year, 


The above award is the subject-mat- 
fer of our consideration in Appeal No, 
840 of 1960. 


32. The above break up of the 

compensation in the above mentioned 

cases have been supplied by Mr. Gupta 

with a copy to Mr. Sengupta. The cor- 

fectness of those figures have not been 

erased by the learned Government? 
eader, 


Rs, 2,626.81 P, 

Rs, 394.02 P, 

Rs, 181.25 P. 

Totali— Rs. 3,202.08 P. 
33. The above figure had to be 


supplied only for the purpose of calcula- 
fon of the excess to be paid to the claim- 
ants on the basis of our finding that the 
market value of the danga and sali lands 
is Q Hs, 580/- per bigha and also for our 
finding that the 15% S. A. is payable 

o on the price of the trees, Those 
figures are also necessary to be consider- 
ed for fixing the interest on the excess 
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amount payable to them. We according- 
ly direct for the modification of the award 
in the following terms: 

The market value of the danga and 
sali lands are to be calculated at the rate 
of Rs. 580/- per bigha, that of tank and 
doba at the rate of Rs. 130/- per bigha 
and that of road land at the rate of 
Rs. 65 per bigha, To the same, the value 
of the trees which have not been disput- 
ed, will be added. The said amount wili 
be taken into consideration for the pur- 
pose of awarding further additional com- 
pensation at the rate of 15% on such 
market value as provided in sub-section 
(2) of Section 23 of the Act. From the 
amount so found, the sum already paid to 
the elaimants on the basis of L. A. Col- 
lector's award are to be deducted. The 
balance thus. found is the excess amount 
to be paid by the State Government, 
through the L. A. Collector, with 695 
interest on the same to be calculated from 
29-1-1951, the date of taking possession 
of the acquired land till payment of the 
amount so found due, to the claimants. 


34. The excess amount on differ- 
ent heads as indicated above is to be de- 
posited in the court of Special Land Ac- 
quisition Judge at Alipore, or to be paid 
to the claimants within three months 
from the date of the receipt of the re- 
cords by the Special Land Acquisition 
Court, 

35. In the result, the appeals are 
partly allowed with proportionate costs. 
The judgment and the decree of the Spe- 
cial Judge in the three cases are hereby 
set aside, The respondent, the State of 
West Bengal is directed to deposit the 
excess amount in the manner and within 
the time as indicated in this judgment, 
failing which claimants will realise the 
same in accordance with law. 

36. Hearing fee is assessed at 10 
Gold Mohurs in each appeal. 

R. BHATTACHARYA, J.:— I agree. 

Appeals partly allowed. 
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(A) Brief Note:— In the event of a 
partition between the sons, the mother 
who has already inherited the share of a 
deceased son. is entitled to a further 
share under the Hindu Law. Her share 
will be equal to that of a son, after de- 
ducting the value of stridhana, which she 
may have received from her husband or 
father-in-law. Except in the case of a 
stridhana which the mother might have 
received from her husband or father-in- 
law, no other stridhana or property re- 
ceived by her from any other person or 
from eny other source can be taken into 
consideration for the purpose of deter- 
mining her share, (1878) ILR 3 Cal 149 
and (1909) ILR 36 Cal 75. Approved: ILR 
(1946) 1 Cal 128, overruled, 

(Paras 13, 14) 


(B) Index Note:— Hindu Law — 
Texts — Authority of — Effect of judicial 
precedents — Judicial Precedents. AIR 
1923 Mad 215 (FB) and AIR 1965 SC 1349 
and AXR 1943 Cal 613, Rel. on. 


(Bi Brief Note:— Judicial prece- 
dents though founded on reasonable and 
logical grounds cannot give jurisdiction 
to Courts to change law as laid down in 
the texts of Hindu Law. A Court of law 
is concerned with the application of the 
law to the facts of the case before it and 
while it has jurisdiction to interpret the 
law where the law is ambiguous or not 
clear, it has no jurisdiction to add to the 
law. ATR 1923 Mad 215 (FB) and AIR 
1965 SC 1349 ang AIR 1943 Cal 613, Re- 
lied on. (Para 11) 
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H, K. Mitter. for Plaintiff; Dipankar 
Ghosh (for No. 1) and K. P. Basu with 
Py K. Saha Ray (for No. 5) for Defen- 

ants. 


M. M. DUTT, J.:— This suit has been 
referred to the Special Bench by our 
learned brother R. M, Datta, J.. under 
Chapter V, Rule 2 of the Original Side 
Rules. - The question which arose before 

' the learned Judge and which we are to 
consider is, whether in the event of a 
partition between the sons, the mother 

(Contd. on Col. 2) 
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who has already inherited the share of a 
deceased son is entitled to a further share 


under the Hindu Law. In two Single 
Bench decisions of this Court in Jugo- 
mohan Haldar v. Sarodamoyee  Dossee 


(1878) ILR 3 Cal 149 and Poorendra Nath 
Sen v. Srimati Hemangini Dassi (1909) 
TLR 36 Cal 75, it has been held that the 
mother is entitled to a share even though 
she has already inherited the share of a 
deceased son. A contrary view has been 
taken by S. R. Das J. (as he then was} 
in Indu Bhusan Chatterji v. Mritunijoy 
PalILR (1946) 1 Cal 128. Before we con- 
sider the question, the facts of the case 
may be stated in brief. 


2. The plaintiff Milan Kumar Das 
has instituted the suit, for partition of the 
properties in suit by metes and bounds 
and allotments of the respective shares of 
the parties. The relationship of the par- 
ties will appear from the following 
genealogical table as set out in paragraph 
1 of the plaint. 


GOUR CHANDRA DAS 
(died 1927) 
uu 


Widow Sm. Purnasashi Dassi 
Ipse No. 1) 





HET. i 


l | l 
Daughter 


Son Daughter Son Son Son . 
Siddeswar Champaklata Manick Ashalate Jahar Pashuoati 
(Died in 1939) Defendant No. 2) (Died 29-3-47) (Defendant No. 3) (Died inae (Defendant No. 4) 

Widow Widow 

Mira Rani Sandhabale Dassi Lekharani 

(remerried in 1950) (lst wife died in (Defendant 
uly 1944) No. 5) 
Son (relationship disputed) 

Milan 1 

(Plaintiff) Son 


3. The properties in suit belonged 
to one Gour Chandra Das, a Hindu gov- 
erned by Dayabhaga School of Hindu 
Law, who died intestate on October 13, 
1927, leaving his widow Sm. Purnasashi 
Dassi and four sons, namely, Siddheswar 
Das. since deceased, Manicklal Das, since 
deceased, Jaharlal Das, since deceased 
and Pasupati Das as his heirs and legal 
representatives and two daughters, name- 
ly, Champklata and Ashalata. Sid- 
dheswar having died a bachelor his 1/4th 
share in the properties was inherited by 
his mother  Purnasashi, The plaintiff 
Milan Das is the son of Manick. Both the 
plaintiff and his mother Mira inherited 
the share of Manick. On the re-marriage 
of his mother, the plaintiff Milan has be- 
come the full owner of the share of his 
deceased father in the properties. Du- 
ring the pendency of the suit, Pasupati 
died unmarried and his share was inhe- 
rited by Purnasashi under the Hindu 
Succession Act, 1956. It may be stated 





Pannalal Das 
Defendant No. 6 
(relationship disputed), 


here, that by a registered deed of settle- 
ment Purnasashi absolutely transferred 
and conveyed the 1/4th share inherited 
by her as heiress of Siddheswar in the 
joint properties in favour of her daugh- 
ters Champaklata and Ashalata as joint 
trustees, to hold the same for her bene- 
fit during her life time and after her 
death, to get the same absolutely in equal 
shares, After the death of Pasupati, the 
plaint was amended and Lekharani who 
was the defendant No. 5 was described 
as defendant No. 4. It is admitted be- 
fore us on behalf of the parties that only 
Lekharani is the lawfully wedded wife of 
Jahar and that Pannalal has no interest 
in the properties in suit. We are told 
that Pannalal’s name has since been ex- 
punged from the suit and he is no lon- 
ger a party. In paragraph 13 (b) of. the 
amended plaint. it has been stated that 
the parties to the suit are entitled to the 
following shares: 
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The plaintiff, Milan 
Kr. Das ` 


ł/5th share. 
The defendant No. 1 : 


‘Sm. Purnasash? Dassi' 2/5th share. 
The defendants Nos, 2 

and 3 Sm. Champaklata 

and Sm. Ashalata as 

trustees 1/5th share, 


The defendant No. 4, 
Sm, Lekharani Das 1j5th share. 


The suit has been contested by the de- 
fendant No. 4, Lekharani, the widow of 
Jahar., The defendants Nos. 1, 2 and 3 
have supported the case of the plaintiff. 
The principal defence of Lekharani is 
that Purnasashi having inherited an un- 
divided 1/4th share of her deceased son 
Siddheswar ag his sole heiress under the 
Hindu Law, she is not entitled to any 
residence or maintenance. She denies 
that Purnasash? is entitled to a further 
share in the joint properties on partition 
thereof. Accordingly. she claims 1/4th 
shave in the properties in suit. The fol- 
lowing issues were framed at the trial of 
the suit: 

(1) Is the defendant No. 1 Sm. 
purnasashi Dassi entitled to a share in 
respect of the estate of her husband - 
Gour Chandra Das in view of her inhe- 
ting her predeceased son's share in the 
property in suit? 

(2) What would be the respective 
Shares of the parties and to what relief 
would they be entitled ? 


4, We are, therefore, mainly con- 
cerned with the question whether Purna- 
sashi is entitled to a further 1/5th share 
ín the properties in suit, for she has al- 
ready inherited the undivided 1/4th share 
of Siddheswar long before the institution 
of the suit. Mr. Dipankar Ghosh, ap- 
pearing for the defendant No. 1 Sm. Pur- 
nasashi Dass? submits that the question 
should be considered with reference to 
the texts of Hindu Law, He has placed 
before us the texts from Setler’s Hindu 
Law on inheritance and has pressed us 
to consider the same in order to ascer- 
tain the true legal position. We also feel 
the necessity of referring to the texts of 
Hindu Law so as to resolve the conflict 
of judicial opinions on the question. 


5. The most relevant and impor- 
fant text of Hindu Law on the point is 
that of Yainavalkya, one of the Smriti 
writers. He says: 


“If he (father) makes the allotments 
equal, his wives, to whom no separate 
property has been given by the husband 
or the father-in-law, must be rendered 
partakers of like portions. (Yajnavalkya 
IL 116—Setlur Page 9, Para 8)" 

This text of Yainavalkya has been inter- 
preted by Mitakshara as follows: 

"When the father, by his own. choice, 
makes all his sons partakers of equal pors 
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tions, his wives, to whom peculiar pro- 
perty had not been given by their hus- 
band, or by their father-in-law, must be 
made partakers of shares equal to those of 
Sons, But, if separate property had been 
given io a woman, the author subsequent- 
ly directs half a share to be allotted to 
her: or if any had been given, let hfm as- 
sign the half",  (Mitakshara, Chapter 1, 
Section 2, Para 9 — Setlur, Page 9)." 
This text of Yajnavalkya and the inter- 
pretation of Mitakshara relate to a parti- 
tion taking place during the lifetime of 
the father. It is clear that when a parti- 
tion takes place during the lifetime of 
the father, his wife, that 1s, mother of 
the sons will get a share equal to that 
of a son provided she had not received 
from her husband or her father-in-law 
any property and, in that event, she wil! 
only get ‘arddha’ or half, Mitakshara, 
therefore allows a half share to the wife if 
she had received any property from her 
husband or father-in-law. The expression 
‘arddha’ or ‘half’ has been interpreted in 
judicizl decisions to mean that she takes 
so much as with such separate property 
would amount to a share equal to that 
of one of the sons (See Jairam Nathu v. 
Nathu  Shamii, (1904) ILR 31 Bom 54; 
Jodoonath v. Brojonath, (1910) 12 Bom LR 
385; Kishori Mohun Ghose v. Moni Mohun 
Ghose, (1886) ILR 12 Cal 165;  Laljeet- 
Singh v. Raj Coomar, (1910) 20 Suth WR 
336 (337). Now there is no dispute on 
the point, and the text of  Yajnavalkya 
as interpreted by Mitakshara comes to 
this -that on a partition during the life 
time cf the father, the mother is entitled 
to a share equal to that of the sons, 
minus what she might have received as 
separate property from her husband or 
her father-in-law. In other words, at 
the time of the allotment of the share to 
her ske would be debited with the value 
of any separate property which she 
might have received from her husband 
or fatner-in-law. 

6, Ás has been already noticed, 
the text of Yajnavalkya and the inter- 
pretation put thereon by Mitakshara re- 
late to the allotment of a share to the 
mother when partition or distribution of 
properties takes place during the life 
time of the father. In the instant case, 
we are concerned with the question of 
allotment of a share to the mother after 
the death of the father. On this point, 
Yajnavalkya says 

“Of heirs dividing after the death of 
the father, let the mother also take an 
equal share”  (Yainavalkya, II, 124 — 
Setlur, Page 21). 


In this text nothing has been stated what 
would happen when the mother had re- 
ceived separate property from her hus- 
band or father-in-law. This text of Yaj- 
navalkya has been interpreted and ex- 
plained by Mitakshara as follows) 
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“Of heirs making a partition after 
the decease of the father, the mother 
shall take a share equal to that of her 
sons; provided no stridhana had been 
given to her, But, if any had been re- 
ceived by her, she is entitled to half a 
share, as will be explained." (Mitake 
shara, Chapter 1. Section VII, Paragraph 
2— 'Setlur, Page 22). 

Mitakshara almost adopts tbe same, inter- 
pretation as in the case of partition taking 
place during the life time of the father, 
except that the receipt of separate pro- 
perty of Stridhana by the mother has 
not been limited to her receipt of the 
same from her husband or her father-in- 
law. No explanation in this regard has 
been given by the Mitakshara although 
jt has been stated that it will be explain- 
ed. Prima facie it may mean that Stri- 
dhana which the mother gets from any 
person, she will be given a share after 
debiting the value of such Stridhana, At 
the same time, the words "as will be ege 
plained" are significant and it will not 
be unreasonable to infer that Mitakshara 
has intended to put a limitation on stri- 
dhana she gets, limiting it to only that 
stridhana which she receives from per- 
sons having particuler kinds of relation- 
ship with her. In our view, there is no 
apparent distinction between a partition 
taking place during the life time of the 
father and that taking place after his 
' death. In this connection, we may refer 
to the text of Yajnavalkya relating to 
the right of a wife when her husband 
marries for the second time, Yajnavalkya 
Says: 


"To a woman, whose husband mar- 
ries a second wife, let him give an equal 
sum for the supersession, provided no 
separate property have been bestowed on 
her; but, if any have been, let him allot 
half.” (Setlur, Chapter II, Section 11, 
Page 60. Paragraph 34). 


This text has been interpreted by Mitak- 
shara as follows— 


"She is said to be superseded, over 
whom a marriage is contracted, To a 
wife so superseded, as much should be 
given on account of the supersession, as 
is expended for the second marriage: 
provided separate property had not been 
previously given to her by her husband, 
or by her father-in-law. But, if such pro- 
perty had been already bestowed on her, 
half the sum expended on the second 
marriage should be given. Here the word 
‘half’? (arddha) does not intend an exact 
moiety. So much therefore should be 
paid, as will make the wealth. already 
conferred on her equal to the prescribed 
amount of compensation. Such is the 
meaning.” 

If the text of Yajnavalkya is literally 
construed it means that if the wife had 
received any separate property from any 
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person, in that case, she will get half. In 
interpreting the text Mitakshara has 
limited the gift to one by her husband or 
her father-in-law, In our view, a similar 
interpretation has been intended to be 
put by Mitakshara on the text of Yajna- 
valkya relating to. the right of the mother 
when a partition takes place after the 
death of the father, In this connection, 
it may be pointed out that J. C. Ghose in 
his book on the Principles of Hindu Law 
seems to have taken the same view as we 
have taken. for after stating the text of 
Mitakshara (Chapter 1, Section VII, para- 
graph 2) relating to the right of the 
mother to a shere on partition after the 
decease of the father, he refers to the | 
explanation of Mitakshara on text of 
Yajnavalkya when the husband marries 
a second wife. (See J. C. Ghose’s the 
Principles of Hindu Law — 3rd Ed. — 
third footnote — page 116). 

7. In the instant case, the parties 
are governed by the  Dayabhaga School 
of Hindu Law. We are, therefore, more 
concerned with the position under the 
Dayabhaga Law than that under the Mi- 
takshara. We are now to consider what 
according to Dayabhaga (is) the right of a 
mother to a share on partition, Brihas- 
pati. another Smriti writer says: 

"But on his death the mother shall 
take a son's share. The mother shall 
share equally with the sons; the maiden 
shall take fourth Det of the shares" 
(Brihaspati XXV. 64) 

Jimutavahana of Dayabhaga follows Bri- 
haspati and also the text of Yajnavalkya 
referred to above and says: 

"When partition is made by brothers 
of the whole blood after the death of the 
father, an equal share must be given to 
ihe mother. For the text states: ‘The 
mother should be made an equal sharer". 
(Dayabhaga, Chapter II, Section 2, Para 
29 — Setlur Page 26)” 

He also says: 

“The equal participation of the 
mother with the brothers takes effect, if 
no separate property had been given to 
the woman: But, if any have been given, 
she has a half. ............... 

So Yajnavalkya declares— 


"If he make tthe allotments equal, his 
wives, to whom no separate property has 
been given by their husband, or ther 
father-in-law. must be rendered par- 
takers of like portions". (Dayabhaga, 
Chapter IH, Section 2, Para 31 — Setlur 
Page 27). 


Jt thus appears that according to Daya- 
bhaga only the separate property which 
the mother might have received from her 
husband op her father-in-law will be 
taken into account in the allotment of a 
share io her on à partition taking place 
between her sons after the death of their 
father. There is, therefore, no ambiguity 
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whatsoever so far as the interpretation 
which has been made by Dayabhaga as to 
the nature of Stridhana which has to be 
considered at the time of partition be- 
tween -the sons after the death of their 
father. "The law has been clearly stated 
in Mulla's Hindu Law, 13th Edition, Arti- 
cle 353 (1) Page 396 as follows: 


"As under the  Mitakshara Law, so 
under the Dayabhaga Law, a mother can- 
not herself demand a partition; bu: if a 
partition takes place between her sons 
she is entitled to a share equal to that of 
a son after deducting the value of the 
Stridhane, if any, which she may have 
noce from her husband or father-in- 
aw." 


According to Mulla, therefore, there is no 
distinction between the Mitakshara Law 
and the Dayabhaga Law and we are also 
of the same view. We have referred to 
the texts of Smriti writers and the inter- 
pretations put on them by the Mitakshara 
and the Dayabhaga for the purpose of 
ascertaining as to the type of Stridhana 
or separate property which may be taken 
into consideration at the time of allot- 
ment of a share to a mother or a wife 
when a partition takes place between the 
sons during or after the life time of the 
father, So far as the texts and the Mitak- 
shara and the Dayabhaga Law are con- 
cerned, it appears to be well established 
that the type of Stridhana, the value of 
which will be takén into consideration, 
is limited to the stridhana received by 
her from her husband or her father-in- 
law. The Hindu Law, therefore, does 
not recognise any other  Stridhana for 
the purpose of allotment of a share to 
the wife or mother. The law appears to 
be very clear in this respect. 


8. Coming back to the instant 
case, the question we are to answer is 
whether Purnasashi Dassi is entitled to a 
further share when she had already re- 
ceived by inheritance, the share of Sid- 
dheswar in the properties in suit. If we 
are to answer this question on the basis 
of the texts of Hindu Law. then our ans- 
wer must be in the affirmative, for it has 
been already noticed that under the 
Hindu Law the separate property which 
a mother or a wife had received from 
her husband or her father-in-law can 
only be taken into consideration in the 
matter of allotment of a share to her. It 
does not lay down that from whichever 
source the’ property comes to the woman, 
the value of it will be deducted from the 
share that will be given to her. In the 
two Single Bench decisions of this Court 
in (1878) ILR 3 Cal 149 and (1909) ILR 36 
Cal 75 referred to above, it has been held 
that the mother is entitled to a share in 
her own right upon partition between her 
surviving sons even though she has re- 
ceived the share of a deceased son as 
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heiress, S. R. Das, J., has taken a cont- 
rary view in Indu Bhusan Chatterji’s case 
ILR (1946) 1 Cal 128 referred to above. 
It has been held by Das J. that when 
the mother had already inherited the 


Share of a deceased son which was suffi- 


cient for her maintenance, she was not 
entitled to any further share on partition. 
The reasons which have been given by 
his Lordship in taking this view may be 
Stated in brief as follows: 


9, According to notion of-ancient 
Hindu Law-givers, a wife acquired from 
the moment of her marriage, a co-owner- 
ship in her husband's property by reason 
of her being the lawfully wedded wife. 
This co-ownership was regarded as a sub- 
ordinate right, for the wife or the mother 
was not entitled to sever her share 
against the will of the husband or after 
his death against that of her sons. On a 
partition between the husband and the 
Sons cr on a partition after the death of 
the husband amongst the sons a share 
equal to that of a son was given to her. 
This was the basis why a share was given 
to her on partition between the sons. 
This basis of co-ownership has been sha- 
ken and altered by judicial decisions and 
it is now taken for granted and firmly 
established that the share allotted to the 
wife or the mother on partition is so al- 
lotted to her for purposes of her mainte- 
nance. The old theory of co-ownership 
of the wife in the husband's property, on 
which the texts of the Hindu Law-givers 
enjoining the allotment of a share to a 
wife or mother were presumably based, 
no longer holds good and the right of the 
wife or the mother to a share on parii- 
tion is now based on her right to mainte- 
nance. If maintenance be the basis of 
her right to a share on partition, then her 
want and necessities must be one of the 
important factors to be taken into consi- 
deration and if her separate proper- 
ties are to be taken into consi- 
deration to judge of her wants and ne- 
cessities then all productive separate pro- 
perties derived from all sources should 
be so taken into consideration, In this 
view. of the matter, there can be no rea- 
son why the share inherited by the 
mother from a son should not be taken 
into consideration in arriving at the 
quantum of share to be allotted to her on 
a partition amongst her surviving sons. 
This share she inherits would have been 
liable for her maintenance had the son 
who was. the owner thereof been alive. It 
follows, therefore, that st least so much 
of this share as would have been liable 
for hey maintenance in the hands of her 
son had he been alive must be taken into 
consideration in assessing her mainte- 
nance. As her right to maintenance is 
the basis of her right to a share and as 
her wants are the basis of the quantum 
of maintenance, if the share inherited by 
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her is sufficient for her maintenance, hav- 
ing regard to the other circumstances 
which must be considered, namely. the 
extent of the family properties and her 
status and station in life, then she is not 
entitled to any more share out of family 
properties, just as a wife or a mother, 
who had already received stridhana from 
her husband or her father-in-law in ex- 


“cess of her share would not be entitled 


to receive anything more on partition, 


10. It thus appears that the only 
reason which has commended to S. R. 
Das, J., is the shifting of the basis of the 
rule of Hindu Law as to the mother's 
right to a share on partition, from co- 
ownership to maintenance. According to 
him, if the óbject of giving her a share 
is to provide for her maintenance, then 
when she is already in possession of pro- 
perty which is sufficient for her mainte- 
nance, it will be against the said object 
and, consequently, against the rule of 
Hindu Law to give her a further share on 
partition in lieu of her maintenance, no 
matter from. whichever source she has 
received the property.' 


11, We must frankly confess that 
the view which has been taken by Das, 
J., is a quite reasonable and logical view. 
There is considerable force in the reasons 
which have been given by his Lordship 
in support of the said view. Mr. Ghosh, 
(however. submits that a Court of law is 
iconcerned with the application of the law 
Ps the facts of the case before it and that 
iwhile it has jurisdiction to interprete the 
law where the Jaw is ambiguous or not 
clear, it has no jurisdiction to add to the 
Jaw. It is contended by him. that the 
Hindu Law on: this point based on the 
texts which have been already referred 
to, is well established and under the 
Hindu Law the only type of Stridhana or 
separate property which can be taken 
into consideration in allotting a share to 
the wife or the mother is that which she 
had received from her husband or her 
father-in-law, e submits that the 
Hindu Law not having recognised any 
other kind of  Stridhana or any other 
source from which the wife or the mother 
receives a stridhana or separate property, 
the property which she has got by inhe- 
ritance from her deceased son eannot be 
taken into consideration in fixing the 
quantum of property that may be allot- 
ted to her on partition. It is further con- 
tended by him that the law on this point 
may be unreasonable and illogical and 
that the view which has been expressed 
by Das, J., may be quite logical, but that 
wil be no ground for substituting this 
logical view for the well-established law 
on the point to make it sensible and logi- 
cal It is said that only Parliament can 
amend the law and that in the absence of 
any enactment by Parliament.the law 
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which is in force and adopted and fol- 
lowed in judicial decisions since a long 
time past cannot be ignored on the ground 
that it is unreasonable and illogical. 


12. In our view, there is consi- 
derable force in the contentions of Mr. 
Ghosh. It is true that the theory of co- 
ownership no longer holds good and it is 
now substituted by the theory of main- 
tenance as the basis or the underlying 
principle for allotting a share to a wife 
or mother on partition. It has been held 
in a long series of decisions including 
those of the Privy Council that when a 
share is given to a wife or a mother when 
a partition takes place between her hus- 
band and the sons or between the sons 
after the death of her husband, it is 
given to ,her in lieu of her maintenance 
(See Sheo Dyal Tewaree v. Judoonath 
Tewaree, (1868) 9 Suth WR 61; Smt. 
Hemangini Dasi v. Kedar Nath Kudu 
Chowdhury, (1889) 16 Ind App 115 (PC) 
Sorolah Dossee v. Bhoobun Mohun 
Neoghy, (1888) ILR 15 Cal 292; Hridoy 
Kant Bhattacharjee v. Behari Lal Mooker- 
jee, (1907) 11 Cal WN 239; Sashi Bhusan 
Shaw v Hari Narayan Shaw. AIR 1921 
Cal 202; Hira Lal Mandal v. Sankar Lal 
Mandal, ILR (1938) 2 Cal 250 = (AIR 1939 
Cal 116); Pratapmull Agarwalla v. Dhana- 
bati, 63 Ind App 33=(AIR 1936 PC 20). 
We are not, however, concerned with the 
basis or the underlying principle but we 
are concerned with the law on the point. 
In Jugomohan Halder’s case (1878) ILR 3 
Cal 149 and Poorendra Nath’s case (1909) 
ILR 36 Cal 75, the principal reason which 
weighed with the learned Judges was 
that as the property which was inherited 
by the mother from her deceased son 
could not be considered as her stridhana, 
the same would not affect her right to 
get a share on partition equal to that of 
a son. Das, J.. could not agree with the 
view expressed in those two decisions as: 
also the statement of law by Mulla refer- 
red to above, on the ground that they 
have proceeded on a literal interpretation 
of the texts and do not discuss the prin- 
ciple underlying the same. We have al- 
ready expressed the view that whatever 
may be the underlying principle, whe- 
ther it is co-ownership or maintenance, it 
cannot affect the clear statement of the 
law on the point. In this connection, we 
may point out that a Division Bench of 
this Court consisting of Sir Asutosh 
Mookerjee and Buckland, J.. in Jogobon- 
dhu Pal v, Rajendra Nath Chatterjee, 
34 Cal LJ 29 = ‘AIR 1921 Cal 351) has 
held that if the mother has received stri- 
dhana from her husband or father-in- 
law, its value should be deducted from 
the share received on partition; but the 
stridhana received from the father of the 
lady should not be deducted. Sir Asu- 
tosh Mookerjee, who delivered the judg- 
ment of the Bench referred to and approv- 
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ed of the decisions In Jugomohan Halder's 
case and Poorendra Nath's case. Further, 
the decision of Macpherson J. in Jodoo- 
nath v. Brojonath, (1910) 12 Bom LR 385 
was also relied on as an authority for the 
proposition that if the mother had before 
the partition received property from their 
father either by gift or will, amounting 
to more than a son's share, she was en- 
titled to nothing more on partition; if, on 
the other hand, she had received less, she 
was entitled on partition to so much as 
would make what she had received equal 
to a son's share. 


13. Tt is true that prior to the 
decision in Indu Bhusan Chatterjee’s case 
ILR (1946) 1 Cal 128 in no other decisions 
the question has been considered from 
the point of view of the underlying prin- 
ciple on which the texts of Hindu law 
are based. The view of Das J, is found- 
ed on logical grounds but we have. al- 
ready stated that the same cannot give 
jurisdictions to the Courts to change the 
law, however illogical that may be. In a 
Full Bench case of the Madras High 
Court in Pudiaya  Nadar v. Pavanasa 
Nadar, ILR 45- Mad 949 = (AIR 1923 Mad 
215) (FB). the question was whether a 
congenitally blind person was excluded 
from succession, In that context, Trotter, 
J., observed that it must be regarded as 
an unabrogated rule of Hindu Law that 
„a congenitally blind person was excluded 
from succession and that it could not be 
described as absolute in any other sense 
than that of being repugnant to more 
modern and more enlightened ideas than 
those which prevailed at the time of the 
smrities and commentators. It was fur- 
ther observed that it could of course be 
replaced by the legislature but until that 
step was taken and a law was passed, the 
Courts of this country had no option but 
to enforce the rule with whatever reluc- 

_tance and with whatever consciousness 
of its repugnance to the present senti- 
ments of the Hindu people. In Kamalam- 
mal v, Venkatalakshmi Ammal, AIR 1965 
SC 1349, it has been observed by the Sup- 
reme Court that the Hindu Law has not 
always been logical In a Bench decision 
of this Court in Surendra Narain Sarba- 
dhikari v. Bholanath Roy Choudhuri, 47 
Cal WN 899 — (AIR 1943 Cal 613), it has 

: been held that a person who is congeni- 

tally and incurably deaf and dumb, 
though not an idiot, cannot be valid- 

Jv adopted under the Hindu Law, whe- 

ther of the  Mitakshara School or the 

Davabhaga School Further, it has been 

held that the above rule of Hindu Law 
cannot be departed from by the Courts 
on the ground that at the present day 
deaf-mutes are teachable. These deci- 
sions fully support the contentions of Mr. 

Ghosh. With great respect to S. R, Das, 

J.. we are unable to deviate and: depart 

from the well-established rule of.«Hindu 
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Law that when a partition takes place 
between the sons, the mother is entitled 
to a share equal to that of a son afier 
deducting the value of stridhana, which 
she mey have received from her husband 
or father-in-law, For the same reason, 
we are unable to subscribe to.the view 
of S. R. Das, J., as expressed in Indu 
Bhusan Chatterji’s ease ILR (1946) 1 Cal 
128 that when the mother had already in- 
herited the share of a deceased son which 
was sufficient for her maintenance, she 
was not entitled to any further share on 
partition. We hold that except in the 
case of a stridhana which the mother 
might have received from her husband or 
father-in-law, no other stridhana or pro- 
perty received by her from any other 
person or from any other source can be 
taken into consideration for the purpose 
of determining whether any share can be 
allotted to her when a partition takes 
place between the father and the sons or 
povera the sons after the death of their 
ather. 


14. The Issue No. 1 is, according- 
ly. answered in the affirmative. So far 
as Issue No. 2 is concerned we declare 
that the shares of the parties in the pro- 
perties in suit shall be as stated in para- 
graph 13 (b) of the amended plaint refer- 
red to above. The suit is decreed in a 
preliminary form on the basis of the 
shares as declared, Mr. Dipak Kumar 
Basu, Barrister-at-Law is appointed the 
Commissioner of partition on usual 
terms. The parties to the suit will bear 
their own costs upto this day. They will, 
however. bear the usual costs of partition 
in future, 

SANKAR PRASAD MITRA, C. J..— 
I agree. 

A. K. DE, J:— I agree. 

: Reference answered, 
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Letters Patent Appeal No. 6 of 1972, 
D/- 21-3-1973, against Judgment of Mu- 
kherjee, J., in A. F, O. D. No. 344 of 1970. 


(A) Index . Note:-— Contract Act 
(1872), Section 178 — Forward Contracts 
(Regulation) Act (1952), Section 15 (4) — 
A purchasing shares through B a mercan- 
tile agent and member of Stock Exchange 


.— A not member of that association — 


B coming into possession of A's Shares 
without his consent and obtaining loan 
from plaintiff on pledge of shares — 
Transaction held was invalid and not 
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binding on A — Sale of Goods Act (1930), 
Section 27, Proviso. AIR 1968 SC 406 and 
(1968) 2 All ER 36 and. (1923) 1 KB 285 
and (1951) 1 KB 275, Rel. on; AIR 1943 
Mad 74 and AIR 1954 SC 181 and AIR 
1965 Cal 355, Dist. Case Law ref. 


(A) Brief Note:— Where A purchas- 
ed shares of company through B a mer- 
eantile agent and a member of a recog- 
nised Stock Exchange and B who came 
fnto possession of the shares without A's 


.consent obtained loan from the plaintiff 


on the security of those shares and the 
plaintiff in entering into the transaction 
did not act in good faith and had notice 
of want of authority on the part of B to 
pledge the Shares the transaction held 
was invalid and not binding on A. 
(Paras a0 1 19, 24) 
(B) Index Note:— Civil P. C. (1908), 
Order 41, Rule 27 — Plaintiff s. produc- 


. Ing relevant documents in trial Court in 


spite of attempts by defendant and direc- 
tions of Court — Documents held should 
not be allowed to bé produced in Letters 


Patent Appeal. (Para 14) 
Cases Referred: Cirenolenical Paras 
AIR 1968 SC 406 = (1968) 1 SCR 608, 


Pudor Lal v, Bharat Handicrafts (pj 


Ltd. 
(1968) 2 AH 25 36, Astley Industrial 
Trust Ltd. Miller 
AE meee Cal 355, Sumitra Debi v, Satya- 


AR. 1954. SC 181 — 1954 SCR 301, Cen- 
Ltd. v. United p 


tral National Bank 
dustrial Ban 
(1951) 1 KB 275 = (1950) 2 AH ER s 
Pearson v. Rose and Youth Ltd. 
AIR 1943 Mad 74 = (1942) 2 Mad LJ 120, 
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BHATTACHARYYA, J.:— This Lef« 
ters Patent Appeal by the plaintiff is di- 
rected against the judgment and decree 
J., dismissing 
the plaintiff’s appeal. 

2. The short point for decision in 
this appeal 3s whether defendant No. 1 
acting in the ordinary course of business 
as a mercantile agent. transferred some 
shares to the plaintiff with the consent of 
its owner (deferidant No. 3) and whether 
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the plaintiff acted in good faith and with- 
out notice of want of authority on the 
part of the seller. 


3. Facts necessary for the pur- 
pose of determination of this appeal may 
briefly be stated. 


4, Defendant No. 3 purchased 500- 
fully paid up ordinary shares of M/s. 
Indian Aluminium Co. Ltd., on or about . 
April 9, 1964, through Stock Brokers 
M/s. Onkar & Sons, of which defendant 
No. 1 was the proprietor. The said shares 
were registered in the name of defendant 
No. 3 on June 9, 1964. After registra- 
tion, the company (defendant No, 2) re- 
turned the share scrips to M/s. Onkar & 
Sons towards the latter part of June, 
1964 and the shares were in possession of 
the said firm. In January 1965, the 
plaintiff advanced a sum of Rupees 
1,20,000 to defendant No. 1 for the pur- 
pose of his business on the security of 
500-fully paid-up ordinary shares of 
M/s, Indian Aluminium Co. Ltd. and 
certain other securities. The amount was 
to have been repaid by April 25, 1965 
with ínterest, but has not been repaid by 
defendant No. 1. 


5. The plaintiff alleges that it 
was agreed that in the event of defendant 
No. 1 failing to repay the said loan by 
the due date, the plaintiff would be en- 
titled to get the above shares transfer- 
red in their name or in the name of their 
nominee and/or to realise the amount of 
the said loan or part thereof by the sale 
of the aforesaid shares. The terms and 
conditions of the said loan transaction and 
the pledge of the shares were embodied 
in a writing. dated January 22, 1965. The 
plaintiff further alleged that as per ex- 
pressed and/or implied term of the said 
agreement, aforesaid 500 shares vested in 
the plaintiff and the plaintiff became the 
owners thereof, in case the defendant 
No. 1 failed ta repay the stipulated 
amount within time. In pursuance of the 
aforesaid agreement, defendant No. 1 
made over to the plaintiff the above 
share scrips and a duly executed blank 
transfer deed relating thereto and also 
made a representation to the plaintiff 
that he acquired the sald shares 
along with the relative scrips and the 
blank transfer deed duly executed by 
defendant No. 3 for valuable considera- 
tion and he had full power of disposition 
over the same. RelyIng upon such re- 
presentation, the plaintiff was induced to 
advance the aforesaid amount, As the 
defendant failed to repay the amount 
within the stipulated date, plaintiff ap- 
plied for registration of the aforesaid 
shares, in the name of their partner Sr 
Biswanath Khaitan and sent the share 
scrips and blank transfer deed duly filled 
in, to defendant No. 2. who however, re- 
fused to have the shares vegis*ered in the 
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name of the plaintiff, on the ground that 
the signature of defendant No. 3 appear- 
ing on the transfer deed did not tally with 
his specimen signature, Defendant No. 2 
accordingly returned the share scrips and 


the transfer deed to the plaintiff. The. 


plaintiff thereafter made a representation 
to defendant No. 1 to obtain a fresh 
- transfer deed from defendant No. 3 but 
defendant No, 1 failed to comply. Plain- 
tiff then requested defendant  No.'3 
through defendant No. 1 to execute a 
fresh transfer deed in respect of the said 
shares, but Defendant No. 3 wrongfully 
refused to execute a fresh transfer deed. 
The plaintiff thus contends that as defen- 
dant No. 1 was in possession of the shares 
with the consent of defendant No. 3, and 
had pledged the same with the plaintiff 
in the ordinary course of his business as 
a mercantile agent and as the plaintiff in 
good faith and without notice of any lack 
of authority on the part of defendant No. 
1 lent and advanced the money, the 
transaction is valid and binding upon de- 
fendant No, 3 and defendant No. 3 is 
therefore, estopped and/or precluded from 


challenging or disputing the validity 
thereof. 
6. Of the defendants, defendant 


No. 1 is the proprietor of the business 
carried on under name and style of M/s. 
Onkar and Sons; defendant No, 2 is Indian 
Aluminium Co. Ltd. and defendant No. 
3 Jahangir Normasji is the registered 
owner of these 500 shares in dispute. The 
suit was contested by defendant No. 3 
alone, the other two defendants did not 
appear or contest the suit. The defendant 
in a written statement denied that de- 
fendant No. 1 was ever or could be a 
mercantile agent as alleged or carried on 
such business under the name and style 
of M/s. Onkar and Sons, The defendant 
contended that on or about April, 1964, 
ihe defendant purchased 500 shares of 
M/s. Indian Aluminium Co. Ltd. through 
M/s. Onkar and Sons and the same were 
duly registered in his name. Defendant 
No. 1 represented to him that the shares 
would be delivered to him in due course 
and relying on the said representation, 
the defendant waited for the shares and 
had no knowledge that they were or 
would be dealt with otherwise by defen- 
dant No, 1. The defendant No. 1 never 
bad any authority to transfer or pledge 
the said shares and no blank transfer 
deed was ever executed by the defen- 
dant, The contesting defendant catego- 
rically denied that defendant No. 1 with 
his consent disposed of the disputed 
shares in the ordinary course of business, 
as a mercantile agent or that the plain- 
tiff acted in good faith and without 
notice of any want of authority on the 
part of Defendant No, 1. The defendant 
further denied that he executed any 
blank deed of transfer in respect of the 
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said Shares or is liable to render any ac- 
count to the plaintiff. 


7. The suit was tried by the 
Judge, 2nd Bench, City Civil Court Cal- 
cutta. The defendant No, 3 was examin- 
ed on commission at Poona and the plain- 
tiff examined one of their partners Mr. 
B. Khaitan as a witness. The learned 
J udge dismissed the suit, holding that the 
plaintiff failed to establish that defendant 
No. 1 pledged the shares as security or 
that he was in possession of the disput- 
ed shares and the blank transfer deed as 
a mercantile agent of defendant No. 3. As 
for the other part of the plaintiff's case, 
the learned Judge observed that the 
plaintiff gave a go-by to his case that de- 
fendant No, 1 had acquired the share 
scrips and the blank transfer deed for 
valuable consideration from defendant 
No. 3. Against this decision, the plaintiff 
appealed to this Court being appeal from 
Original Decree No. 344 of 1970. Chitta- 
tosh Mukherjee, J.. who heard the ap- 
peal, dismissed  the*same, holding that 
ihe plaintiff had not acted in good faith 
and the sale was not made in the ordi- 
nary course of business of a mercantile 
agent. The learned Judge further found, 
that defendant No. 1 was not in posses- 
sion of the shares with the consent of de- 
fendant No, 3. the owner thereof, Hence 
this appeal by the plaintiff. 


8. Mr. Bankim Chandra Dutt, 
learned Advocate for the appellant con- 
tends that the learned Judge was in error 
in holding that the plaintiff had not act- 
ed in good faith or that the transfer was 
not made in the ordinary course of busi- 
ness of a mercantile agent aeting as such 
er that defendant No. 1 was not in pos- 
session of the shares with the consent of 
defendant No, 3. Mr. Dutt also contends 
that he should be allowed to adduce addi- 
tional evidence.in this appeal in so far 
as the letter dated 22-1-1965 embodying 
the terms of the transaction and the blank 
transfer deed (now filled in) which eould 
not be exhibited in the trial Court under 
circumstances beyond the control of the 
appellant. To that effect an application 
under Order 41, Rule 27 of the Code of 
Civil Procedure was filed in this Court, 
Mr. Dutt, has further taken exception to 
the admissibility of certain documents 
exhibited on behalf of the defendant. 

9. The plaintiffs case is largely 
based on this blank transfer deed which - 
is said to have been made over to him by 
defendant No. 1. This document if ac- 
cepted as genuine, would go a long way 
to establish the plaintiffs contention in 
this ease. Reliance was placed on behalf 
of the plaintiff on the proviso to Sec- 
tion 27 of the Sale of Goods Act which 
deals with sale by persons. who are not 
owners of the goods, The provise to this 
section which is material for our purpose 
reads as follows:— : 


Jute Distributors v. S, K. Gupta 


"Provided that, where a mercantile 
agent is. with the consent of the owner, 
in possession of the goods or of a docu- 
ment of title to the goods, any sale made 
by him, when acting in the ordinary 
course of business of a mercantile agent,. 
shall be as valid as if he were expressly 
authorised by the owner of the goods to 
make the same; provided that the buyer 
acts in good faith and has not at the time 
of the contract of sale notice that the sel- 
ler hag no authority to sell. 


10. It would thus appear that the 
proviso to this section is only attracted 
where a mercantitle agent acting in the 
ordinary course of business of a mercan- 
title agent, is in possession of the goods 
with the consent of the owner and the 
buyer acts in good faith and without no- 
tice of any want of authority on the part 
of such agent. Where these conditions 
are satisfied, the seller can confer a good 
title on the buyer. It is not disputed that 
Onkar & Sons are regular share-dealers 
of a recognised stock exchange and would 
thus come within the definition of a mer- 
cantile agent described in Section 2 (9) of 
the Sale of Goods Act. It is true that no 
such specifie question was put to the de- 
fendant in his examination on commission 
but it is now admitted that defendant 
No. 1 was a stock broker and dealer in 
shares of limited companies and the de- 
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fendant respondent also had other trans- 
action through defendant No. 1. Defen- 
dant No. 3, however, disputed that he 
ever authorised defendant No. 1l to dis- 
pose of the disputed shares and denied 
having executed any blank transfer deed. 
He also denied that defendant No. 1 came 
ío be in possession of the shares with his 
consent. Mr. Dutt has taken us through 
the evidence in this case as also the 
documents exhibited by both the parties. 
After careful consideration of the evi- 
dence adduced in this case, we see no 
reason to come to a different conclusion 
from that arrived at by the Courts below 
or to hold that defendant No. 1 was in 
possession of the shares with the consent 
of defendant No. 3, the owner thereof or 
the plaintiff acted in good faith and 
without notice of any want of authority 
on the part of the seller. 


11. Before we proceed to give our 
reasons for our conclusion, we would like 
to dispose of the application filed by the 
appellant under Order 41, Rule 27 of the 
Code of Civil Procedure for production 
of additional evidence in this appeal The 
application is opposed by defendant res- 
pondent. who affrmed an affidavit in op- 
position disclosing the circumstances 
under which the alleged letter and the 
blank transfer deed (now fled in) came 
to be produced before the Court. It is 
alleged that this blank transfer deed was 
produced for the first time on the date of 
trial but there is nothing on the record 
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to indicate when or on which date this 
biank transfer deed was produced. There 
is no note in the order sheet nor is there 
any firisti on the record. Defendant No. 
3 was examined at Poona on Commission 
and when the defendant's ` prayer for 
examination of himself on commission 
was being heard, it was represented to 
the Court that the plaintiff was appre- 
hensive of losing custody of the scrips, if 
the same and the blank transfer deed were 
sent to Commissioner, Respondent was 
therefore unwilling to take any risk with 
vegard to the removal of the same (vide 
Order No, 64, dated 22-5-1969). Conse- 
quently this document was not forwarded 
ilo the Commissioner at Poona. although 
ihe Commissioner's report shows that the 
defendant was specifically asked to see 
the blank transfer deed and to deny or 
affirm his signature therein (Vide Inter- 
rogatory No. 17) The Commissioner re- 
ported that the document referred to in 
this interrogatory had not been sent to 
him along with the record of the proceed- 
ing and as such the witness was not able 
to answer the same, The witness how- 
ever. volunteered to say that he did not 
sign any blank transfer deed relating to 
these 500-shares. It would thus appear 
that the defendant was not allowed to 
scrutinise the alleged blank transfer 
deed or to have his say with regard to 
the same, when he was examined on com- 
mission, 


12. The defendant on the other 
hand appears to have made repeated at- 
tempts to have this document produced 
before the Court but without success, 
Aiter the issues were framed on 25-1-68, 
defendant on 8-2-1968 applied under 
Order 11, Rule 12 of the Code of Civil 
Procedure for a direction on the plain- 
tiff to discover his documents on oath 
(vide Order 38) and the plaintiff was di- 
rected to discover his documents on oath. 
After repeated adjournmertts, plaintiff 
failed to discover the documents on oath, 
when on 18-5-1968 the defendant applied 
under Order 11, Rule 21 of the Code for 
dismissal of the suit for “want of prosecu- 
tion (vide Order 44). On the same day, 
the defendant also gave notice on the 
plaintiffs Advocate under Order 11, Rule 
16 of the Code of Civil Procedure re- 
quiring him to produce for the defen- 
dant’s inspection a number of documents, 
including original blank transfer deed re- 
lating to the said 500 shares and the let- 
ter dated 22-1-1965. In reply the plain- 
tiff affirmed an affidavit on 31-5-1968 
stating that he would rely on 11 items of . 
documents including the original blank 
iransfer deed and the letter dated 22-1- 
1965. On 4th February, 1969, the defen- 


. dant applied befcre the Court for a di- 


reetion on the plaintiff to produce in 
Court the original documents disclosed in 
the plaintiffs affidavit dated 31-5-1968 in- 
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eluding the blank transfer deed and the 
original letter dated 22-1-65, This peti- 
tien was heard on 10-3-1969 and the 
plaintiff was -directed to file the original 
documents as described in the petition by 
the next date which was fixed on 17-3- 
1969 (vide Order No. 56). The order was 
not complied with and we find the plain- 
tiff taking a curious position before 
the Court on 22-5-1969. Meanwhile on 
Tth April, 1969, the defendant prayed be- 
fore the Court for sending a number of 
documents to the Commissioner at Poona 
and one of the items in this schedule fs 
the blank transfer deed in respect of 500 
Indian Aluminium shares alleged to have 
been executed by defendant No. 3. When 
the matter was taken up by the Court 
on 22nd May. 1969, the plaintiff was ap- 
prehensive of losing the custody of these 
documents and was unwilling to take any 
risk with regard to the same. No attempt 
was made at any stage of the suit to have 
the defendant’s signature in the alleged 
blank transfer deed compared by an ex- 
pert nor was any of the witnesses to the 
said deed attempted to be examined or 
cited in support of the plaintiff's case, al- 
though it wes defendant's specific case 
that he never signed or executed any such 
form at any time. The alleged agreement 
dated 22nd January, 1969, was never pro- 
duced by the plaintiff even though the 
plaintiff based his case on this writing, 


13. It is therefore, clear that the 
plaintiff deliberately withheld these docu- 
ments from being shown to the defen- 
dant for reasons, which are not far to 
&eek, The purported signature of defen- 
dant No. 3 in the blank transfer deed 
does not plainly tally with any of the 
signatures of the defendant in the write 
ten statement, power and deposition and 
ws the document is not an exhibit on re- 
cord, we refrain from making any fur« 
ther comments about its genuineness, If 
will be sufficient to point out that the 
plaintiff by his conduct has disentitled 
himself to any relief under Order 41, 
Rule 27 of the Code. The document was 
neither refused by tbe trial Cour: with- 
in the meaning of clause (a) of Rule 27 
(1) of Order 41 o£ the Code nor do we 
consider if necessary to admit it into evi- 
dence so as to enable us to pronounce 
judgment in this ease, The appellant con- 
tends that the blank transfer deed as also 
fhe letter dated 22-1-1965 are necessary 
for ‘the ends of justice for arriving at a 
correct decision in the facts of the case, 


14. Having regard to the circum- 
stances under which thesa documents 
were not produced in spite of repeated 
attempts by the defendant and specifie 
lwectlans by the Court, we are unable to 


gran) tia prayer of the plaintiff. To do 


so wWeuld be t put a premium on obdu- 
racy and esntumacy, 
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A. Y. R. 
13. The petition in our view 
should be rejected. : 

16. In the plaint the plaintiff's 
casa was that he advanced tío defendant 
No. 1 a sum of Rs, 1,20,000/- -on the secu- 


'rity of 500 duly paid ordinary shares of 


Indian Aluminium Co. Ltd. and cer- 
fain other shares, which was made re- 
payable on or before a certain date, fail- 
ing which the plaintiff would be entitled 
to have the said shares transferred in its 
name and/or to realise the amount by 
sale of the aforesaid shares, These terms 
were reduced to writing in the form of 
a letter dated, January 22, 1965, In para. 
6 of the plaint, the plaintiff alleged that 
the defendant No. 1 represented ‘to it 
that he had acquired the shares along 
with the relevant scrips and the blank 
transfer deed duly executed by defen- 
dant No, 3 for valuable consideration and 
defendant No. 1 had full power of dispo- 
sition over the same. Relying upon this 
representation, the plaintiff was induced 
to lend the aforesaid amount to defen- 
dant No, 1, This part of the plaintiff's 
case was given a go-by at the trial and 
the respondent (Plaintiff?) sought to 
make out a case that defendant No, 1 act- 
ing as a mercantile agent, was in posses- 
sion of shares with the consent of de- 
fendant No. 3 and the transfer made by 
such an agent, would be valid and bind- 
bona fide and without notice of want of 
authority on the part of the seller. 
Chittatosh Mukherjee, J., pointed out the 
material diserepaney between the esse 
pleaded by tho plaintiff and the case 
made out at the trial We have already 
discussed at length the circumstances 
under which the blank transfer deed 
came to be produced before the Court 
and the letter dated 22-1-1965 was with- 
held from it, These circumstances would 
amply justify a conclusion that the 
plaintiff acted mala fide in the matter. 


17. It was clear from the manner 
in which the case was conducted before 
the trial Court that the plaintiff mainly 
relied upon ‘the transaction through his 
bankers and the alleged debit memo of 
the United Commercial Bank, marked 
Ext, 3. Even if this position is accepted, 
it did not advance plaintiff's case, in the 
least. In fact, the witness examined on 
behalf of the plaintiff (P. W. 1) merely 
proved the signature of B. Kapoor, Assis- 
fant Accountant of United Commercial 
Bank on the debit memo (Ext, 8) This 
debit memo at best proves that a sum of 
Rs, 1,20,000/- was debited against plain- 
tiffs Account in conneetion with certain 
transactions, fneluding 500 disputed 
shares,  Plaiiiffs witness, B. Khaitan, 
however, stated in Lf» eross-examination 
That they knew tha? the shares stood in 
fhe name of defendant No. 3 at the time, 
when they purchased them from defendant. 


ing on the owner if the purchaser acted . 
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,No. 1, but they did not ascertain if de- 
fendant No: 1 had any authority to make 
the transaction. The witness further 
stated that they had no necessity of 
making any enquiry and it was only 
after defendant No. 2 returned the shares 
that they requested defendant No, 8. 
This letter of defendant No. 2 refusing 
to register the shares was neither pro- 
duced nor exhibited before ‘the Court for 
reasons best Known to the plaintiff, In 
cross-examination it was suggested on 
behalf of defendant No. 8 that they 
never referred the matter to the defen- 


dant. The plaintiff did not choose to 
produce any- letter addressed to defen. 
dant No. 3. What is more, the witness 


even admitted that defendant No, 1 never 
represented to them that he was an agent 
of defendant No. 3. It is thus apparent 
that the plaintiff rushed to make the 
transaction without any enquiry whatso- 
ever and even without ascertaining whe- 
ther defendant No. 1 had authority to 
make the transfer. Having regard to the 
circumstances of the case, we have no 
hesitation in coming to ‘the conclusion 
that the plaintiff entered into the trans- 
action with notice of want of authority on 
the part of defendant No. 1. 


18. Let us now examine if the 
shares in the instant case were left in 
the custody of defendant No, 1 with the 
consent of defendant No. 3. On this point 


both the Courts have found that defen- . 
dant No. 1 was not in possession of the. 


shares with the consent of defendant 
No. 3 the owner thereof, The defendant's 
Specific case on this point was that he 
purchased the disputed shares through 
Onkar and Sons and the same were duly 
registered in his name, Defendant No. 1 
was stated to have represented to him 
‘that defendant No, 2 would send the 
Shares direct to him after registration 
was effected and the shares scrips will be 
delivered in due course. Defendant No. 
3 relied on. the said representation and 
acted on the same but never gave any 
authority to defendant No. 1 to transfer 
or pledge the shares at any time. In his 
evidence before the Commissioner,  de- 
fendant No. 3.denied that he ever sign- 
ed in any transfer deed or delivered the 
same to defendant No. 1 in respect of the 
said shares and categorically ^ asserted 
that he never authorised defendant No, 1 
to sell, mortgage or dispose of the above 
mentioned shares, Against this categori- 
- eel statement, the plaintiff did not pro- 
duce any evidence whatsoever to show 
that the shares eame into the possession 
of defendant No. 1 with the consent of 
defendant No. 3. Mr. Dutt drew our at- 
tention to the fact that the shares were 
registered on or about 9th June, 1964, 
and it was not until 13th October, 1965, 
that the defendant No. 3 enquired of de- 


fendant No. 2 as to the fate of the shares 
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(Vide Ext. B), Mr. Dutt accordingly con- 
tends that this silence on the part of 
defendant No. 3 for over 15 months was 
really ominous and as the shares were 
allowed to remain in the custody of de- 
fendant No. 1, a mercantile agent, defen- 
dant No, 3's consent must be presumed 
in the circumstances of the case. 


19. It appears that defendant No. 
2 replied to defendant No. 3 by a letter 
dated October 22, 1965 (Ext C) wherein 
it was stated that the shares in question 
were returned to M/s. Onkar and Sons 
on 24th June, 1964, after registration. 
Along with this letter. we have to read 
the letter (Ext. ‘A’-I) dated May "7. 1964, 
written by Onkar and Sons to defendant 
No. 3. In the said letter Onkar and Sons 
informed the defendant that they were 
requesting defendant No. 2 to send shares 
direct to defendant No, 3, after the trans- 
fer was effected, Defendant No. 3 in his 
examination stated that he asked defen- 
dant No. 1 to have the shares transfer- 
red in his name in Registers of the 
Company and to return the scrips to him 
after registration. Thus it appears that 
Onkar and Sons or for the matter of that 
defendant No. 1 came into possession of 


' these shares with the consent of defen- 


dant No. 3 but their authority did not 
extend any further. Defendant No. 3, a 
retired businessman, aged about 86 years 
and ordinarily resident in Poona, was 
cértainly not very vigilant but that would 
not be sufficient to confer any authority 
on defendant No. 1 to dispose of the 
shares or to deal with them in the ab- 
sence of any specific authority from de- 
fendant No. 3. Plaintiff has failed to 
establish any such authority on the part 
of defendant No. 3 in favour of defen- 
dant No. 1. We therefore, agree with 
Chittatosh Mukherjee, J.. that defendant 
No. 1 did not came into the possession of 
the shares with the consent of defendant! 
No. 3, for the purpose of dealing with it. 


20. Regarding the plaintiffs case 
that defendant No. 1 pledged the shares 
with the plaintiff in the ordinary course 
of his business as a mercantile agent, Mr. 
Dutt, relied upon Section 178 of the 
Indian Contract Act and contended that 
where a mercantile agent is in possession 
of the goods or documents of title to the 
goods under circumstances enumerated in 
Section 178 of the Indian Contract Act, 
a valid pledge so as to be binding on the 
true owner can be made by him and the 
pledge can be enforced even against the 
true owner who, was precluded from 
denying pledgor’s authority. Section 178 
of the Contract Act deals with pledge by 
mercantile agent, whilst the proviso to 
Section 27 of the Sale of Goods Act deals 
with a sale by mercantile agent under 
identical conditions. Both sections pro- 
vide that where the mercantile agent is 
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in possession of the goods or th» docu- 
ments of the title to the goods with the 
consent of the owner, any.sale.o- pledge 
made by him when acting in the ordinary 
course of business of a mercantie agent 
shall be as valid, as if he was expressly 
authorised provided the pawnee or the 
purchaser acts in good faith and did not 
have at the time of pledge or sale, notice 
that the agent had no authority to sell 
or pledge, We have already found that 
the defendant No. 1 was not in pcssession 
ol the shares scrips with the corsent of 
defendant No. 3. nor was defendant No. i 
in possession under such circumstances 
as the owner of the scrips would be pre- 
cluded by his conduct from denying the 
pledgor's authority to do so. Reliance 
was placed by Mr. Dutta upon the follow- 
ing English decisions in support of his 
contention, . Dearle v. Hall reported in 
(1824) 34 All ER (Reprint) p. 28; London 
Joint Stock Banks v, Simmons, (1892) AC 
201): Oppenheimer v. Attenborough & 
Sons. (1907) 1 KB 510 and the appeal 
therefrom reported in (1908) 1 EB 221; 
Whitehorn Bros v. Davison, (1911) 1 KB 
463; Commonwealth Trust v, Akotey 1926 
AC 72). It will however not be neces- 
sary for us to enter into or discuss these 
cases in view of our finding tnat the 
pledgee did not act in good faith or with- 
out notice of want of authority on -the 
part of defendant No. 1. In Astley Indus- 
trial Trust Ltd. v. Miller, (1968) 2 All ER 
36, it was held after a review cf most 
of the earlier cases cited above, that it 
was now established that where a mer- 
cantile agent is entrusted with goods in 
some other capacity than that of a mer- 
cantile agent, he cannot sale or pledge 
these goods contrary to instructions. The 
entire scheme of the Factors Act 1889, 
was to afford adequate protection zo per- 
sons, who bona fide entered into trans- 
actions with mercantile agent as defined 
in that Act. Section 2 (1) of the Factors 
Act was more or less on identical terms 
with the proviso to Section 27 of the Sale 
of Goods Art and Section 178 of the Con- 
tract Act and this section deals both with 
sale, pledge or other disposition of goods 
by a mercantile agent. In the case of 
Folkes v. King, (1923) 1 KB 282, meaning 
of consent was examined and it would 
appear that where the owner was trick- 
ed into giving possession of the gonds or 
documents of title to property, the agent 
cannot be said to be in possession with 
the owner's consent. Almost same view 
was taken in Pearson v, Rose and Youth 
Ltd. reported in (1951) 1 KB 275. The 
authoiities cited by Mr. Dutta, in the cir- 
cumstances of the instant case cannot 
therefore assist him in any way. 


21. Mr. Dutt also relied upon the 
case of Elaya  Navar v. Krishna Pattar 
reported in AIR 1943 Mad 74 where it 
was held that when s person delivers a 


‘reliefs, on 


x 


A. f. R. 


Share certificate to another to.be held by, 
him as security. there is under the law 
of India a valid pledge which he can 
enforce, but unless the pledgee at the time 
of deposit secures a deed of transfer which 
he can use in case of necessity or obtain 
one from his debtor at a later stage, his 
only remedy was by way of enforcement 
of his security. That was a case where 
ihe owner of'the shares, deposited the 
sharss with the transferee of g promis- 
sory note as security for payment. when 
the transferee demanded the amount due 
under the promissory note from the 
maker of it. This case in our view has 
no application to the facts of the instant 
case. 


22. In the case of Central National 
Bank Ltd. v. United Industrial Bank, AIR 
1954 SC 181 at page 185 (para 10) Sup- 
reme Court held that where an innocent 
purcaaser or pledgee obtained goods from 
the Derson in possession ‘thereof whose 
possessory title is defeasible on the 
ground of fraud but has not actually been 
defeated at the time of the transfer, there 
was no reason why the rights of-such in- 
nocent purchaser or pledgee should not 
be protected. Supreme Court went on. to 
hold that it would be sufficient to enable 
the person in possession to create a title 
in favour of the pürchaser or pledgee, so 
long as the right in the possessor or bailee 
is nct determined. But that.transfer is 
only protected where the purchaser is an 
innocent transferee for value without 
notice, We have already found that the 
purchaser in the instant case did not act 
bona fide in this matter or without notice 
ee of authority on the part of the 
seller. 


23. In Sumitra Debi v. Satyana- 
rayar, reported in AIR 1965 Cal 355. this 
court in analysing the principles of law 
on which Sections 27 to 30 of the Sale 
of Goods Act were founded, observed 
that where one of the two innocent par- 
ties rnust suffer from the fraud of the 
third, the loss should be borne by him 
who has enabled the third party to com- 


‘mit the fraud, if he has neglected some 


duty owing to the other or has done 
something which has in fact misled the 
other. That was a case where the plain- 
tiff kept certain shares with respective 
blank transfer deeds in the possession of 
her father with full authority to deal 
with them. One 'D' came to be in pos- 
session of the shares with the consent of 
the father of the plaintiff and ‘D’ sold 
the shares to various persons, who were 
bona ide purchasers for value without 
notice of defect of D's title. On a suit 
being filed by the plaintiff, for declara- 
tion of her title to the shares and other 
the allegation that 'D' had 
comm:tted theft in respect of these shares 
and sold them to various persons, this 


1974 
Court found that the plaintiff had failed 


“to establish -that the shares were in fact 


entrusted to ‘D’ for the limited and spe- 
cife purpose of getting them registered 
Jn the name of plaintiff and it could not 
therefore be said that the shares were 
not in juridical possession of ‘D’ and all 
the conditions: to constitute estoppel by 
negligence or by representation on ‘the 
part of the plaintiff were satisfied. De- 
fendant No, 3 in the instant case, In our 


. view cannot be said to -be guilty- of any 


such negligence as. would estop him from 
asserting his claim to these shares. In 
view of our finding that the plaintiff en- 
tered: into the transaction with notice of 
want of authority on the part of defen- 
dant No. 1 or that defendant No.-1 did not 
come into the possession of the shares 
with the consent of defendant No. 3. these 
decisions cited by Mr. Dutt are of little 
assistance to client. : ` 


24. On behalf of the respondent 
reliance wás placed upon Section 15 of 
the Securities Contracts (Regulation) Act. 


.1956 which forbids the members of a re- 


cognised stock exchange from. acting as 
a principal im certain circumstances. The 
original contract dated 9-4-1964 was duly 
“proved by defendant No. 3 at the time 
of his examination on commission (vide 
Answer to Question 15 (c)), This original 
credit-note has not however been made 
as exhibit in this case. Be that as it may, 
it is no longer disputed that defendant 
No. 1 as proprietor of M/s. Onkar & 
Sors was a member of a recognised Stock 
Exchange and in the facts of the case, it 
would also appear that he was. acting as 
a principal in dealing with the shares ofa 
person who was not a member of the as- 
sociation, without any written consent or 
authority on the part of that person. The 
contract must therefore be held not to 
have complied with the requirement of 
Section 15 (4) of the Forward Contracts 
(Regulation) Act 1952. Such a contract, 
has been held -by the Supreme Court in 
the case reported in AIR 1968 SC 406. to 
be void, 


25. For all these reasons discussed 
above, the appeal in our view must fail 
and is accordingly: dismissed with costs 
to the contesting respondent. The appli- 
cation under Order 41 .Rule 27 of the 
Code of Civil Proceduré is rejected. 


GUPTA, J.— I agree, 


- Appeal dismissed. 
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AIR 1974 CALCUTTA 393 (V 61 C 91) 
A. K. SINHA AND R.-N. PYNE, JJ, 
Sm. Swarna Lata Devi. Appellant v. 


M/s. Krishna Iron Foundry & Metal 
Works (P) Ltd. Respondent, 
Second Appeal No. 515 of 1964, 


D/- 17-5-1974. 

(A) Index Note:— Civil P. C. (1908), 
O. 1, R. 9—Necessary parties — Lease by 
some co-sherers pending partition suit — 
Suit to set aside partition decree by les- 
see against other co-sharers without im- 
pleading  co-sharers  lessors — Is suit 
maintainable? No. 

(A) Brief Note:— The plaintiff les- 
see has only a subordinate interest, The 
interest of the co-sharers  lessors being 
not identical with that ^ of the plaintiff 
lessee in the disputed property they are 
not merely proper but necessary parties. 
. (Para 3) 

(B) Index Note:— Civil P, C. (1908), 
O. 1 R. 9 — Partition suit — Co-sbarer 
brought on record as having certain in- 
terest in property — He will be deemed 
to represent entire interests he is entiti- 
ed to irrespective of the question whether 


or not there is such averment in plaint. 
: (Para 5) 
(C) Index Note: Evidence Act, 


Section 35 — Entry in death register — 
It is not conclusive evidence of date of 
death of deceased — Fact that certificate 
was admitted in evidence without objec- 
tion does not alter the position. AIR 
1972 SC 608, Followed. (Paras 7, 8) 

(D) Index Note:— Civil P. C. (1908), 
Order 6, Rule 4 — Pleadings — Fraud— 
Particulars of fraud must be given — 
General allegations, however strong, are 
not sufficient. AIR 1915 PC 7, Follow- 
ed. (Para 7) 


(E) Index Note:— Civil P, C. (1908), 
Order 6, Rule 4 — Fraud;— Decree can- 
not be set aside as fraudulent merely on 
ground of perjured evidence. AIR 1925 
Cal 663 and AIR 1940 Cal 489 and AIR 
1960 Cal 309, Followed. (Para 7) 
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AIR 1915 PC 7 = 19. Cal WN "72€, Bal 
Gangadhar v. Srinivas 

(1883) ILR 15 Cal 533 = 15 Ind Arp 19 
(PC), Ganga v. Tiluckram 


Sudhir Kumar Acharyya and "Nu 
har Chatterjee, for Appellant: Benoy 
Krishna Ghose, for Respondent, 


K. SINHA, J.— This appeal fs 
preferred by defendant-appellant azainst 
an appellate judgment and decree affirm- 
ing the decree of the trial Court passed 
in an instituted suit of the plaintiff-res- 
pondent. 

2. We need not recite the facts 
of this case over again because they are 
sufficiently stated in the judgment of the 
appellate court below, Brief outlire - of 
the case, however. is that the appellant 
obtained a declaration and a:decree for 
partition of her 1/3rd share in the disput~ 
ed properties in a suit brought by her 
sometime in 1947. The respondent com- 
pany which took lease of the disputed 
property from the rest of her co-saarers 
by different documents executed some~ 
time between 1948 and 1951 during pen- 
dency of the partition suit brough: sub- 
sequently the present suit only ggainst 
the appellant for setting aside the parti- 
tion decree and for other reliefs mainly 
on the ground of fraud and non-j»inder 
of parties. The suit was contested by the 
appellani and apart from the general de- 
nial of material allegation of fraud in the 
plaint, in her written statemeni she 
challenged the maintainability of the 
suit on the principle of res judica:a and 
lis pendens as also the right and status of 
the plaintiff to institute such a sui- The 
trial court decreed the suit, The learn- 
ed appellate court in agreeing with the 
trial court took the view, firstly, that the 
partition decree was passed in absence of 
one co-sharer namely  Radharani Devi; 
secondly, the appellant brought al heirs 
and legal representatives of one cf the 
co-sharers on making a false sta:ement 
of the date of his death at the first ap- 
pellate stage of that suit and thus ebtain- 
ed decree by practising fraud on court; 
thirdly, the family deity who was in- 
terested in the properties covered by the 
partition suit was admittedly not made 
party in that suit and as the snebaits 
of the deity granted lease of such pro- 
perties to the respondent at the material 
time, partition decree could not te held 
to be binding on it. Accordingl~. the 
learned appellate court affirmed the de- 
cree of the trial court and that s how 
in short the appellant felt aggrieved and 
preferred the present appeal. 


3. Before we enter inio the 
jmerits, we must notice that on the ad- 
mitted position of the parties, the plain- 
tiff-respondent was 
other co-sharers. It had therefore a sub- 
ordinate and not co-ordinate interest in 


that of the respondent 


son of non-joinder of parties. 


only a lessee from . 


A.LR, 


respect of the disputed properties in re- 
letion to the appellant. The question ls|' 
whether such a suit for setting aside a 
Partition decree in respect of joint im- 
movable properties in which the respon- 
dent had merely -a subordinate interest 


in absence of other co-sharers who had} ~“ 


and still retain their interests as lessors| “ 
fn such properties is maintainable with-| ; 
out making them parties in the suit. In]: 
the partition suit, the present respondent 
was not necessary party, more go, when{ ` 
all the leases in its favour were.admitted- 
ly granted during pendency of the par- 
tition suit, If, ‘therefore, its lessors have 
suffered a- decree for partition, we think, 
apart from the other questions such a 


‘suit would not be maintainable without 
making its co-sharers 


lessors parties in 
the present suit, The ‘interest of such 
co-sharers lessors not being identical with 
in the disputed 
property they would become necessary 
and not merely proper parties in the pre- 
sent suit. It is well established that a 
suit or any proceeding must fail by rea- 
For, al- 
though provision of Order 1 Rule 9 of 
the Code of Civil Procedure is a Rule 
of procedure not affecting the substan- 
tive law, nevertheless, where the decree- 
cannot be effective without the absent 
parties the suit is liable to be dismissed 
(See ILR 62 Cal 324 = (AIR 1936 Cal 
193) Probodh Lal v. Neel Ratan). In Udit 
Narain v. Board of Revenue. Bihar, AIR 
1963 SC 786, the same principle, though 
in the background of writ proceeding, has 
been reiterated and the Supreme Court 
has leid down that where for quashing 
certain orders of the tribunal: only the 
tribunal was made party and not the per- 
sons in whose favour the impugned order 
was passed the petition was incompetent? 
and must be rejected. Here, in the ins- 
tant case, clearly, the same principle will 
apply. In absence of other co-sharers 
who are parties in the partition suit the 
decree declaring the shares of the par- 
ties and for effecting partition of 
the joint immovable properties can- 
not be set aside in any event, with= 
out making them parties in the pre- 
sent suit, In our opinion, they were ne= 
cessary and not merely proper parties, 
for no effective decree can be passed in 
absence of such parties as by result of 
such decision thelr interest would surely 
be affected. In this view of the matter, 
the suit must fail on this ground alone. 
It is true that this question which strikes 
at the root of the matter was not decided 
but to all appearances on the face of the 
record this seems to-be a serious obstacle 
in the way of the respondent’s success in 
the suit. 


4. Even so. we would proceed to E 
examine the correctness j 
of the appellate court below on merits. 
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5. Now, as regards the first point 
namely as to whether the partition dec- 
ree would be binding on the respondent, 
having been passcd in absence of one co- 
sharer Radharani, it appears that she was 
admittedly brought on record in an ap- 
peal preferred by the appellant against 
the preliminary decree in the first appel- 
late court on 22nd December, 1949, 
though as heir and legal representative 
of her son Keshav, It is undisputed that 
this appeal was allowed and the preli- 
minary decree passed by the trial Court 
was modified, Ultimately. in second ap- 
peal preferred by the present respondent 
in this court wherein Radharani and all 
other co-sharers were parties, the preli- 
minary decree on part modification was 
affirmed by this court. So, where a co- 
sharer having interest in the joint pro- 
perties of the parties was in fact brought 
on record before the preliminary decree 
was finally passed by, this eourt, it is 
difficult to see how guch decree or the 
final decree that was passed in the par- 
tition suit would be ineffective against 
the present respondent. It is true that 
she wag described as heir and legal re~ 
presentative of her deceased son Keshav 
and not Anath. But that fact by itself 
will not disentitle her to claim the share 
of her deceased son Anath. In other 
wards, in a partition suit when a co- 
sharer ig brought on record as having 
certain interest, he will be deemed to be 
representing the entire interests he is 
entitled to have in the joint properties ir- 
respective of the question whether or not 
there is any such averment or admis- 
sion in the plaint. So. in the instant 
case, whether Radharani was brought on 
record as heir and legal representative 
of her deceased son Anath, the fact that 
she was brought on record as having inte- 
test in the joint properties subject, how- 
ever, to the question whether such sub- 
stitution was fraudulent, would be suffici- 
ent to hold that her entire interest in the 
joint properties either as heir of her son 
Keshav or her son Anath was sufficiently 
represented in the partition suit and 
therefore the preliminary decree that was 
passed finally in her presence as a party 
in the suit was valid and binding. 


6. A question, however, was rais- 
ed on behalf of the respondent that such 
substitution at the first appellate stage 
was ineffective, for, the proper procedure, 
where there is already an abatement of 
the appeal, the substitution not having 
been effected, according to the respon- 
dent, In this case, wi time, would be 
to set aside the decree and remit the 
case back to the trial court for setting 
aside abatement and for substitution of 
heirs and legal representatives concern- 
ed after giving opportunity of hearing to 
al the parties. In aid of such conten- 
tion, a Bench decision of this Court in 
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Kanailal v. Santra. AIR 1970 Cal 99 was 
cited in which a contrary view expressed 
by Single Bench of this Court in Naba 
Kumar v. Prafulla, (1947) 51 Cal WN 654 
appears to have been overruled, It is un- 
necessary for the purpose of this case to 
enter into this disputed question. For 
here, precisely no question of abatement 
did arise at the time when substitution 
Was effected on the prayer of the appel- 
lant before the first appellate Court in 
the partition suit in accordance with the 
provision of Order 22, Rule 4 of the Civil 
Procedure Code, 


T. This brings us to the next 
question ag to whether or not substitution 
itself was fraudulent, It appears that 
relying on a death certificate of Keshav 
in which the date of his death was re- 
corded as March 31. 1948, the appellate 
Court below eame to the conclusion that 
the appellant got the substitution of heirs 
and legal representatives of Keshav on 
Suppression of the date of death and this 
necessarily constituted fraud practised by 
the appellant on court, We fail to see 
how this is so. The entry in a register 
of death kept by the municipal authority 
under Section 35 of the Indian Evidence 
Act may be admissible in evidence but 
by no means conclusive. In our opinion, 
mere entry of a particular date of death 
of a deceased person hy itself cannot 
eonstitute fraud on the part of a parti- 
cular party just because he has in an ear- 
lier proceeding given a different date as 
the date of the death of the deceased. The 
appellate court below made totally a 
wrong approach to the question and based 
its entire decision on mere surmise and 
not on any evidence in support of such 
supposed fraud, Then again, it fs well 
established that under mandatory provi- 
sions of Rule 4, Order 6 of the Code, 
particulars of fraud, amongst . other 
things, have to be given. As has been 
held by Judicial Committee, general al- 
legations, however strong. are insufficient! 
even to amount to an averment of fraud 
of which any court will take notice (See 
Bal Gangadhar v. Srinivas, 19 Cal WN 
729 = (AIR 1915 PC 7); Ganga v. Tiluck- 
ram, (1883) ILR 15 Cal 533 (PC)). Fraud 
being an objective fact and, not being a 
subjective process, known to the parties 
eomplaining, particulars thereof must be 
given. Applying this principle to the 
facts of the present case, we are unable 
to hold that mere mention of a different 
date of death of Keshav from that given 
in the death certificate; now produced by 
the respondent, will not in absence of 
proper averments and particulars and evi- 
dence in support of such fraud would cons- 
titute fraud on the part of the appellant. 
It would be pertinent to consider another 
aspect of the matter which is that no de- 
cree or order could be set aside as frau- 
dulen$ merely on the ground of perjured 


396 Cal, - 


evidenre (See 2€ Cal WN 325 = (AIR 
1925 Cal 663) Nalini . Kanta v. Hari Ni- 
kari, 44 Cal WN 912 = (AIR i940 Cal 
[489) Kuniabehari v. Krishnadhone and 
ATR. 1960 Cal 308 Atul Chandra v. E. B. 
iC, Bank Ltd). So, even if the evidence 
which was adduced either on affidavit or 
oral testimony could ai best be considered 
as perjured evidence in the substitution 
proceeding but that fact by itself will 
not be sufficient to set aside that order of 
substitution or for the matter of that the 
dee that was passed, on the ground of 
raud. 


8. It is, however. contended by 
Mr. Ghosh on behalf of the respondent 
thai death certificate was admitted in evi- 
dence without objection and that  wouid 
amount to admission of the contents of 
such certificate. We cannot accept this 
contention as correct. The only effect is 
that its contents would be evidence but 
not conclusive (See AIR 1972 SC 608 P. 
C, Purushothama v, Perumal). 


9. This apart. the respondent 
which has merely a subordinate interest 
acquired as a lessee during pendency of 
the partition suit does not seem to have 
any right or status to challenge the order 
of substitution effected 
stage or the decrees both preliminary and 
final in the. partition suit, It is undisput- 
ed that the order of substitution was 
made by the first appellate court with 
notice to all the co-sharerg including 
Radharani but without any objection from 
anyone of them, Clearly, they suffered 
from the order of substitution as also the 
decrees both preliminary and final passed 
in the partition suit. This being so, the 
present respondent must be bound by the 
act of its lessors the co-sbarers and ne- 
cessarily by the partition decrees that 
were passed against them. The present 
respondent, in our opinion has no 
right as a lessee under those co-sharers to 
turn round to challenge that decree of 
the partition suit on ‘the ground of fraud. 


10. It now remains to be seen 
whether in absence of a family deity as a 
party the partition suit or the decrees 
passed would be totally ineffective. To 
this. the short answer is that on the ad- 
mitted position of the parties the two she- 
baits, who executed again a lease as she- 
baits of the deity which subsequently was 
assigned to the present respondent were 
parties in the partition -suit. They did 
not raise any objection at any stage in 
* the courts below as to the maintainabi- 
lity of the suit or challenge the decree as 
totally ineffective. It is difficult to see 
how shebaits of the deity could execute 
a deed of practically permanent lease of 
debattar property. On the face of it this 
deed seems to be ineffective and not bind- 
ing upon the deity and no right, title or 
interest under such lease could be said 
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to have passed to the present respondent. 
Considering this aspect, the respondent 
has no right to challenge - such decree 
merely because the deity was not a party 
in the partition suit. In any cage. Adhar 
and Gauri, who admittedly executed the 
impugned lease as shebaits of the deity 
and were already on record, must be 
deerned to have been representing the in- 
terest of the deity in the partition suit. 
There is no finding that apart from deity's 
interest they had any interest of their 
own in the disputed.properties. At any 
rate, since they did not raise any objec- 
tion to the  decrees being passed in the 
partition suit the present respondent must 
be held to be bound by their act and the 
decrees that were passed in the partition 
suit, necessarily, it would not have right 
to challenge the decree as ineffective or 
invalid. ` 


] !i. Lastly, it appears, on the ob- 
jection raised by the appellant that the 
suit is barred under the Specific Rel-^ 
Act, the appellate Court below held that 
the respondent, in case the decree being 
declared inoperative, would be a co- 
sharer along with the defendants and 
others. In our opinion, the lower appel- 
late court, although it is not necessary 
to decide this point, reached entirely a 
wrong conclusion, We have already held 
that the interest of the present respon- 
dent is subordinate and not co-ordinate 
with that of the appellant and other co- 


sharers. Therefore, it cannot, in . 
event be declared a co-sharer. But 
nonetheless, as a lessee from other co- 


sharers it would be deemed to be in joint 
possession along with the appellant. For 
the reasons, however, already given we 
are of opinion that the decision given 
by the appellate court is not correct. We 
hold zhat the partition suit brought by 
the respondent and the decrees passed 
therein were valid and binding on the 
respondent. 


12. In the result, the appeal is al- 
lowed, the judgments and decrees of both 
the courts below are set aside. The suit 
is dismissed but in the facts and circum- 
stances of this case there will be no order 
as to costs. 


R. N. PNE, J.:-— I agree. 


Appeal allowed. 
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AMARESH ROY AND AMIYA KUMAR 
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Kusumlata Khandelwal and another, 
Appellants v. Land Acquisition Collector and 
another. Respondents. 

Appeal No. 111 of 1971, D/- 23-7-1973. 


AR/BR;A157/74/CS} 





1974 


Index Note:— (A) Land Acquisition Act 
(1 of 1894) S. 31 (2) Second proviso | — 
Need claimant record profest to the Award 
in a particular “document or manner” before 
geling Section 18 reference? No. (X. R. 
S. 18). 


Brief Note:— (A) Second Proviso to 
S. 31 (2) bars application under Section 18 
for reference when awarded amount is re- 
ceived otherwise than under protest. Before 
acceptance of amount under the Award, 
claimant by an application sought reference 
under Section 18. Simultaneously, by an- 
other letter of even date he expressed his wil- 
lingness to accept amount under protest. On 
payment, receipt was passed without embody- 
ing protest. Applying, second proviso to 
Section 31 (2) Land Acquisition Officer re- 
jected the application for reference since the 
receipt did not refer to protest. Held that 
the said provision was not applicable because 
the letter referred to the protest and the pro- 
viso did not require 'properly recorded pro- 
test or that protest be made in any particu: 
lar document or form’; that therefore, appli- 
cation for reference should have been grant- 
ed. AIR.1969 Cal 221, Followed. 


(Para 4) 

Cases Referred: Chronological Paras 
AIR 1969 Cal 221 = 1969 Cri LJ 860, Md. 
Golam Ali v. L. A. Collector 3, 4 


AIR 1964 Cal 283, Suresh Chandra Roy v. 
L. A. Collector 3, 4 
(1960) Civil Revn. No. 1925 of 1957, 
D/- 19-12-1960 (Cal), Atul Kumar Bhadra 
v. Sate of West Bengal 2 
G. S. Rawat, for Appellants; G. N. Roy, 

for Respondents. 

AMARESH ROY, J.:— This appeal is 
by a claimant under an award made under 
the Land Acquisition’ Act 1 of 1894. In 
favour ofthesaid claimant an award of com- 
pensation for acquisition of a property was 
made by the Collector of Calcutta on the 
20th of September, 1963. On receipt of that 
notice the claimant made an application for 
a reference under Section 18 of-the said 
Act on the 11th of November, 1963, on the 
allegation that the amount of compensation 
granted under the award was arbitrary and 
inadequate and the petitioners were unable to 
accept the same. On the same day, that is, 
llth November, 1963 the claimants also 
made another application to the Land Acqui- 
sition Collector, Calcutta, in which applica- 
tion they referred to the notice dated the 
25th of September, 1963 and also to the ap- 
plication for reference to civil court under 
Section 18 of the Land Acquisition Act and 
then said in paragraph 2 of the application 
that the petitioners were agreeable to accept 
the same award under protest without any 
prejudice to their rights and contentions in 
the reference under Section 18 of the Land 
Acquisition Act. Pursuant to that protest 
contained in the said application made on 
the 11th of November, 1963, a payment 
order was made and on the 3rd January, 
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1964, the petitioners through their authorised 
Advocate received payment of Rupees 
11,186.95 P. out of the awarded sum of 
Rupees 11,516.95 P. after deducting the 
amount payable to the Commissioner of che 
Corporation of Calcutta for taxes in full 
satisfaction. For the sum received .he said 
Advocate for the petitioners yrauted a 
receipt. In that receipt, however, there was 
no mention of the fact that the amount out 
of the awarded sum was received under pro- 
test. 


2. Upon those facts the application 
made to the Land Acquisition Collector, Cal- 
cutta, for a reference under Section 18 of 
the Land Acquisition Act was rejected on 
the 27th June, 1965, obviously in view of the 
provision in the 2nd proviso under sub- 
section (2) of Section 31 of the Land Acqui- 
sition Act, 1894. - Against that order reject- 
ing the application to make a reference under 
Section 18 the claimants moved this Court. 
under Art. 226 of the Constitution praying 
for a Writ in the nature of Certiorari for 
cancelling, quashing and setting aside the 
order D/- the 27th September, 1965 (?) and 
a Writ of Mandamus, commanding the res- 
pondents to refer the matter to the civil court 
under Section 18 of the Land Acquisition 
Act, 1894. A rule nisi issued giving rise to 
Matter No. 186 of 1966 on the Original Side 
of this Court. At the hearing of the said 
matter affidavits were filed on behalf of both 
the parties, in which the facts appearing from 
the state of the record were recounted. In 
consideration of those facts our ‘learned 
brother K. L. Roy, J. followed the view point 
in an unreported decision by Sinha, J. as his 
Lordship then was, in Civil Revn. No. 1925 
of 1957 in the case of Atul Kumar Bhadra 
V. The State of West Bengal the judgmenj 
in whieh was delivered on the 19th Decem- 
ber, 1960, by holding that the purported pro- 
test for acceptance of the money under tha 
award not having been engrossed in the re- 
ceipt that was granted, the reference under 
Section 18 is precluded. Jn that view of the 
matter by his judgment dated the 14th of 
January, 1970, K. L. Roy, J. discharged the 
Rule. Against that order of the learned, 
pics dE the present appeal has been pre: 
erred. 


3. In support of the appeal learned 
Counsel appearing for the appellants Mr. 
Rawat has contended that the view of the 
law that was taken by the learned Judge 
Sinha, J. as his Lordship then was, in the 
unreported decision mentioned above, which 
the learned trial Judge K. L. Roy, J. rightly 
felt was binding on him, is an erroneous 
view. “The learned Counsel has relied on a 
decision of the Division Bench of this Court 
(P. N. Mookerjee and A. K. Dutt, In in 
the case of Md. Golam Ali v. L. A. Collector 
reported in AIR 1969 Cal 221. That deci- 
sion was pronounced on the 2nd of May, 1968 
and it says that not only the judgment in 
the unreported case delivered by Sinha, J., 
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as bís Lordship then was, but also another re- 
ported decision of a single Judge Banegjee. J. 
reported in AIR. 1964 Cal 283 in the case of 
Suresh Chandra Roy v. The Land Acquisi- 
tion Collector, Chinsurah, relying on that ear» 
. lier decision of Sinha, J.. were considered. 
But both those decisions were overrnled by 
the Division Bench above-mentioned. Regard- 
ing the judgment in the case of AIR 7964 Cal 
283 tHe Division Bench observed as follows: 
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“Tt is true that there is an observation 
, in the judgment of Banerjee, J. that -he pro- 
fest should be eüdorsed on the receipt itself, 
but that observation, in the facts of that case, 
would be clearly obiter and the szid case 
would, obviously, be distinguishable on its 
facts. It is unnecessary to say more so far 
as this case is concerned, but we would like 
to add that, if it was intended to hold. in that 
cago that, unless the protest actually appears 
in the body of the receipt, the receipt must 
be taken to be a receipt without pratest, we 
aro, with respect, unable to agree with tbe 
said decision, as such statement of the law 
would be too wide for our acceptance." 
The latter portion in the above quotation 
which we have underlined is a clear decision 
on the question of law regarding interpreta- 
tion of Section 31, particularly in that part 
which is the 2nd proviso under sub-sec. (2) 
of that section. Not only so, the judgment 
of Division Bench proceeded to observe as 
follows:— . 








“Mr. Banerjes also relied on the earlion 
unreported decision' of Sinha, J. (as ìe thea 
was), in Civil Revn. Case No. 1925 of 1957 
(Cal) Atul Kumar Bhadra v. State of West 
Bengal, where, also, some observations were 
made that, unless the protest was embodied 
in tho recsipt, the claimant would be dis- 
entitled to a reference on fhe gronad that 
he had accepted payment without protest. It 
is to be pointed out, in this connection, that 
Sinha J. (as he then was). in his above 
decision, relied inter alia— and, in our opin- 
jon mainly on affidavits before him 
and came to a finding upon the same that 
there was, in the case before him, re- 
eeipt of payment without protest. Upon 
that finding, the decision of Sinha J. (as 
he then was), in the above ease, may be 
supported. But, if ii was meant to lay 
down the law in the form that, unless the 
protest was embodied in or endorsed on 
the receipt itself, the claimant would be 
out of Court, so far ag his prayer Zor re- 
ference is concernad we respectiul_y dif- 
fer from the sama Law only requires 
that the claimant has not accepted pay~ 
ment without protest. H the claimant 
actually makes en applieation for -eceiv- 
ig the amount or payment under >rotest 
and, tn pursuance of or following that ap- 
plication, payment is made, and the claim- 
ant, as in the instant cases, endorses his 
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receipt of payment on the back of the 
said application, it would hardly be rea- 
sonable-to say that the claimant waived 
his protest and accepted the payment 
without protest,” : 


Taking that view of the law the said 
Division Bench while disposing of the 
Rule that appears to have. been issued in 
that case under Article 227 of the Cons- 
titution made the Rule absolute by say- 
ing— . 


"In the above view, we would hold 
that we have jurisdiction to interfere 
with the order of the learned Collector, 
refusing to make references in the ins- 
tant cases, and to correct his error of 
jurisdiction, which he exercised. in the 
instant cases, illegally and with material 
irregularity, upon an erroneous view of 
the nature of the receipts, given by the 
claimants, as aforesaid, and we direct 
that the claimants’ applications for re- 
ferences be allowed and the references 
in question be made by the Colleetor.” 


4, The learned Advocate for the 
respondents before us has sought to dis- 
tinguish the facts of the present case 
from those that were available in the 
case before the Division Bench above re- 
ferred to by pointing out that in that 
ease the receipt for the amount with- 
drawn was endorsed on the back of the 
petition in which the protest against the 
award was ventilated; but in the present 
case although in the application made on 
the llth of November, 1963, the protest 
was clearly put on record, a separate re- 
ceipt was granted by the lawyer for the 
claimants who withdrew the money with- 
out adding in that receipt itself any 
word to convey that the amount was 
withdrawn under protest. Furthermore 
Mr. Roy, learned Advocate for the res- 
pondents emphasized what had been said 
by Banerjee, J., in the case reported in 
AIR 1964 Cal 283 that where the person 
receiving compensation money stated 
only in the application under Section 18 
that he would receive the money under 
protest, the amount was not received 
under a properly recorded protest and 
the application would be barrec under 
Secticn 31 (2) second proviso. Having 
heard the learned Advocates of toth the 
sides we are of the view that the deci- 
sion of the Division Bénch reported in 
AIR 1969 Cal 221 in the case of Md. 
Golam Ali v, L. A. Collector is a binding 
authority which we should follow, more 
so because we find ourselves in complete 
agreement with  respeet to what the 
Jearned Judges of the Division Bench have 
said in that judgment. We need only to 
add that whether a clear receipt ig ap- 
pended on the back of the protest appli- 
Cation or whether a clear receipt is 
granted as in the ‘present case by the 
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lawyer for the party in a separate docu- 
ment does not make any difference at all 


‘jin the view of law regarding the effect 


of tne second proviso under sub-sec. (2) 
of Section 31, so long the protest against 
the quantum of award is appearing on 
the record in fact in the application made 
by the claimant. The second proviso 
reads as follows:— 


"Provided also that no person who 
has received the amount otherwise than 
under protest shall be entitled to make 
anv application under Section 18”. 


The law there clearly refers to an exis- 
tence of non-performance of a protest as 
a fact. We cannot find any other words 
that would justify us to think that it was 
insisting either on a “recorded protest” 
or a "properly recorded protest" as was 
being thought of by Banerjee, J., in the 
case of AIR 1964 Cal 283, In our view 


the legal right of a claimant to insist on 


a reference under Section 18 of the Act 
to be made by the Collector to the Civil 
Court can be said to have thrown away 
only when the claimant is shown to have 
"received the amount otherwise than 
under protest". So long'as there is a 
protest in fact appearing neither the 
form of the protest nor the particularity 
of any document in which that protest 
may be contained is any disability. In 
the present case there is no denial of the 
fact that there was a protest by an ap- 
plication to the Land Acquisition Collec- 
tor. Not only in the application praying 
for a reference under Section 18. but also 
there was another independent applica- 
tion on the same day, ie. lith of No- 
vember, 1963, by signifying ‘that protest 
and conveyed that the claimant was 
agreeable to withdraw the money under 
protest without prejudice to his right re- 
garding the reference under Section 18. 
Therefore, the amount that was with- 
drawn was in fact under protest and we 
comprehend that the Land Acquisition 
Collector had authorised payment of that 
amount only in pursuance of the petition 
in which the claimant had clearly stated 
that he is agreeable to withdraw the 
amount under protest. In these circum- 
stances second proviso under sub-section 
(2) of Section 31 of-the Land Acquisition 
Act, 1894 has no application and it was 
the duty of the Land Acquisition Collec- 
tor to make a reference under Section 18 
of the Act to the Civil Court, By omit- 
ting to do so that publie officer has fail- 
ed to discharge his legal duty. Upon an 
error of jurisdiction the order that was 
impugned by Article 226 of the Constitu- 
tion in the present case is also illegal and 
has been made with material irregularity 
upon an erroneous view of the jurisdic- 
tion of the Land Acquisition Collector. In 
that view of the matter we allow the ap- 
peal set aside the order of the learned 
Trial Judge discharging the rule and-:di- 
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rect that a writ be issued in the nature 
of Certiorari quashing and cancelling the 
order of the Land Acquisition Collector 
refusing to make a reference under Sec- 
tion 18 of the Land Acquisition Act, 1894 
and directing him to make a reference 
under that section to the proper Civil 
Court in accordance with law. 


5. There will be no order as to 
costs. 

AMIYA KUMAR MOOKERJI, J.:— 

I agree. ' 

Appeal allowed, . 
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ALAK CHANDRA GUPTA AND 
SAMARENDRA CHANDRA DEB, JJ. 

. M/s. National Agricultural Co-opera- 
tive Marketing Federation Ltd., Petitioner 
: Govind Prasad Kanodia, Opposite 

arty. 


Civil Rule No. 493 of 1973. D/- 28-6- 
1973. 

(A) Index Note:— Bombay Co-ope- 
rative Societies Act (7 of 1925), Section 
70 — Multi-Unit Co-operative Societies 
Act, 1942, Section 3 — Co-operative So- 
ciety registered under Bombay Act hav- 
ing branch office at Calcutta — Suit for 
damages against Society. filed at Calcutta 
— Section 3 does not exclude operation 
of Section 70. 

The purpose of the 1942 Act is limit- 
ed to incorporation, regulation and wind- 
ing up of Co-operative Societies with ob« 
jects not confined to one State and there- 
fore where the co-operative society regis- 
tered under the Bombay Act had its 
branch office at Calcutta and a suit for 
damages was filed against it at Calcutta 
Section 3 of the 1942 Act cannot apply 
and cannot exclude the operation of Sec- 
tion 70*»of the Bombay Act as there is no 
question as to  inccrporation, regulation 
or winding up of the defendant Society. 

: (Para 3) 

Snehangshu  Sekhareswar Roy, for 
Petitioner; Mahabir Prosad Chowdhury, 
for Opposite Party. 

GUPTA, J.:— The petitioner, a Co- 
operative Society, was registered in the 
year 1958 at Delhi under the Bombay Co- 
operative Societies Act, 1925 (hereinafter 
referred to as the Bombay Act) as ex- 
tended to the State of Delhi This So- 
ciety has a branch office at Calcutta. 
Some time in August, 1970, the opposite 
party instituted a suit against the peti- 
tioner in the City Civil Court at Calcutta 
claiming damages amounting to Rupees 
43,370/- for alleged breach of contract, In 
its written statement the Society raised 
inter alia a question as to the maintain- 
ability of the suit in view of Section 70 
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of the Bombay Act Section 76 of the 
Bombay Act reads as follows:— 


"No suit shall be instituted against a 
Society or any of its officers, in respect 
of any Act. touching the business of the 
society, until the expiration of two 
months next after notice in writing has 
been delivered to the Registrar or left at 
his office, stating the cause of action, the 
name, description and place of residence 
ef the plaintiff and the reliefs which he 
claims, and the plaint shall contain a 
statement that such notice has been so 


' delivered or left.” 


2. The plaint of the instant suit 
does not contain any such statement as 
required by Section 70 of the Act and ad- 
mittedly no notice of the intended suit 
was served on the Registrar. "Registrar 


. has been defined in the Bombay Act as 


meaning a person appointed to perform 
the duties of Registrar of Co-operative 
Societies under that Act. Of the issues 
framed in the suit, Issue No, 7 which 
raises the question of maintainability of 


the suit runs as follows: 


"Is the suit hit by Section 70 of the 

Bombay Co-operative Societies Act, 
1925 ?" 
The learned Judge of the court below 
after hearing both sides disposed of this 
issue holding that in view of the provi- 
sions of Section 3 of the Multi Unit Co- 
operative Societies Act, 1942 which is 
a Central Act, Section 70 of the Bombay 
Co-orerative Societies Act has no appli- 
cation and that the suit was therefore 
maintainable. The present Rule was is- 
sued at the instance of the defendant So- 
ciety questioning the correctness of this 
decision. 


3. Mr. Roy, learned Advocate for 
the petitioner. contended that Section 3 
of the Multi Unit Co-operative Societies 
Act, 1942 can have no application in this 
case. This is an Act, as its preamble indi- 
cates, "for the incorporation, regulation 
and winding up of Co-operative Societies 
with objects not confined to one province”, 
Section 3 of this Act which according 
to the court below excludes the opera- 
tion of Section 70 of the Bombay Act, 
provides in substance that a society re- 
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gistered in one State after the commence- 
ment of the Central Act in accordance 
with the law relating to co-cperative so- 
cieties for the 'time being in force in that 
State "shall be deemed in any other 
State to which its objects extend to be 
duly registered in that other State" 
under the law there in force relating to 
co-operative societies. Mr, Chcewdhury, 
learned Advocate for the opposite party, 
argued that by virtue of this deeming 
clause the provisions of the Bengal Co- 
operative Societies Act. 1940 (Bengal Act 
XXI of 1940) should govern the activities 
of the Society in West Bengal and the 
Bengal Act not having any provision 
similar to Section 70 of the Bombay Act, 
the suit must be held to be maintainable. 
We have already referred to the purpose 
of the Central Act which provides only 
for the incorporation, regulation and 
winding up of co-operative societies with, 
objects not confined to one State. It is 
true that in view of the provisians of the 
Central Act such a Society is to be deem- 
ed as registered in the State where it is 
funstioning though not actually register- 
ed there, but this must be only for the 
limited purposes of that Act. No ques- 
tion as to the incorporation, regulation 
or winding up of the defendant Society 
arises in the instant suit. In our opinion, 
the legal fiction introduced by the deem- 
ing clause cannot be extended beyond the 
scope and purpose of the statute. Sec- 
tion 3 of the Multi Unit Co-operative So- 
cieties Act, 1942 cannot therefore have 
any application in a suit, like the present 
one where the plaintiff has put forward 
a claim for damages against the Society. 
We hold that Section 3 of the Multi Unit 
Co-operative Societies Act, 1942 does not 
exclude the operation of Section 70 of 
the Bombay Act in this case, 


4. The Rule is, therefore, made 


absolute and the impugned order is set 
aside. The Court below will now dispose 
of the suit in accordance with law. 


5. There will be no order as to 
costs. 
DEB, J:— I agree. 
' Rule made absolute, 


END 


